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TAKEN  BEFORE  THE 

Committee  on  Administrative  Tribunals 
and  Enquiries 

FIRST  DAY 

Monday,  6th  February,  1956 


Present : 

The  Rt.  Hon.  Sir  Oliver  Franks,  G.C.M.G.,  K.C.B.,  C.B.E. 
{Chairman). 


The  Lord  Balfour  of  Burleigh 
Mr.  R.  Bov/en,  Q.C.,  M.P. 

Mr.  J.  C.  Burman 

Dame  Florence  Hancock,  D.B.E. 

Sir  Geoffrey  King,  K.C.B.,  K.B.E., 
M.C. 

The  Marquess  of  Linlithgow,  M.C.(i) 


Miss  K.  M.  Oswald 
The  Rt.  Hon.  Lord  Justice  Parker 
Mr.  H.  Wentworth  Pritchard 
The  Hon.  Charles  Russell,  Q.C. 
The  Rt.  Hon.  The  Lord  Silkin(2) 
Mr.  a.  V.  Symons 


Mr.  J.  Littlewood  {Secretary) 

Mr.  j.  L.  Clark  {Assistant  Secretary) 

0)  Afternoon  session  only.  (^)  Morning  session  only. 


Examination  of  Witnesses 
Sir  Gilbert  Flemming,  K.C.B.,  Permanent  Secretary 
Mr.  R.  N.  Heaton,  C.B.,  Deputy  Secretary 
Mr.  W.  L.  Dale,  C.M.G.,  Legal  Adviser 

on  behalf  of  the  Ministry  of  Education. 
Called  a?id  Examined 


{Note  : The  Memorandum  submitted  by  the  Ministry  of  Education  in  reply  to  a 
Questionnaire  from  the  Committee  appears  in  Volume  I,  Memoranda  Submitted 
to  the  Committee  on  Administrative  Tribunals  and  Enquiries  by  Government 
Departments.) 


1.  Chairman:  Sir  Gilbert,  you  know 
that  this  Committee  has  been  set  up  to 
consider  and  make  recommendations 
firstly  on  the  constitution  and  working  of 
tribunals  appointed  by  a Minister  or  for 
the  purposes  of  his  functions,  and 
secondly  on  the  working  of  those  ad- 
ministrative procedures  which  include 
the  holding  of  an  enquiry  or  hearing, 
especially  ones  which  concern  the 
acquisition  of  land.  I think  your  Minis- 
try provides  us  with  one  example  of 
each.  The  example  of  the  first  is,  so 
to  speak,  projected  rather  than  real,  in 
the  sense  that  the  tribunals  to  deal  with 
31870 


independent  schools  will  only  come  into 
being  if  required  in  about  eighteen 

months’  time? Sir  Gilbert  Flemming : 

That  is  ri^t.  The  whole  section  of  the 
Act  under  which  they  operate  is  not  yet 
in  action. 

2.  On  the  other  hand,  you  are  regu- 
larly engaged  in  the  administrative 
procedures  which  include  the  holding 
of  enquiries,  when  your  Minister  is  con- 
firming, rejecting  or  modifying  the 
proposals  of  local  authorities  to  acquire 
land  for  schools,  playing  fields,  or 
whatever  it  may  be? ^That  is  right. 

A2 
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3.  I should  like  to  begin  by  asking 
some  general  questions  about  the  tri- 
bunals for  independent  schools.  I 
imagine  that,  although  the  date  of 
effective  operation  is  eighteen  monffis 
away,  the  Department  wiW  have  given 
some  thought  to  the  matter,  and  I hope 
that  you  tell  us  whether  the  ques- 
tions which  I ask  can  be  answered,  so 
to  speak,  from  reflection  which  the 
Department  has  already  done,  or  whether 
they  lie  ahead  and  you  are  not  ready 
to  answer.  As  I understand  the  posi- 
tion, the  Minister  may  wish  to  take  a 
decision  about  an  independent  school  or 
a teacher  in  it,  or  the  proprietor,  or  the 
state  of  its  premises  and,  instead  of  going 
on  so  to  decide  and  act,  he  refers  the 
matter  to  a tribunal,  for  which  provision 
is  made  in  the  statute.  That  tribunal 
has  a particular  constitution,  and  when 
that  tribunal  has  reported  he  is  bound 
by  the  decision  of  the  tribunal  and  will 

so  act.  Is  that  correct? ^That  is 

right.  The  intention  of  Parliament  quite 
definitely  was  not  to  give  the  Minister 
in  relation  to  independent  schools  the 
same  power  that  he  has  in  relation  to 
publicly  maintained  schools. 

4.  Why  is  this  administrative  decision, 

which  on  purely  general  grounds  one 
might  think  would  be  taken  by  the 
Minister  and  given  effect  to  by  him, 
parked  out  on  a tribunal?  Are  the  con- 
siderations which  led  to  this  procedure 
being  followed  essentially  considerations 
of  fair  play  to  the  individual  concerned, 
or  are  they  considerations  of  the  Minis- 
ter?  1 should  say  they  are  a bit  of 

both.  It  was  recognised  that  these 
decisions  would  be  of  very  vital  im- 
portance to  the  interests  of  private 
individuals  running  private  schools. 
There  has  been  no  tradition  in  this 
country  of  public  control  over  private 
schools  and  unlike  many  other  counting, 
you  can  do  exactly  what  you  like  in 
either  running  a school  or  sending  your 
child  to  a school.  This  proposal  to 
bring  independent  schools  under  some 
sort  of  control  is  an  entirely  novel 
departure.  As  far  as  I can  understand 
from  the  history  of  the  passing  of  the 
Act  in  1944,  it  was  held  that  it  would 
be  wrong  to  hand  over  the  control  of 
independent  schools  to  a Minister  of  the 
Crown  ; it  was  not  intended  that  they 
should  be  controlled  by  Government 


policy  in  the  way  that  the  public  system 
ip,  controlled.  The  consideration  of 
private  interests  being  very  deepily 
affected  came  into  it.  However,  under 
the  Act,  the  Minister,  or  rather  the  whole 
public  educational  system  is,  so  to  speak, 
charged  with  spying  out  these  schools, 
reporting  on  them,  and  discovering 
whether  there  is  a prima  facie  cause  of 
complaint  against  them.  If  the  deoisaon 
were  to  be  taken  by  the  Minister  it  ^uld 
be  rather  Hke  making  the  same  body 
detective,  prosecutor  and  decider.  It  was 
thought  that  the  correct  relationship  was 
for  the  public  educational  system  to  be 
responsible  for  finding  out  about  thwe 
schools  and  for  an  independent  authonty 
to  take  the  decision  once  the  Minister 
has  brought  the  matter  up. 


5.  When  you  say  that  the  positive 
interest  of  policy  which  the  Minister  has 
in  schools  of  this  type  is  less  than  that 
which  he  has  in  state-run  schools,  have 
you  in  mind  essentially  that  his  finan- 
cial control  is  less,  which  it  obviously 

is? ^No.  but  he  is  responsible  to 

•parliament  and  to  the  parents  for  what 
happens  in  a state-aided  school,  and  he 
has  to  defend  himself  against  possible 
criticisms  of  allowing  that  school  to 
carry  on  as  part  of  the  public  system  to 
which  in  effect  a parent  can  be  compelled 
to  send  his  child.  An  independent  sdiool 
to  which  a parent  sends  his  child  from 
his  own  free  choice  is  something  quite 
different.  There  you  are  concerned 
purely  with  a question  whether  the 
school  should  be  tolerated  at  all,  whether 
there  is  something  so  improper  about  it 
that  the  parent  should  be  protected 
against  the  consequences  of  sending  his 

phiM  thp.rp.. 


6.  If  in  the  case  of  these  independent 
schools  the  policy  interest  of  the  Minis- 
ter, though  real,  is  much  less  than  in  the 
case  of  schools  for  which  he  is  directly 
responsible,  and  if  it  were  thought  im- 
portant that  persons  affected  by  the 
Minister’s  enquiries  and  the  views  which 
he  formed  about  them  should  have  a 
fair  trial,  that  is  to  say  have  their  case 
heard  and  decided  by  independent  per- 
sons, what  in  your  view  are  the  grounds 
for  preferring  a tribunal  of  the  sort  des- 
cribed in  your  written  evidence  to  a 
court  of  law?  You  say  in  your  Memo- 
randum that  there  will  be  three  members 
of  the  tribunal,  a chairman  appointed 
from  a legal  panel  by  the  Lord  Chan- 
cellor, and  two  other  members  who  will 
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be  experts  in  education  but  not  servants 
either  of  Government  or  of  local  autho- 
rities, that  is  to  say,  independent  experts. 
Why  do  you  prefer  a tribunal  with  this 
constitution  to  referring  the  matter  to  a 

court  of  law? ^Perhaps  first,  rather 

than  giving  my  own  personal  view,  I 
can  give  you,  as  far  as  I can  discover 
it,  the  view  which  was  formed  at  the 
lime.  I have  been  looking  at  the  records 
of  this,  naturally,  and  the  view  was  held 
then  by  Ministers  that  the  issues  likely 
to  arise  were  inappropriate  to  a court 
of  law  because  of  their  nature ; for  ex- 
arnple,  whether  a teacher  or  the  teaching 
being  given  was — perhaps  I may  use  the 
word — cranky  in  some  extreme  degree. 
If  I can  go  back  to  what  I was  saying 
before,  you  might  have  some  degree  of 
crankiness  of  teaching  which  one  would 
not  tolerate  in  the  public  system,  but 
which,  if  a parent  chose  to  support  it, 
one  would  not  wish  to  stop.  Then  you 
might  go  one  step  further  and  say  that 
if  there  is  to  be  any  kind  of  pubhc  res- 
ponsibility for  letting  this  kind  of  thing 
go  on — ^which  there  will  be  once  this 
part  of  the  Act  is  in  force — then  it  can- 
not be  allowed.  The  view  was  held  that 
thai  kind  of  issue  was  not  comparable  to 
the  kind  of  issue  which  a court  of  law 
decides. 

7.  The  tribunal,  I suppose,  would  be 
dealing  with  questions  of  law — they  arise 
because  it  is  set  up  by  a statute  which 
enjoins  it  to  do  or  not  to  do  certain 
things — and  questions  of  fact.  What  the 
actual  conduct  of  the  teaching  was,  or 
the  state  of  the  premises?  There  would 
be  also  the  application  of  standards — 
whether  or  not  the  teaching  or  the  prac- 
tices of  the  school  or  the  state  of  its 
premises  were  tolerable  or  reasonable, 
or  whatever  word  you  like  to  use?  Is 
it  all  right  to  say  that  because  this  ques- 
tion of  standards  is  necessarily  involved 
and  that  therefore  the  element  of  dis- 
cretion and  judgment  is  therefore  also 
quite  large,  the  matter  becomes  unfitted 
to  be  dealt  with  in  a court  of  law? 
While  I know  almost  nothing  about  the 
law,  it  is  the  case,  is  it  not,  that  courts 
of  law  do  have  to  decide  what  in  certain 
circumstances  are  or  are  not  reasonable 
persons  or  behaviour,  or  whatever  it  may 
be,  and  that,  I take  it,  is  a decision  on 

standards  involving  a discretion? 1 

know  less,  I am  sure,  about  our  courts 
of  law  than  you  do,  Sir,  and  I certainly 
should  not  like  to  answer  that  in  terms 
of  my  own  private  opinion.  It  was, 


however,  certainly  held  by  competent 
people  with  experience  of  courts  of  law 
who  had  considered  this  very  carefully 
that  first  this  was  not  a suitable  field 
for  a court  of  law,  and  secondly  that  it 
was  a more  suitable  field  for  a tribunal 
with  educational  experts  on  it. 

8.  If  I understand  your  evidence 
correctly,  these  things  are  true:  first  of 
all,  that  after  the  tribunal  has  come  into 
existence  the  Minister  will  be  bound  by 
its  decision,  and  I take  it  that  that  fact 
limits  his  responsibility  to  Parliament.  I 
can  imagine,  if  questions  were  asked  in 
Parliament,  that  he  would  in  effect  say : 
“ But  this  is  what  the  tribunal,  after  duly 
considering  the  matter,  said.  It  is  not 
for  me  to  interfere  with  their  decision  ”? 
— If  I may  interrupt  there,  I am  not 
quite  certain  whether — ^perhaps  Mr. 
Heaton  can  answer  for  me — in  those 
cases  the  Minister  comes  into  it  at  all, 
or  whether  the  tribunal’s  decision 
operates  directly  without  the  intervention 
of  the  Minister.  I think  he  has  finished 
his  job  when  he  has  made  his  complaint 
and  it  has  gone  into  the  machinery  of  the 
tribunal.  I do  not  think  he  is  the  enforc- 
ing agent,  but  I am  not  quite  sure. 

9.  Does  the  tribunal,  so  to  speak, 
write  the  letter  dismissing  the  teacher? 

Mr.  Heaton : The  tribunal  can  give 

the  order. 

10.  It  is  executive  as  well  as  judicial? 

Mr.  Dale : Yes,  a bit  of  both.  It 

makes  the  order  and  there  are  in  the  Act 
provisions  for  the  enforcement  of  the 
order  in  the  courts. 

11.  Then  that  reinforces  the  point  I 
was  making,  that  if  you  say  that  the  con- 
trol of  tribunals  may  be  of  two  sorts, 
either  broadly  political  or  legal,  then  in 
this  case  the  political  control  is  either 

small  or  non-existent? Sir  Gilbert 

Flemming:  Yes,  quite  right. 

12.  Therefore  I come  to  the  other 

alternative,  the  question  of  legal  control. 
As  I understand  it,  you  make  no  provi- 
sion for  appeal? There  is  nothing  in 

the  Act  about  appeal. 

13.  I imagine  that  the  prerogative 
orders,  certiorari  and  the  like,  would  lie 
if  there  was  excess  of  jurisdiction,  want 
of  jurisdiction  or  something  of  that  sort, 
but  do  you  feel  comfortable  that,  apart 
from  that,  there  should  be  no  provision 
for  appeal,  or  do  you  think  that  when 
the  Lord  Chancellor  comes  to  draft  rules 
of  procedure  for  the  tribunal,  it  is  likely 
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that  some  such  provision  may  be  in- 
cluded? Is  it  in  your  view  satisfactory 
that  a body  making  very  important  deci- 
sions, perhaps  banning  an  individual 
from  his  means  of  livelihood— ;is  it  satis- 
factory, in  the  absence  of  political  con- 
trol of  the  Minister  in  Parliament,  that 
no  specific  provision  should  be  made  for 
legal  control,  e.g.  by  way  of  appeal  or 

case  stated,  or  whatever  it  may  be? 

If  you  ask  me  whether  I am  comfort- 
able, I am  not  comfortable  about  this 
part  of  the  Act  at  all,  because  it  has 
taken  me,  as  far  as  my  personal  experi- 
ence is  concerned,  into  uncharted  terri- 
tory’. Obviously  this  whole  business  of 
controlling  independent  schools  and  the 
teachers  in  them  is  something  which 
touches  people's  private  views  and 
private  feelings  so  closely  that  I should 
not  like  to  be  comfortable  about  any 
part  of  it.  But,  accepting  what  we  have 
said  so  far.  and  what  is  in  the  Acst  as  to 
the  tribunal  in  the  first  instance,  I do 
not  see  how  one  cap  make  out  logically 
a case  for  an  appeal  of  a general  kind 
other  than  to  some  body  similarly  con- 
stituted. If  the  fundamental  idea  is 
really  that  the  right  way  of  dealing  with 
this  kind  of  issue  is  a tribunal  specially 
constituted,  that  would  seem  to  apply 
right  up  to  the  top,  with  the  exception 
of  the  strictly  legal  references,  certiorari, 
and  so  on,  which  you  mentioned.  It 
does  not  seem  logical  to  me  to  say: 
“The  tribunal  is  right  up  to  here,  and 
a purely  legal  mechanism  is  right  at  some 
other  level”. 

14.  I shall  leave  that  question  in  case 
any  members  of  the  Committee  who  are 
learned  in  the  law  like  to  go  on  with  it, 
but  I leave  this  with  you  in  case  they 
raise  it : it  seems  to  me  possible  that  you 
could  have  an  appeal  on  points  of  law, 
which  might  be  an  important  safeguard 
for  the  individual  affected,  and  yet  surely 
that  does  not  mean  that  what  your 
experts  in  weighing  the  matter  have 
reasonably  concluded  is  liable  to  be 

upset? If  you  can  distinguish — this  is 

where  I get  lost  in  .the  legal  technical 
terms  at  issue,  but  if  you  can  distinguish 
— I would  agree  that  what  I was  saying 
before  does  not  bite  on  that  argument 
at  all. 

15.  I think  there  is  a quite  general 
question  whether  it  is  desirable,  where 
a body  is  set  up  to  consider  according 
to  certain  procedures  a dispute  in  which, 
say,  the  Minister  has  taken  a view  about 


a person  teaching,  or  a school,  or  what- 
ever it  may  be,  and  the  person  disagrees 
with  that  view,  that  there  should  not 
be  some  degree  of  review  or  appeal 
always  available  for  the  individual 
affected.  As  far  as  I understand  it,  that 
tends  to  be  the  case  in  the  law  courts. 
Is  it  a good  thing  that  an  administrative 
tribunal,  which  is  dealing  with  something 
very  important  to  the  individual,  should 
be  exempt  from  any  external  control  or 

review? 1 quite  see  the  point  of  liat, 

and,  naturally,  when  this  was  being  pre- 
pared that  point  was  thought  about.  I 
think  it  was  only  touch  and  go  that  it 
went  the  way  it  did  at  the  time.  There 
was  certainly  considerable  thought  given 
as  to  whether  a right  of  appeal  should 
be  written  into  the  Act — nothing  has 
been  done  to  exclude  it,  of  course,  as  it 
stands — but  the  decision  went  the  other 
way. 

16.  Is  it  fair  to  ask  whether  the 
Department  at  present  has  a view  on 

this? The  Department  has  no  view. 

Having  no  experience  yet,  we  have  taken 
the  Act  as  it  stands  as  something  which 
we  have  to  work. 

17.  And  you  are  not  proposing,  there- 
fore, to  make  any  change  in  what  was 

described  in  your  written  evidence? 

No. 

18.  Which  must  mean,  I suppose,  that 
you  are  not  uncomfortable  about  the 

absence  of  appeal? No,  I should  not 

like  you  to  draw  that  inference,  because 
it  is  not  quite  the  same  thing,  whether 
one  is  conifortable  or  uncomfortable,  as 
whether  one  goes  expressly  back  to  Par- 
liament for  amendment  of  a statute  which 
one  has  not  yet  tried  to  work. 

19.  It  might  be  dealt  with  in  the  pro- 
cedures which  have  not  yet  been 

drafted? 1 am  not  sure  about  that. — 

Mr.  Dale:  I do  not  think  so.  Sir.  The 
power  given  to  the  Lord  Chancellor  is 
merely  one  to  make  rules  of  procedure. 
He  would  not  have  power  to  provide 
for  an  appeal  against  the  decision  of  a 
tribunal. — Sir  Gilbert  Flemming:  As  I 
understand  it,  the  Act  says  that  the 
tribunal’s  decision  goes,  subject  to  the 
general  law,  and  to  provide  something 
different  would  surely  mean  an  altera- 
tion there — which  may  be  needed. 

Chairman:  I am  going  to  leave  that 
for  the  moment,  Sir  Gilbert,  to  see  what 
other  members  of  the  Committee  would 
like  to  ask  you. 
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20.  Mr.  Pritchard:  There  will  be 

different  tribunals  drawn  from  the  two 
panels ; I take  it  the  different  tribunals 

will  hear  different  cases? need  be. 

We  have  no  idea  what  the  volume  of 
work  will  be,  of  course. 

21.  But  if  there  are  a number  of 

cases? Yes. 

22.  I take  it  that  it  is  conceivable  that 
one  tribunal  may  come  to  a decision  on 
a particular  school,  that  the  school 
should  be  struck  off  the  register,  whereas 
another  tribunal  may  come  to  the  oppo- 
site decision  about  a similar  school? 
Do  you  envisage  any  danger  of  the 
public  being  unhappy  that  two  schools 
are  treated  in  a different  way,  though 

in  fact  they  are  very  similar? If  we 

were  really  operating  on  a large  scale, 
yes,  but  frankly  I hope  that  the  whole 
business  will  be  on  such  a small  scale 
that  that  kind  of  difficulty  will  not  be 
serious. 

23.  Are  you  expecting  to  start  with 

only  one  tribunal? Certainly,  one 

would  hope  so,  but  I just  do  not  know. 

24.  Lord  Justice  Parker:  Members  of 
the  Committee  have  not  got  the  full  Act 
in  front  of  them,  but  I think  it  is  left 
to  the  Minister  first  to  make  a com- 
plaint ; if  nobody  takes  any  action  on 
that  complaint  he  can  make  an  order,  and 
there  are  provisions  for  the  enforcement 
of  the  order.  On  the  other  hand,  if  the 
person  on  whom  the  complaint  is  served 
is  aggrieved  he.  can  refer  the  matter  to 

the  indei^ndent  schools  tribunal? 

That  is  right. 

25.  And  from  that  moment  it  is  a 

matter  for  the  tribunal,  and  the  tribunal 
will  make  the  order,  which  is  sub- 
sequently enforced? That  is  right. 

26.  And  that  I think  bears  out  what 

you  were  saying,  that  the  Minister  is 
functus  officio  in  such  a case  from  the 
moment  he  has  referred  the  matter  to 
the  tribunal? ^That  is  right. 

27.  One  other  point  on  the  Act,  which 

arose  I think  out  of  what  Mr.  Pritchard 
asked  you:  .there  are  tw;o  panels,  as  I 
understand  it,  one  a panel  of  lawyers 
from  which  a chairman  will  be  selected, 
and  the  other  an  educational  panel  from 
which,  as  it  were,  the  two  assessors  will 
be  chosen? That  is  right. 


28.  Each  tribunal  will  consist  of  a 

legal  chairman  and  two  people  versed  in 
educational  matters? That  is  right. 

29.  I see  that  Section  75,  subsection 
f2),  provides  that  the  provisions  of  the 
Arbitration  Acts  shall  not  apply  to  any 
proceedings  before  an  independent 
schools  tribunal  except  so  far  as  any 
provisions  thereof  may  be  applied 
thereto  with  or  without  modifications. 
That  apparently  means  that  the  Lord 
Chancellor,  if  he  felt  like  it,  could  pro- 
vide that  the  Arbitration  Acts  should 
apply  in  so  far  as,  for  instance,  a special 

case  on  law  was  concerned? 1 am 

afraid  I have  not  considered  that  point, 
but  we  are  only  just  beginning  the 
pieparations  for  this  operation  eighteen 
months  hence. 

30.  Perhaps  Mr.  Dale  could  express  a 

view  on  that? Mr.  Dale:  Yes,  Sir, 

I am  sure  that  must  be  right.  When  I 
answered  just  now  I was  thinking  about 
a direct  appeal  in  the  ordinary  way  to 
the  courts,  but  this  I presume  must 
bring  in  the  provisions  of  the  Arbitra- 
tion Acts,  including  appeal  by  case 
stated,  although  I personally  have  no 
experience  at  all  of  that  way  of  operat- 
ing, and  we  certainly  have  not  in  the 
Ministry  given  that  any  thought  at  all. 

31.  So  far  of  course  as  any  appeal  on 
fact  is  concerned,  no  consideration  has 

been  given  to  that? Sir  Gilbert 

Flemming:  Quite  right. 

32.  I see  from  looking  at  the  Act  that 
the  original  complaints  are  reaUy  of  this 
nature,  that  the  premises  are  unsuitable 
for  a school,  the  accommodation  is  in- 
adequate or  unsuitable  having  regard  to 
the  number,  ages  and  sexes,  that  efficient 
and  suitable  instruction  is  not  being 
given,  and,  lastly  the  qualifications  of  the 
teacher  or  the  proprietor.  No  doubt 
courts  of  law  on  expert  evidence  could 
decide  all  those  matters,  but  I under- 
stand it  is  the  considered  view  that,  pro- 
vided you  have  a legal  chairman  and  two 
experts  sitting,  as  it  were,  as  his  assessors, 
that  is  a satisfactory  way  of  dealing 

with  the  matter? ^That  has  been  the 

view.  The  decision  when  this  Act  was 
being  put  through  in  1944,  was  that  that 
was  the  right  way  to  deal  with  this  novel 
task.  . 

33.  The  choosing  of  the  chairmen, 
those  that  go  on  to  the  legal  panel,  is  a 

matter  for  the  Lord  Chancellor? 

That  is  right. 
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34.  And  so  far  as  you  are  concerned 
do  you  know  if  there  are  any  views  as 
lo  the  type  of  person  to  be  chosen  as 

chairman?— ^We  have  not  got  down 

to  that. 

35.  Mr.  Russell:  You  said  as  an 
instance  of  why  this  kind  of  issue  was 
inappropriate  to  a law  court  that  you 
might,  for  example,  have  some  cranky 
type  of  teaching.  It  did  occur  to  me 
that  in  any  particular  country  a type  of 
teaching  may  or  may  not  be  cranky 
according  to  the  views  of  the  executive 

from  time  to  time? 1 imagine  that 

one  of  the  reasons  for  not  leatdng  the 
executive  with  the  decision  was  to  make 
it  quite  plain  that  this  new  legislative 
provision  was  not  being  introduced  in 
order  to  give  the  executive  that  form  of 
control. 

36.  But  the  members  of  these  tribunals 
are  appointed  by  the  executive,  and  1 
suppose  would  be  removable  by  the 

executive? ^Yes,  but  it  is  at  least  one 

further  distance  down  the  line  of  safety. 

37.  I suppose  a step  further  down  the 
line  of  safety  would  be  to  put  the  deci- 
sion in  the  ordinary  courts  of  law  with 

the  aid  of  educational  assessors? ^Yes, 

or  to  leave  the  thing  entirely  alone,  as 
it  is  now. 

38.  Lord  Silkin:  1 think  it  is  cleM 
from  what  has  been  said  already  that  it 
is  at  the  option  of  the  person  against 
whom  the  complaint  is^  made  whether 
the  case  goes  to  the  tribunal,  which  is 
in  form  an  appeal  against  the  decision 

of  the  Minister? Yes,  in  a sense  the 

whole  tribunal  is,  talking  loosely,  an 
appeal  machinery  against  a proposition 
advanced  by  the  Minister. 

39.  The  Minister  is  presumed  already 
to  have  investigated  the  matter  and  to 
have  adjudged  the  complaint  as  being 
well  founded,  and  the  tribunal  therefore 
itself  acts  as  a court  of  appeal.  Is  not 

that  the  true  position? In  that  sense, 

yes. 

40.  If  the  tribunal  goes  wrong  in  law, 
then  there  is  nothing  in  the  Act  which 
prevents  regulations  being  made  for  the 

matter  to  be  taken  to  the  courts? 

Or  even  without  regulations,  as  I under- 
stand it.  That  course  would  lie  open 
in  the  ordinary  course  of  law. 

41.  Yes,  that  may  well  be  so.  But  as 
long  as  the  tribunal  confines  itself  to 
deciding  on  facts,  it  will  be  a body  which 


will  exercise  discretion  on  those  facts? 

^Yes,  it  is  exercising  its  discretion  as 

to  the  decision  to  be  taken  on  the  facts. 

42.  Here  I am  on  delicate  ground,  but 
I must  ask  you  the  question : is  there 
any  reason  to  believe  that  a tribunal  such 
as  is  contemplated  would  be  less  able  to 
exercise  a discretion  than  the  courts?  ^ 

1 do  not  think  that  is  a fair  question 
for  me.  I can  only  say  that  this  is 
what  it  has  been  set  up  to  do.  I will 
wait  until  I have  the  experience. 

43.  Finally  this  machinery  does  pre- 
vent questions  being  asked  of  the 
Minister  in  the  House  on  the  decision? 

1 hope  so.  I hope  those  would  stop 

at  the  stage  of  the  ooinplaint,  which  is 
the  Minister’s  responsibility. 

44.  Sir  Geoffrey  King:  Lord  lustice 
Parker  said  it  would  be  possible  to  give 
evidence  about  the  condition  of  school 
premises.  Are  you  really  satisfied,  on 
what  one  knows  generally  about  the  con- 
dition of  premises  of  the  State  schools, 
that  there  is  a standard  which  could  be 
given  in  evidence  and  then  tried?  No, 
it  was  not  what  I understood  to  be 
suggested.  Certainly  it  is  out  of  the 
question  with  these  highly  individual 
independent  schools,  to  put  in  a book 
of  words,  so  to  speak,  and  say  that  that 
settles  it.  It  is  a matter  of  judgment  on 
the  particular  case.  But  what  I under- 
stood was  being  suggested  was  that  that 
was  not  very  different  from  what  an 
expert  witness  is  frequently  called  upon 
to  say  in  a court  of  law. 

45.  1 am  not  sure  that  I put  my  ques- 

tion correctly,  but  would  you  in  fact  say 
there  was  a view  now  about  what  con- 
stituted satisfactory  accommodation  in  a 
school,  because  I understand  there  are 
many  ordinary  State  schools  which  fall 
far  short? ^Yes.  That  does  not  pre- 

vent there  being  a view,  but  one  often 
caimot  do  what  one  wants  to  do  or  thinks 
right,  owing  to  limitation  of  circum- 
stances. If  I can  take  your  question  in 
two  parts,  as  a Department  we  have  a 
fairly  definite  view  at  any  particular  time 
as  to  what  is  or  is  not  satisfactory  in  the 
public  system,  but  here  we  are  dealing 
with  far  more  variable  circumstances. 
You  may  get  groups  of  children  very 
different  in  ages  and  numbers  from  what 
is  normal  in  the  public  system,  and  I 
certainly  hope  that  no  one  will  ask  us 
to  produce  a book  of  standards,  so  to 
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Speak,  relating  to  all  the  variable  circum- 
stances of  independent  schools.  There- 
fore you  come  down  to  ad  hoc  judgment 
on  the  particular  case  at  the  particular 
time. 

46.  Which  is  probably  the  underlying 
reason  for  a tribunal,  rather  than  trying 
to  get  this  done  by  evidence  from  the 

Department  or  anywhere  else? 1 do 

not  know.  It  is  certainly  one  of  the  com- 
plicating factors  in  how  to  handle  this 
business. 

47.  Mr.  Bowen : I understand  that  the 
relative  virtues  of  a tribunal  as  against 
the  courts  were  considered.  When  that 
issue  was  considered,  was  the  question 
raised  by  Mr.  Russell,  as  to  the  possibility 
of  a court  sitting  with  educational 

assessors,  considered? ^Not  to  my 

knowledge,  but  naturally  there  were  dis- 
cussions at  the  time,  and  I should  not 
like  to  say  exactly  what  was  considered. 

48.  Chairman : I do  not  know  whether 

the  Department  has  thought  out  what 
advice  it  would  give  on  the  practice  and 
procedure  to  be  followed  if  and  when 
these  tribunals  come  into  existence,  but 
if  you  have,  would  it  be  your  intention 
that  the  tribunal  should  give  reasons  for 
its  decision,  or  not?  Are  you  able  to  say 
in  general  with  what  attitude  of  mind  the 
Department  would  approach  that  ques- 
tion?  As  far  as  I know,  we  have  not 

thought  about  that.  I do  not  know 

whether  I am  wrong? Mr.  Heaton'. 

We  have  not. — Sir  Gilbert  Flemming : If 
you  put  it  to  me  purely  personally,  I 
should  hope  that  as  full  as  possible  a 
statement  of  reasons  would  be  found 
appropriate.  But  obviously  in  the  very 
nature  of  this,  the  legal  as  well  as  the 
practical  and  departmental  considerations 
have  got  to  be  put  into  the  balance 
together.  Speaking  purely  for  myself, 
not  having  thought  about  it,  I should 
have  thought  from  the  point  of  view  of 
keeping  people  in  line,  in  case  the  scale 
gets  sufficiently  large  for  that  to  be 
important,  in  so  far  as  there  was  anything 
that  needed  to  be  explained  I should 
hope  it  would  be  explained. 

49.  Do  you  feel  that  giving  the  facts 
that  are  found,  and  then  the  reasons  for 
the  conclusion  or  determination  reached 
is  something  to  which  the  objector  to  the 
Minister’s  complaint,  assuming  that  he  is 
not  being  merely  frivolous,  is  entitled  in 

terms  of  ordinary  fair  play? ^Yes,  it 

seems  to  me  to  make  much  more  sense  of 

31870 


the  whole  procedure  if  that  is  what 
happened  at  the  end  of  the  day. 

50.  That,  I think,  would  make  it  a little 
easier  fOr  the  courts  to  take  notice  of  the 
proceedings?  While  on  the  one  hand  it 
is  more  satisfactory  to  the  individual  to 
know  the  why  and  wherefore  of  the 
decision,  it  is  also  the  case  that  where  a 
tribunal  exposes  its  reasoning  a court  of 
law  can  consider  whether  that  conclusion 
could  have  been  reached  on  the  facts  as 

stated,  and  so  forth? ^I  was  aware  of 

that,  and  I should  not  regard  that  as  a 
reason  against  saying  what  I said  before. 

51.  Miss  Oswald',  What  would  be  the 
machinery  open  to  a proprietor  or  a 
teacher,  whoever  was  affected,  for 
getting  the  question  reopened  when  he 
or  she  had  been  disqualified,  or  the 
school  ordered  to  be  closed,  if  circum- 
stances did  change?  Would  it  go  back 
automatically  to  the  tribunal,  or  would 

it  be  directed  to  the  Minister? Mr. 

Heaton : There  is  provision  for  removal 
of  disqualifications,  if  you  look  at 
Section  74. 

52.  It  seemed  to  me  from  your  written 
evidence  that  on  the  one  hand  we  have 
the  Minister  taking  a decision,  and  an 
appeal  from  him  to  the  tribunal,  and  that 
we  then  have  machinery  for  an  appeal 
back  to  the  Minister  from  the  tribunal’s 

decision? Sir  Gilbert  Flemming : 

No — only  after  change  of  circumstances. 
There  is  no  occasion  for  an  appeal  back 
to  the  Minister  at  the  time,  but  later  on, 
if  circumstances  change,  the  disqualified 
person  then  has  two  alternatives : he  can 
go  straight  to  the  Minister,  the  assump- 
tion being  that  if  the  circumstances  have 
patently  and  obviously  changed  the 
Minister  will  straight  away  and  simply 
reverse  the  decision,  but  if  he  is  stiU 
aggrieved  then  he  goes  back  to  the 
tribunal.  But  both  of  those  only  apply 
after  a lapse  of  time  and  where  it  can  be 
reasonably  argued  that  circumstances 
have  changed. 

53.  Chairman'.  For  example,  if  the 

premises  have  been  rebuilt? Quite. 

54.  Lord  Silkin:  Have  you  discussed 
this  question  of  the  machinery  of  appeal 

with  the  independent  schools? On  the 

whole  business  of  introducing  this  part 
of  the  Act  next  year,  we  have  begun  our 
discussions  with  the  independent  schools, 
and  certain  documents  and  advice  have 
already  gone  out  to  them  after  discussion 
with  fiieir  representatives,  but  I do  not 
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think  we  have  got  down  to  discussing 
with  them,  so  far  as  I know,  the  kind 
of  points  which  have  been  raised  this 
morning.  May  I say  that  I think  we  are 
very  lucky  to  have  had  the  opportunity 
of  appearing  before  the  Committee  at 
this  particular  time?  It  will  help  us  in 
our  thinking  and  in  what  we  do. 

55.  Chairman:  May  we  turn  to  the 

second  of  your  activities  which  come 
under  our  notice.  This  is  where  a local 
education  authority  has  positive  pro- 
posals which  involve  the  acquisition  of 
land,  for  school  building,  playing  fields 
or  something  or  other  involved  in  run- 
ning their  schools.  And  if  after  the 
proper  formalities  have  been  observed, 
objection  is  raised  to  the  propolis  of 
the  local  authority,  then  the  Minister  of 
Education  arranges  a public  local  en- 
quiry. There  are  one  or  two  points  of 
interest  to  the  Committee  in  this.  You 
are  one  among  a number  of  Depart- 
ments which  use  the  Acquisition  of  Land 
(Authorisation  Procedure)  Act,  1946, 
procedure  to  confirm,  modify  or  reject 
proposals  by  local  authorities  to  acquire 
land.  Yet  the  way  by  which  your 
Ministry  conducts  its  part  of  the  busi- 
ness is  in  certain  respects  different  from 
that  of  certain  other  Ministries.  First 
of  all,  it  is  your  practice,  I think,  never 
to  appoint  a Government  servant — I am 
using  that  phrase  in  a wide  sense — ^to 
hold  such  an  enquiry.  You  go  outside 
and  appoint  either  a surveyor  or  a bar- 
rister?  ^Normally  a surveyor. 

56.  Why  has  your  Ministry  adopted 

that  course? ^We  were  given  legal 

powers  for  the  compulsory  acquisition 
of  land  in  the  Education  Act,  1918 ; 
which  embodied  what  you  have  just 
described  in  the  statute ; we  started  it 
then  and  have  continued  it  ever  since, 
because  we  have  seen  no  reason  to 
modify  it. 

57.  You  are  satisfied  with  this  particu- 
lar aspect  of  your  operating  procedure? 

For  our  puxiposes  it  has  given  us  no 

reason  to  want  to  change  it. 

58.  Then  there  is  the  practice  of  pub- 
lishing the  inspector’s  report? ^That 

stems  back  to  the  same  Act. 

59.  And  may  I ask  the  same  ques- 

tion : have  you  found  any  degree  of  em- 
barrassment or  difficulty,  with  that  fact 
or  are  you,  so  far  as  your  Ministry  is 
concerned,  satisfied  with  'that? ^We 


are  satisfied  vi^th  it.  Even  if  it  seems 
sometimes  to  lead  to  embarassment  we 
are  not  quite  certain  that  we  should 
not  get  as  much  embarassment  through 
non-publication,  and  it  seems  to  be  the 
kind  of  embarassment  which  probably 
attaches  to  the  kind  of  transaction  rather 
than  to  the  publication  of  the  report. 

60.  You  say  that  the  practice  goes  back 
to  1918  ; does  historioal  research  yield 
the  reasons  why  these  two  particular 

practices  were  adopted? ^They  were 

taken  .over  from  contemporary  planning 
Acts,  as  far  as  we  can  see. 

61.  The  broad  answer  is  that  you 
think  it  reflected  a then  prevalent  state 

of  mind? ^That  is  right.  Up  to  .then 

there  was  no  means  of  land  being 
acquired  compulsorily  fop  educational 
purposes,  except  by  a provisional  order 
which  had  to  go  before  Parliament. 

62.  Your  memorandum  of  evidence 
says  that  the  acquiring  authority  is  ex- 
pected to  establish  its  case  and  to  sub- 
mit to  cross-examination  at  the  enquiry. 
The  words  “ is  expected  ” are  interest- 
ing. It  is  one  thing  to  say  “is  re- 
quired ”,  it  is  another  thing  to  say  “ as 
a matter  of  fact  does  ”,  and  the  actual 
form'Ula  used,  “ is  expected  ”,  suggested 
to  my  mind  that  perhaps  this  was  not 
always  the  case,  'but  as  a matter  of  his- 
tory and  growt'h  of  practice  it  had  come 

to  be  so? ^There  are  no  instructions 

issued,  and  therefore  we  could  not  use 
wording  such  as  “ is  required  ”,  because 
there  is  no  code  of  either  instructions 
or  advice  to  local  authorities.  I think 
it  is  really  only  the  absence  of  some 
code  of  instructions  which  led  to  the 
use  of  the  rather  vague  wording  “ is 
expected  ”,  which  probably  if  you 
pressed  .me  I could  say  represented  no 
more  than  you  have  just  said,  namely, 
the  established  practice,  which  one  could 
expect  any  reasonably  minded  local 
authority  to  conform  to. 

63.  Do  the  inspectors  have  rules  of 

procedure? ^Not  exactly  rules.  They 

are  given  advice  as  to  how  to  proceed 
simply  on  procedural  matters.  They  are 
not  given  advice  on  what  to  reoO'mmend 
but  they  are  given  advice,  when  they 
ask  for  it,  on  how  to  proceed. 

64.  Does  the  advice  on  procedure 
indude  getting  the  proposing  party  to 

set  forward  its  case,  or  does  it  not? 

I am  afraid  I cannot  say  without  notice, 
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because  it  seems  it  so  obviously  does 
always  bappen.  Certainly  things  would 
not  get  under  way  at  all  without  that 
being  the  first  step. 

65.  There  is  a point,  I think,  of  im- 
portance here ; whether  in  fact  a public 
enquiry  of  the  sort  we  are  considering 
is  simply  held  so  that  an  objector’s 
objections  may  be  explored  and  weighed, 
or  whether  the  proposals  and  objections 
together  may  be  explored  and  weighed? 

1 can  answer  that  quite  straightly. 

In  our  case  it  is  both.  We  try  natur- 
ally to  keep  the  second  down  to  the 
minimum,  because  if  it  were  possible  to 
reject  the  proposal,  so  to  speak,  simply 
direct  as  between  the  Minister  and  the 
local  authority,  we  should  never  let  the 
thing  get  to  the  enquiry  stage.  But  the 
proposal  is  most  definitely  regarded  as 
still  open  at  the  public  enquiry  stage, 
and  it  is  part  of  the  whole  purpose  of 
the  enquiry  that  the  proposer’s  case 
should  be  publicly  stated  and  open  to 
public  ohallenge. 

66.  Let  us  move  on  to  a further  stage 

of  the  procedure.  The  inspector,  after 
hearing  what  both  sides  have  to  say 
and  what  emerges  as  a result  of  their 
asking  questions  of  each  other,  and  if 
necessary,  I suppose,  after  visiting  sites, 
comes  to  a view  lOn  the  facts,  reaches 
conclusions  about  what  he  should  recom- 
mend, and  embodies  them  in  his  report. 
I want  to  ask  you  what  happens  to  that 
report  when  it  enters  the  Ministry  of 
Education,  and  in  replying  to  it  I should 
like  you  to  take  into  consideration,  say, 
the  ten-year  period  since  the  war.  It  is 
not  the  interest  of  this  Committee  to 
enquire  into  what  happens  under  one 
Minister  of  Education  or  another,  but 
it  is  I think  necessary  for  the  Com- 
mittee to  know,  during  a period  in  which 
there  have  been  several  Ministers  of 
Education,  how  in  fact  the  report  is  dealt 
w,ith ; for  example,  is  the  attention  of 
the  Minister  always  given  to  the  report, 
in  the  sense  that  he  decides  whether  or 
not  'to  accept  the  recommendations,  or 
is  the  matter  disposed  of  by  one  of  his 
principal  servants,  for  example  an 
Under  Secretary?  Do  the  reports 
always  come  to  the  Permanent  Secre- 
tary? What  in  fact  happens? The 

practice  has  differed  at  different  times, 
as  you  have  suggested  it  might.  At 
present  any  case  which  has  been  suflft- 
ciently  contentious  to  go  to  public  en- 
quiry ‘goes  either  to  the  Minister  or  the 
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Parliamentary  Secretary,  through  a 
definite  channel  of  responsibility 
upwards.  That  has  always  been  done 
with  the  more  difficult  cases,  but  there 
have  been  times  when  it  was  not 
universal. 

67.  And  when  it  was  not  universal, 
did  they  always  go  to  the  Permanent 

Secretary,  or  not  necessarily  that? 

Not  necessarily.  I think  there  have  been 
times  when  a few  of  these  cases  would 
have  been  dealt  with  at  Under  Secretary 
or  Deputy  Secretary  level.  But  our  total 
number  of  cases  is  relatively  small,  about 
twenty  a year,  so  that  it  is  quite  easy 
to  arrange  for  them  to  be  considered  at 
whatever  level  policy  makes  suitable. 

68.  Over  a ten-year  period,  then,  these 
matters  have  been  decided  sometimes  by 
officials,  sometimes  by  Ministers,  but  at 
present  they  are  decided  by  Ministers? 

At  present  they  are  decided  by 

Ministers,  and  over  the  ten-year  period 
the  great  majority  of  cases  which  have 
gone  to  public  enquiry  have  been  decided 
by  Ministers. 

69.  Does  the  Department  hold  itself 
free,  after  it  has  received  the  report,  to 
seek  the  advice  of  other  Departments, 
does  it  in  fact  do  so,  and  does  that  mean 
that  the  Minister  or  whoever  decides  on 
occasions  has  considerations  in  his  mind 
— they  may  be  considerations  of  policy 
or  not ; fact  and  policy  are  not  always 
easy  to  distinguish — which  were  not 

before  the  inspector  at  the  enquiry? 

Yes. 

70.  Where  advice  from  other  Depart- 

ments is  taken  and  it  comes  into  the 
consideration  of  the  Minister’s  deter- 
mination of  the  case,  these  points  are 
stated  in  the  reasons  given  by  the 
Minister? Yes. 

71.  Is  there  a reason  why  consultation 
with  other  interested  Departments  should 

not  take  place  before  the  enquiry? 

No  reason  in  principle.  I think  it  only 
happens  on  some  factor  which  was  only 
thrown  up  at  the  enquiry.  In  the  only 
case  I can  remember  it  was  consultation 
about  an  alternative  site  which  was 
suggested  during  the  enquiry. 

72.  Unless  the  public  enquiry  throws 

up  a new  point  on  which  the  advice  of, 
say,  the  Ministry  of  Agriculture  might 
be  important,  is  the  practice  of  the 
Ministry  in  general  to  do  its  depart- 
mental or  inter-departmental  consultation 
before  the  enquiry? 1 am  not  quite 
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certain  that  I can  say  it  is  the  practice 
of  the  Ministry.  I think  it  would  be 
more  correct  to  say  that  we  urge  the 
local  authority  putting  forward  the  pro- 
posal to  carry  out  such  consultations  as 
it  thinks  necessary  beforehand.  That 
might  in  certain  cases  involve  us  or  it 
might  be  consultation  with  another 
Government  Department  through  us. 

73.  And  do  they  in  fact  do  that? 

So  far  as  is  possible,  yes.  The  usual 
point  is  of  course  the  agricultural  use 
of  the  land,  and  it  is  normal  practice 
to  consult  on  this  point  beforehand. 

74.  So  that  apart  from  this  issue  of 
the  alternative  site  thrown  up  at  the 
enquiry,  would  it  be  true  to  say  that  the 
Ministry  of  Education  does  not  find 
occasion  to  consult  other  Government 
Departments  after  a public  enquiry  and 

before  the  Minister’s  decision? 1 

cannot  myself  think  of  any  case  other 
than  one  arising  on  alternative  sites,  can 

you,  Mr.  Heaton? Mr.  Heaton : No, 

but  alternative  sites  are  very  commonly 
thrown  up  at  enquiries. 

75.  Mr.  Bowen : In  a straightforward 
case  involving  only  one  site,  the  local 
authority  having  consulted  the  Agri- 
cultural Land  Commissioner,  say,  to  get 
a clearance  certificate,  is  the  corre- 
spondence between  the  Land  Com- 
missioner, that  is  to  say  between  the 
Ministry  of  Agriculture  and  the  local 
authority,  made  available  at  the  enquiry 

to  the  ’ objector? Sir  Gilbert 

Flemming:  1 should  expect  so.  I cannot 
think  of  any  reason  why  it  should  not 
be ; I cannot  actually  remember  having 
seen  records  where  it  was  there,  but  I 
think  so. 

76.  Would  that  apply  also  if  alterna- 
tive sites  had  been  mentioned  before  the 
enquiry  and  the  views  of  the  Land  Com- 
missioner on  the  alternative  sites  had 

been  sought? It  might  be,  but  I have 

no  experience  of  that.  Recently  we  have 
had  to  take  more  trouble  about  this  alter- 
native site  business,  because  it  has  been 
becoming  so  contentious.  It  has  not 
been  normal  hitherto  for  alternative 
sites  to  be  mentioned  before  the  enquiry, 
and  therefore  there  has  not  normally 
been  any  opportunity  to  consult  the 
Commissioner.  Some  objectors  think  it 
a good  plan  to  mention  alternative  sites 
before  the  enquiry  so  that  they  can  be 
gone  into  thoroughly,  others  prefer  to 


keep  what  they  are  going  to  say  about 
alternative  sites  up  their  sleeve. 

77.  What  material  is  given  to  the  in- 
spector before  he  commences  his  job? 
Is  he  given  the  Ministry’s  file? No. 

7S.  Has  he  any  information,  for  ex- 
ample, which  is  withheld  from  the 

objector? ^No,  he  has  no  information 

except  what  is  elicited  at  the  enquiry 
and  what  has  been  made  public 
previously,  that  is  to  say,  the  formal 
public  notice  by  the  local  authority  of 
the  nature  of  its  proposals. 

79.  And  he  is  given  no  instructions 
to  wittoold  anything,  for  example  the  re- 
ports from  the  Ministry  of  Agriculture? 

^No,  he  is  given  no  instructions  to 

withhold  anything.  He  is  concerned  in  a 
wholly  public  operation  in  which  he  and 
the  parties  and  anyone  who  is  present 
at  the  enquiry  are  possessed  of  the  same 
information. 

80.  Presumably  if  the  inspector  did 

not  know  the  views  of  the  Ministry  of 
Agriculture  on  the  land  he  would  ask 
the  local  authority? ^You  are  re- 

ferring to  the  one  site  or  some  alter- 
native? 

81.  The  one  site? He  would  ask 

the  local  authority  to  produce  what 
evidence  they  had,  if  they  had  obtained 
any. 

82.  Then  they  would  put  in  their 

correspondence  with  the  Ministry  of 
Agriculture? ^That  is  right. 

83.  Is  there  any  real  objection  to  the 
inspector  dealing  with  the  question  of 

costs  rather  than  the  Minister? It 

does  not  at  first  sight  seem  to  me  an 
appropriate  task  for  the  inspector.  How- 
ever, I will  confess  I have  never  thought 
about  it.  It  is  very  rare  indeed  for  us 
to  make  any  order  about  costs  in  any 
case. 

84.  If  a man  objected  successfully, 
normally  speaking  he  would  not  be  given 
any  costs  although  the  power  does  exist? 

^The  power  is  only  used  if  there 

seems  to  have  been  something  really 
extreme  and  unusual  in  the  behaviour  of 
one  or  other  party. 

85.  Mr.  Burman:  In  your  written 

evidence  you  mention  that  sometimes  in- 
spectors appointed  by  your  Ministry  and 
the  Ministry  of  Housing  and  Local  Gov- 
ernment sit  together.  Do  you  find  any 
objection  to  that  at  all?  Does  it  work 
satisfactorily? ^The  practice  is  very 
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rarely  adopted.  I do  not  think  there 
have  been  any  objections  in  cases  where 
it  was,  because  it  is  so  obviously  designed 
to  save  objectors  or  potential  objectors 
trouble. 

86.  You  also  refer  to  the  average  time 
between  the  lodging  of  objections  and 
the  announcement  of  the  Minister’s 
decision,  which  in  1954  was  apparently 
29  weeks.  Would  you  say  that  was  a 

reasonable  period? should  like  to 

shorten  it  naturally,  from  the  point  of 
view  of  both  the  objectors  and  the  public. 
We  want  to  get  on  with  these  matters, 
and  get  the  school  built,  or  whatever  it 
may  be,  but  considering  the  very  tricky 
things  that  sometimes  have  to  be  con- 
sidered, particularly  where  alternative 
sites  have  been  suggested,  I do  not  think 
there  has  been  much  time  wasted. 

87.  What  are  the  main  reasons  for 
objections  to  compulsory  purchase  orders 

on  educational  matters? Statistically 

the  answer  is  easy:  it  is  the  purchase 
price.  In  a large  number  of  cases  the 
objections  are  really  solely  related  to 
price,  and  very  often  those  cases  do  not 
even  go  to  the  public  enquiry.  ^^ere 
the  matter  comes  to  public  enquiry  the 
objection  usually  takes  the  form  of  say- 
ing either:  "This  particular  school  is 
not  needed  at  all,  or  not  needed  in  these 
parts”,  or  quite  simply:  "Why  pick  on 
me? 

88.  Are  you  bound  by  the  District 

Valuer’s  assessment? Under  com- 

pulsory purchase  it  is'  not  the  District 
Valuer ; there  is  a basis  of  assessment 
under  the  Planning  Acts. 

89.  Sir  Geoffrey  King'.  I notice  that 

in  1954  you  had  19  enquiries.  How 
many  different  people  were  appointed? 
Do  you  appoint  the  same  people  regu- 
larly?  It  would  be  very  unusual  for 

the  same  inspector  to  hold  more  than 
one  enquiry  a year,  and  far  more  likely 
that  he  might  go  three,  four  or  five  years 
without  holding  another  enquiry. 

90.  Is  that  because  of  geographical 

reasons? ^Yes,  partly  geographical. 

We  have  a panel,  including  surveyors 
recommended  by  the  Royal  Institution 
of  Chartered  Surveyors,  and  we  always 
appoint  someone  reasonably  in  the  same 
area.  Even  if  we  had  many  cases  in 
one  area  we  should  probably  still  appoint 
several  different  persons  and  that  makes 
it  quite  clear  that  the  person  holding  the 
enquiry  was  really  independent. 
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91.  Is  any  real  question  of  policy  in- 
volved in  selecting  a site  for  a school?. 
Do  you  feel  that  you  want  a particular 
site  rather  than  some  alternative  site? 
Where  there  is  really  only  one  suit- 
able site  you  have  then  to  balance  the 
hardship  to  the  individual  owner  against 
the  public  interest  The  decision  may  be 
difficult  but  it  is  fairly  clear  what  you 
are  balancing  against  what.  Partly  be- 
cause we  are  now  building  more  schools 
in  the  countryside  we  are  increasingly 
getting  into  a situation  where  it  is  not 
so  easy  to  say  “ This  is  the  site.”  In 
those  cases,  where  there  are  a number  of 
possible  sites,  the  decision  becomes  more 
complex. 

92.  Suppose  you  have  a proposal  to 
acquire  a given  site,  and  the  owner  of 
that  particular  site  has  been  informed. 
Suppose  then  that  during  the  enquiry 
somebody  says : " There  is  a much  better 
site  a little  bit  further  away  ”,  which 
may  belong  to  another  person.  Now 
what  exactly  do  you  do?  Do  you  just 
go  on  with  the  enquiry  and  give  that 

man  notice? ^We  are  very  unhappy 

ourselves.  The  position  is  not  at  all 
tidy  in  such  a case.  If,  of  course,  you 
can  say  that  the  other  site  is  not  suit- 
able you  are  back  where  you  started. 
But  if  it  is  prima  facie  suitable,  or 
equally  suitable,  but  belongs  to  some- 
body else,  there  is  no  proper  means  of 
discovering  his  attitude  or  of  throwing 
his  hardship  into  the  scale.  The  only 
formal  means  open  to  us,  though  we 
have  never  yet  done  quite  this,  would  be 
to  reject  the  application  before  us,  and 
advise  the  local  authority  to  start  all 
over  again  and  serve  a compulsory  pur- 
chase order  on  the  owner  of  the  alterna- 
tive site. 

93.  Lord  Silkin:  Do  you  attach  any 
value — I think  obviously  you  do  not — 
to  the  inspector  having  experience  of 
enquiries,  or  of  the  subject  matter  of  the 

enquiries? We  attach  some  value. 

We  are  very  happy  with  the  service  we 
get  from  the  people  whom  we  employ. 
There  clearly  are,  for  this  relatively 
small  volume  of  work,  enough  good 
surveyors  about  who  can  do  it.  We 
certainly  do  get  good  value  naturally, 
from  those  who  have  done  it  more  than 
once,  but  we  do  not  make  any  special 
effort  to  build  up  a corps  of  experienced 
people. 

94.  You  have  not  enough  enquiries  to 
justify  having  staff.  If  you  had  enough 
would  you  think  it  of  any  advantage  to 
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have  a staff  of  people  who  knew  the 
subject  -matter  of  'the  enquiries,  who 
knew  something  about  educational  re- 
quirements, and  so  on? 1 do  not 

think  so  in  our  particular  case.  I can 
imagine  in  a very  complicated  case  it 
being  so,  but,  you  see,  the  surveyor 
normally  takes  as  read  the  formal  re- 
quirements. The  Minister  has  statutory 
means  of  checking  whether  a school  is 
needed  and  the  size  of  site  required,  and 
that  is  taken,  as  read  for  the  purposes  of 
these  enquiries,  and  the  controversy 
moves  into  other  spheres. 

95.  He  does  have  to  consider  whether 
this  particular  site  is  a suitable  site  for 

a school,  for  instance? It  is  for  the 

local  authority  to  make  its  case.  Re- 
membering that  the  inspector  has  not 
got  to  make  a decision,  but  to  report 
to  the  Minister,  and  that  expert  know- 
ledge is  going  to  be  available  again  when 
the  Minister  comes  to  make  a decision, 
I do  not  think  it  is  essential  that  it 
should  be  present  in  the  holder  of  the 
enquiry. 

96.  How  often  does  the  Minister  dis- 
agree with  the  recommendations  of  the 

inspector? In  the  last  six  years,  out 

of  118  cases  in  which  we  confirmed  com- 
pulsory purchase  after  enquiry  7 were 
contrary  to  the  recommendations,  and 
out  of  14  cases  in  which  we  rejected  3 
were  contrary  to  the  recommendations. 

97.  How  long  elapses  between  the  in- 
spector’s report  and  the  decision,  in  the 

normal  case? 1 should  not  like  to  say. 

There  is  this  total  time  of  29  weeks 
between  objection  and  decision,  but  at 
what  point  the  inspector’s  report  comes 
I should  not  like  to  guess. 

98.  There  has  been  a good  deal  of 
criticism  of  various  Government  Depart- 
ments for  holding  up  a decision  for  an 
unduly  long  period  after  the  enquiry, 
and  after  the  inspector’s  report.  How  far 
has  your  Ministry  been  involved  in  that 

criticism? ^We  are  far  more  often 

criticised  for  what  we  decide.  We  should 
be  in  a far  stronger  position  to  answer 
this  criticism  if  we  had  more  time  in 
which  to  go  into  the  matter,  particularly 
when  there  are  alternative  sites  to  be 
weighed  up  after  the  enquiry. 

99.  Lord  Silkin'.  I wonder  whether 

information  could  be  made  available  as 
to  how  the  29  weeks  is  made  up  in  the 
normal  case? ^It  is  rather  difficult  to 


say  what  is  normal  when  you  only  have 
20  a year,  but  we  will  see  what  we  can 
do  in  some  recent  cases. 

100.  I mean  by  “ normal  ” where 
there  is  no  question  of  an  alternative, 

site? doubt  if  that  would  be  normal 

nowadays  for  us,  but  I will  see  what  we 
can  do  and  give  you  a note. 

101.  With  the  coming  into  operation 
of  development  plans  under  the  1947  Act 
would  you  agree  that  the  possibility  of 
disputes  about  the  suitability  of  sites  will 
become  much  narrower,  since  educa- 
tional sites  are  designated  in  the  plans? 
In  certain  types  of  area,  yes,  parti- 
cularly in  large  towns,  but  more  and 
more  of  these  cases  of  ours  concern  rural 
areas,  where  nobody  has  planned 
sufficiently  accurately  where  schools  are 
going  to  go,  and  where  one  is  concerned 
with  a number  of  sites,  all  of  which  are 
prima  facie  agricultural. 

102.  Do  most  of  the  enquiries  now  re- 
late to  rural  sites? 1 should  not  like 

to  say  most.  Certainly  those  that  stick 
in  my  mind  most  as  having  been  the 
most  difficult  do,  but  I may  get  a biased 
impression  because  of  that. 

103.  Mr.  Russell:  I suppose  it  is  very 
much  in  the  mind  of  the  average  lay 
objector  that  his  case  may  be  rejected 
by  the  Minister  or  somebody  in  his  De- 
partment paying  attention  to  evidence 
that  did  not  come  out  in  the  enquiry. 
Can  you  tell  us  your  experience  of  how 
these  things  are  managed  in  your 

Ministry? ^The  only  case  I can  think 

of  is  the  one  already  referred  to  m which 
information  was  obtained  from  another 
Government  Department.  In  this  type 
of  case  the  information  would  probably 
relate  to  policy  as  well  as  fact,  and  if  so 
this  would  be  fully  set  out  in  the  letter 
conveying  the  decision. 

104.  Chairman:  I think  you  told  us 
that  additional  information  from  a 
Government  Department,  so  far  as  you 
were  aware,  was  only  asked  for  after 
an  enquiry  during  which  the  alternative 

site  problem  had  arisen? 1 cannot 

think  of  any  other  cases. 

105.  Mr.  Russell:  But  that  would  only 
be  a Government  Department  saying 
that  they  approved  or  disapproved  of  the 
alternative  site?  It  would  not  be  a direct 
question  to  them  on  the  merits  of  the 

particular  site  in  question? Quite 

right. 
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106.  I notice  that  you  have  only  once 
used  the  power  to  order  payment  of  the 
costs  of  the  successful  objector.  Is  there 
any  reason  for  that?  I think  there  have 
been  26  cases,  is  that  right,  in  which 

orders  have  been  rejected? ^Yes,  but 

we  do  not  think  there  is  any  necessary 
link  between  costs  and  success.  I think 
I am  right  in  saying  that  an  order  is 
made  as  to  costs  only  where  we  think 
that  the  local  authority  has  acted  rather 
unreasonably,  putting  somebody  to  quite 
unnecessary  trouble.  The  mere  fact  that 
the  local  authority  has  not  been 
successful  is  not  quite  the  same. 

107.  Lord  Justice  Parker:  In  para- 
graph 3 of  your  written  evidence,  m your 
answer  to  question  (iv)  (c)  you  say : — 

“ Where  an  objection  from  an 
owner,  lessee  or  occupier  does  not  re- 
late exclusively  to  matters  which  can 
be  dealt  with  by  the  tribunal  by  whom 
the  compensation  is  assessed,  the 
Minister  is  bound  either  to  hold  a 
public  local  enquiry  or  to  afford  the 
objector  an  opportunity  of  being 
heard.” 

and  then  you  add,  so  far  as  your  De- 
partment is  concerned : “ the  former 

alternative  is  almost  always  adopted.” 
The  Act  itself  in  the  First  Schedule  pro- 
vides for  those  two  alternatives,  and  I 
was  wondering  in  what  cases  you  have 
used  the  second  alternative  of  merely 
affording  the  objector  the  opportunity 

of  being  heard? Mr.  Dale:  Two,  I 

think,  in  the  last  ten  years,  and  I think 
both  were  cases  in  which  there  was  no 
public  objection.  There  was  nothing  to 
be  ventilated,  nobody  had  complained 
that  there  was  going  to  be  a school. 
In  one  case  the  owner  of  the  site  had 
already  contracted  to  sell  it,  and  he  was 
naturally  annoyed  that  the  local 
authority  were  going  to  take  it,  so  he 
just  came  up  to  the  Ministry,  we  listened 
to  him,  and  that  was  the  end  of  it. 

108.  Is  there  any  good  reason,  so  far 
as  your  Department  is  concerned,  why 
that  alternative  power  should  be  rc7 
tained?  As  I understand  it,  that  alter- 
native power  would  not,  even  as  a matter 
of  principle,  involve  the  acquiring 
authority  justifying  its  proposal.  It  is 
merely  to  allow  the  objector  to  air  his 
grievance  privately  to  a representative  of 

the  Ministry? Sir  Gilbert  Flemming: 

Our  slight  use  of  it  shows  that  for  our 
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particular  purpose  we  do  not  attach  very 
much  value  to  it. 

109.  As  far  as  your  Department  is 

concerned  you  do  not  stress  the  im- 
portance of  retaining  that  power? 

No,  once  the  case  has  got  to  The  stage 
of  serious  objection  we  are  very  much 
in  favour  of  a public  enquiry. 

110.  In  the  next  paragraph  of  your 
answer  to  question  (iv)  (c)  you  mention 
one  case  in  which  the  inspector  sub- 
poenaed a representative  from  another 
Government  Department  to  attend.  Am 
1 right  in  thinking  that  that  power  to 
subpoena  in  an  inspector  applies  by 
reason  of  the  Local  Government  Act, 

1933? Mr.  Dale:  It  depends  on  the 

Acquisition  of  Land  (Authorisation  Pro- 
cedure) Act,  1946,  Section  5 of  which 
brings  in  the  1933  Act. 

111.  So  that  the  Inspector  can  enforce 
the  practice,  because  I think  it  only  is 
a matter  of  practice  by  the  local  autho- 
rity giving  evidence  on  their  proposals? 
Yes. 

112.  Has  the  view  never  been  taken 
that  an  owner  who  wiants  to  say : “ Why 
pick  on  me?  ” should  get  his  costs  in 
every  case  unless  his  objection  is  purely 

frivolous? Sir  Gilbert  Flemming : It 

has  not  been  the  view.  I should  not  like 
to  set  out  a balanced  argument  for  and 
against. 

113.  Everything  seems  to  be  weighted 
against  the  owner.  He  probably  feels 
aggrieved,  rather  naturally — “'VSOiy  pick 
on  me?  Why  not  pick  on  somebody 
else?  ” He  may  have  no  good  grounds 
at  all,  in  which  case  it  would  be  quite 
unreasonable  that  he  should  get  any 
costs,  but  if  he  has  got  something  which 
is  not  merely  a frivolous  case,  why 
should  he  not  be  entitled  to  put  it  for- 
ward at  the  local  authority’s  expense? 

^There  is  certainly,  as  far  as  I am 

aware,  no  reason,  and  no  desire  to  try 
to  slide  round  this  procedure  by  not 
encouraging  people  to  adopt  it. 

114.  There  would  be  something  to  be 

said  for  the  inspector  making  a recom- 
mendation in  regard  to  costs.  He  would 
be  the  person  to  say  whether  the  objec- 
tions were  entirely  frivolous? ^The 

degree  of  frivolity,  yes. 

115.  As  regards  the  publication  of  the 
inspector’s  report,  and  the  Minister 
giving  reasons,  I understood  you  to  tell 
the  Chairman  that  that  practice  had 

A6 


Printed  image  digitised  by  the  University  of  Southampton  Library  Digitisation  Unit 


16 


COMMITTEE  ON  ADMINISTRATIVE  TRIBUNALS  AND  ENQUIRIES 


been  in  force  ever  since  1918? ^The 

publication  of  the  report  was  required 
by  the  1918  Act,  and  although  it  is  no 
longer  a statutory  requirement  we  have 
seen  no  reason  to  change  the  procedure. 

116.  Has  it  always  been  the  practice 
for  the  Minister  to  give  his  re^ons? 

think  so,  yes.  I do  not  think  it 

has  any  statutory  basis,  but  is  simply 
established  practice.  He  gives  reasons 
particularly  in  those  exceptional  cases 
where  he  departs  from  the  report. 
Normally  if  he  is  following  the  recom- 
mendations of  the  report,  and  if  the 
report  is  a good  one,  there  is  nothing 
more  to  say. 

117.  And  lastly,  Sir  Gilbert,  I wanted 

to  clear  my  own  mind  as  to  what 
happens  inside  the  Department.  The 
local  authority  puts  forward  a compul- 
sory purchase  order  for  confirmation, 
and  the  Department  will  already  have 
done  a lot  of  work  on  the  prof^sal,  I 
imagine? ^Not  on  the  proposal  in  rela- 

tion to  that  particular  site.  They  will 
probably,  though  not  necessarily,  have 
done  work  on  the  general  proposal  to 
have  a school  in  that  village. 

118.  When  the  Minister’s  reasons  are 
published  with  the  report  are  they  given 
under  bis  name,  even  supposing  an 
Under  Secretary  has  dealt  with  the  whole 

matter? AU  our  actions  are  in  his 

name.  No  official  letter  goes  out  from 
the  Ministry  at  all  which  is  not  in  the 
Minister’s  name.  There  is  nothing  to 
show  the  recipient  whether  it  has  or  has 
not  been  to  the  Minister  personally, 
either  in  this  type  of  corr^pondence  or 
any  correspondence. 

119.  Of  course  the  small  number  of 
cases  you  deal  with  go  largely  to  the 

Minister? At  the  present  time  they  all 

go  either  to  the  Minister  or  the  Parlia- 
mentary Secretary. 

120.  Mr.  Pritchard:  Sir  Gilbert,  you 

said  that  the  origin  of  the  publication  of 
the  report  was  statutory.  Does  the  same 
apply  to  the  appointment  of  an  inde- 
pendent inspector? Yes,  that  was  in 

the  same  statute. 

121.  And  now  that  there  is  no  statu- 

tory provision  do  you  still  link  them 
together?  Do  you  think  that  because 
the  inspector’s  report  should  be  pub- 
lished he  should  be  independent,  or  the 
converse,  or  that  the  two  things  have 
any  relation  to  each  other? There  is 


obviously  this  historical  connection,  and 
there  are  certain  conveniences,  but  I do 
not  think  there  is  an  essential  relation. 

122.  Do  you  find  in  practice  that 

because  the  inspector’s  report  is  going  to 
be  published  there  is  any  lack  of  frank- 
ness in  it? No,  I do  not  think  so. 

They  are  very  good  reports  on  the  whole. 
They  are  written  with  the  same  degree 
of  frankness  as  they  would  use  in  their 
ordinary  business  of  writing  reports  for 
this,  that  and  the  other  purpose  for 
cheats. 

123.  If  it  is  not  too  ' hypothetical  a 

question,  would  the  same  apply  if  they 
were  your  own  employees  and  not  inde- 
pendent?  If  they  were  doing  this  j ob 

I think  they  would,  providing  one  could 
define  clearly  what  ffieir  job  was. 

124.  Originally  there  were  provisional 
orders  which  had  to  be  confirmed  by  a 
Bill.  Were  any  of  those  orders  ever 

opposed  or  rejected? 1 am  afraid  I 

have  not  gone  back  before  1918  in  pre- 
paring my  part. — Mr.  Dale:  It  was  in 
1930  (Public  Works  Facilities  Act)  that 
the  pr^ent  procedure  really  came  in. 
The  provisional  order  procedure  was  a 
tittle  narrow.  It  was  governed  by  the 
1921  Education  Act  (which  consohdated 
previous  Acts)  so  far  as  we  were  con- 
cerned, and  this  procedure  only  applied 
to  urban  areas.  It  said  that  you  had  to 
have  an  enquiry  by  an  impartial  person 
who  must  not  be  a member  of  a Govern- 
ment Department,  if  in  the  area  of 
London  or  a borough,  and  then  you 
went  on  to  the  provisional  order.  Then 
since  1930  we  have  had  this  other  pro- 
cedure. Could  I,  while  I am  on,  clear 
up  one  earlier  point.  The  requirement 
about  publication  is  not  in  the  provisions 
about  compulsory  purchase,  it  is  in  the 
other  provisions  of  the  Education  Act, 
1921  about  general  enquiries,  which  go 
back  to  the  1918  Act. 

125.  In  effect  it  does  apply  to  the 

compulsory  purchase  order? It  is  a 

matter  of  construction.  If  the  thing 
came  about  by  provisional  order  it  would 
hardly  arise. 

126.  It  has  been  the  practice  all  the 

rime  whether  it  is  a statutory  obliga- 
tion or  not? ^Yes. 

127.  Lord  Silkin  was  asking  you  a 
question  about  this  average  period  of  29 
weeks.  In  1954  there  were  19  enquiries. 
Could  we  have  figures  in  due  course 
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showing  the  time  from  the  making  of 
objections  to  the  holding  of  the  enquiry, 
and  then  from  the  enquiry  to  the  time 
when  the  order  was  made,  or  the  deci- 
sion given,  in  each  of  those  cases? 

Sir  Gilbert  Flemming : Certainly. 

128.  In  paragraph  4 of  your  written 
evidence  you  say:  — 

“ If  the  land  concerned  is  agricultural 
land,  the  local  education  authority 
must  consult  the  Provincial  Land 
Commissioner  of  the  Ministry  of  Agri- 
culture and  Fisheries  and  inform  the 
Minister  of  Education  of  the  results 
of  the  discussion.’* 

Do  you  insist  on  that  information  being 
given  before  the  enquiry? ^Yes. 

129.  When  the  enquiry  is  held  you 
know  the  results  of  the  discussion.  Is  it 
ever  necessary  to  consult  the  Ministry  of 

Agriculture  after  the  enquiry? ^Not  in 

relation  to  single  site  cases,  but  only 
when  the  alternative  site  problem  arises. 

130.  That  will  only  be  on  whether  the 
alternative  site  is  good  agricultural  land? 
That  is  right. 

131.  Have  costs  ever  been  awarded 

against  an  objector? 1 do  not  think 

so.  It  is  most  unlikely. 

132.  Chairman:  Might  I just  ask  you 

one  last  question  of  a very  general  kind? 
T should  be  interested  in  any  observa- 
tions you  have  to  make.  Obviously  this 
whole  administrative  procedure  which  we 
are  looking  at,  which  begins  with  the 
local  authority  making  its  plans,  is  done 
under  the  Education  Act  of  1944,  and 
T have  before  me  the  statement  that  the 
Minister’s  duty  is:  “to  promote  the 
education  of  the  people  of  England  and 
Wales  and  the  progressive  development 
of  institutions  devoted  to  that  purpose, 
and  secure  the  effective  execution  by 
local  authorities,  under  his  control  and 
direction,  of  the  national  policy  for  pro- 
viding a varied  and  comprehensive  edu- 
ca.tional  service  in  every  area  ” — ^words 
with  which  you  will  be  very  familiar. 
That,  as  I understand  it,  is  a statement 
of  policy? Yes. 

133.  That  is  the  Minister’s  policy  laid 
on  him  by  Parliament,  and  he  is  inter- 
ested in  things  which  are  pursuant  to 
that  policy.  Now  this  procedure  which 
begins,  as  I said,  with  the  local  authority 
making  its  proposals,  and  includes  pro- 
vision for  objections,  the  holding  of  an 
enquiry,  the  consideration  of  the  report 
in  the  Department  and  a decision  by  the 


Minister,  that  is  one  administrative  pro- 
cess. Policy  always  seems  to  me  to  be 
a very  difficult  word.  I understand 
perfectly  well  that . the  passage  I read 
out  is  a statement  on  policy,  but  is  there 
any  real  sense  in  which  deciding  to  have 
this  school  here,  or  these  playing  fields 
here,  or  there,  is  a decision  of  pohcy? 
Do  you  understand  why  a Government 
proposed,  and  Parliament  adopted,  the 
view  that  these  decisions  that  we  have 
been  talking  about  should  be  made  by 
a Minister?  I suppose  that  it  was 
thought  that  the  right  place  in  which 
these  decisions  should  be  answered  for 
was  Parliament,  but  are  these  questions 
that  we  are  dealing  with  really  questions 
of  policy,  and  if  they  are  not  is  this  the 
best  way  of  reaching  decisions  about 

them? ^To  answer  the  first  part  of 

it,  having  got  appropriate  words  in  an 
Act,  policy  as  a day  to  day  issue  con- 
sists in  deciding  how  much  importance 
one  attaches  at  any  particular  time  to 
any  particular  measure.  It  is  all  a ques- 
tion of  priority  and  emphasis.  The 
Minister  has  to  defend  in  Parliament 
the  particular  line  that  he  is  taking  in 
relation  to  how  much  money  he  is  pre- 
pared to  spend  on  it.  People  will  say: 
“ You  are  not  doing  enough  to  educate 
young  children”,  and  he  has  to  say: 
“ I am  sorry,  we  have  not  got  the 
money,  or  the  buildings,  or  the 
teachers  ”,  or  something  else,  and  all  the 
time  he  is  making  decisions  which  he 
has  to  defend  in  Parliament  as  to  the 
importance  he  attaches  to  particular 
measures.  As  I see  it  these  decisions 
are  a particular  instance  of  that  issue. 
You  have  a public  need  for  a school  to 
be  weighed  against  the  particular  private 
hardship  of  the  owner  of  the  site,  and, 
having  cleared  up  all  the  incidentals, 
the  ultimate  decision  is  taken  by  the 
person  who  has  to  defend  in  the  last 
resort  the  degree  of  urgency  which 
attaches  to  the  educational  proposition 
which  is  at  issue.  It  seems  to  me  that 
in  that  sense  this  decision  is  comparable 
to  all  the  other  decisions  of  the  Minister 
which  he  is  taking  every  day  of  the 
week,  which  it  is  his  job  to  take  and 
which  he  has  to  defend  in  Parliament. 
That  I imagine  was  the  historical  reason 
for  this  type  of  procedure. 

134.  I think,  if  I may  say  so,  that 
that  is  a very  good  constitutional  answer, 
but  is  it  a real  answer?  Are  these  things 
ever  brought  up  and  questioned  in  Par- 
liament? Do  you  think  that  Parliament 
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ever  deals  with  the  question  of  alterna- 
tive sites,  and  is  it  not  pushing  the  notion 
of  policy  rather  a long  way?  I agree 
that  policy  does  not  end  with  a general 
affirmation  like  the  one  I read.  It  lives 
m its  successive  applications  and  evolu- 
tions, but,  nevertheless,  you  do  have  to 
draw  a line,  and  you  cannot  say  that 
when  the  junior  Clerical  Officer  sharpens 
his  pencil  it  is  in  pursuance  of  the  Minis- 
ter’s policy,  so  to  speak.  Is  this  really 
policy  of  importance  to  the  Minister? 

1 should  say  yes.  These  cases  are 

absolutely  shot  through,  I would  say, 
with  the  same  kind  of  question  as  per- 
vades other  decisions,  the  decisions  which 
he  and  we  on  his  behalf  are  taking  every 
day  of  the  week,  although  the  other  de- 
cisions may  be  expressed  in  relation  to 
money,  or  manpower  whereas  these  de- 
cisions are  expressed  in  relation  to  im- 
pingement on  a private  interest. 

135.  You  would  think  that  any  attempt 
to  deal  with  this  type  of  dispute  by  an 
alternative  method,  under  which  the 
Minister  himself  did  not  decide,  whether 
the  alternative  means  was  a tribunal  of 
administrative  character  or  a court  of 

law,  would  be  inappropriate? For 

myself  I should  dearly  like  to  have  a 
method  consistent  with  the  Minister’s 
responsibility.  To  take  it  at  its  crudest, 
if  the  result  was  that  the  children  of  a 
particular  village  were  not  to  get  a 
school,  it  would  be  the  Minister  who 
would  have  to  answei;.  You  can  say  that 
no  tribunal  would  take  such  an  absurd 
decision  that  they  would  have  the  Act 
it.  front  of  them,  but  the  whole  point  is 
these  decisions  are  marginal — what  kind 
of  school  you  need,  how  important  is  it 
that  they  should  have  a school  within 
such  a distance  of  their  homes,  or  so 
well  constructed — and  it  is  that  which 
the  Minister  is  defending  aU  the  time. 

136,  What  I do  not  understand  is  this. 
You  are  saying  because  the  poilicy  of 
the  Minister  is  directly  and  actively  in- 
volved in  the  type  of  case  we  have  been 
talking  aboiiit  it  follows  that  there  is 
a considerable  amount  of  discrepancy  an 
the  application  of  that  policy,  and  that 
therefore  the  appropriate  place  in  Which 
to  answer  for  the  decision  is  Parliament. 
Yet  you  say  o-n  the  other  band  that  Che 


Minister  in  the  great  majority  of  cases 
.in  fact  follows  the  report  made  by  the 
inspector  that  he  has  appointed,  and  I 
think  you  told  me  that  the  inspector 
is  given  no  information  whatever  on 
what  is  going  on  in  .the  Department 
about  the  case.  He  simply  goes  to  the 
publ.ic  enquiry  where  everything  that 
occurs  is  in  public,  what  the  auth'Ority 
■says,  What  the  objector  .says,  and  so 
forth,  and  then  he  makes  .his  report, 
which  is  in  turn  public,  but  if  all  that 
is  so  can  the  Minister  both  normally  take 
the  inspector’s  report  in  those  cdrcum- 
stances  and  yet  can  it  be  true  that  policy 
is  actively  and  selectively  engaged  case 
by  case  in  the  way  that  you  describe? 

1 should  have  thought  yes,  because, 

whatever  the  num^ber  of  oases  of  agree- 
ment or  disagreement  with  the  inspector, 
it  is  .the  fact  of  it  being  done  at  all  which 
has  made  all  the  difference. 

137.  Sir  Geoffrey  King'.  Might  I just 
ask  one  thing?  Does  .the  Depa.rtment 
ever  decide  first  .of  all  that  there  shall  be 
a school  at  a certain  place,  separately 

from  the  acquisition  of  a site? When 

it  is  'E  .school  not  only  is  there  such  a 
stage,  but  there  is  a legal  and  formal 
stage,  there  is  an  opportunity  for  formal 
objection  to  a proposal  where  there 
should  be  a new  school.  That  is  only, 
of  course,  in  regard  to  a lim'ited  type 
of  case.  It  would  not  apply  if  a scho'Cil 
were  being  moved,  or  to  a playing  field, 
and  that  stems  from  a quite  different 
issue  of  educational  policy. 

138.  There  you  -would  get  your  policy 

much  m.ore  clearly  engaged  .than  on  the 
selection  -of  a particular  site? Cer- 

tainly. 

139.  Lord  Balfour  of  Burleigh'.  I 
should  be  interested  to  know  what  range 
of  fees  are  paid  to  these  inspeoto.rs. 
“ Inspector  ” seems  to  be  rather  a 

misnomer? “ Holders  of  enquiries  ” 

we  call  them.  We  pay  them  fifteen 
guineas  for  the  first  day,  and  seven  and 
a half  for  the  second  and  subsequent 
days. 

Chairman:  I think  we  should  like  to 
thank  you  very  m'uch  for  the  clear  way 
in  which  yo.u  have  given  your  evidence. 


(The  witnesses  withdrew.) 
(Adjourned  until  2.30  p.m.) 
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Examination  of  Witnesses 

Sir  Harold  Emmerson,  G.C.B.,  K.C.V.O.,  Permanent  Secretary 
Sir  Archibald  Harrison,  Solicitor 

on  behalf  of  the  Ministry  of  Labour  and  National  Service 
Called  and  Examined 

{Note : The  Memorandum  submitted  by  the  Ministry  of  Labour  and  National 
Service  in  reply  to  a Questionnaire  from  the  Committee  appears  in  Volume  I, 
Memoranda  Submitted  to  the  Committee  on  Administrative  Tribunals  and  Enquiries 
by  Government  Departments.) 


140.  Chairman:  As  far  as  I am  aware, 
Sir  Harold,  of  the  list  of  fifteen  items 
with  which  your  written  evidence  deals 
we  should  like  to  question  you  about 
only  a Iknited  seleotion,  and  I ^ink  that 
selection  wiill  fall  into  three  groups.  First 
there  are  the  Hardship  and  Reinstate- 
meot  Committees,  and  the  appeals  to  the 
Umpire  that  flow  from  them.  Secondly 
there  are  the  Conscientious  Objectors 
Local  and  Appeal  Tribunals.  Thirdly 
there  are  the  Compensation  Appeal 
Tribunals. 

The  issues  with  which  the  Hardship 
and  Reinstatement  Committees  deal 
arise  in  different  ways  because  of  the 
question  of  the  National  Service  Acts. 
In  the  work  of  <the  Ha:rdship  Commit- 
tees, the  hearings  are  in  private.  In 
the  case  of  the  Reinstatement  CO'inmit- 
tees,  the  hearings  are  in  public.  Are  you 
satisfied  that  there  are  good  reasons  for 

the  distinction? ^Yes,  I am  satisfied. 

I should  have  said  there  were  really  very 
good  reasons.  In  the  first  place  the 
Hardship  Committees  are  dealing  with 
personal  circumstances  and  con^ioiis. 
The  evidence  given  relates  to  a man’s 
private  life  .and  private  circumstances, 
and  there  is  really  no  public  interest  in 
the  treatment  of  the  particular  indivi- 
dual. May  I just  add  that  the  question 
before  the  Hardship  Committee  is  simply 
the  postponement  for  a period  of  an 
obligation  on  a man  of  a certain  age.  In 
the  case  'of  the  Reinstatement  Comimit- 
tees,  there  is  a statutory  obligation  on 
■the  employer,  which  for  some  reason  the 
employer  claims  that  he  cannot  dis- 
charge, or  should  not  discharge,  and 
there  is,  I think,  public  interest  in  that. 
At  any  rate  there  are  no  very  strong 
reasons  against  a public  hearing  in  that 
type  of  case  as  I think  there  are  in  bard- 
shiip  cases. 


141.  If  the  hardship  case  goes  to  the 

Umpire  the  proceedings  there  are  pub- 
lic?  No,  they  are  not  public  at  any 

stage  in  the  case  of  hardship. 

142.  I think  it  is  obviously  true  that 

the  issues  which  have  to  be  determined 
by  the  Hardship  Committeeis,  the  issues 
of  po'S.tponement  of  service,  do  involve 
the  private  circumstances  of  individuals 
and  their  families,  but  are  they  private 
in  any  important  sense  which  means  that 
privacy  should  be  maintained  and 
secured?  If  somebody  says  “May  I 
be  postponed  for  a while  because  my 
work  on  the  farm  which  my  father  runs 
is_  such  that  the  farm  cannot  go  on  run- 
ning for  the  next  six  months  if  I am 
taken  away  ”,  it  would  not  seem  to  me 
on  the  face  of  it  that  the  reasons  to  be 
advanced  for  or  against  the  application 
were  private  m any  confidential  or  em- 
barrassing sense? ^I  fiiink  it  would  be 

awifuliy  difficulit  to  say  in  advance  whether 
a case  was  private  in  that  personal  sense. 
I think  there  are  many  cases  where  it 
would  be  difficult  for  the  chairman  of  a 
committee  to  say,  on  looking  into  the 
papers,  whether  the  proceeding  should 
be  held  in  private  or  not.  Examples  are 
where  the  man  is  saying  something  about 
his  parents  being  in  bad  health  or  where 
the  issue  is  accoimmodation  and  the  man 
refers  to  his  negotiations  with  a landlord. 
I_  think  the  other  very  important  con- 
sideration is  that  the  man  himself  should 
feel  that  he  is  perfectly  free  in  a very 
infermal  atmosphere  to  be  quite  frank 
with  the  Oommittee  without  in  any  way 
giving  information  which  he  would  not 
like  his  neighbours  or  friends  to  hear 
about.  I think  it  contributes  very  much 
to  the  atmosphere  of  confidence  for  the 
individual  ito  know  that  the  proceedings 
are  private  and  not  public.  With  re- 
instatement the  issue  is  between  the  man 
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and  his  employer,  and  tie  same  con- 
siderations do  not  apply. 

143.  The  Department  is  satisfied  then 
with  this  difference  of  procedure  as  it 
operates,  and  considers  that  there  are 

sufficient  and  good  reasons  for  it? 

Yes,  that  is  so,  I am  not  aware  of  any 
criticisms  or  representations  against  that 
difference. 

144.  Do  you  find  that  your  Committees 
are,  whether  on  hardsWp  or  reinstate- 
ment, fairly  consistent  in  their  procedures 
and  decisions?  I ought  perhaps  to  say 
where  I am  intending  to  take  you  with 
the  question.  One  thing  which  struck  us 
on  reading  the  written  evidence  was  that 
the  number  of  decisions  which  on  appeal 
were  reversed  by  the  Umpire  was  a high 
percentage,  or  it  seemed  to  us  a high 
percentage  of  the  total.  I think  in  hard- 
ship cases  there  were  some  1,600  appeals 
and  practically  1,000  were  won,  and  in 
reinstatement  cases  something  like  the 
same  percentage  of  successful  appeals. 
We  should  like  to  know  what  you  think 
the  significance  of  those  figures  is,  and 
whether  they  reflect  on  the  degree  of 
consistency  which  the  several  Committees 
have  in  fact  succeeded  in  preserving?—; — 
I should  like  first  to  correct  what  I think 
is  a wrong  impression  from  the  figures. 
It  did  strike  me,  when  I saw  this  figure, 
that  it  might  carry  the  implication  that 
if  more  appeals  had  been  made  the  same 
proportion  would  have  been  won.  I 
ought  to  call  attention  to  the  fact  that 
the  1,610  is  out  of  a total  of  something 
like  23,000  cases  so  that  it  is  not  a very 
high  percentage  of  the  total  number  of 
cases.  I think  the  really  important  point 
is  that  the  966  so-called  successful 
appeals  include  appeals  by  or  on  behalf 
of  the  Minister  against  the  decision  of 
the  Hardship  Committee.  I had  these 
figures  further  analysed,  and  I under- 
stand that  in  only  about  300  of  these 
966  cases  was  the  result  in  favour  of  the 
applicants ; in  other  words  the  successful 
appeal  might  be  by  the  Ministry.  I 
would  suggest,  if  I might,  that  if  any 
deductions  are  to  be  made  from  the 
figures,  we  either  put  in  a more  detailed 
statement,  or  at  any  rate  the  Committee 
should  keep  in  mind  that  an  appeal  can 
be  successful  where  it  is  made  by  the 
Ministry  against  the  decision  of  the 
Hardship  Committee. 

145.  I do  not  see  at  the  moment  how 
that  substantially  affects  the  point, 
because,  it  remains  true  that  either  the 


individual  or  the  Ministry  were  successful 
in  their  appeal  in  approximately  1,000 
cases.  I should  have  thought  that  there 
was  some  prima  facie  evidence  that  the 
Committees  cannot  have  been  entirely 
consistent  in  their  decisions,  otherwise 
the  Ministry  itself  would  not  have  found 
it  necessary  so  often  to  appeal  against 
them.  I was  really  wondering  whether 
you  thought  that  the  existing  degree  of 
consistency  between  the  various  Hardship 
or  Reinstatment  committees  was  a matter 

which  engaged  your  Department? 

Yes.  I would  say  first  of  all  that  we 
should  not  be  unduly  disturbed  at  the 
number  of  cases  going  to  the  Umpire  on 
appeal.  The  essence  of  this  whole  pro- 
cedure in  the  Ministry’s  view  is  to  protect 
the  applicant  or  the  appellant,  and  the 
machinery  has  been  devised  to  give  that 
feeling  of  confidence.  If  the  Committee 
itself  is  not  unanimous  then  we  regard  it 
as  a good  thing  that  there  should  be  this 
fairly  free  access  to  this  independent 
person,  the  Umpire.  On  the  apparent 
lack  of  uniformity  between  Committees, 
I should  say  that  it  is,  of  course,  ex- 
tremely difficult  to  lay  down  any  body 
of  rules  or  even  case-law  to  deal  with 
the  enormous  variety  of  human  circum- 
stances that  these  Committees  are  dealing 
with.  There  are  certain  dicta  of  the 
Umpire  which  are  made  available  for 
guidance  to  the  Hardship  Committees  on 
such  things  as  financial  hardship,  and 
under  the  Regulations  there  are  certain 
rules  for  guidance.  By  and  large,  how- 
ever, the  Hardship  Committees  have  to 
reach  a decision  on  the  individual  case. 
With  the  best  will  in  the  world,  two 
different  Committees  might  reach  a 
different  view,  and,  within  limits,  of 
course,  no  great  harm  would  be  done. 
But  it  is  not  our  general  impression  that 
there  is  any  wide  difference  of  treatment, 
and  certainly  I do  not  think  that  the 
number  of  appeals  to  the  Umpire,  or  the 
decisions  reached  by  the  Umpire,  give 
any  ground  for  lack  of  confidence  in  the 
machinery. 

146.  You  do  not  allow,  do  you,  in 

Hardship  Committees  a barrister  to 
represent  an  individual? ^No. 

147.  But  you  do  in  Reinstatement 

Committees  if  he  wants  it? Yes,  it  is 

open  to  the  employer  or  the  man  to 
employ  counsel.  This  question  has  been 
considered  from  time  to  time  by 
Ministers  and  others  and  the  view  has 
firmly  been  held  in  the  case  of  Hardship 
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Committees  that  it  would  be  inappro- 
priate to  have  legal  representation — 
largely  because  the  matters  under 
examination  do  not  raise  legal  issues.  It 
is  one  of  these  cases,  I think,  where  it 
has  been  found  by  experience  that  the 
machine  works  perfectly  well  without. 
The  procedure  for  hardship  cases  was 
based  on  the  old  Courts  of  Referees 
under  the  Unemployment  Insurance 
legislation.  In  the  case  of  reinstatement 
it  is  a question  of  the  interpretation  of 
an  Act  which  places  obligations  on  the 
employer.  The  issue  is  directly  between 
the  employer  and  the  man  and,  in  a 
sense,  the  Ministry  of  Labour  is  merely 
providing  the  means  whereby  that  issue 
can  be  settled.  In  that  case  it  is  reason- 
able that  either  side,  if  they  wish,  should 
have  the  opportunity  of  legal  repre- 
sentation. 

148.  Do  the  Hardship  and  Reinstate- 
ment Committees  have  clerks? Yes, 

each  Committee  will  have  an  officer,  a 
member  of  the  staff  of  the  employment 
pchange  on  which  the  Committee  is,  as 
it  were,  based,  to  see  that  the  papers 
are  available,  to  call  in  the  witnesses  or 
the  appellant,  and  generally  to  assist  the 
Committee.  Of  course  the  clerk  takes  no 
part  at  all  in  these  proceedings.  He  is 
merely  there,  as  it  were,  to  fetch  and 
carry,  and  see  that  the  arrangements  are 
satisfactory. 

149.  Is  he  present  when  the  Committee 

makes  up  its  mind? Yes,  I should  say 

invariably,  but  he  is  sitting  apart  from 
the  Committee  and  takes  no  part  in  the 
deliberations,  although  the  Committee 
may  quite  well,  in  discussing  the  case, 
ask  him  for  information  about  a provi- 
sion of  the  Act,  or  the  regulations,  or 
the  procedure  followed,  and  so  on.  He 
is  there  to  help  the  Committee,  but  takes 
no  part  in  the  discussion. 

150.  Mr.  Russell:  I should  like  to  ask 
you  a question — I can  assure  you  I am 
not  grinding  any  personal  axe — about 
the  representation  before  the  Committees 
by  solicitors  or  counsel.  You  were  sug- 
gesting that  it  was  because  no  really 
legal  points  arose.  But  do  you  then  sug- 
gest that  advocates  are  unable  to  exercise 
their  ability  when  other  than  legal  points 

arise? ^No,  I would  not  suggest  that. 

I think  the  main  reason  and  explanation 
is  that  it  started  that  way.  These  arrange- 
ments were  introduced  in  time  of  war, 
and  were  based  on  the  experience  of  the 


unemployment  insurance  procedures  of 
the  Courts  of  Referees  where  there  was 
no  legal  representation.  They  work 
without  legal  representation,  as  far  as 
one  can  judge,  quite  well,  and  when 
the  question  has  been  raised  I think  the 
first  reaction  has  been : “ why  make  a 
change  when  the  thing  seems  to  be  going 
along  perfectly  well  I mentioned  too, 
the  informality  of  the  procedure,  and, 
of  course,  the  aim  is  to  make  this  an 
inexpensive  and  quick  method  of  getting 
the  matter  decided.  I think  that  with 
this  method  we  do  get  a system  which 
is  inexpensive  both  to  those  concerned 
and  to  the  taxpayer,  and  we  get  a speedy 
decision.  On  hardship  cases  and  on 
reinstatement,  of  course,  legal  representa- 
tion is  permitted  before  the  Umpire. 

151.  Before  the  Committee  a man  who 
thinks  he  has  got  a good  hardship  case, 
is  entitled  to  insist  that  the  Committee 
hear  a trade  union  man  arguing  in  his 

favour,  that  is  right,  is  it  not? He  is 

entitled  to  bring  a friend. 

152.  I think  specifically  a trade 
unionist,  a representative  of  his  trade 
union.  I think  I have  the  rule  before 
me — “ A representative  of  a trade  union 
to  which  he  belongs,  or  any  person  who 
satisfies  the  Committee  that  he  is  a rela- 
tive or  personal  friend”,  and  then  it 
goes  on  “ not  counsel  or  solicitor  ”.  If 
a man  who  thinks  he  has  a hardship 
happens  to  have  a personal  friend  who 
is  a barrister  then  he  is  allowed  to  be 
represented  by  a barrister — ’it  seems 

rather  hard. ^No,  that  is  acting  as  a 

friend. 

153.  Do  you  see  any  reason  why  if  a 
particular  individual  who  thinks  he  is 
suffering  from  hardship  wants  to  be 
represented  by  the  person  who  he  thinks 
will  put  his  case  in  the  most  favourable 

light  he  should  not  be  allowed  to? 

I see  no  reason  why  he  should  not  bring 
anyone  he  likes  who  is  acceptable  to 
the  Committee,  to  help  him.  In  some 
of  these  cases  I have  seen  when  visiting 
the  Committees,  it  is  very  difficult  for 
the  young  man  to  express  himself  and 
to  put  forward  his  case.  Usually  the 
chairman  of  the  Committee  himself,  or 
the  members,  ask  questions,  and  try  to 
get  all  the  facts,  and  very  often  they  go 
out  of  their  way  to  help  the  applicant. 
I think  it  would  be  a great  mistake,  if 
I may  say  so,  to  alter  the  present  rule 
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to  give  the  appellant  the  right  to  be 
legally  represented.  I really  do  not  see 
the  case  for  making  the  change. 

154.  Why  do  you  think  it  would  be 
a very  great  mistake?  Is  it  because  you 
think  it  would  gum  up  the  works,  if 

I may  use  that  phrase? The  main 

feeling  I have  is  that  it  would  rather 
affect  the  atmosphere  of  the  Committee 
if  they  felt  that  the  man  was  coming 
before  them  legally  represented. 

155.  It  would  tend  to  prejudice  his 

case,  would  it? 1 think  it  is  only 

natural  that  the  chairman  and  the  mem- 
bers of  the  Committee  would  be  perhaps 
less  forthcoming  themselves  to  try  to 
get  the  real  facts  from  the  man,  and 
it  would,  I think,  have  an  effect  on  the 
relationship  between  the  Committee  and 
the  appellant. 

156.  The  only  other  thing  I wanted  to 
ask  was  in  relation  to  the  private  hear- 
ing by  Hardship  Committees.  I follow 
entirely  what  you  mean  about  somebody 
perhaps  being  a little  embarrassed  in 
stating  his  real  reasons  if  the  hearing 
were  in  public  in  certain  cases.  Do  you 
think,  looking  at  it  another  way,  there 
might  be  a tendency  to  keep  the  state- 
ments more  true  if  they  were  made  in 
public,  so  that  the  neighbours  could  hear 

the  grounds  put  forward? ^That  might 

be  so  if  there  were  outrageous  mis- 
representations, but  I do  not  think  the 
danger  of  misrepresentation  is  a real  one, 
and  I should  find  it  very  difficult  to 
justify  opening  the  hearings  to  the  public 
for  that  sort  of  reason. 

157.  Lord  Justice  Parker:  You  say  in 
your  note  about  the  Umpire  and  Deputy 
Umpire  that  the  Act  does  not  prescribe 
the  qualifications  of  the  assessors  with 
whom  the  Umpire  sits.  Is  there  any 
qualification  for  the  Umpire  himself? 

1 do  not  know  any  provision  of  the 

Act  which  lays  dovra  qualifications. 

158.  Is  there  anything  which  lays 

down  the  qualifications. ^No,  there  is 

no  other  provision.  Under  the  old  Un- 
employment Insurance  Act  there  was  an 
umpire  when  the  National  Service  Act, 
or  the  Act  which  preceded  it,  was 
drafted.  It  was  well  understood  what 
sort  o-f  person  the  umpire  would  be,  but 
there  is  no  provision  in  the  Act  itself. 

159.  Who  in  fact  qualifies  today  for 
that  position?  Is  it  always  a lawyer, 


either  a barrister  or  a solicitor,  who  is 

chosen? Yes,  it  is  always  a lawyer 

and  almost  invariably  a barrister.  He 
is  chosen  in  consultation  with  the  Lord 
Chancellor. 

160.  What  is  'his  remuneration? 

Up  to  January,  1955,  the  Umpire  was 
paid  a salary  of  £3,250  a year.  Since 
then  he  has  been  remunerated  by  fee, 
subject  to  a maximum  of  £3,250  a year. 
The  fee  is  twelve  guineas  for  each  day  on 
which  he  sits  or  is  engaged  on  his  duties 
as  Umpire. 

161.  Am  I right  in  thinking  that  there 

is  no  appeal,  by  way  of  case  stated  or 
otherwise,  from  the  decision  of  the 
Umpire? ^That  is  so. 

162.  In  fact  the  Act  itself  says  that 

the  decision  shall  be  final? ^It  is  final, 

that  is  so. 

163.  I am  a little  puzzled  about  the 
reason  for  that,  since  there  are  consider- 
able legal  qu^tions  involved  before 
these  Reinstatement  Committees  and  on 
appeal.  There  are  no  less  than  sixteen 
Sections  of  the  Act  dealing  with  rein- 
statement, and  there  are  clearly  very 
complicated  legal  questions.  You  your- 
self have  said  they  would  justify  an 
applicant  appearing  by  counsel,  and  yet 
there  is  no  provision  for  any  form  of 
appeal  by  law.  Do  you  know  why  that 

was  so? ^I  am  afraid  I could  not  say 

now  what  consideration  was  given  to 
that  question.  I should  expect  to  find 
that  the  general  approach  was  that  this 
was  a matter  as  between  the  employer 
and  the  worker,  and  that  the  Umpire 
was  deciding  a matter  that  was  to  some 
extent  in  the  nature  of  an  arbitration  or 
interpretation  of  the  law  in  relation  to 
industrial  conditions. 

164.  But  the  ordinary  arbitrator  has 
to  state  a case,  if  so  required,  for  the 
decision  of  the  courts,  and  here  that  sort 
of  provision  is  completely  nullified  by 
saying  that  his  decision  shall  be  final? 

Sir  Archibald  Harrison : First  of  all 

the  Umpire  is  appointed  by  Her  Majesty, 
and  it  is  quite  clear  that  the  statute  deter- 
mined that  the  umpire’s  decision  should 
be  final.  Section  13,  to  which  you  re- 
ferred, said  that  the  Umpire’s  decision 
should  be  final. 

165.  It  was  obviously  the  policy  of 
Parliament,  and  certainly  carried  out  by 
the  Act,  that  the  Umpire’s  decision 
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should  never  be  questioned.  My 
question  was  to  elucidate  why  that  was 

thought  to  be  necessary? 1 do  not 

think  we  can  answer  that. 

166.  Can  I put  it  in  a rather  different 

way?  Do  you  see  anything  that  would 
make  for  difficulties,  if  I may  put  it  that 
way,  if  there  could  be  an  appeal  by  way 
of  case  stated  from  the  decision  of  an 
Umpire? Of  course  the  Umpire  him- 

self is  an  appeal  tribunal.  He  is  hearing 
an  appeal  from  the  decision  of  an 
inferior  tribunal,  and  it  seems  that  the 
legislature  thought  that  that  was  enough. 

167.  If  it  was  said  twice  it  could  not 

be  wrong? Yes, 

168.  You  were  saying  that  the  Umpire 
would  have  his  clerk,  and  he  himself  is 
a lawyer,  so  that  there  would  be  no 
difficulty  in  stating  a case  for  the 

decision  of  the  court? ^No,  there 

would  be  no  legal  difficulty. 

169.  Mr.  Pritchard:  I see  from  your 
memorandum  on  Military  Service  Hard- 
ship Committees,  that  there  is  a dis- 
tinction, when  you  come  to  an  appeal, 
depending  on  whether  the  decision  was 
unanimous  or  not.  How  often  are  the 

decisions  unanimous? Sir  Harold 

Emmerson : 1 could  not  offhand  give  any 
statistical  data.  My  general  impression 
is  that  the  number  of  cases  where  the 
Committee  is  not  unanimous  is  very 
small. 

170.  And  when  the  decision  has  been 
given  there  may  be  an  appeal  by  the 

Minister  or  by  the  applicant? There 

may  be  an  appeal  either  by  the  applicant 
or  by  the  Minister  after  the  decision  has 
been  given,  subject  to  the  fact  that  the 
applicant  may  only  appeal  vvith  the 
leave  of  the  Committee  if  the  decision 
was  unanimous. 

171.  The  Minister  can  appeal  whether 
or  not  the  Committee’s  decision  was 
unanimous.  I am  rather  concerned 

about  the  rights  of  the  applicant? 

Yes. 

172.  The  hearing  has  been  in  private, 

he  has  had  no  legal  representative,  arid 
if  the  Committee  are  unanimous  he  re- 
ceives form  N.S.71  which  tells  him  that 
his  application  has  been  refused  but  with- 
out giving,  any  reasons? ^Yes. 

173.  Is  he  told  that  he  has  a right  of 

appeal? ^Yes,  In  the  various  leaflets 

issued  in  connection  with  liability  for 


service  there  is  an  explanation  of  his 
right  of  appeal. 

174.  Would  that  be  sent  to  him  in  a 

letter? He  gets  that  with  his  papers. 

175.  His  original  papers? Yes. 

176.  What  is  the  procedure,  if  there  is 

a unanimous  decision  of  the  Committee, 
for  obtaining  the  leave  of  the  Com- 
mittee to  appeal? The  man  has  to 

apply.  Then  it  is  for  the  Committee 
to  decide  whether  or  not  to  give  leave 
to  appeal. 

177.  Does  he  have  to  give  his 

grounds? ^Not  on  a form.  Of  course, 

there  would  be  an  oral  hearing. 

178.  May  he  be  legally  represented 

then? No.  It  is  really  in  a yense  an 

extension  of  the  original  hearing. 

179.  But  he  still  will  not  know  the 

reasons  for  their  decision? ^If  they 

are  unanimous  he  is  merely  told  the 
decision  they  have  reached. 

180.  Does  it  not  look  as  though  the 
scales  are  rather  weighted  in  favour  of 
the  Minister  and  against  the  applicant? 
I do  not  say  they  should  not  be,  but 

does  it  not  look  as  if  they  are? 1 do 

not  think  so.  One  must  bear  in  mind 
that  in  the  first  place  the  Minister  may 
grant,  and  a postponement  of  National 
Service  is  granted,  in  quite  a large 
number  of  cases.  It  is  only  if  the 
Minister  is  doubtful  about  postponement 
or  is  not  able  to  grant  postponement  that 
the  matter  goes  to  this  Committee  as  an 
independent  body.  This  is  not  a case  of 
an  official  saying : “ No,  I refuse  to 
grant  you  postponement ; you  may 
appeal  if  you  like  The  man  is  going 
from  the  outset  before  this  independent 
Committee  because  an  official  of  the 
Ministry  is  not  prepared  on  the  facts  to 
grant  postponement  out  of  hand. 

As  regards  not  stating  the  reasons  for 
the  decision  on  the  form  when  the  Com- 
mittee is  unanimous,  there  is,  first  of  all, 
the  question  of  speed.  The  Committee 
tries  to  deal  with  cases  expeditiously  and 
it  would  take  a good  deal  more  time  to 
have  to  write  out  reasons.  In  most  cases 
it  would  be  very  difficult  to  say  any- 
thing beyond  that  the  Committee,  having 
heard  the  reasons  given,  did  not  regard 
them  as  adequate  to  justify  postpone- 
ment. It  is  not  sufficient  merely  to  show 
hardship.  It  has  to  be  something  over 
and  above  the  normal  hardship  which 
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arises  when  a man  is  called  up.  I do  not 
think,  it  would  be  right  to  suggest  that 
the  system  or  procedure  is  weighted  to 
the  advantage  of  one  party  or  the  other. 
If  anything,  I should  say  the  machinery 
has  been  designed  to  provide  a safeguard 
for  the  individual. 

181.  There  were  1,600  odd  appeals 
during  the  five  year  period  ending  31st 
December,  1954.  Have  you  any  record 
o-f  the  number  of  cases  where  leave  to 
appeal  was  applied  for  and  was  refused? 

^If  I might  I will  enquire  and  let  the 

Committee  have  the  figures. 

182.  Lord  Balfour  of  Burleigh:  T see 

the  number  of  Military  Service  Hardship 
Committees  'and  Reinstatement  Commit- 
tees is  the  same:  65? ^They  are  the 

same  areas. 

183.  It  is  a geographical  matter? 

Yes.  Each  tribunal  is  related  to  the  area 
which  is  the  subject,  as  it  were,  of  the 
call-up,  and  for  that  area  there  is  a 
HardsMp  Committee  and  a Reinstate- 
ment (Committee.  There  is  a certain 
amount  of  overlapping  in  membership 
of  the  Commitite-es.  Some  chairmen  of 
Har^hip  Committees  are  also  chair- 
men of  Reinstatement  Committees, 
although,  of  comse,  they  function  separ- 
ately. 

184.  The  number  of  appeals  heard  by 
the  Umpire  in  reinstatement  cases  was 
155  in  the  five  years  1950-1955  of  which 
85  were  successful.  Can  you  give  us  any 
idea  which  way  they  were  divided  in 
favour  either  of  the  employer  or  the 

applicant? ^Yes,  we  can  do  that.  I 

have  no  analysis  with  me  but  I shall  let 
you  have  one. 

185.  If  the  decision  of  the  Committee 
is  unanimous,  leave  must  be  o<btained  to 
appeal.  Is  it  your  impression  that  this 

procedure  is  working  satisfactorily? 

We  are  not  aware  of  any  dissatisfaction. 
We  have  had  no  representations.  I 
would  point  out  that  there  is  this  further 
right  of  appeal  to  the  Umpire  by  an 
organisation,  either  of  employers  or  em- 
ployed persons,  to  which  the  employer 
or  the  applicant  belongs.  Of  course,  the 
Miukter  does  not  enter  into  this  ; it  is  a 
matter  between  the  employer  and  the 
employed  person. 

186.  Mr.  Bowen:  There  are  65 

tribunals.  Are  the  number  of  appeals 
and  the  number  of  successful  appeals 
fairly  equally  distributed  amongst  the 


65? ^As  far  as  I know,  they  are.  I 

do  not  think  there  is  any  marked  varia- 
tion between  different  parts  of  the  coun- 
try in  this.  Certainly,  we  have  not 
noticed  any. 

187.  I notice  that  if  the  Hardship 
Commititees  are  unanimous  they  give  no 
reasons,  but  if  they  are  not  unanimous 
the  majority  have  to  give  a reason  and 
the  minority  also  have  to  provide  their 

reason  for  dissenting? ^Yes.  That  is 

provided  for  on  a form  which  is  handed 
to  the  man,  so  that  he  knows  that  the 
decision  was  not  unanimous  and  that, 
therefore,  he  has  the  opportunity  of 
appealing  without  obtaining  special 
leave. 

188.  It  is  not  only  a question  of  know- 

ing they  aie  not  unanimous.  He  is  also 
provided  with  the  reasons? ^Yes. 

189.  Why  is  he  not  provided  with 
•reasons  if  the  decision  is  unanimO'US? 

Well,  I think  it  is  a question  of 

making  the  procedure  as  simple  as  pos- 
sible. Wheff-e  they  are  not  unanimous 
the  man  has  this  right  to  appeal  if  he 
wishes,  and  not  lOnly  is  he  told  that  the 
decision  is  not  unanimous  but  he  is  given 
as  briefly  as  possible  the  poiotts  on  which 
there  is  this  difference  of  O'piodon. 

In  the  other  case,  where  the  decision 
is  unani'mous,  it  would  add  enormously 
•to  the  time  and  labour  if  he  had  to  be 
given  in  every  case  stated  reasons.  I can- 
not honestly  Chink  of  any  objection  to 
giving  him  the  reasons.  It  is,  I think, 
purely  a practical  question.  The  man 
has  had  a pretty  good  hearing  with  the 
Committee  and  in  most  cases  he  accepts 
the  decision. 

190.  I gather  the  main  reason  why  the 
Hardship  Committee’s  hearings  are  in 
private  is  respect  for  the  privacy  of  the 

individual,  the  applicant? Yes,  that 

is,  I should  say,  the  main  reason.  They 
also  follow  the  practice  of  the  Referees 
under  the  Unemployment  Insurance 
legislaitiion,  on  which  this  system  of 
•tribunals  was  based. 

191.  Is  there  any  reason  why  they 
should  not  be  in  public  unless  the 
applicant  asks  for  them  to  be  in  private? 

May  I put  my  answer  this  way?  If 

there  was  any  clear  indication  that 
appellanits  wished  their  cases  to  be  heard 
in  public,  or  if  we  had  any  representa- 
tions on  this,  then  it  is  obviously  some- 
thing we  should  have  to  consider.  But 
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there  is  no  evidence  of  demand  that  they 
should  be  in  public.  I think  there  is  a 
very  big  difference  between  a man 
oomiing  along  _ knowing  that  he  is  going 
to  heard  in  private  and — bearing  in  'mind 
that  these  are  young  men  of  eighteen — 
a man  coming  along  and  having  to  take 
the  initiative  of  asking  that  he  should 
be  heard  in  private.  In  my  oipinion  the 
whole  relationship  between  the  Commit- 
tee and  the  man  would  be  adversely 
affected.  I do  not  think  the  point  could 
be  met  by  saying  that  the  man  could 
ask  that  he  should  be  heard  in  private. 

192.  Am  I right  in  thinking  that  before 

the  Hardship  Committee  legal  represen- 
tation is  not  allowed  but  when  there  is 
an  appeal  to  the  Umpire  legal  represen- 
tation is  permitted? ^That  is  so. 

193.  Although,  in  fact,  the  Umpire 

would  be  dealing  in  many  cases  wiith 
precisely  the  same  issues  as  were  before 
the  Hardship  Committee? ^Yes. 

194.  Is  there  any  reason  for  that? 

I think  I have  dealt  with  the  reason  why 
legal  representation  has  not  been  per- 
mitted at  the  first  stage  in  a hardship 
case.  The  Umpire,  of  course,  is  largely 
concerned  with  the  interpratatiion  of  the 
Act  and  the  Regulations,  and  he  does, 
I thiink  it  is  true  to  say,  seek  to  give 
some  kind  of  direction  on  broad  issues. 
Whereas,  the  Hardship  Committee  is 
taking  a panticular  case,  the  Umpire, 
while  dealing  with  the  particular  case, 
also  looks  at  broad  principles  where 
principles  enter  in.  I tonk  it  is  recog- 
nised that  if  the  man  wishes  to  be  legally 
represented  at  this  stage  there  is  not 
the  same  objection.  Again  this  follows 
the  practice  of  many  years  of  Unem- 
ployment Insurance  legisslation,  which 
had  -become  very  much  a part  of  indus- 
trial life  and  was  well  understood.  It 
was  not  somothiing,  I think  I am  right 
in  saying,  that  was  thought  out  from  first 
principles. 

195.  I understand  that  when  witnesses 

appear  before  the  Hardship  Committees, 
the  Rednsitatement  Committees  and  the 
Umpire  in  no  instance  are  they  put  on 
oath? ^That  is  so. 

196.  Has  it  ever  been  considered 
whether  it  might  be  desirable  for 
evidence  in  any  of  these  enquiries  to  be 

taken  on  oath? 1 think  the  answer 

is  positively  no.  Representations  have 
been  made  against  taking  evidence  on 


oath  before  the  Conscientious  Objectors 
Tribunals  where  there  is  power  to  take 
evidence  on  oath.  I am  not  aware  of 
any  suggestion  that  that  formality— call 
it  that — should  be  introduced  in  these 
cases. 

197.  Mr.  Burman:  I believe  you  have 

told  us  that  Umpires  are  mainly  barris- 
ters and  _ that  they  are  appointed  after 
consultation  with  the  Lord  Chancellor, 
yet  in  your  notes  you  say : “ In  practice, 
the  persons  appointed  are  recommended 
by  the  British  Employers’  Confederation 
or  the  Trades  Union  Congress  Per- 
haps you  would  explain  this? ^Thal 

refers  to  the  assessors.  I am  sorry,  the 
note  is  not  clear.  It  does  read  as  though 
it  applies  to  all  of  them. 

198.  Lord  Linlithgow.  Can  you  give 
me  any  idea  how  much  time  elapses 
from  an  original  application  in  a hard- 
ship case  to  the  final  decision,  assuming 

that  it  goes  to  an  appeal? ^I  cannot 

give  an  exact  time-table.  The  circum- 
stances differ  but  I should  say  that 
within  a week  of  a man  applying  for 
postponement  on  hardship  grounds  the 
local  office  of  the  Ministry  of  Labour 
would  be  able  to  tell  him  whether  the 
Ministry,  without  going  to  a Hardship 
Committee,  were  prepared  to  grant  post- 
ponement. If  they  were  not  so  prepared 
and  the  case  had  to  go  to  the  Committee 
then  the  time  would  vary  according  to 
the  time-table  of  the  committee,  e.g., 
how  often  they  met,  but  I should  say 
that  within  two  weeks  he  would  be 
called  to  a meeting  of  the  Hardship 
Committee.  The  applicant  is,  of  course, 
told  by  the  Committee  whether  or  not 
they  have  granted  his  application,  before 
he  leaves  the  building. 

199.  He  is  told  at  the  end  of  the  meet- 
ing?  ^Yes.  In  the  Committees  I have 

attended  the  man  is  asked  to  leave  the 
room  while  the  Committee  discusses  his 
case,  and  he  is  then  told  the  decision 
within  a matter  of  minutes.  Under 
Part  VI  of  the  Regulations  an  appeal  to 
the  umpire  must  be  made  within  twenty- 
one  days  of  the  determination  of  the 
Committee.  He  first  of  all  has  to  gel 
leave  to  appeal,  and  that,  of  course, 
would  take  a little  time,  and  then,  assum- 
ing the  Committee  grant  leave,  he  has 
this  period  of  twenty-one  days  within 
which  to  appeal  to  the  Umpire.  Once 
that  application  is  made  to  the  Umpire 
there  is  no  reason — subject,  of  course, 
to  pressure  of  business  and  the  question 
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of  the  oral  hearing,  and  so  on — ^why  the 
Umpire  should  not  decide  the  case  within 
a reasonable  period. 

200.  Is  he  told  of  the  Umpire’s  deci- 
sion at  the  meeting  or  does  he  have  to 

wait  for  it? ^The  decision,  which  is  in 

writing  and  is  a reasoned  statement, 
would  be  sent  to  him  afterwards. 

201.  That  might  take  another  week  or 

two? Yes,  it  might.  Of  course,  in 

the  meantime  he  is  not  called  up. 

202.  It  is  a fairly  lengthy  process  right 

through? If  the  man  goes  through  all 

the  stages,  it  is. 

203.  Do  you  think  the  process  could 
be  quickened  up  at  all  both  from  the 
point  of  view  of  the  taxpayer  and  the 

applicant  himself? It  is  very  much 

a matter,  I think,  of  organising  this  on 
the'  basis  of  a fairly  steady  level  of 
applications  rather  than  on  the  basis  of 
peak  periods.  I doubt  very  much  if 
there  is  room  for  speeding  it  up  on  the 
average. 

204.  When  the  Committee  have  ^ven 
their  decision  do  they  tell  the  applicant 
when  the  decision  is  not  unanimous  that 
he  has  got  the  right  of  appeal?  Is  that 
part  of  the  procedure,  or  do  they  rely 
on  the  fact  that  he  should  have  read  the 

Regulations? If  the  decision  is  not 

unanimous  a form  is  filled  up  in  every 
case  and  is  sent  to  the  applicant  giving 
the  determination  of  the  Committee  and 
the  reasons  of  the  minority.  He  is  given 
that  without  asking  for  it,  so  that  he  can 
decide  whether  to  exercise  his  right  to 
appeal. 

205.  Chairman : I think  we  had  better 
go  on  to  the  Conscientious  Objectors 
Local  and  Appeal  Tribunals.  I should 
like  to  ask  two  general  questions,  '^y 
is  it  considered  more  suitable  that  cases 
of  conscientious  objection  should  be 
heard  by  a tribunal  rather  than  by  a 

court  of  law? 1 think  the  answer 

really  is  the  nature  of  the  question  before 
the  tribunal.  You  are  dealing  here  with 
an  issue  of  moral  conviction.  I would 
not  suggest  that  a magistrates’  court  was 
not  competent  to  reach  a conclusion  on 
it.  But  it  is  an  extremely  difficult  issue 
on  which  one  would  need  to  get  a right 
jud^ent  in  the  interests  both  of  the 
individual  who  claims  to  have  this  moral 
conviction  and  is  asking  to  be  exempted 
from  the  liability  imposed  upon  him  by 
statute,  and  of  the  general  public.  I 
think  experience  shows  that  a body 


which  develops  over  a period  a certain 
amount  of  specialised  expertise  is  prob- 
ably better  able  to  get  a right  judgment. 

206.  You  are  saying  that  the  investi- 

gation of  a state  of  moral  conviction, 
as  in  conscientious  objection,  is  not  in 
itself  unsuitable  for  a court  of  law?  It 
could  be  done  by  a court  of  law  but  it 
is  probably  better  done  by  a tribunal  of 
■this  kind  because  by  dealing  with  it  often 
they  become  better  at  it,  they  become 
experts,  and  it  is  something  in  which 
expert  judgment  counts  for  something? 
Is  that  fair? ^That  is  a very  well  ex- 

pressed summary  of  what  I was  trying 
to  say.  There  is  also  the  point  about 
informality.  Such  criticism  as  has  been 
made  has  been  directed  to  those  few 
special  cases  where  the  tribunal  or  the 
chairman  had  introduced  a rather  more 
formal  atmosphere.  I am  thinking  of 
one  tribunal  which  meets  in  a county 
court,  and  another  which  meets  in  the 
town  hall.  The  criticism  we  have  had 
has  been  that  that  kind  of  environment 
is  unsuitable,  discouraging  and  rather 
overpowering  for  the  individuals  coming 
before  the  tribunal. 

207.  I think  you  might  have  put  the 
case  rather  more  strongly!  Now,  I 
want  to  ask  one  other  question  and,  if 
I may,  I will  put  it  in  a slightly  loaded 
form.  The  exploration  of  the  individual 
conscience  is  something  normally  re- 
garded as  very  private  to  the  individual. 
‘Why  should  it  be  done  in  public,  while 
matters  of  hardship,  which  may  affect 
the  individual’s  material  but  not  spiritual 

circumstances,  are  heard  in  private? ; 

I agree  that  it  does  look  odd  in  some 
ways.  I tried  to  explain  earlier  why 
hardship  cases  are  taken  in  private.  I 
think  the  answer  on  the  conscientious 
objector  case  is  that  Parliament  felt  that 
this  was  a matter  of  public  concern 
where  justice  should  be  done  and  seen  to 
be  done.  Also  the  individual  who  is 
sincere  in  his  convictions — and  most  of 
these  applicants  are  sincere — does  not 
object  to  making  his  convictions  known 
-in  public.  He  does  not  feel  ashamed  of 
‘his  convictions.  There  is  not  the  same 
reason  for  privacy  as  in  the  case  of  a 
man  pleading  hardship  because  of  diffi- 
cult domestic  circumstances  which  he 
does  not  want  his  neighbours  to  know 
about. 

208.  Lord  Linlithgow.  You  say  in 
your  memorandum:  “The  nominations 
of  workers’  representatives  are  obtained 
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after  consultation  with  the  Trades  Union 
Congress.  Other  members  of  the  tri- 
'bunals  are  nominated  by  Regional  Con- 
trollers . . Can  you  tell  me  who  the 

Regional  Controllers  are? Officers  of 

the  Ministry  who  are  in  charge  of  a 
region. 

209.  Mr.  Bowen\  Is  it  right  that  at 
present  some  of  these  tribunals  desire  to 
hear  evidence  on  oath  and  some  do  not? 
^Yes. 

210.  Does  it  vary  with  the  tribunal  or 

does  it  vary  with  the  case? 1 think  it 

varies  with  the  tribunal.  They  are 
treated  as  independent  bodies  and  left  to 
settle  their  own  procedure.  I should  say 
the  majority  of  the  tribunals  do  not 
choose  to  take  evidence  on  oath. 

211.  Has  it  ever  been  thought  unsatis- 
factory that  one  applicant’s  case  should 
be  dealt  with  by  evidence  on  oath  and 

another  with  evidence  not  on  oath? 

■It  is  a choice  between  systems.  Where 
the  tribunal  is  treated  as  an  independent 
body  with  a good  deal  of  discretion 
■given  to  the  chairman  as  in  this  case, 
variations  are  bound  to  occur.  To  get 
complete  uniformity  in  practice  or  pro- 
cedure would  mean  a body  of  rules 
issued  by  the  Minister.  This  has  been 
thought  inappropriate. 

212.  Lord  Balfour  of  Burleigh’.  I see 
that  in  the  last  five  years  there  were  no 
appeals  by  the  Minister.  Was  that  a 

policy  decision? ^There  was  no  policy 

decision  not  to  appeal.  These  cases  de- 
pend so  much  on  the  judgment  of  those 
conducting  the  enquiry  that  the  question 
of  an  appeal  by  the  Minister  hardly 
arises. 

213.  Chairman’.  If  you  have  these 
variations  of  procedure  in  your  different 
tribunals  and  you  do  not  wish  to  en- 
force regularity  by  prescription  from  the 
Ministry,  is  there  anything  to  be  said  for 
allowing  an  appeal,  for  example,  to  the 
High  Court  on  a point  of  law?  That,  it 
seems  to  me,  might  provide  you  with  a 
degree  of  external  discipline  which  would 
give  some  regularity  in  the  behaviour  of 
the  different  tribunals.  Is  the  reason  why 
that  has  not  been  incorporated  in  the 
■legislation  an  earlier  decision  that  these 
were  not  fit  subjects  for  a court  of  law, 

or  what? 1 do  not  think  it  has 

turned  on  that  so  much  as  on  the  fact 
that  the  decision  reached  is  so  much 
based  on  the  judgment  of  the  tribunal 


seeing  the  individual  and  reaching  a view 
about  his  sincerity  or  degree  of  moral 
conviction. 

I should  say  that  very  few  questions 
of  law  arise  at  all.  There  is  no  definition 
of  conscientious  objection,  and  I find  it 
very  difficult  on  the  spur  of  the  moment 
to  think  of  any  question  that  might  be 
appropriate  for  appeal  other  than  this 
one  of  the  individual ; whether  he  is  a 
conscientious  objector  and  the  conditions 
which  should  apply  in  his  case. 

214.  I do  not  know  about  the  law 
either,  but  I would  have  supposed  that 
•if  a tribunal  gave  a decision  and  gave 
their  reasons  for  it,  it  would  be  open  to 
a court  of  law  to  consider  whether  the 
facts  that  they  found  did  reasonably  lead 
to  the  conclusions  which  they  reached, 
and  if  the  court  of  law  considered  that 
the  conclusions  did  not  reasonably 
follow  from  the  facts  as  stated  it  could 
do  something  about  it.  Would  that  be 
so,  Lord  Justice  Parker? 

Lord  Justice  Parker : I think  so. 

215.  Chairman:  I think  a point  of 
law  could  include  whether  or  not  a 
decision  was  reasonable  or  could  reason- 
ably have  been  reached  from  the 
evidence  before  the  tribunal.  If  the  pro- 
cedure does  vary  a good  deal  this  would 
be  a means  at  one  remove  of 

regularising  it? ^Yes,  but  I should  not 

■like  you  or  the  Committee  to  think  that 
the  procedure  does  vary  a good  deal. 
There  are  one  or  two  exceptions  to  the 
general  practice  about  evidence  on  oath, 
but  there  is  not  a great  deal  of  variation. 
The  Appellate  Tribunals  work  on 
the  basis  of  three  divisions.  There 
are  two  divisions  in  England,  one 
in  Southern  England  and  one  in 
northern  England,  and  they  enjoy  the 
advantage  of  having  the  same  chairman. 
The  third  division  is  in  Scotland.  There 
is  not  very  much,  if  any,  room  for 
variation.  I do  not  think  there  has  been 
any  suggestion  that  there  are  inequalities 
of  treatment. 

Chairman : The  last  thing  we  want  to 
ask  you  about  is  the  Compensation 
Appeal  Tribunals. 

216.  Mr.  Pritchard’.  This  is  on  Item 
No.  12  in  your  memorandum.  Am  I 
right  in  saying  that  these  relate  to  cases 
where  an  officer  or  a servant  claims  com- 
pensation by  reason  of  loss  of  employ- 
ment, or  loss  or  diminution  of 
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emoluments,  as  a result  of  some  statutory 
provision?  He  may  claim  and  there 
may  be  dispute  whether  he  should  get 
anything  at  all,  or  as  to  the  amount  of 

compensation  that  he  gets? ^That  is 

correct.  It  may  immediately  affect  his 
position,  his  employment,  his  pension 
rights  and  so  on.  It  is  a statutory  change 
■which  disturbs  his  employment  position. 

217.  In  paragraph  23,  answer  (ii)  in 
this  memorandum  there  are  various 
Public  Acts  and  various  Local  Acts,  and 
•in  answer  (iv)  we  are  given  the  statistics. 
There  are  none  down  there  for  the  local 
Acts.  I take  it  there  have  been  no 

appeals  under  the  Local  Acts? Sir 

Archibald  Harrison : That  is  so. 

218.  The  majority  of  these  are  under 

the  Transport  Act,  1947? Yes. 

219.  Can  you  give  an  idea  of  what 
they  are?  I see  they  were  still  going 
on  in  1954 — 37  of  them? 

220.  Sir  Geoffrey  King:  Would  they 
not  be  nationalisation  of  transport  cases? 

Sir  Harold  Emmerson:  I am  not 

sure  but  certainly  the  Transport  Act, 
1947,  was  the  Act  which  nationalised 
transport. 

221.  Mr.  Pritchard:  But  in  1954  cases 

are  still  coming  up? 1 am  afraid  I 

do  not  know  without  looking  it  up,  but 
some  cases,  for  instance,  will  be  in  con- 
nection with  canals  and  other  forms  of 
transport. 

222.  Can  you  tell  me  the  principle  on 
which  the  hearing  of  these  cases  is  in 

private? ^No,  I cannot  say  why  it 

should  be  in  private.  May  I perhaps 
explain  that  in  this  matter  the  Ministry 
of  Labour  is  acting  simply  as  the  agency 
to  set  up  the  tribunal.  Different  depart- 
ments have  been  responsible  for  these 
Acts.  I do  not  think  the  Ministry  of 
Labour  has  had  direct  responsibility  for 
any  single  one  of  these  Acts,  but  provi- 
sion has  been  included,  and  over  a period 
this  technique  has  been  developed, 
whereby  the  Minister  of  Labour  is  called 
upon  to  appoint  a referee  or  board  of 
referees. 

I think  the  underlying  idea  is  that  it 
is  a good  thing  first  of  all  to  have  one 
Department  doing  this,  and,  secondly, 
for  that  Department  to  be  a Department 
with  knowledge  of  persons  familiar  with 
industrial  conditions.  In  other  words, 
the  Ministry  has  been  chosen  because  it 


has  a certain  amount  of  expert  know- 
ledge of  the  kind  of  person  who  would 
be  acceptable  to  the  parties  in  dispute. 
However,  the  Ministry  of  Labour  has 
no  responsibility  for  the  provisions  of 
the  Acts. 

223.  I certainly  would  not  challenge 
it,  and  I do  not  think  anybody  would, 
that  your  Ministry  is  the  right  one  to 
deal  with  that  point,  but  did  not  your 
Minister  make  the  Regulations  or  lay 

down  the  procedure? Sir  Archibald 

Harrison : We  suggest  the  procedure.  We 
do  not  lay  it  down.  We  have  no  statu- 
tory powers  to  deal  with  the  procedure 
of  these  tribunals,  but,  in  fact,  we  have 
submitted  to  the  various  committees  a 
suggested  model  form  of  procedure. 

224.  Chairman:  Which  they  accept? 
Which  in  practice  they  accept. 

225.  So  that,  in  fact,  you  do  lay  down 
the  procedure,  and  it  is  you  who  have 
said  that  these  things  shall  be  in  private? 

The  procedure  is  still  a voluntary 

one. 

226.  Mr.  Pritchard:  In  answer  (viii) 
(6),  you  say  “ The  hearing  of  cases  shall 
be  in  private.”  Is  that  not  the  decision 
of  the  Minister  of  Labour  that  that  shall 

be  the  rule? That  is  certainly  in  the 

procedure  submitted  by  the  Minister  as 
a suggestion  to  these  various  committees. 

227.  Is  there  an  underlying  principle 

for  that,  or  is  it  just  a matter  of  con- 
venience ; why  is  it  done? Sir  Harold 

Emmerson : I am  afraid  we  are  not 
aware  of  any  underlying  principle  in  this. 

228.  Lord  Justice  Parker : Sir  Harold, 
this  is  another  case  of  an  appeal  tribunal, 

where  the  chairman  is  a lawyer? Yes. 

that  is  so. 

229.  Is  he  a barrister? ^Yes,  or  a 

solicitor. 

230.  And  he  is  assisted  by  somebody 

appointed  by  employers’  representatives 
and  somebody  employed  by  representa- 
tives of  employed  persons? ^Yes, 

appointed  by  the  Minister  on  the  basis 
of  suggestions  made. 

231.  And  again,  as  in  the  other  appel- 

late tribunal,  there  is  no  provision  for 
appeal  to  the  courts  by  way  of  case 
stated? ^That  is  so. 

232.  It  so  happens  that  this  tribunal 
have  to  give  their  reasons,  or  do  give 
their  reasons  as  a matter  of  practice — 
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I do  not  know  which  it  is? Sir 

Archibald  Harrison:  As  a matter  of 
practice. 

233.  As  a matter  of  practice  they  give 

their  reasons,  and  as  a result,  somebody 
in  1952  moved  the  Divisional  Court  for 
certiorari  in  the  Northumberland  Com- 
pensation Appeal  Tribunal  case? Yes. 

234.  And  when  the  case  came  on  coun- 

sel for  the  tribunal  had  to  admit  to  the 
court  that  the  decision  on  the  face  of  it 
was  wrong  in  law? ^That  is  so. 

235.  As  a result  the  Divisional  Court 

quashed  the  decision? Yes. 

236.  I should  have  thought  it  was 
desirable  that  the  different  tribunals 
should  be  consistent  and  interpret  the 
law  the  same,  and  that  some  guidance 
from  the  courts  might  be  thought  accept- 
able? Would  I be  wrong  in  thinking 

that? 1 should  not  quarrel  with  die 

idea  at  all.  Guidance  from  the  courts 
would  be  acceptable. 


237.  Tell  me  this ; how  was  it  that 

immediately  that  decision  of  the  Divi- 
sional Court  was  given  there  was  an 
appeal  by  the  Crown,  or  by  the  Tribunal, 
saying  that  although  the  decision  was 
bad  and  was  admitted  to  be  bad,  the 
Divisional  Court  ought  not  to  have  inter- 
fered? That  is  what  I do  not  under- 
stand?  The  appeal  was  on  the  ques- 

tion whether  certiorari  lay  in  those 
circumstances.  The  Ministry  of  Health, 
I suppose,  wanted  to  get  this  rather  diffi- 
cult and  important  question  of  certiorari 
in  those  circumstances  settled  by  the 
Court  of  Appeal. 

238.  Well  then  it  would  be  unfair  to 

ask  you  to  say  why  if  it  was  the  Ministry 
of  Health? 1 think  the  Health  Regu- 

lations were  involved  in  the  Northumber- 
land case. 

Chairman : I think  that  ends  our  busi- 
ness this  afternoon.  Thank  you  very 
much  for  coming  along. 


{The  witnesses  withdrew.) 
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SECOND  DAY 

Tuesday,  7th  February,  1956 


Present : 

The  Rt.  Hon.  Sir  Oliver  Franks,  G.C.M.G.,  K.C.B.,  C.B.E.  {Chairman) 


The  Lord  Balfour  of  Burleigh 
Mr.  R.  Bowen,  Q.C.,  MJP. 

Mr.  J.  C.  Burman 

Dame  Florence  Hancock,  D.B.E.G) 

Sir  Geoffrey  King,  K.C.B.,  K.B.E., 

M.C. 


The  Marquess  of  Linlithgow,  M.C. 
Major  John  Morrison,  T.D.,  M.P.0 
Miss  K.  M.  Oswald 
The  Rt.  Hon.  Lord  Justice  Parker 
The  Hon.  Charles  Russell,  Q.C. 

Mr.  a.  V.  Symons 


Mr.  J.  Littlewood  {Secretary) 

Mr.  j.  L.  Clark  {Assistant  Secretary) 

Q)  Morning  session  only.  (2)  Afternoon  session  only. 


Exammatioii  of  Witnesses 

Sir  Eric  B.  Bowyer,  K.C.B.,  K.B.E.,  Secretaiy 
Mr.  C.  G.  Dennys,  C.B.,  M.C.,  Under  Secretary 
Miss  N.  Mellon,  Assistant  Secretary 

on  behalf  of  the  Ministry  of  Pensions  and  National  Insurance. 
Called  and  Examined 


{Note : The  Memorandum  submitted 
Insurance  in  reply  to  a Questionnaire  fi 
Memoranda  Submitted  to  the  Committee 
by  Government  Departments.) 

239.  Chairman:  We  thought,  Sir  Eric, 
that  we  would  deal  with  the  activities 
which  come  under  your  Ministry  under 
four  different  heads:  first,  National  In- 
surance and  Industrial  Injuries  Local 
Tribunals  and  the  Commissioner ; 
second,  the  judicial  decisions  reserved  to 
the  Minister ; third,  the  Industrial  In- 
juries Medical  Boards  and  the  Medical 
Appeal  Tribunals  ; and,  fourth,  Referees 
under  the  Family  Allowances  Act  and 
Old  Age  Pensions,  where  I think  the  pro- 
cedure is  the  same  in  both  cases  sub- 
stantially. Beginning  with  the  first  topic, 
I see  that  your  Tribunals  deal  with  very 
large  numbers  of  people.  There  are 
first  orders  on  decisions  of  the  local  in- 
surance officers — roughly  speaking,  be- 
tween 1950  and  1954,  say  50,000  a year 
in  the  case  of  national  insurance  and 
nearly  7,000  a year  in  the  case  of  indus- 
trial injuries.  To  deal  with  these  cases 

how  many  Tribunals  are  there? Sir 

Eric  Bowyer : 219. 


?y  the  Ministry  of  Pensions  and  National 
•om  the  Committee  appears  in  Volume  I, 
on  Administrative  Tribunals  and  Enquiries 


240.  And  they  are  scattered  all  over 
the  country  so  that  anyone  who  is 
appealing  does  not  have  far  to  go?— — 
That  is  so. 

241.  I wanted,  in  the  light  of  these 
simple  facts,  to  ask  you  one  or  two 
general  questions : first  'you  have  in  each 
case  a chairman  who  has,  so  to  speak, 
general  qualifications  for  conducting  an 
inquiry  of  this  sort  and  then  you  have 
two  other  members  or  assessors,  one 
broadly  from  the  employers’  side  and 
one  broadly  from  the  employed  side? 

^Yes.  The  chairman  is  in  all  except 

three  cases  a lawyer. 

242.  If  you  have  this  volume  of  busi- 
ness and  therefore  need  rather  over  200 
lawyers  and  400  representatives  of  em- 
ployers and  employees,  do  you  have  any 
problems  about  the  standard?  First  can 
you  get,  not  just  the  number  of  people 
you  want,  but  the  right  kind  of  person, 
with  ease,  and,  second,  how  far  does 
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the  procedure  followed  by  the  Commis- 
sioner, with  important  cases  circulated 
and  so  on,  keep  a reasonable  consistency 

of  practice? On  the  first  question  I 

think  that  by  and  large  we  get  a reason- 
able standard  and  high  quality  because 
they  regard  it  as  being  a form  of  public 
service,  whether  as  a chairman  or  as  a 
member.  One  cannot  ever  say  that  the 
standard  is  perfect  of  course. 

243.  You  have  no  forebodings,  look- 
ing to  the  future? No. 

244.  My  second  point  was  the  degree 
of  consistency  in  the  decisions  of  these 

tribunals? A very  high  degree  of 

•consistency  is  secured  by  reason  of  the 
Commissioner  who  really  promulgates 
case  law.  These  decisions,  which  amount 
to  case-law — I think,  are  promulgated 
downwards — the  important  ones  are 
published — and  at  the  other  end  we  keep 
our  Insurance  Officers  informed  of  the 
decisions  of  the  Commissioner  which 
have  a general  bearing,  so  that  you  have 
the  thing  working  from  the  top  and 
bottom,  securing  uniformity.  Of  course 
tribunal  chairmen  have  access  to  the  pub- 
lished decisions  of  the  Commissioner 
and  to  all  decisions  affecting  their  own 
cases.  That  procedure,  we  think,  does 
secure  a very  high  standard  of 
uniformity. 

245.  Have  you,  Sir  Eric,  or  Mr. 
Dennys,  or  Miss  Hellon,  visited  a num- 
ber of  these  Tribunals  in  their  working? 

1 myself  have  sat  in  at  one  but  I 

have  been  in  the  Department  a relatively 
short  time. 

246.  And  your  colleagues? Mr. 

Dennys-.  I have  not. — Miss  Hellon:  I 
have. 

247.  One  thing  said  not  only  about 

your  Tribunals  but  about  other  tribunals 
is  that,  especially  where  very  large  num- 
bers of  people  are  being  dealt  with, 
many  of  them  not  accustomed  to  going 
into  law  courts,  the  emphasis  is  on  in- 
formality and  simplicity  in  the  proceed- 
ings, and  these  are  clearly  held  to  be 
considerable  virtues.  I should  like  to 
hear  from  someone  ’ who  has  sat  in  at 
the  working  of  these  Tribunals  just  what 
informality  and  simplicity  comes  to  in 
practice. Sir  Eric  Bowyer:  My  ex- 

perience, Mr.  Chairman,  is  based  on  one 
sitting  which  I attended.  This  one  was 
held  in  a not  very  large  room.  The 
Chairman  and  the  two  members  of  the 
Tribunal  were  seated  at  a table  rather 


larger  than  this,  on  one  side.  The  claim- 
ant and  the  claimant’s  friend,  who  might 
be  a trade  union  member,  were  seated 
opposite  them,  the  Insurance  Officers  on 
this  side ; they  were  all  very  close  to- 
gether. The  questions  put  by  the  Chair- 
man or  by  the  members  were  addressed 
in  conversational  tones.  The  proceed- 
ings were  of  course  controlled  by  the 
Chairman.  It  was  quite  clear  to  me  that 
the  Chairman,  in  this  case  a lady, 
addressed  herself  very  much  to  the  task 
of  helping  the  claimant  to  make  his  or 
her  case,  in  the  questions  asked.  I do 
not  think  there  is  much  I can  add  to 
that.  In  general  it  seemed  to  me  com- 
pletely informal.  The  public  were  not 
there. 

248.  When  the  Tribunal  came  to  the 

stage  of  making  up  its  mind,  did  every- 
body else  retire? ^Yes. 

249.  Iricluding  the  clerk? ^Not  the 

clerk. 

250.  Are  there  any  rules  laid  down  by 
the  Ministry  about  the  part  that  the  clerk 
plays,  because  the  clerk  is  one  of  your 

servants,  is  he  not? ^The  clerk  is  one 

of  our  servants,  yes.  I do  not  think  I 
can  answer  that. — Miss  Hellon : He  is  a 
very  junior  officer,  who  deals  out  the 
papers,  escorts  people  in  and  out  of  the 
room,  and  his  duties  are  limited  really 
to  that  sort  of  function. 

251.  He  is  not  expected  to  help  the 

Tribunal? ^Not  at  all.  If  they  want  a 

point  of  law  settled  or  some  advice,  there 
is  the  Insurance  Officer. 

252.  Is  the  Insurance  Officer  present 
when  the  Tribunal  makes  up  its  mind? 
No,  he  must  go  out  of  the  room 

253.  The  Chairman  and  the  two 

members  of  the  Tribunal — ^you  find  them 
in  different  places  and  with  differing  re- 
commendations to  make  up  your  team — 
but  I think  they  are  all  appointed  by  the 
Minister? Sir  Eric  Bowyer : Yes. 

254.  But  the  Commissioner  and  the 
Deputy  Commissioners  are  at  least 
nominated  by  the  Lord  Chancellor,  even 
if  the  Minister  formally  advises  the 

Crown? ^Yes,  the  Commissioner  is 

appointedeby  the  Crown. 

255.  The  chairman  and  the  members 

are  appointed  for  three  years  at  a time 
and,  if  the  Minister  is  greatly  dissatisfied 
for  any  reason  with  the  conduct  of  the 
chairman,  for  example,  he  can  give  him 
a month’s  notice? ^That  is  so. 
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256.  Is  that,  do  you  think,  completely 
satisfactory  when  you  are  considering  the 
general  question  of  the  independence  of 
the  Tribunals?  One  of  the  points  of 
having  tribunals  and,  so  to  speak,  hiving 
off  these  decisions  from  the  ordinary  ad- 
ministrative system,  not  having  them 
made  by  civil  servants  who  in  the  direct 
sense  are  servants  of  the  Minister,  is  that 
the  tribunals  in  their  nature  and  working 
shall  be  independent,  working  within  the 
statute  but  making  up  their  own  minds? 
Do  you  see  any  difficulty  arising  from 
these  facts  about  the  circumstances  of 
re-appointment  and  tenure  of  office  of 

members  of  tribunals? No,  I do  not. 

Sir.  First  of  all  the  Chairmen  of  the 
Tribunals  are  appointed  by  the  Minister 
after  consultation  with  the  Lord 
Chancellor  in  England  (the  Lord  Advo- 
cate in  Scotland).  There  is  no  earthly 
reason  why  the  Minister  should  bring 
any  political  import  whatever  into  his 
choice  in  the  reappointment  or  termina- 
tion of  appointment  of  these  chairmen. 
The  point  was  indeed  taken  in  a debate 
in  the  House  of  Lords  in  1952  when 
Lord  Selkirk,  speaking  for  the  Govern- 
ment,  pointed  out  that  it  was  really 
necessary  for  the  Minister  to  have  this 
power^  of  not  reappointing,  and  putting 
a period  on  appointment,  because  of 
various  considerations  such  as  age.  It  is 
quite  common,  I think,  in  other  fields 
of  judicial  appointment  to  have  an  age 
limit  of  about  72.  Because  of  the 
necessity  to  avoid  an  accusation  of 
political  bias  in  the  appointment  of  these 
chairmen — and  it  has  to  be  borne  in 
mind  that  these  chairmen  are  part-time 
and  not  whole-time — and  because  of 
other  things,  such  as  misconduct,  it  may 
be  necessary  that  the  appointment  should 
he  terminated. 

257.  I have  here  a book  entitled 
“ Principles  of  Administrative  Law  ”,  by 
Messrs.  Griffith  and  Street.  I just  want 
to  read  to  you  one  sentence  from  it 
which  illustrates  a different  point  of  view. 
Having  described  the  working  of  a large 
number  of  tribunals,  the  authors  make 
some  remarks  under  the  heading  of 
“ General  Observations  (?ne  of  the 
remarks  they  make  is:  — 

" The  personnel  (including  clerks)  of 
tribunals  deciding  issues  of  law  or  fact 
or  applying  standards,  should  be  in- 
dependent of  the  Minister  with  whose 


department  their  functions  are  con- 
nected. Preferably  the  Lord 
Chancellor  should  appoint  and  dismiss 
them.  They  should  enjoy  that  security 
of  tenure  and  adequacy  of  remunera- 
tion essential  for  the  proper  discharge 
of  their  duties.” 

think  you  will  find,  when  you 

come  to  the  Pensions  Appeal  Tribunals, 
which  are  appointed  by  the  Lord 
Chancellor,  that  they  are  subject  to 
termination  of  appointment  without 
cause  given  and  without  notice,  and  that 
there  is  this  age  limit  too,  so  that 
appointment  by  the  Lord  Chancellor 
would  not  make  much  difference.  May 
I quote  a little  from  what  Lord  Selkirk 
said  in  this  debate  in  the  House  of 
Lords  in  1952?  He  said(^); 

“ The  Minister’s  task  is  to  make  the 
Act  work,  and  it  does  not  matter  to 
him  how  any  case  is  decided  so  long 
as  it  works  properly.” 

258.  Yes,  I am  not  sure  that  that 

would  necessarily  answer  the  question. 
What  I really  wanted  to  find  out  was 
the  view  of  the  Department,  and  the 
answer  is  that  the  Department  feels  that 
the  existing  methods  of  selection  and 
conditions  of  tenure  are,  in  their  work- 
ing, thoroughly  satisfactory? Yes. 

259.  And  you  feel  that  any  suggestion 

of  an  undesirable  degree  of  dependence 
is  quite  unreal? Quite  unreal,  yes. 

260.  Dame  Florence  Hancock ; Could 
you  give  us  any  reason  why  three  of  the 

Tribunal  chairmen  are  not  lawyers? 

Mr.  Dennys:  The  three  who  are  not 
lawyers  were  chairmen  of  Courts  of 
Referees  under  the  Unemployment  Insur- 
ance scheme,  and  were  reappointed  when 
the  National  Insurance  scheme  started. 

261.  You  would  not  find  any  difficulty 
because  these  three  Tribunals  are  not 

presided  over  by  lawyers? Miss 

Mellon : You  will  find  in  those  three 
cases.  Dame  Florence,  that  we  have  more 
than  one  chairman  attached  to  the 
Tribunal,  The  non-legal  chairmen 
would  take  national  insurance  cases 
only. 

262.  When  legal  representation  is 
allowed,  even  if  the  appellant  is  success- 
ful I understand  his  costs  are  not 

allowed?  Is  there  any  reason  why? 

Sir  Eric  Bowyer:  No  provision  is  made 
for  the  allowance  of  costs  in  the  statute. 

(0  H.L.  Debates  Vol.  175  col.  539, 
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263.  Even  if  a man  were  losing  time? 

He  is  allowed  his  time.  The  man 

himself  would  be  allowed  his  travelling 
costs  and  costs  for  loss  of  time,  but  there 
is  no  provision  for  costs  of  counsel  if 
he  is  represented  by  counsel  at  a hearing 
by  the  Commissioner. 

264.  Is  it  correct  that  the  Insurance 
Officer  is  given  more  opportunity  to 
appeal  to  the  Commissioner  than  the 

appellant? It  is  correct  in  the  case  of 

national  insurance  but  not  in  the  case 
of  industrial  injuries.  In  the  case  of 
national  insurance,  the  Insurance  Officer 
can  appeal  against  any  decision  by  the 
Tribunal ; so  also  can  a representative  of 
an  association  of  employed  nersons 
acting  on  behalf  of  the  claimant.  The 
claimant  himself  can  only  appeal  where 
the  decision  is  not  unanimous,  or  by 
leave  of  the  Tribunal. 

265.  It  is  really  along  the  lines  of  un- 
employment insurance? ^Yes,  entirely. 

266.  Mr.  Bowen'.  The  chairmen  of 

these  Tribunals  are  appointed  initially  for 
three  years  ; apart  from  when  they  reach 
the  age  of  72,  is  it  common  for  the 
appointments  to  be  renewed? Yes. 

267.  That  is  to  say,  in  some  cases  the 

chairman  might  be  chairman  for  ten  or 
fifteen  years? Yes. 

268.  Then  what  are  the  common 

grounds  on  which  ffie  appointment  is  not 
renewed,  other  than  age?  It  has  been 
suggested  that  a chairman  who  is  critical 
of  the  conduct  of  Ministry  officials  in  a 
case  may  not  expect  to  have  his  appoint- 
ment renewed? 1 would  think  that  an 

unreal  criticism.  I am  not  myself  aware 
of  any  case  in  which  a chairman  has 
been  accused  by  the  Ministry  of  being 
critical  of  the  conduct  of  officials. 

269.  But  surely  there  have  been  some 

cases  where  a chairman  has  criticised  the 
conduct  of  an  official?  It  would  be 
strange  if  there  were  not.  What  are  the 
grounds  on  which  chairmen  have  been 
removed  or  their  appointments  not  re- 
newed?  ^There  was  one  chairman 

who  was  not  reappointed,  not  because  he 
criticised  the  officials  of  the  Ministry,  but 
because  he  did  not  conform  to  the  Com- 
missioner’s decisions.  That  non- 
reappointment  was  raised  in  the  House 
of  Lords,  and  the  Minister’s  decision  was 
very  strongly  supported  indeed  by  the 
Lord  Chancellor.  That  was  in  1952.  In 
connection  with  that  same  debate  in  the 


House  of  Lords,  the  Earl  of  Selkirk 
said(i) : 

“A  number  of  persons  who  have 
not  been  reappointed  are  over  age, 
some  have  moved  out  of  the  locality 
altogether  and  one  or  two  have  re- 
signed. As  regards  the  others,  for  one 
reason  or  another  they  are  not  con- 
sidered to  be  temperamentally  suited 
for  their  appointment.  They  may  be 
impatient,  or  they  may  have  a bullying 
nature  not  particularly  suited  to 
judicial  work.” 

I cannot  myself  say  what  type  of  case 
was  in  mind  when  that  remark  was 
made,  but  the  number  of  cases  where 
there  has  not  been  reappointment  for 
that  sort  of  reason  could  be  counted  on 

the  fingers  of  one  hand. Mr. 

Dennys:  The  most  frequent  reason,  I 
think,  for  non-reappointment  is  that  the 
chairman  has  been  unable,  during  his 
term  of  office,  to  preside  over  more  than 
a few  sittings.  In  other  words  his  other 
business  has  interfered  to  such  an  extent 
with  his  availability  that  it  has  been 
thought  better  to  get  one  who  could 
preside  more  frequently. 

270.  Chairman:  Would  you  say  that 

in  the  period  since  the  war,  about  ten 
years,  whenever  it  has  been  necessary  to 
take  decisions  about  chairmen,  either 
that  they  should  not  be  reappointed  or 
that  their  appointment  should  be 
terminated  prematurely,  has  it  always 
been  true  that  these  decisions  have  gone 
to  Ministers? Sir  Eric  Bowyer:  Yes. 

271.  So  that  in  this  particular  case  it 

would  be  right  to  say  that  the  officials 
of  the  Department  advise,  but  do  not  de- 
cide?  Quite. 

272.  Not  even  in  the  name  of  the 

Minister? That  is  so. 

273.  Miss  Oswald:  May  I pursue  a 
little  further  the  appointment  of  the 
members,  not  chairmen,  of  the  Local  Tri- 
bunals? Could  we  know,  in  a quite 
practical  way,  how  they  are  chosen?  Do 
people  for  example  apply  to  be  made 

members  of  Tribunals? Miss  Mellon : 

There  are  some  thousands  of  members 
of  Tribunals  throughout  the  country  and 
we  usually  engage  them  through  our 
Regional  Controller  acting  through  local 
advisory  committees.  The  Act  says  the 
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Minister  may  consult  local  advisory  com- 
mittees in  choosing  members  of  Tribunals 
and  he  in  fact  uses  these  committees. 
They  are  composed  of  people  in  ihe  area 
representing  employed  persons,  em- 
ployers, local  authorities,  friendly 
societies  and  people  generally  interested 
in  that  sort  of  work  ; and  they  are  called 
together  when  a Tribunal  is  to  be  recon- 
stituted. The  Regional  Controller  asks 
their  advice  as  to  which  employers’ 
associations  in  the  area  or  large  em- 
ployers he  should  ask  to  submit  names 
of  suitable  people.  He  also  asks  them 
which  trade  unions  in  the  area  he  should 
consult  about  the  employed  persons* 
representatives.  Then,  when  the  invita- 
tions are  sent  out  on  the  advice  of  the 
local  advisory  committees,  and  the  re- 
plies come  in,  the  committee  sit  down 
and  betw'een  them  they  thrash  out,  say, 
that  there  shall  be  ten  on  one  side  and 
ten  on  the  other. 

274.  May  I ask  now  whether  the 
Ministry  are  in  general  entirely  satisfied 
that  people  know  and  understand  their 

rights  of  appeal? Sir  Eric  Bowyeri 

Yes  indeed,  I think,  is  the  answer  to 
that.  They  are  informed,  when  the  local 
insurance  officer  disallows  the  claim,  that 
they  have  right  of  appeal  to  the  Tri- 
bunal. At  the  tribunal  stage,  when  one 
is  talking  of  appeal  from  the  Tribunal 
to  the  Commissioner,  as  we  have  seen, 
they  do  not  always  have  a right  of 
appeal  except  when  the  decision  of  the 
Tribunal  is  not  unanimous  and  their 
attention  is  drawn  to  that.  In  other  cases 
their  attention  is  drawm  to  the  fact  that 
they  can  appeal  with  leave  of  the  Com- 
missioner or  the  Tribunal,  and  also  to 
the  fact  that  their  association,  the 
association  of  employed  persons,  has  a 
right  of  appeal  on  their  behalf. 

275.  When  people  are  being  told  of 
their  right  to  appeal  in  the  first  place 
to  the  Tribunal,  they  are  told  in  writing 
presumably  when  whatever  they  may 
have  applied  for  has  been  disallowed? 
^Yes. 

276.  Is  there  generally  speaking  an 
opportunity  to  tell  them  in  conversation 
as  well,  and  is  that  opportunity  normally 

taken? There  is  no  oral  hearing  in 

the  case  of  the  local  insurance  officer : 
he  decides  without  oral  hearings,  so 
normally  there  would  not  be  an  oppor- 
tunity to  tell  them  in  the  course  of  con- 
versation. 


277.  Not  even  over  the  counter  at  the 

office? If  the  person  called,  but  he 

would  not  necessarily  call. 

278.  When  another  Department  is  act- 

ing as  agent  for  the  Ministry  of  National 
Insurance — I am  thinking  about  a deci- 
sion whether  someone  in  part-time 
employment  is  eligible  for  benefit,  for 
example — would  the  Ministry  feel 
equally  confident  that  people  generally 
knew  of  their  right  to  appeal  in  those 
cases? Yes,  the  local  insurance  offi- 

cers of  the  Ministry  of  Labour,  who  are 
acting  as  our  agents  in,  matters  of  unem- 
ployment benefit,  are  governed  by  the 
same  code,  regulations  and  instructions 
as  our  own  people. 

279.  Lord  Justice  Parker:  May  I 

just  follow  up  something  Miss  Oswald 
was  putting  to  you?  I see  that  the  in- 
surance officer,  if  his  decision  is  adverse 
to  an  applicant,  has  to  give  his  reasons 
in  writing,  and  I suppose  the  applicant 
is  notified  on  a printed  form? ^Yes. 

280.  Does  that  form  draw  the  appli- 
cant’s attention  to  his  right  to  appeal? 
^Yes. 

281.  In  the  same  way  the  Local  Tri- 

bunal has  to  record  its  decision  and  state 
its  grounds? Yes. 

282.  Again,  it  has  to  send  that  record 

to  the  applicant? ^Yes,  for  the  Local 

Tribunal  it  is  on  a stock  form  which  in- 
cludes a full  note  of  evidence  recorded 
by  the  chairman,  the  findings  of  the  Tri- 
bunal on  fact,  whether  a decision  was  a 
majority  or  a minority  decision,  with 
reasons  for  dissent  and  the  grounds  of 
decision. 

283.  Does  that  form  also  draw  the 
applicant’s  attention  to  his  rights  of 

appeal? ^There  the  situation  differs 

according  to  whether  the  decision  was 
unanimous  or-  not,  and  the  Tribunals 
have  different  forms  which  they  send 
out.  I have  one  here,  for  example,  which 
says : 

“The  local  tribunal  decided  against 
you  on  the  question  affecting  your 
claim  which  was  considered  today.  The 
decision  of  the  tribunal  was  not 
unanimous.  You  therefore  have  the 
right  to  appeal  to  the  Commissioner 
against  the  decision.” 

284.  Supposing  it  is  unanimous,  is  his 

attention  drawn  to  the  fact  that  he  can 
appeal  with  leave? ^Yes,  it  says: 

“You  have  no  automatic  right  of 
appeal  to  the  Commissioner  but  you 
can  apply  to  appeal.” 


Printed  image  digitised  by  the  University  of  Southampton  Library  Digitisation  Unit 


EVIDENCE  OF  THE  MINISTRY  OF  PENSIONS  AND  NATIONAL  INSURANCE 


35 


285.  The  Tribunals  are  dealing  with  a 
great  number  of  cases.  Is  it  your  experi- 
ence that  there  is  no  difficulty  in  the 

Tribunals  stating  their  reasons? do 

not  think  I can  answer  that,  but  I think 
I would  put  it  this  way ; it  is  the  chair- 
man, I think  I am  right  in  saying,  who 
does  this  recording  and  the  chairman  is 
a lawyer. 

286.  I should  like  to  ask  one  or  two 

questions  connected  with  the  Commis- 
sioner. What  salary  does  he  get? 

£4,000,  and  the  Deputies  get  £3,250. 

287.  The  next  questions  are  questions 
of  appeal  on  law  from  the  Commis- 
sioner. I hope  nothing  I say  will  be 
taken  as  casting  any  reflection  on  the 
present  Commissioner,  who  I think  is 
respected  by  everybody,  but  the  fact 
remains  that  you  may  get  the  decision 
of  the  Local  Tribunal,  whose  chairman 
is  a lawyer,  on  a legal  question ; you 
may  then  get  an  appeal  to  the  Commis- 
sioner, who,  when  difficult  legal  questions 
arise,  sits  with  two  Deputy  Commis- 
sioners, and  if  one  of  those,  either  the 
Commissioner  or  a Deputy  Commis- 
sioner, differs  from  his  brethren,  you  do 
get  the  position  of  two  and  two,  so  far 
as  lawyers  are  concerned,  on  a legal 
question.  Has  it  never  been  considered 
whether  there  should  not  be,  to  meet 
a case  like  that  at  any  rate,  an  appeal 
to  the  courts  by  way  of  case  stated? 
^The  point  has  been  very  much  con- 
sidered. In  fact  it  was  raised  at  the  time 
of  the  National  Insurance  (Industrial 
Injuries)  Bill  in  both  Commons  and 
Lords.  Perhaps  I may  direct  your  atten- 
tion to  what  the  Lord  Chancellor  then 
said,  in  connection  with  an  amendment 
to  make  the  industrial  injuries  findings 
of  the  Commissioner  subject  to  appeal 
on  law  to  the  High  Court.  The  Lord 
Chancellor  said(^): 

“ I am  sorry  to  say  that  on  this 
matter  I cannot  give  way.  Both  this 
Government  and  their  predecessors 
attach  a great  importance  to  having  a 
system  as  cheap,  inexpensive,  rather 
informal  and  speedy  as  possible  under 
which  these  things  can  be  dealt  with. 
May  I point  out  what  the  position  is? 
There  are  certain  topics  on  which  the 
Minister  gives  a decision.” 


C)  H.L.  Debates  Vol.  142  col.  675, 
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and  then  he  turns  to  the  insurance  ad- 
judication and  says : 

“ The  first  decision  is  given  by  the 
insurance  officer,  then  there  is  an 
appeal  to  the  local  tribunal,  and  then, 
unlike  the  pensions  case  ” (that  is  the 
war  pensions  case)  “ in  order  to  secure 
uniformity  amongst  all  the  various 
local  tribunals,  you  have  a further 
appeal  to  the  Commissioner  and  it  is 
provided  that  he  may  sit  with  two 
other  Commissioners.  You  may  there- 
fore have  a court  of  three  Com- 
missioners, all  of  whom  will  be  lawyers 
of  distinction.  It  is  now  suggested 
that  we  add  to  that  a High  Court,  the 
Court  of  Appeal,  and  the  House  of 
Lords.  That  is  what  the  amendment 
says.  You  will  finally  get  a decision 
by  a majority  of  three  to  two  in  the 
House  of  Lords  after  about  three 
years,  having  expended  a vast  sum  of 
money.” 

288.  Far  be  it  from  me  to  criticise 
previous  Lord  Chancellors  but  I suppose 
it  is  true  that  the  higher  the  quality  of 
your  tribunal  the  less  chance  there  is  of 

an  appeal  to  the  courts? 1 should 

think  so. 

289.  It  does  not  follow  that  if  you 
give  the  right  to  appeal  in  order  to  meet 
an  extreme  case,  that  that  right  is  going 

to  be  exercised  in  every  case? ^I  am 

not  a lawyer  myself,  and  this  takes  me 
a little  out  of  my  depth. 

290.  Your  only  anxiety  is  lhat  the 

machine  should  function  speedily? 

Yes,  this  procedure  was  very  carefully 
considered  in  1946,  particularly  in  con- 
nection with  industrial  injuries.  The 
legislature  had  the  background  of  the 
unemployment  insurance  form  of  ad- 
judication and  appeal  and  workmen’s 
compensation,  and  quite  deliberately 
chose,  on  the  sort  of  grounds  I quoted, 
the  old  unemployment  insurance  form 
of  adjudication,  which  is  that  now  in 
force. 

291.  Mr.  Russell:  Sir  Eric,  why  do 
you  have  lawyers  as  chairmen  of  Local 

Tribunals? One  answer  to  that  is  by 

virtue  of  undertakings  given  in  the 
House.  It  is  not  a requirement  of  the 
Act.  The  reason,  I sup-pose,  for  those 
undertakings  was  that  it  was  thought 
that  in  matters  of  this  kind  a lawyer  is 
in  a better  position  to  regulate  the  pro- 
ceedings of  the  Tribunal  from  the  point 
of  view  of  securing  justice. 
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292.  Am  I right  in  thinking  that  in  all 
these  Local  Tribunals  the  one  type  of 
person  you  cannot  have  to  speak  for  you 
is  a trained  lawyer,  or  does  it  vary 

between  the  two  types? ^In  the  case  of 

national  insurance  claims,  there  is  no 
right  of  legal_  representation.  In  the  case 
of  industrial  injuries,  legal  representation 
is  possible  with  the  permission  of  the 
chairman,  but  it  is  very  little  used  in 
practice,  perhaps  in  about  two  per  cent, 
of  the  cases. 

293. ^  Is  there  any  particular  reason  for 

the  distinction  between  the  two? 

Yes,  the  reason  is  that  the  industrial  in- 
juri^  law  is  regarded  as  much  more 
intricate  than  the  national  insurance  law. 
I suppose  it  was  thought  on  the  one 
hand  that  the  claimant  might  be  In  more 
need  of  legal  representation,  and  on  the 
other  that  the  Tribunal  would  be  assisted 
in  some  cases  by  legal  presentation  of 
argument. 

294.  Do  you  yourself  think  that  it 
assists  the  workings  of  these  Tribunals 
that  there  should  be  this  ban  or  relative 
ban  on  having  a trained  person  to  repre- 
sent you,  or  do  you  think  it  does  not 

make  any  difference? 1 do  not  think 

it  makes  very  much  difference.  The 
appellant  without  legal  representation  is 
helped  by  the  chairman  of  the  Tribunal, 
who  is  a lawyer,  to  make  his  case,  and 
I think  that  is  really  the  safeguard, 
coupled  with  the  fact  that  the  claimant 
can  be  represented  by  a member  of  a 
trade  union  or  association  of  employed 
persons.^  These  representatives  of 
associations  are  sometimes  extremely 
skilled  in  their  presentation.  In  other 
cases  appellants  frequently  bring  along 
a friend. 

295.  Is  there  a burden  on  the  claimant 
to  satisfy  the  Tribunal  that  the  insurance 
officer  was  wrong,  or  do  they  really  start 
from  scratch  ; it  is  a question  of  attitude, 

is  it  not? ^There  is  no  burden  on  the 

claimant,  and  the  insurance  officer  is  in 
no  way  in  a position  of  antagonism  to 
the  claimant.  The  insurance  officers  are 
under  a very  strict  code  to  behave  in  an 
entirely  objective  manner.  Their  business 
is  to  ascertain  the  facts  and  apply  the 
law  to  them  to  the  best  of  their  ability. 
They  have  no  incentive,  as  it  were,  to  do 
down  a claimant  at  all — far  from  it. 

296.  That  would  be  not  quite  the  way 
I would  put  it.  Have  they  an  incentive 


to  take  very  great  care  that  the  claimant 

does  not  do  them  down? No, 

although  they  have  of  course  a duty  to 
avoid  error  that  way  as  well  as  in  the 
opposite  direction. 

297.  Sir  Geoffrey  King:  These  dis- 
tinctions about  legal  representation  under 
the  two  schemes  were  gone  into  in  great 
detail  by  two  very  powerful  committees, 

were  they  not? Yes.  In  1929  the 

Morris  Committee  examined  adjudication 
procedures  under  the  Unemployment  In- 
surance Act,  and  in  1932  there  was  the 
Royal  Commission  on  Unemployment 
Insurance.  The  National  Insurance  Ad- 
visory Committee  have  also  gone  into 
this. 

298.  Chairman : That  brings  us  to  the 
second  topic : cases  in  which  the  Minister 
takes  decisions.  The  short  question  I 
want  to  ask  is  why  does  the  Minister 
take  these  decisions?  You  will  re- 
member, when  you  were  recapitulating 
the  phrases  used  by  the  Lord  Chancellor 
in  1946,  he  said  in  effect  that  first  the 
Minister  takes  certain  decisions  and  then 
he  remits  the  matter  to  be  dealt  with 
by  the  machinery  we  have  been  dis- 
cussing. The  book  to  which  I referred 
says : 

“ The  National  Insurance  Act 
authorises  the  Minister  to  determine 
the  following:  whether  the  contribu- 
tion conditions  for  any  benefit  are 
satisfied,  the  class  of  insured  person 
in  which  a claimant  is  to  be  placed, 
and  the  priority  of  rival  claimants  for 
a death  grant.  Why  these,  and  no 
other  questions  (which  are  questions 
of  law  and  fact)  should  be  left  to  the 
political  head  is  not  obvious.” 

^en  we  come  to  the  general  observa- 
tions there  ds  this  sentence : 

‘‘Adjudications  of  law  and  fact  in 
w>hich  no  question  of  policy  arises 
should  not  be  carried  out  by  Ministers 
themselves,  or  by  civil  servants  in  the 
Ministter’s  name.” 

That  brings  'Out  the  point  I have  in 
mind:  v/ty  things  are  as  they  are  and 
whether,  in  your  view,  things  as  they  are 

are  rightly  done? >1  think  the  origin 

of  these  Min'ister’s  determinations  is 
partly  historical.  It  is  an  inheritance 
from  the  old  Unemrployment  Insurance 
and  National  Health  Insurance  Acts. 
Broadly  speaking  that  is  the  way  things 
were  done  then.  That  is  only  a partial 
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reason.  When  the  National  Insurance 
and  Industriial  Injuries  schemes  ware 
brought  in  it  was  a new  development.  It 
was  a major  and  very  complicated 
scheme  and  it  was  of  cardinal  import- 
ance to  set  up  a machine  which  would 
work  quickly.  It  was  thought  then  that 
■this  procedure  of  Minister’s  determina- 
tion, subject  to  appeal  on  a point  of  law 
to  the  High  Court,  was  very  suitable. 

299.  Is  it  appeal  to  the  High  Court  on 

three  out  of  five  types  of  question? 

On  most  there  is  appeal  to  the  High 
Court.  There  is  no  appeal  to  the  High 
Court  on  death  grants.  But  it  was 
thO'Ught  that  this  procedure,  coupled 
with  the  adjudication  iprocedure  up  to 
the  Comm'issioner  on  benefit  questions 
offered  much  the  best  chance  of  the 
scheme  going  ahead  and  things  being 
settled  quickly  without  a breakdown. 

300.  Let  'US  accept  that  the  reason  is 
partly  historical.  It  is  the  part  which 
is  not  historical  that  I am  interested  in. 
The  reasiOns  f<yv  doing  it  that  particular 
way,  wihich  were  imiportant  at  its  incep- 
tion, presumably  now  that  it  is  running 
do  not  apply,  or  do  not  apply  in  the 
same  way.  Are  you  satisfied  'that,  having 
a scheme  running  and  ninnin'g  well, 
these  particular  reasons  still  operate? 

^That  is  rather  a difficult  question.  I 

am  satisfied  that  it  is  working  wdl,  but 
I do  not  know  that  I can  lay  my  hand 
on  my  heart  and  say  that  it  would  be 
impossible  to  apply  the  other  procedure 
to  some  'Of  those  oases  such  as  classifica- 
tion questions,  whether  it  is  a contiract  of 
service  and  so  forth. 

301.  I suppose  that  the  layman  might 
reflect  that  the  machine  which  you  had 
devised,  and  wihich  is  headed  by  lan 
eminent  lawyer  would  have  been  very 
suitable  to  deal  with  questions  of  law  and 
fact  speedily  and  w^.  Therefore  it  is 
rather  surprising  to  find  these  issues  of 
1/aw  are  not  detenmined  by  'the  man 
whom  the  Minister,  on  the  advice  of  the 
Lord  Chancellor,  has  appointed  to  deal 
wilth  ques'tions  of  law  and  fact,  but  are 
reserved  to  the  Minister,  a politician? 

^I  think  there  was  .also  a theory  at 

the  time,  which  I myself  do  not  pretend 
to  understand  fully,  that  this  pertained 
'to  the  coUecti'On  of  money  from  the 
subject  and  not  to  the  payment  of 
benefit.  ■ 

302.  Is  that  a view  to  which  the  De- 
partment today  attaches  importance? 


do  not  attach  importance  to  it 

myself.  The  theory,  rather  an  ob«:ure 
one,  is  that  if  you  are  collecting  monies 
from  the  subject  there  ought  to  be  an 
appeal  to  the  High  Court  on  points  of 
law,  and  all  these  Minister’s  determina- 
ti'Ons  are  subject  to  appeal  on  a point 
of  law  where  they  affect  contributions. 

303.  But  on  the  simple  point  that  these 
deoisions,  which  you  would  expect  to 
find  someone  skilled  in  the  law  taking, 
are  being  taken  by  the  Minister  of  the 
day,  do  you  feel  that  that  as  a situation 

which  you  want  to  continue? can 

see  no  strong  reason  in  favour  of  the 
existing  procedure  as  against  the  Com- 
missioner procedure. 

304.  Would  you  say  that  really  the 
reasons  seem  to  be  almost  wholly  his- 
torical and  not  necessarily  cogent  now ; 

is  that  fair? It  is  fair,  apart  from  the 

point  I made  about  the  levying  of  money 
from  the  subject.  There  is  one  case 
which  I cannot  see  that  it  would  be 
practicable  to  rem'it  to  the  Commis- 
sioner: the  question  of  record.  The 
Department’s  records  show  whether  the 
contribution  conditions  have  been  satis- 
fied— 'that  is  a question  of  fact. 

305.  Mr.  Russell:  I was  wondering  why 
there  should  be  any  difference  between  an 
from  the  Minister  on  poin.ts  of  law  arid 
an  _ lappeal  frO'm  the  Commissioner  on 
points  of  law,  the  Commissioner  being  a 

trained  lawyer? should  have 

thought  there  was  aU  the  difference  in 
the  world  between  appeal  from  the 
Minister  and  ap'peal  from  the  Commis- 
sioner, who  is  a high  judicial  authority. 
The  Commissioner  is  at  the  head  of  a 
■threentier  ^stem  wihereas  the  Minister  is 
here  making  a first:  determination.  I 
cannot  see  any  parallel. 

306.  Would  there  be  any  reaS'On  why 
particular  points  which  go  direct  to  the 
Minister  now  should  not  go  direot  to  the 

Commissioner? ^There  are  thousands 

of  these  decisions  taken  through  the 
year. 

307.  Who  does  this  in  the  Ministry 
— a trained  lawyer?  I know  a Minister 

decides? Officials  generally  decide 

the  oases  un'less  'there  is  a potential  dis- 
pute, in  which  case  a trained  lawyer 
carries  out  an  enquiry- 

308.  If  it  were  valid  to  say  that  thenre 
should  hot  be  a deciS'ion  making  a sub- 
ject pay  contributions  without  the  possi- 
■bility  of  his  going  to  the  courts  on  a 
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point  of  law,  woijld  it  noit  be  equally 
valid  to  say  that  you  should  not  de<prive 
him  of  his  nights  to  assistance  wi'tihout 
his  being  able  to  go  to  the  courts  on  a 

point  of  law? think  he  is  going  to 

■the  count  in  the  shape  of  a Commis- 
sioner ; it  is  a specialised  court,  specially 
set  up  for  this  purpose. 

309.  You  would  not  suggest  that  on 

•these  questions  reserved  to  the  Minister 
there  should  be  an  appeal  to  the  Com- 
missioner?  would  have  tihou^t  that 

was  perhaps  the  practical  alternative. 

310.  Lord  Justice  Parker:  Sir  Eric, 
some  of  these  questions  reserved  to  the 

Minister  involve  questions  of  fact? 

Yes. 

311.  And  it  is  for  that  reason,  I sup- 

pose, that  he  has  power  to  order  an 
enquiry? ^Yes. 

312.  That  enquiry  being  conducted, 

as  I understand  it,  by  an  oflficer  of  the 
Ministry’s  legal  department? ^Y es. 

313.  WiU  he  not  only  hear  the  evidence 
at  the  enquiry  but  also  decide  the  case? 
^No. 

314.  Would  you  not  agree  that  it  is 
far  more  satisfactory  that  the  person 
who  hears  the  evidence  should  decide 
and  that  therefore  an  outside  body, 
whether  the  Commissioner  or  not,  would 
be  far  better?  I should  have  thought 
that  the  ordinary  litigant — perhaps  liti- 
gant is  the  wrong  word — but  the  person 
concerned  with  the  dispute  would  like 
to  have  his  evidence  heard  by  the  per- 
son who  is  going  to  decide  the  case.  It 
is  very  unsatisfactory  that  somebody 
should  hear  evidence  and  then  report 
and  somebody  else  decide,  quite  apart 
from  the  fact  that  it  will  slow  up  the 
machine  ; would  you  agree  with  that? 

1 am  not  quite  sure.  I do  not  quite 

know  what  the  practicalities  are.  I am 
not  quite  clear  whether  you  are  thinking 
■of  this  being  done  in  view  of  a dispute, 
or  potential  dispute,  by  the  Local 
Tribunal. 

315.  I was  not  thinking  of  any  parti- 
cular tribunal,  but  so  long  as  it  was  not 
the  Minister  or  the  Department  as  such. 
You  drew  a distinction,  Sir  Eric,  between 
certain  things.  I can  understand  that 
the  question  of  the  amount  of  contribu- 
tions, involving  matters  of  record  in  the 
Department,  should  be  reserved  to  the 
Minister  and  not  left  to  the  decision  of 
an  outside  body.  But  when  you  go  to 
the  other  extreme  of  having  questions 


of  fact  in  oral  enquiries,  surely  it  is  far 
more  satisfactory  that  the  decision  should 

be  by  a separate  tribunal? Yes,  I 

have  not  disputed  that  in  theory.  I 
have  explained  the  reasons  for  the 
present  procedure  and  I have  said  that 
1 myself  can  see  no  fundamental  objec- 
tion except  that  it  would  require  legis- 
lation and  it  would  take  time. 

316.  Lastly,  I notice  that  at  the  end 
of  Appendix  I to  Memorandum  No.  2 
of  your  written  evidence  there  are  two 
items,  4 and  5,  reserved  to  the  Minister, 
and  the  footnote  says  there  is  no  right 
of  appeal  to  the  High  Court.  What  is 

the  reason  for  that? Mr.  Dennys: 

It  may  have  been  thought  that  the  issue 
was  not  usually  legal  in  character.  One 
question  is  whether  the  man  needs  con- 
stant attendance  and  an  allowance  for 
that  purpose,  and  the'  other  concerns 
which  of  several  potential  beneficiaries, 
all  with  legal  rights,  should  get  the  death 
grant. 

317.  That  may  be  a reason  for  not 

having  an  appeal  to  the  High  Court, 
but  why  would  it  be  a reason  for  reserv- 
ing it  to  the  Minister  and  not  letting  it 
be  dealt  with  by  the  ordinary  machinery 
of  Local  Tribunals  and  the  Commis- 
sioner?  Sir  Eric  Bowyer:  I think  the 

answer  is  that  these  two  matters  are  in 
their  nature  purely  discretionary.  The 
case  of  constant  attendance  allowance  has 
at  any  rate  been  regarded  as  discretionary. 
There  are  maximum  figures  laid  down 
in  the  statute,  and  somebody  has  to  de- 
cide, in  the  light  of  the  circumstances 
of  the  case,  what  should  be  paid,  and 
that  is  regarded  as  discretionary.  There 
is  nothing  on  which  any  judicial  body 
could  bite  there. 

318.  Why  should  not  that  be  a matter 
for  the  Local  Tribunal  after  a decision  by 

somebody  in  the  Department? It  is 

also  largely  a medical  question  whether 
a man  is  in  need  of  constant  attendance 
allowance, 

319.  Then  there  might  be  an  appeal 

to  a medical  board? It  would  be 

rather  cracking  a nut  with  a steam 
hammer,  I think,  and,  as  I say,  there  is 
a discretionary  element.  The  case  of 
the  death  grant  is  entirely  discretionary. 
Somebody  has  to  decide  which  of  two 
claimants  has  a right  to  the  money. 
Both  have  a right  in  law,  but  the  statute 
prevents  you  paying  both  and  somebody 
has  to  decide  which.  No  question  of 
law  is  involved. 
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320.  Miss  Oswald:  I was  very  much 

interested  in  Appendix  II  to  Memoran- 
dum No.  2,  the  notes  provided  for  the 
guidance  of  the  people  whom  the  Minis- 
ter might  ask  to  make  an  enquiry  under 
the  heading  we  have  just  been  discus- 
sing, and  I wondered  whether  notes 
similar  in  content  are  provided  for  tri- 
bunals?  No,  these  things  carried  out 

under  the  Minister’s  determination  are 
much  more  formal  than  the  tribunals 
are  or  than  anybody  wants  tribunals  to 
be. 

321.  That  is  why  I said  a similar  note 
— not  in  content,  but,  so  to  speak,  in 
purpose.  I thought  that  there  was  value 
in  giving  fairly  detailed  guidance  as  to 
the  way  this  kind  of  work  should  be 
undertaken  and  whether  similar  notes  to 
tribunals  might  ensure  a greater  degree 

of  consistency? Those  notes  we  give 

to  our  own  officers.  We  would  not  dare 
give  notes  to  the  Tribunals  ; they  are 
much  too  independent  as  to  how  they 
conduct  their  business. 

322.  Even  general  notes  of  guidance? 

1 do  not  think  we  would  presume  to 

do  that. 

323.  Mr.  Burman : At  what  level  in 
the  Ministry  are  these  decisions  actually 

given? Assistant  Secretary.  Formal 

decisions  have  to  be  signed  by  an  Assist- 
ant Secretary. 

324.  Does  he  actually  make  the  deci- 
sions?  He  makes  them  and  signs. 

325.  Chairman:  That  would  be  true 

over  the  ten  years  since  the  war? 

I think  so,  yes ; it  is  certainly  true  now. 

326.  Lord  Linlithgow:  Wnere  exactly, 
Sir  Eric,  does  the  initiative  lie  in  deciding 
that  a particular  case  should  be  reserved 
for  the  Minister?  Somebody  makes  a 
claim  to  the  Insurance  Officer  ; does  he 

say:  this  must  go  to  the  Minister? 

The  Insurance  Officer  then  has  to  decide 
whether  the  contribution  record  is  right 
and  questions  may  arise  about  insurance 
classification,  whether  the  claimant  is 
employed  or  self-employed. 

327.  So  the  decision  would  be  with 
the  Insurance  Officer  in  the  first  place? 

No.  If  it  was  a question  which  had 

to  be  determined  by  the  Minister,  he 
would  remit  it  elsewhere  in  the  Depart- 
ment for  determination. 

328.  Might  the  Insurance  Officer,  who 
assesses  whether  it  is  a case  W'hich  should 
be  reserved  for  the  Minister,  ever  be  the 
same  person  to  whom  the  Minister  then 


remite  the  case  for  a decision  in  his 

name? No,  the  Minister  would  never 

apply  to  the  Local  Insurance  Officer. 

329.  So  there  is  a perfectly  clear  dis- 

tinction between  the  officer  deciding  on 
behalf  of  the  Minister,  in  a ministerial 
case,  and  the  officer  deciding  in  the 
normal  course  as  Local  Insurance 
Officer? On  benefit,  yes. 

330.  Chairman:  Now  we  come  to  the 

third  topic : the  Industrial  Injuries 

Medical  Boards,  and  the  Medical  Appeal 
Tribunal.  I have  just  one  question.  In 
general  we  have  tribunals,  with  a lawyer 
as  chairman  flanked  by  members  or 
assessors,  who  are  people  with  special 
experience  like  knowledge  of  the  condi- 
tions of  employment  in  a district.  Why 
in  the  Medical  Boards  do  you  depart 
from  that?  Instead  of  having  a lawyer 
as  chairman,  with  medical  men  as 
assessors  or  co-members,  they  are  aU 

medical? The  Medical  Board  is 

almost  a clinical  examination. 

331.  And  no  questions  of  law  can 
arise?-—  -No.  Questions  of  law  do  not 
arise  in  the  Medical  Board,  to  the  best 
of  my  knowledge. 

332.  It  is  really  just  the  same  as  if 

I go  to  my  doctor  to  be  examined? 

Yes,  that  is  virtually  the  position  of  the 
Medical  Board. 

333.  And  the  Medical  Board  finds  the 
degree  of  disability,  or  something  of  that 
kind?  What  is  done  with  its  finding? 

It  is  given  effect  to.  If  they  find  any 

degree  of  disability,  they  then  proceed  to 
an  assessment. 

334.  Is  any  further  action  required  by 
any  other  body,  before  the  injured  per- 
son receives  the  money,  assuming  that 
there  is  a suitable  degree  of  disability, 
and  if  it  is  properly  assessed  in  money? 

^The  Local  Insurance  Officer  has  got 

to  promulgate  the  decision,  unless  he  or 
the  claimant  is  appealing  to  the  Medical 
Appeal  Tribunal. 

335.  We  will  leave  objections  out.  The 
point  is  that  the  decision  of  the  Board 

binds  the  Insurance  Officer? ^Yes,  on 

assessment. 

336.  It  is  a little  more,  is  it  not,  than 

a clinical  examination? ^The  question 

whether  the  man  sustained  the  accident 
in  the  course  of  his  employment  is  for 
the  Local  Insurance  Officer  and  the  Local 
Tribunal. 
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337.  Yes,  but  if,  as  a result  of  the 
medical  examination  on  the  degree  of 
disability,  the  consequent  assessment 
made  by  the  same  doctors  in  their  Board 
carries  with  it  executive  action  neces- 
sarily, because  it  binds  the  Insurance 
Officer — cleaving  out  the  question  of 
appeal— is  not  the  Medical  Board,  in 
effect,  saying:  “We  find  that  this  case 
is  so  and  so,  and  that  the  right  amount 
of  money  the  man  should  be  paid  is 

S''  and  so”? Miss  Hellon:  It  may 

not  be  all  the  money  the  man  is  entitled 
to.  In  so  far  as  they  assess  a certain 
percentage  of  disablement,  they  decide 
how  much  money  he  is  to  get  for  his 
tddsablement,  but  the  decision  is  pro- 
mulgated by  the  Insurance  Officer. 

338.  So  you  still  think  no  question  of 
law  can  arise  in  the  work  of  the  Medical 

Board? Sir  Eric  Bowyer:  No,  I 

think  no  questions  of  law  could  arise. 

339.  If  what  you  say  is  true,  why  do 
you  have  a legal  chairman  when  you  go 
to  appeal?  On  the  face  of  it,  it  must 

be  a mistaken  arrangement? Mr 

Dennys:  In  the  normal  run  of  cases 
before  the  Medical  Board,  no  question 
of  law  arises  at  all.  It  is  purely  a matter 
of  medicine,  but  there  are  occasions  on 
which  the  exact  application  of  the  regu- 
lations, with  regard  to  the  assessment 
of  injuries,  may  raise  such  a question, 
sc  on  appeal,  or  reference  to  the  Medical 
Appeal  Tribimal,  it  is  then  advisable 
to  have  a lawyer  in  the  chair.  At  this 
point,  it  is  a mixed  question  of  medicine 
and  law,  but  it  does  not  arise,  ordinarily, 
at  the  first  stage  of  adjudication  by  the 
Medical  Board. — Sir  Eric  Bowyer : I 
think  our  experience  has  been  that  there 
is  hardly  ever  a question  of  law  arising, 
even  on  the  Medical  Appeal  Tribunal. 
The  Medical  Appeal  Tribunal' is  almost 
entirely  concerned  with  assessment.  I 
agree  that  it  puzzles  one  why  one  has 
a legal  chairman. 

340.  Lord  Balfour  of  Burleigh : The 

question  whether  the  accident  arose  in 
the  course  of  the  employment  would  be, 
in  the  first  instance,  decided  by  the  In- 
surance Officer.  It  would  only  be  when 
the  Local  Tribunal  had  decided  against 
the  Insurance  Officer  that  the  case  would 
go  to  the  Medical  Tribunal? ^Yes. 

341.  It  is  difficult  for  me  to  see  how 
any  question  of  law  could  arise.  The 


question  whether  the  accident  was  in  the 
course  of  employment  is  a question  of 
fact,  rather  than  of  law? ^Yes. 

342.  Lord  Linlithgow : The  case  of 
sickness  is  probably  more  urgent  than 
some  of  the  matters  we  have  been 
discussing.  Can  you  give  one  some  idea 
how  long  it  would  take  from  the  time 
a claim  is  put  in  to  the  Insurance  Officer? 
It  goes  from  the  Insurance  Officer  to  the 
tribunal,  who  allow  it  to  go  to  the 
Medical  Board,  who  then  may  give  a 
decision  against  the  man,  and  it  then 
goes  to  the  Appeal  Tribunal.  How  long 

would  that  take? ^It  does  not 

normally  go  to  the  Local  Tribunal. 

343.  I am  deliberately  inserting  a sug- 
gestion of  appeal,  so  as  to  give  the 
longest  possible  case.  What  is  the 
longest  time  a case  like  this  could  take 
tO’  go  through  the  machine?  Months  or 

weeks? With  the  Local  Insurance 

Tribunal,  you  are  not  dealing  with 
months.  I do  not  know  the  answer,  but 
1 should  think  it  is  a week  or  two. 

344.  Chairman:  It  sits  once  a week, 

does  it  not? Yes. 

345.  Does  it  tend  to  have  a back-log  of 

cases,  or  is  it  up  to  date,  as  a rale? 

Miss  Hellon : The  tribunals  are  two  to 
three  weeks  in  arrears,  but  they  do  not 
all  sit  once  a week.  It  depends  on  the 
business  of  the  Tribunal. 

346.  But  if  they  are  in  arrears,  there 
must  be  a delay  of  at  least  that  much? 

^There  would  be  two  to  three  weeks, 

if  you  had  to  wait  for  a Tribunal  decision 
before  going  to  a Medical  Board. 

347.  Lord  Linlithgow:  And  if  there 
is  an  appeal  to  the  Medical  Board,  that 

might  take  another  two  weeks? ^Yes. 

If  he  had  got  an  assessment  by  the  Medi- 
cal Board,  he  would  be  getting  money 
in  the  meantime.  In  the  majority  of 
cases,  it  is  accepted  by  the  Insurance 
Officer  that  the  accident  arose  out  of  the 
employment  and  the  case  proceeds 
straight  to  the  Medical  Board  for  assess- 
ment. 

348.  An  exceptional  case,  I agree,  lasts 
for  some  five,  six  or  seven  weeks,  and 
in  the  course  of  that  period  is  there  any 
method  by  which  the  appellant  can 

obtain  an  advance  of  any  sort? ^If  he 

is  totally  incapable  of  work  he  is,  of 
course  on  sickness  benefit  all  the  time, 
pending  settlement  of  Ibis  industrial 
injury  claim. 
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349.  Chairman : Now  we  come  to  the 
Referees  under  the  Family  Allowances 
Act,  and  the  Old  Age  Pensions  pro- 
cedure. Here  you  provide  that  ques- 
tions of  law  may  go  to  the  High  Court 
while  you  deny  it  in  die  case  of  the 
Commissioner.  Are  there  substantial 
considerations  which  determine  the 
difference  in  procedure,  or  is  iit  just  as 

history  has  brought  it  to  be? Sir  Eric 

Bowyer-.  It  is  historical.  The  family 
allowances  were  the  ikst  new  social 
scheme  to  be  introduced  after  the  war. 
The  Act  was  passed  in  1945,  and  took 
effect  in  1946.  The  main  National  In- 
surance scheme  did  not  take-effect  until 
1948.  There  was,  therefore,  no  proce- 
dure such  as  the  local  appeal  tribunal 
and  the  Commissioner,  to  deal  with 
fainily_  allowances.  So,  the  procedure  of 
the  Minister  deciding  subject  to  appeals 
to  Referees,  culled  from  the  contributory 
pensions  procedure,  was  perforce 

adopted. 

350.  the  Department  thinks 
about  these  things,  does  it  conclude  that 
there  are  types  of  procedure  which  are 
preferable  to  others,  or  does  it,  on  the 
whole,  feel  that  what  history  has  washed 

up  is  for  the  best? Let  me  say,  first, 

that  the  family  allowances  system,  as 
it  is  at  the  m'oment,  appears  to  work 
perfectly  weili.  Perhaps  I should  not  use 
the  words  “ perfectly  well  ”,  but  it  works 
well. 

351.  You  mean  you  have  no  evidence 

of  dissatisfaction? We  have  no 

evidence  of  dissatisfaction  with  the 
present  system,  but  in  cold  logic,  if  one 
was  starting  from  scratch,  I think  one' 
would  adopt  the  local  appeal  tribunal 
and  Commissioner  system. 

352.  And  you  think  that  the  Depart- 
ment would  move  to  that  if  occasion 

arose?- >1  think  so,  yes.  I do  not 

think  we  want  to  make  the  move,  but 

•the  local  appeal  tribunal  and  Comm'is- 
•sioner  system  is  a very  good  procedure 
indeed. 

353.  Am  I right  in  assuming  .that  the 

departmental  view  would  be  that  the  one 
type  of  procedure  was  preferable  to  the 
other,  but  that  the  degree  of  pref'erability 
was  not  great  enough  to  warrant  making 
a change?- Yes,  I think  that  is  fair. 

354.  Lord  Justice  Parker:  There  are 
certain  cases  under  .this  .Acit  where  the 
Minister’s  decision  is  final,  and  it  does 

31870 


not  go  to  a Referee  at  all? ^Yes,.such 

as  the  awkward  type  of  case  where  there 
is  a claim  for  a family  allowance  by 
both  the  father  and  mother,  who  are 
separated. 

355.  Is  the  reason  why  no  right  of 

appeal  is  given  that  it  is  thought  to  be 
purely  discretionary? ^Yes. 

356.  I noticed  that  when  there  is  an 
appeal  to  the  Referee — correct  me  if  I 
am.  wrong — the  Referee  has  the  Minis- 
ter s reasons  for  his  first  decision,  but 
the  claimant  has  not,  which  seeans  rather 
curious.  Why  is  the  claimant  not 
allowed  to  see  the  Minister’s  reasons, 
and  know  the  case  that  he  has  got  to 
answer? — —Miss  Hellon:  When  a claim 
for  a family  afiowance  is  turned  down, 
the  mother  is  told  wihy  and  of  her  right 
of  appeal  to  the  Referee.  If  she  appeals, 
sihe  makes  her  case  in  writing,  and  the 
Referee  then  expects  from  the  Minister 
his  _ reasons  for  coming  to  his  advetrae 
decision.  If  it  is  obviously  a case  where 
the  claim  must  fail,  the  Minister  says; 
“Really,  I do  not  think  I need  go  into 
full  details.  You  have  got  all  the  case 
papers.”  The  Referee  can  then  turn 
down  the  appeal  himself.  If  he  finds 
Chat  there  is  something  whioh  justifies  an 
oral  hearing,  or  further  consideration,  he 
insists  on  the  Minister  submitting  a state- 
m’ent,  and  that  statement  is  sent  to  the 
woman,  and  she  can  comment  on  it. 

357.  Lastly,  the  Referee  is  not  bound 

to  give  his  reasons  for  his  decision,  but 
in  practice  he  does? In  practice,  yes. 

358.  Has  that  been  only  recently  intro- 

duced, or  has  that  always  been  the  prac- 
tice?  It  was  the  same  under  contri- 

butory pensions. 

359.  Sir  Geoffrey  King:  In  .all  -the 

years  that  this  right  to  go  to  the  High 
Court  under  the  Famiily  Allowances  Act 
has  existed,  how  many  cases  have  gone 
to  the  High  Court? ^TW'O. 

360.  Lord  Justice  Parker:  Might  I just 
ask  one  other  question?  Under  the 
pneumiocondosis  scheme  you  have  a 
tribunal  'Or  board,  and  in  this  case,  un- 
like any  other,  there  is  not  a legal  chair- 
man, but  they  'are  all  three,  I think,  civil 

servants? Mr.  Dennys:  I think  that 

there  may  be  confusion  between  two  dif- 
ferent boards  here.  There  is  an 
administrative  • board,  responsible  for 
adjudication  under  the-  pneum'Oconiosis 
and  . byssinosis  scheme,  and  also  the 

A 7 
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workmen’s  compensation  supplementa- 
tion scheme.  In  fact,  it  is  the  same  body 
in  two  different  capacities,  and  the  chair- 
man of  that  is  a lawyer.  There  are  two 
civil  servants  on  the  board,  but  there 
are  also  representatives  of  the  trade 
unions. 

361.  Mr.  Bowen:  In  the  case  of  a 

death  an  inquest  is  held.  Suppose  the 
verdict  is  that  the  man  died  of 
pneumoconiosis.  Have  there  not  been 
cases  causing  distress  where  that  has  been 
followed  up  by  a Medical  Board  which 
has  foimd  the  opposite? That  is  so. 

362.  If  you  have  a widow  who 
mistakenly,  by  reason  of  the  inquest, 
has  been  led  to  expect  that  she  would 
become  entitled  to  payments  under  the 
Act  and  then,  subsequently,  the  Board 
comes  to  a contrary  conclusion  . . . 

^That  is  certainly  the  case.  There  was 

trouble,  but  it  was  very  localised  and 
its  origin,  I think,  was  very  largely  that 
no  use  had  been  made  of  a qualified 
pathologist  before  the  coroner’s  verdict 
was  reached.  A circular  has  now  been 
sent  out  by  the  Home  Office,  recom- 


mending that  in  all  inquests  on 
pneumoconiosis  cases  a qualified  patho- 
logist should  be  used.  The  number  of 
these  distressing  cases,  where  there  is 
a difference  between  the  coroner’s 
verdict  and  the  verdict  of  the 
Pneumoconiosis  Medical  Board,^  has 
been  reduced.  We  hope  to  reduce  it  still 
further  when  these  new  arrangements 
have  had  time  to  take  effect.  But  I 
should,  perhaps,  for  clarity  say  that  the 
decision  on  the  claim  for  death  benefit 
will  largely  depend  on  the  view  of  the 
Pneumoconiosis  Medical  Board. 

363.  I am  not  so  much  complaining  of 
the  conflict,  which  may  well  be  unavoid- 
able, but  the  fact  is  that  the  widow  is 
led  to  believe  that  her  claim  will  be  met, 
by  reason  of  the  medical  evidence  at 
the  inquest,  and  then,  very  shortly  after- 
wards, the  whole  position  is  reversed. 

The  situation  certainly  cannot  be 
justified,  but  we  are  doing  our  best  to 
get  rid  of  it. 

Chairman:  I thank  you.  Sir  Eric,  for 
your  evidence,  and  for  the  assistance  of 
Mr,  Dennys  and  Miss  Hellon. 


{Jhe  witnesses  withdrew.) 
{Adjourned  until  2.30  p.m) 


Examination  of  Witness 


Sir  Harold  Fieldhouse,  K.B.E.,  C.B.,  Secretary 

on  behalf  of  the  National  Assistance  Board 
Called  and  Examined 

{Note : The  Memorandum  submitted  by  the  National  Assistance  Board  in  reply 
to  a Questionnaire  from  the  Committee  appears  in  Volume  I,  Memoranda  Submitted 
to  the  Committee  on  Administrative  Tribunals  and  Enquiries  by  Government 


Departments.) 

364.  Chairman:  I think.  Sir  Harold, 

we  would  like  to  ask  you  a few  ques- 
tions about  your  procedures.  I under- 
stand that  the  Board  are  concerned  with 
150  tribunals? ^There  are  152. 

365.  And  that  over  the  year  a very 
large  number  of  cases  are  dealt  with? 

^The  numbers  are  given  in  the 

memorandum.  I would  not  call  it  a 
very  large  number,  relatively  to  the 
2 million  cases  which  the  officers  of  the 
Board  have  to  deal  with.  It  is  about 
10,000  or  11,000  a year. 

366.  Is  it  your  impression  that  the 
working  of  these  tribunals  is  satisfactory 


in  the  broad  sense  that  the  people  who 
go  to  them  to  have  their  appeals  heard 
on  the  whole  come  away  with  the  feel- 
ing that  they  have  had  a fair  show,  and 

that  justice  has  been  done? 1 think 

so.  I cannot  be  quite  sure  about  that, 
but  I think  so.  The  number  of  what  you 
might  call  “ follow-up  ’’  complaints  is  not 
considerable. 

367.  I think  that  is  our  impression, 

too. ^It  is  certainly  my  impression, 

but  you  will  understand  that  I cannot 
answer  categorically  yes  or  no. 

368.  So  that  the  Board  is  not  at  the 

moment  troubled  about  the  need  to  alter 
the  existing  system? ^Not  in  the  least. 
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369.  There  is  one  question  which 
comes  out  of  that,  and  you  can  answer 
it  whichever  way  you  want.  As  far  as 
I can  see,  you  do  not  prescribe  any 
common  form.  The  Tribunals  each  go 
their  own  way  and  deal  with  the  cases 
as  they  think  best.  I should  have 
thought  that  there  was  a risk  that  they 
would  handle  similar  cases  in  rather 
differing  ways,  producing  different 

results? We  do  not  notice  it,  but  in 

fact  consistency  is  not  what  I might  call 
a matter  of  paramount  consideration  to 
us  here.  Of  course  the  Tribunals,  like 
the  Board’s  officers,  are  bound  to 
respect  the  Act  and  the  Regulations. 
The  Regulations,  provide,  so  to  speak, 
the  framework  for  the  decision,  but 
within  them  the  Tribunals  are  allowed 
a wide  discretion.  I cannot  remember 
that  we  have  ever  had  occasion  to  think 
ill  of  a Tribunal  or  complain  because  it 
has  been  exercising  its  discretion  in  a 
way  that  is  extravagant,  or  the  other 
way  round.  They  are  not,  of  course, 
making  case-law.  Each  decision  is  a 
decision  on  the  facts  of  an  individual 
case.  Circumstances  in  individual  cases 
vary  and  we  should  therefore  expect 
variation  in  the  decisions.  I should  say 
that  the  main  job  of  the  Tribunal  arises 
out  of  its  discretionary  power  to  vary  the 
normal  • assessment  which  would  be 
prescribed  by  the  Regulations.  I certainly 
have  had  no  occasion  even  to  raise  my 
eyebrows  because  one  Tribunal  was  being 
very  different  from  another. 

370.  How  much  help  are  they  given, 
in  doing  their  work,  by  members  of 

your  Department? ^Not  very  much. 

There  is  a Board’s  officer  there,  who  may 
be  either  the  officer  whose  decision  is 
appealed  against  or  somebody  from  his 
office.  He  is  there  to  be  questioned  by 
the  Chairman.  The  clerk  of  ffie  Tri- 
bunal does  all  the  secretarial  work  of 
the  Tribunal,  and  I do  not  doubt  that 
if  he  is  consulted  by  the  Chairman  he 
gives  all  the  help  he  can.  But,  by  and 
large,  the  Chairmen  are  experienced 
people,  and  I do  not  think  they  need 
very  much  help. 

371.  Mr.  Russell : The  clerk,  of  course, 

is  somebody  belonging  to  the  Depart- 
ment?  ^Yes. 

372.  Do  you  think,  from  your  ex- 
perience, that  there  is  ever  any  feeling 
among  claimants  that,  somehow,  the 
Appeal  Tribunal  is  in  the  pocket  of  the 


Department?  Do  you  follow  what  I 

mean? ^Yes,  I know  exactly  what  you 

mean.  I have  thought  about  this  and 
I asked  this  question  of  our  local  people. 
They  say  that  it  is  very  difficult  to 
remember  any  case  in  which  it  has  been 
represented  that  the  fact  that  the  clerk 
of  the  Tribunal  is  an  officer  of  the 
department  has  influenced  unfairly  the 
decision.  I should  say,  myself,  to  be 
perfectly  frank  with  the  Committee,  that 
■the  fact  is  not  noticed. 

373.  But  you  think  the  clerk  does  in 

fact,  noticed  or  not,  sometimes  influence 
the  Appeal  Tribunal  in  its  decision? 

No,  I did  not  say  that.  I said  that 

the  clerk  was  there,  and  it  was  open 
to  the  Chairman  to  consult  him  if  he 
wished. 

374.  When  the  Tribunal  are  going  to 
make  their  decision,  does  everybody 
leave  the  room  while  they  discuss  it? 
All  except  the  clerk. 

375.  Does  the  Board’s  officer  leave 

the  room? ^Yes. 

376.  And  no  reasons  are  ever  given? 
No. 

377.  Do  you  ffiink  it  would  be  a good 
thing  that  they  should  state  shortly  their 
reasons,  for  the  benefit  of  the  claimant 

who  has  lost? ^If  I may  say  so,  Mr. 

Chairman,  this  raises  a very  big  ques- 
tion : whether  there  should  be  a further 
right  of  appeal.  I would  say  there  is 
absolutely  no  reason  at  all  why  reasons 
should  be  given,  if  there  is  no  further 
right  of  appeal. 

378.  Mr.  Russell:  Let  me  ask  you  a 
question,  on  the  assumption  that  it  does 
not  involve  any  further  right  of  appeal, 
and  simply  looking  at  it  from  the  point 
of  view  of  having  a claimant  reasonably 
satisfied.  As  a practical  matter,  it  would 
be  possible  for  them  to  state  their 

reasons? It  would  be  very  difficult. 

1 would  remind  the  Committee  that  the 
reasons  for  the  officer’s  decision  are 
stated  in  writing  on  the  form  which  goes 
to  the  applicant  and  to  the  Tribunal.  I 
think  it  is  fair  to  say  that  if  the  Tribunal 
confirms  the  officer’s  decision  it  is,  in 
effect,  confirming  it  for  the  reasons  ex- 
plained by  the  officer  in  giving  his 
decision.  If  the  Tribunal  does  not  con- 
firm the  officer’s  decision,  but  substitutes 
another  decision  for  it,  it  would  be 
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possible  but  not  very  easy,  for  the  Tri- 
bunal to  give  its  reasons.  Many  of  the 
questions  are  questions  whether  some- 
thing more  should  be  given  than  would 
be  provided  by  the  normal  Regulations. 
The  sort  of  question  the  Tribunal  has 
to  decide  is  how  much  it  should  give  for 
extra  coal,  if  the  applicant  has  got  to 
keep  a fire  going  in  a sick  person’s  room. 
That  is  a matter  it  decides  in  the  light 
of  its  experience,  knowledge  of  the 
world,  and  knowledge  of  coal  prices. 
There  is  no  absolute  amount,  and  I sug- 
gest it  would  be  just  as  difficult  for  the 
Tribunal  to  give  reasons  for  arriving  at 
a particular  figure,  as  it  would  be  for  a 
magistrate  to  give  reasons  why  he 
decided  on  25s.  or  30s.  to  be  paid  by  a 
deserting  husband. 

379.  But  you  say  the  officer  gives 

reasons  for  his  decisions? ^Yes. 

380.  And  let  me  assume  that  the  Tri- 
bunal agree  with  his  decision,  and  agree 
with  his  reasons.  They  could,  in  that 
case,  say  “ For  the  reasons  given  by  the 

officer,  we  uphold  it”? Plainly  they 

could. 

381.  And  if  they  disagree  with  the 
officer,  I suppose  they  have  reasons  for 
disagreeing  with  him.  Could  not  they 

state  their  reasons? The  reasons  for 

disagreeing  are  “ We  think  the  applicant 
ought  to  have  a little  more.” 

382.  But  the  officer,  in  stating  a par- 
ticular figure  has,  I gather  from  you,  to 
some  extent  stated  the  process  of 
thought  by  which  he  reached  that  figure? 

Only  broadly.  He  has,  for  instance, 

only  stated  that  the  applicant  has  extra 
needs,  by  reason  of  having  to  keep  a 
fire  in  his  room,  and  says  “ I am,  there- 
fore, giving  the  applicant  an  extra  5s. 
a week 

383.  And  if  the  applicant  in  an 

imaginary  case  says  “ I do  not  like  that, 
and  I want  10s.  a week  ”,  I suppose  he 
would  give,  as  reasons  why  he  wanted 
the  extra  5s.,  the  price  of  coal,  size  of 
the  fire,  and  the  number  of  hours  he 
says  it  needs  to  be  burned? ^Yes. 

384.  If  they  do  not  agree  with  that 
argument,  I suppose  they  at  least  agree 
with  some  of  the  reasons,  and  they  at 
least  could  state  them  negatively?-^ — 
They  could. 

385.  Apart  from  any  difficulty  in  a 
particular  case  of  stating  your  reasons  in 


more  than  one  sentence,  do  you  think 
a person  who  lost  his  appeal  to  the 
Tribunal  would  be  less  likely  to  have  a 
sense  of  grievance  if,  from  the  stated 
reasons,  he  could  realise  that  his  point 
had  been  understood? ^Again,  I can- 

not be  sure  about  that.  I should  not 
have  thought  so. 

386.  Could  I ask  you  one  quite  differ- 
ent point  on  paragraph  7,  answer  (iii) 
A of  your  written  memorandum?  I do 
not  quite  understand  Note  2:  “Any 
appeal  against  disqualification  for  assist- 
ance on  the  ground  that  a person  is 
engaged  in  a trade  dispute  is  referred 
by  the  Appeal  Tribunal  for  adjudication 
under  Section  43  of  the  National  Insur- 
ance Act  1946  ”.  What  is  that  about? 
Is  this  something  which  your  Appeal 
Tribunal  does  not  concern  itself  with, 

and  does  not  decide  on? ^Yes.  This 

is  broadly  a question  of  whether  a man, 
who  is  out  of  work  because  of  a strike, 
is  engaged  in  a trade  dispute.  That  is  a 
matter  which  is  decided  by  the  statutory 
authorities  under  the  National  Insurance 
Act.  Therefore,  it  is  referred  those 
authorities  to  decide  for  purposes  of 
assistance. 

387.  It  is  a sort  of  special  case  stated 

to  another  authority? Yes. 

388.  Most  of  the  cases  that  are  dealt 
with,  I see,  are  on  refusal  to  give  assist- 
ance, or  the  amount  of  the  assistance 

given? 1 should  say  about  19  out  of 

20. 

389.  I see  from  paragraph  7,  answer 
(iii)  A (4)  that  there  are  questions  which 
might  be  somewhat  difficult  to  decide ; 
for  instance,  whether  a person  is  a per- 
son “ without  a settled  way  of  living 

X gather  the  number  of  cases  under  that 

sort  of  head  is  very  small? ^Yes.  The 

question  is  whether  the  applicant  shall 
be  required  to  stay  at  an  institution  one 
night  instead  of  two  nights,  and  do  some 
work.  It  is  a very  small  question,  but 
at  the  time  this  provision  was  put  into 
the  Act  there  was  a good  deal  of  tender- 
ness about  the  liberty  of  the  subject.  The 
point  was  whether  the  Board,  or  the  local 
authority  acting  as  the  Board’s  agents, 
should  have  the  right  to  detain  a man 
even  two  nights,  without  the  concurrence 
of  the  Appeal  Tribunal — ^whether  if  they 
think  a man  is  exploiting  the  public  by 
staying  in  one  of  these  institutions  when 
he  could  afford  to  stay  outside,  they  may 
say  “In  future,  you  may  only  stay  on 
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condition  that  you  remain  in  the  institu- 
tion to  the  second  day,  and  do  work  in 
and  about  the  institution”.  The  provi- 
sion, has  been  very  effective.  It  has 
kept  away  many  people  who  had  no 
need  to  go  to  those  places. 

390.  Miss  Oswald:  I should  like  to 
know  a little  more  about  the  selection 
of  the  members  of  the  Tribunal,  because 
obviously  so  much  depends  on  the 

quality  of  the  people  serving? 1 am 

afraid  I cannot  say  very  much  about  this, 
because  it  is  a matter  that  I do  not 
interfere  in  at  all.  The  members  are 
all  appointed  by  the  Minister  of  Pen- 
sions and  National  Insurance.  Up  to 
1948,  the  Board  had  the  appointment  of 
one  member  and  the  Tribunal  consisted 
of  a chairman,  appointed  by  the  Minis- 
ter, one  member  appointed  by  the  Board 
to  represent  the  Board,  and  one  member 
appointed  by  the  Board  from  a panel 
of  persons  nominated  by  the  Minister  of 
Labour — ^Pensions  and  National  Insur- 
ance now — to  represent  work-people.  All 
these  members  are  now  appointed  by, 
or  nominated  by  the  Minister  and  I do 
not  have  very  much  say  about  the  sort 
of  people  they  put  on  our  Tribunals. 

I could  give  you  some  idea  of  the  pro- 
fessional or  industrial  background  of 
some  of  these  people,  if  you  want  it. 
For  instance,  I could  tell  you  that  42 
out  of  152  chairmen  are  lawyers. 

391.  Those  will  be  Chairmen? Yes. 

Generally  speaking,  I know  that  the 
Ministry  look  for  the  right  sort  of 
person ; the  man  who  has  got  experience 
in  public  affairs — ^not  politics — the  man 
or  woman  who  is  used  to  dealing  with 
people.  There  is  a whole  variety  of 
people  here  who  fit  that  description,  and 
there  are  a number  of  trades  and  pro- 
fessions represented. 

392.  Lord  Balfour  of  Burleigh:  I am 

interested  in  this  question  of  maintaining 
parallel  standards.  If  I understood 
correctly,  you  gave  it  as  your  opinion 
that  because  all  the  questions  are  of 
individual  circumstances,  they  have  just 
got  to  be  so  treated.  In  fact  there  is  not 
much  point  in  trying  to  get  similar  treat- 
ment throughout  the  country? 1 said 

we  had  never  had  occasion  to  feel  con- 
cerned about  inconsistency. 

393.  There  we  were  talking  about 
Tribunals,  but  what  about  the  offices? 
You  have  got  418  Area  Offices.  Do  you 
issue  anything  in  the  form  of  guiding 


instructions  to  your  offices,  about  how 

to  handle  typical  cases? Indeed,  we 

do.  These  are  the  departmental  operative 
instructions. 

394.  Their  existence  would  tend  to 

produce  uniformity? ^Yes.  The  dis- 

cretion obviously  has  to  be  controlled 
and  kept  within  reasonable  bounds  so 
far  as  the  staff  are  concerned. 

395.  Do  you  send  inspectors  round  to 

see  how  the  different  Area  Offices  are 
handling  their  cases? We  do. 

396.  Mr.  Bowen:  When  the  officer  or 
the  Tribunal  is  dealing  with  an  applica- 
tion for  National  Assistance  I appreciate 
that  there  is  a substantial  element  of 
discretion  involved,  but  when  it  is  an 
application  for  a non-contributory  Old 
Age  Pension,  it  is  largely  a question  of 

arithmetic? After  the  questions  of 

qualification,  such  as  age  and  residence, 
and  so  on,  are  settled,  it  is  largely  a 
matter  of  arithmetic. 

397.  So  that  so  far  as  that  category 
is  concerned,  there  is  no  reason  why 
both  the  officer  and  the  Tribunal  should 
not  give  reasons  when  they  reject  an 

application  for  a pension? No,  I 

cannot  see  the  same  difficulty  as  I do 
in  regard  to  assistance. 

398.  Is  it  right  that  in  fact  the  Tribunal 
never  gives  a reason  for  refusing  a 
pension,  and  that  the  officer  usually 
confines  his  reason,  if  he  gives  one,  to 
saying  that  the  income  or  capital  is  in 

excess  of  that  which  is  allowed? ^It 

is  not  quite  as  mysterious  as  that  sounds, 
if  I may  say  so  without  disrespect.  It 
may  well  be  that  in  any  formal  com- 
munication no  reason  at  all  is  given,  but 
it  would  be  fully  explained  to  the 
applicant  for  a non-contributory  Old  Age 
Pension  why  he  could  not  get  a pension. 

399.  People  come  to  me  and  produce 
a form  on  which  it  says  “Your  claim 
has  been  rejected,  because  your  income 
is  above  that  which  is  permitted”.  I 
then  ask  for  information,  and  I am 
frequently  given  a quite  simple  sum, 
which  shows  that  they  are  over  and 
above  by  so  much.  There  is  no  reason 
why  that  should  not  be  given  to  the 

applicant  himself,  or  herself? ^Not  at 

all.  There  is  no  reason  why  it  should 
not  be  given — certainly  if  the  applicant 
asks  for  it.  I think  at  some  stage  it  would 
be  given,  because  these  things  are  not 
settled  without  some  interview  between 
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the  officer  and  the  applicant.  At  that 
time  the  officer  would  make  it  perfectly 
plain  to  the  applicant — “ I am  sorry  you 
cannot  get  a pension,  because  you  are 
not  70  ”,  “ . . . you  are  not  blind  ”,  or 
“You  cannot  get  a pension,  because  you 
have  got  too  much  capital.  Let  me  show 
you  how  it  works  I am  sure  these 
explanations  are  given  quite  commonly 
and  usually,  but  in  fact,  as  you  say,  the 
decision  is  not  explained  in  writing.  The 
written  communication  simply  records 
that  a pension  cannot  be  granted. 

400.  Sir  Geoffrey  King:  The  Board 

has  had  some  pretty  stormy  periods  at 
various  times,  going  back  to  1935.  As 
far  as  you  know,  has  there  ever  been 
any  serious  volume  of  complaint  about 
the  working  of  the  Appeal  Tribunal 
system,  or  its  predecessors? ^No. 

401.  Many  things  have  been  criticised 

in  very  violent  terms? ^Yes,  but  I 

cannot  remember  any  serious  volume  of 
complaint  about  the  provision  for  appeal. 

402.  Major  Morrison : I think  you 
said,  Sir  Harold,  that  it  was  the  Minister 
of  Pensions  and  National  Insurance 
rather  than  the  National  Assistance 
Board,  who  appointed  the  Tribunals,  and 
therefore  you  do  not  have  any  direct 
connection  with  that.  Could  you  tell  us 
how  he  is  advised,  in  regard  to  finding 
these  people,  because  it  cannot  be  very 
easy  to  find  people  in  some  areas  to  take 
on  this  rather  difficult  and  arduous  task? 

1 am  sorry  if  I do  not  seem  to  be 

very  forthcoming  about  this,  but  you  will 
understand  the  reasons.  I gather  that  an 
enquiry  has  to  be  made  in  the  localities 
for  local  people  to  act  on  local  bodies. 
The  Minister  has  officers  in  the  locality 
— his  regional  officers,  and  other  local 
officers — and  I have  no  doubt  they  report 
on  likely  persons.  I believe  the  Advisory 
Committees  are  sometimes  consulted 
about  this,  although  I could  not  be 
absolutely  sure.  In  looking  round  for 
local  people  to  do  the  right  sort  of  job, 
the  Department  uses  its  eyes  and  ears 
i.e.,  its  local  staff, 

403.  Lord  Linlithgow  : A large  number 
of  the  cases  dealt  with  both  by  the 
Board  and  by  the  Tribunals  must,  pre- 
sumably, concern  old  people  and  sick 
people.  There  must,  therefore,  be  a 
number  of  occasions  where  the  appellants 
cannot  themselves  appear  before  the 
Board  or  the  Tribunal.  They  may  have 


no  relations,  and  they  may  have  no 
friends.  In  a case  like  that,  is  a repre- 
sentative chosen  by  the  Tribunal  or  by 
the  Board  to  represent  them? ^No, 

404.  How  is  such  a case  dealt  with? 

^The  applicant  is  informed  that  if 

he  cannot  attend  himself,  he  may  send 
a representative  or,  if  he  can  attend  him- 
seff,  he  may  bring  a friend.  That  is  all. 

405.  And  neither  the  Board  nor  the 
Tribunal  has  power  to  appoint  a repre- 
sentative to  help  him,  if,  as  in  some 
cases,  there  is  no  person  to  represent 

him? 1 would  not  think  it  is  a matter 

of  power.  We  simply  do  not  do  it, 
unless  the  applicant  says  “ I want  to 
put  my  case  to  the  Appeal  Tribunal,  but 
I cannot  travel  to  the  Tribunal  ”.  The 
officer  would  then  say  “ Somebody  can 
go  for  you,  surely.  Have  you  got  a 
relative  or  friend?  Would  you  like  to 
ask  the  local  representative  of  the  Old 
Age  Pensioners’  Association,  or  a trade 
union?  ” 

406.  So  the  members  of  the  Board  do 
take  the  initiative  in  a case  like  that? 

1 would  hope  that  the  officer,  in  the 

ordinary  exercise  of  his  welfare  functions, 
would  be  helpful  in  a case  like  that. 
However,  I do  not  want  to  give  you  the 
impression  that  we  go  out  of  our  way 
to  ^say  to  applicants,  “ If  you  have  not 
gor  anybody  you  can  send,  we  will  look 
for  somebody  for  you  ”,  because  we  do 
not  do  that. 

407.  No,  but  on  the  other  hand  you 
would  see  that  nobody,  in  fact,  was 
debarred  from  a hearing,  because  he 

could  not  find  somebody? ^The  rules 

say  that  a case  may  be  taken  in  the 
absence  of  the  appellant.  In  such  ^ a 
circumstance  we  should  expect  the  Chair- 
man to  take  very  good  care  that  the 
Board’s  officer  brought  out  any  facts 
that  might  tell  in  favour  of  the  appellant. 

408.  I have  just  one  more  question. 
The  total  amount  paid  out  by  the  Board 
during  1954  was  £130  million.  Is  there 
any  form  of  general  ceiling,  above  which 
the  total  should  not  be  allowed  to  rise? 
Are  the  local  offices  encouraged  not  to 
exceed  a certain  ceiling,  or  is  it  left 

entirely  to  them? ^There  is  no  ceiling 

at  all. 

409.  Chairman:  Does  each  Tribunal 

have  a clerk,  Sir  Harold? ^Yes. 
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410.  What  does  he  do? His  first 

job  would  be  to  see  that  the  Tribunal 
is  constituted,  and  that  involves  the 
appointment  of  a member,  to  represent 
work-people,  from  the  panel  nominated 
by  the  Minister  of  Pensions  and  National 
Insurance.  He  is  not  really  acting  as 
clerk  of  the  Tribunal  in  that  function ; 
he  is  acting  directly  on  behalf  of  the 
Board.  Then,  he  would  do  all  the 
secretarial  work ; summon  the  members, 
notify  the  applicants,  notify  the  officer, 
arrange  for  the  hearing  at  a certain  place, 
see  that  all  the  papers  were  there.  After 
the  hearing  he  would  note  the  decision, 
communicate  it  to  the  officer  concerned 
and  see  that  it  was  carried  out. 

411.  Is  he  there  while  the  decision  is 

made? ^Yes. 

412.  May  he  speak  at  that  time? 

Certainly,  if  he  is  asked  and  I would 
not  put  it  past  him  to  speak  if  he  is 
not  asked.  But  I do  not  think  he  is 
often  asked. 

413.  I am  asking  the  question,  because 
I think  that  in  the  older  scheme  of  things 
one  of  the  things  criticised  was,  was  it 
not,  that  the  Board,  either  through  its 
member  on  the  Tribunal — ^which  it  does 
not  have  now— or  through  the  clerk,  had 
too  tight  a hold  on  the  Tribunal.  In 
fact  this  criticism  is  mentioned  in  a book 
which  is  in  front  of  me  at  the  moment? 
Yes,  I have  seen  it  said. 

414.  That  was  in  the  past.  I am 
interested  in  the  present  arrangements. 
Would  you  be  clear  that  the  clerks  now 
so  understand  their  jobs  that  the  Depart- 
ment does  not  intrude  into  the  work  of 
the  Tribunal  at  all,  and  that  there  is  no 
risk  of  it?  I think  that  is  an  important 

point,  is  it  not? 1 agree  it  is  a highly 

important  point.  It  is  a very  delicate 
point,  too.  We  do  not  want  to  seem  to 
be  instructing  clerks  to  Tribunals,  but 
on  the  other  hand  we  do  not  want  a 
man  there  who  is  palpably  dumb.  Make 
no  mistake  about  it,  I am  concerned  not 
only  for  the  interests  of  the  taxpayer 
here,  but  for  the  interests  of  the  appellant, 
as  well.  I think  the  clerk  has  got  to 
have  sufficient  sense  to  pipe  up  at  times, 
but  that  does  not  mean  to  say  that  he 
is  seeking  to  take  part  in  the  Tribunal’s 
deliberations.  Let  me  just  instance  one 
case.  I do  not  know  very  much  about 
the  inside  of  these  Tribunals.  I have 
kept  away,  myself.  But  I did  go  to  see 


one,  because  I knew  that  I would  be 
coming  here.  I found  they  have  very 
informal  meetings — perhaps  even  more 
informal  that  this  gathering  this  after- 
noon. The  case  before  the  Tribunal  was 
an  interesting  one  of  an  old  person  who 
had  fairly  early  expectations  of  quite 
a large  sum  of  money  under  a will.  It 
became  clear  that  the  appellant  needed 
something  then,  although  the  officer  had 
taken  a different  view.  The  Tribunal 
said,  “ We  ought  to  make  this  assistance, 
subject  to  repayment  The  clerk  said, 

“ I think  I must  tell  you,  Mr.  Chairman, 
that  you  cannot  do  that.  You  have  no 
power  to  do  that  ”.  That  is  the  sort  of 
thing  I should  expect  a clerk  to  say.  I 
should  have  taken  a very  poor  view  of 
him  if  he  had  let  the  Tribunal  decide  to 
give  this  relief  on  loan,  when  they  had 
no  power  to  impose  such  a condition. 

415.  I understand  that.  He  is  inter- 
preting the  Regulations? Not  really. 

416.  Drawing  the  attention  of  the 

Tribunal  to  the  Regulations? ^Yes. 

^417.  But  at  the  same  time  that  is  a 
position  which  can  be  looked  at  both 
ways,  is  it  not? Yes. 

418.  Mr.  Russell:  You  said  that  you 

gave  departmental  instructions  to  the 
officers  as  to  how  they  should  exercise 
their  discretion.  Are  those  instructions 
given  to  the  Tribunals? ^No. 

419.  Have  you  any  reason  to  suppose 

that  there  are  no  members  of  the 
Tribunals  who  have  not,  at  some  stage, 
read  them? 1 do  not  know. 

420.  Would  their  clerks  know  them? 
Yes. 

421.  Do  you  think  the  clerks  would 

ever  draw  their  attention  to  the  depart- 
mental instructions? ^No.  I think  that 

a point  might  arise  in  the  presentation 
of  the  case  by  an  officer  when  he  might 
say,  “ The  Board’s  view  about  this  is  so 
and  so 

422.  And  would  the  Board’s  view 
about  how  discretion  should  be  exercised 
within  the  Regulation  limits,  put  to  the 
Tribunal  thus  by  the  officer,  weigh  with 

the  Tribunal? 1 was  not  thinking 

about  that  type  of  question.  I do  not 
think  he  would  put  the  Board’s  view  as 
to  the  amount  which  should  be  allowed 
in  these  circumstances. 
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423.  But  what  sort  of  thing  have  you 

in  mind? ^There  might  be  a question 

concerning  the  parallel  powers  of  a local 
authority  to  give  assistance — say,  foot- 
wear or  clothing  for  school-children. 
The  officer  might  say,  “ I have  told  the 
applicant  that  he  will  be  able  to  get  this 
from  the  particular  local  authority  and 
the  Board’s  view  is  that  the  applicant 
should  make  use  of  this  power  under  the 
Education  Act,  rather  than  come  to  the 
Board  for  assistance  That  is  the  sort 
of  question  I mean. 

424.  Lord  Linlithgow:  In  an  illustra- 
tion just  now  you  brought  up  the  point 
of  the  loan  which  the  Board  are  not 
empowered  to  give.  I took  paragraph  7, 
answer  (iii)  A,  Note  3 in  fact  to  be,  in 
principle,  a right  to  give  a loan.  I 
wonder  whether  you  could  clear  the 

point? ^Except  where  sums  have  been 

given  on  false  information,  assistance 
can  only  be  recovered  where  it  has  been 
given  to  a person  engaged  in  remunera- 
tive full-time  work.  I should  explain  that 
there  is  a bar  in  the  Act  against  assisting 
persons  in  full-time  work,  but  the  rigidity 
of  that  prohibition  is  tempered  by  a 
further  provision  which  says  that  you 
can  do  what  you  like  in  an  urgent  case. 
If,  however,  you  give  assistance  in  an 
urgent  case  to  a man  in  full-time  work, 
you  have  power  to  recover  it. 

425.  Chairman : If  the  duties  of  clerks 
of  Tribunals  generally  are  not,  so  to 
speak,  merely  clerical  but  are  such  that 
it  would  be  within  their  sphere  to  draw 
attention  to  what  the  Regulations  do,  or 
do  not,  prescribe,  is  that  an  argument  for 
making  these  clerks  independent?  Or  do 
you  think  that  the  fact  that  they  are 
members  of  your  Department  does  not 
matter  at  all,  either  substantively,  or  in 

appearance? 1 honestly  think  it  does 

not  matter  at  all,  substantively.  Neither 
do  I think  it  matters  at  all  in  appearance, 
because,  as  I admitted,  I do  not  think 
it  is  noticed.  That  is  slightly  begging 
the  question.  But  I am  confident  that 
nothing  is  wrong  with  this  arrangement. 
It  is,  of  course,  very  useful  to  the 
Chairman. 

426.  I ain  sure  it  helps  to  prevent 
things  going  wrong,  in  the  sense  that  it 
helps  to  prevent  Tribunals  acting  outside 
their  powers  and  doing  something  silly. 
That  is  a good  thing.  But  the  whole 
point  about  the  Tribunals  is  that  they 


are  a second  opinion,  a place  to  appeal, 
and  therefore,  independent  bodies.  Their 
independence  is  signalised  oy  the  fact 
that  the  Minister  who  appoints  them  is 
the  Minister  of  Pensions  and  National 
Insurance  and  not  the  Board.  Is  it  not 
important  that  what  the  Board  is  giving 
away,  with  the  one  hand  by  the  appoint- 
ment of  the  members  of  these  Tribunals, 
should  not,  in  fact,  in  any  degree  be 
clawed  back  with  the  other  hand  by  what 

the  clerk  does? es,  I know  it  is  open 

to  that  criticism.  Of  course,  our  atten- 
tion was  drawn  very  much  to  this  by 
the  remarks  of  the  Lord  Chief  Justice 
on  the  practice  of  the  magistrate’s  clerk 
retiring  with  the  bench.  I can  only  say 
that  I do  not  think  anything  is  going 
wrong  and  I think  it  would  be  a change 
for  the  worse  if  it  were  decided  either 
to  appoint  clerks  from  outside  the 
Department,  or  not  to  allow  them  to 
remain  when  the  Tribunals  are  consider- 
ing their  decisions.  Of  the  two  possible 
changes  I am  much  more  concerned 
about  the  first  than  with  the  second.  I 
think  it  would  be  confusing  to  everybody 
if  the  clerk  were  not  an  officer  of  the 
Department.  I think  I am  right  in  saying 
that  the  Royal  Commission  on  Un- 
employment Insurance  had  this  point 
before  them,  in  connection  with  the  old 
Courts  of  Referees.  I believe,  too,  that 
they  thought  it  desirable  that  a 
responsible  officer  of  the  Department 
should  be  available  to  assist  in  any  way 
that  was  needed.  There  has  been  no 
authoritative  view  that  I can  remember 
since  that  time,  in  relation  to  these 
particular  Tribunals,  but  certainly  there 
has  been  no  serious  volume  of  complaint. 

427.  That  is  really  what  I wanted  to 
get  at,  because  I think  what  one  might 
call  the  theoretical  point  is  taken  quite 
often  where  academic  people  are  reflect- 
ing on  these  operations,  and  it  is  not 
always  true  that  a theoretical  point  is 
without  practical  importance.  Very  often, 
it  has  no  practical  importance  as  long 
as  everything  is  going  well,  but  if  it 
does  not  go  well,  then  it  matters  a lot. 
On  the  basis  of  your  working  experience 
are  you  satisfied  that  the  existing  arrange- 
ments can  give  no  reasonable  ground  for 
suspicion  of  prejudice,  bias  or  influence? 

1 am  sure  that  they  can  give  no 

justifiable  ground  for  bias,  but  suspicion 
is  a matter  I cannot  talk  about.  People 
can  think  what  they  will. 
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428.  Lord  Justice  Parker:  You  were 
talking  about  the  Lord  Chief  Justice’s 
remarks  with  regard  to  magistrate’s 
clerks.  Would  there  be  any  reason  why 
the  clerk,  who  is  a member  of  the  Board’s 
staff  should  not  be  there  to  advise  the 
Tribunal  on  their  powers,  and  such  like, 
and  yet  not  be  in  the  room  when  they 
come  to  a decision  in  the  exercise  of 

their  discretion? ^No,  it  would  be 

possible. 

429.  What  worried  me  was  that  you 

have  reiterated  throughout  that  you  do 
not  think  it  is  noticed? Yes. 

430.  And,  of  course,  one  has  got  to 
assume  for  this  purpose  that  it  is  noticed, 
and  that  an. applicant  says,  “I  am  not  at 
all  happy,  because  when  we  all  retired 


there  was  the  Tribunal,  so-called 
independent,  with  a representative  of  the 

Board  present  ”? ^Yes,  I see  the  point 

very  clearly. 

431.  There  would  be  no  practical 
difficulty  in  his  advising  them  on  their 
powers  during  the  hearing,  and  not 
remaining  in  the  room  when  they 

exercised  their  discretion? No,  there 

would  be  no  practical  difficulty.  I think 
perhaps  that  the  chairmen  might  think 
it  was  a wrong  step,  but  I cannot  speak 
for  them. 

Chairman : There  are  no  further 

questions  which  we  should  like  to  put. 
Thank  you  very  much  indeed  for  coming 
along.  Sir  Harold. 


{The  witness  withdrew.) 
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THIRD  DAY 

Wednesday,  22nd  February,  1956 
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The  Rt.  Hon.  Sir  Oliver  Franks,  G.C.M.G.,  K.C.B.,  C.B.E. 
(Chairman). 


The  Lord  Balfour  of  Burleigh 
Mr.  R.  Bowen,  Q.C.,  M.P. 

Mr,  J.  C.  Burman 

Dame  Florence  Hancock,  D.B.E.0 
Sir  Geoffrey  King,  K.C.B.,  K.B.E., 
M.C. 

The  Marquess  of  Linlithgow,  M.C. 
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Miss  K.  M.  Oswald 
The  Rt.  Hon.  Lord  Justice  Parker 
Mr.  D.  Johnston,  Q.C.,  M.P. 

Mr.  H.  Wentworth  Pritchard 
The  Rt.  Hon.  The  Lord  SilkinP) 


Mr,  J.  Littlewood  (Secretary) 

Mr.  j.  L.  Clark  (Assistant  Secretary) 

(J)  Afternoon  session  only.  P)  Morning  session  only. 


Examination  o(  Witnesses 

Dame  Evelyn  Sharp,  D.B.E.,  Permanent  Secretary 

Mr,  B.  O’Brien,  Solicitor  and  Legal  Adviser 

Mr.  H.  F.  Summers,  Under  Secretary 

Mr.  j.  Crocker,  Assistant  Secretary 

Mr.  a.  E.  Hickinbotham,  Assistant  Secretary 

Mr.  H.  W.  Cauthery,  Assistant  Secretary 

Mr.  V.  D.  Lipman,  Principal 

Mr.  a.  G.  Rayner,  Principal 

on  behalf  of  the  Ministry  of  Housing  and  Local  Government. 


Called  and  Examined 


(Note  ■ The  Memorandum  submitted  by  the  Ministry  of  Housing  and  Local 
Government  in  reply  to  a Questionnaire  from  ithe  Coinimttee  appears  m Volume  IJ, 
Memoranda  submitted  to  the  Committee  on  Administrative  Tribunals  and  Enquiries 
by  Government  Departments.) 


432.  Chairman : I should  like  to  begin 
with  one  or  two  quite  general  questions 
about  Rent  Tribunals.  I think  that  it  is 
perhaps  true  that  fliese  Tribunals  do 
work  which,  antecedently,  one  might 
have  expected  would  be  done  by  courts 
of  law.  They  were  set  up,  J think,  just 
after  the  war  at  a time  when  a number 
of  special  factors  were  operating.  There 
is  a question  how  far  ftose  special  factors 
31905 


still  operate,  and  I think  it  would  also 
be  interesting  to  know  how  far,  in  your 
view,  the  reasons  which  led  to  setting  up 
these  Tribunals  in  the  form  which  they 
have  been  were  wholly  due  to  special 
factors  at  that  time ; whether  there  were 
other  considerations  which  made  the 
Ministry  think  tliat  this  way  of  dealing 
with  these  problems  was  preferable ; 
whether  these  other  considerations 
A 2 
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obtain  today ; and  how  far  things  have 
altered  by  the  improvement  of  housing 

conditions? Dame  Evelyn  Sharp : 

The  Tribunals  were  set  up  by  the 
Act  of  1946  to  deal  with  the  rents 
of  furnished  premises  and  they  have, 
by  subsequent  Acts,  collected  other 
sorts  of  jurisdiction.  I think  that  if  there 
had  not  been  these  Tribunals,  probably 
diose  other  sorts  of  jurisdiction  might 
have  gone  to  the  courts.  The  Tribunals 
were  set  up  iin  a situation  of  acute 
shortage  of  housing,  particularly  in  some 
of  the  larger  cities,  when  some  extor- 
tionate rents  were  being  charged  for  so- 
called  furnished  accommodation.  We 
had,  as  you  know,  the  report  of  an 
inter-departmental  committee,  the  Ridley 
Committee,  which  recommended  that  we 
should  set  up  tribunals  to  deal  with  these 
questions ; and  I think  the  essential 
reason  why  tribunals  w'ere  recommended 
by  the  Committee  and  why  they  were 
subsequently  adopted  by  the  Minister 
was  that  the  people  involved,  the  tenants, 
in  very  many  cases  were  extremely  small 
people.  In  a great  many  cases  there  was 
a single  furnished  room  involved,  and 
it  w^as  thought  essential  to  have  a very 
cheap  and  informal  method  of  dealing 
with  their  difficulties.  The  work  of  the 
Tribunals  in  relation  to  furnished 
premises  has  steadily  diminished.  As 
you  know,  the  Tribunals  are  only  kept 
alive  by  the  Expiring  Laws  Continuance 
Act  and  we  shaU  have  to  consider  before 
the  end  of  the  year  whether  we  want  to 
keep  them  alive  or  not  and,  if  no't, 
whether  some  other  form  of  tribunal  or 
jurisdiction  should  be  adopted.  The 
Minister  has  said  that  he  is  considering 
the  whole  question  of  the  Rent  Acts,  and 
as  part  of  that  consideration  he  will  un- 
doubtedly have  to  consider  whether  some 
form  of  Jurisdiction  is  required  for  rents 
of  furnished  premises  and,  in  certain 
circumstances,  of  unfurnished  premises 
and,  if  so,  what  it  ought  to  be.  How- 
ever, I am  sure  that  the  real  reason  for 
having  tribunals  was  that  they  were 
informal  and  cheap,  and  also  there  is  the 
further  point  that  it  is  really  essential, 
in  the  great  run  of  cases,  to  inspect 
premises.  The  landlord  says  that  there 
is  a cupboard,  two  chairs  and  a carpet ; 
they  can  be  anything  from  a collection 
of  old  sticks  to  reasonable  furniture,  and 
I think  I am  right  in  saying  that  in 
almost  every  case  some  member  of  the 
Tribunal  does  visit  the  premises.  That 
is  right,  is  it  not? — Mr.  O'Brien:  Yes. 


433.  I think  what  you  say  means,  does 
it  not,  that  there  were  two  types  of 
reason  operating  when  the  Rent 
Tribunals  were  set  up.  One  set  of 
reasons  flowed  from  expediency  and 
great  need — circumstances  which  have 
since  been  altered  by  the  passage  of 

years  . . . Dame  Evelyn  Sharp : 

Abated,  certainly. 

434.  The  other  reasons,  which  might 

obtain  then  and  now  equally,  are  cheap- 
ness, informality,  possibility  of  inspection 
on  the  spot,  and  so  forth? Yes. 

435.  Is  the  Ministry’s  view  that  these 
second  considerations,  which  do  noit  so 
Oibviously  relate  to  1946,  obtain  with 

equal_  force  today? ^We  would  say 

that  it  is  stUl  as  necessary  as  it  was 
that  there  should  be  a jurisdiction  wihioh 
is  as  informal  as  possible.  Though  the 
cases  are  fewer,  there  are  still  very  acute 
cases  of  small  people,  but  I could  not 
say  that  it  is  the  M'inistry’s  view  that 
the  Tribunals  should  be  maintained  until 
the  housing  shortage  is  virtually  cured, 
because  the  Minister  has  not  taken  the 
decision — .that  is  something  he  has  to 
do,  he  must  take  a decision  in  the  course 
of  the  year — and  he  has  not  really  started 
on  it  yet.  We  have  had  some  discussion 
with  the  Lord  Chancellor’s  Dopartment 
about  the  county  courts  and  whether  they 
would  be  appropriate  to  take  the  juris- 
diction. We  are  trying  to  colleot  the 
possible  alternatives  and  we  are  weigh- 
ing the  pros  and  cons  of  them  so  that 
the  Minister  can  take  a decision. 

436.  And  you,  at  present,  regard  the 
question  of  whether  the  existing  system 
should  be  continued  or  handed  over,  for 
example,  to  the  county  couiits  as  open? 

It  is  completely  open.  As  officials 

we  see  certain  advantages  in  han'ding 
over  the  jurisdiction — we  are  not  in  love 
with  the  Tribunal  system.  It  is  expan- 
sive as  a form  of  administration.  It 
is  always  a problem  to  know  whether 
you  are  getting  the  right  people  and 
where  you  are  to  find  them.  It  is  much 
easier  from  the  administrative  point  of 
view,  obviously,  if  the  jurisdiction  can 
go  to  the  courts.  The  question  we  have 
to  solve  is  whether  the  courts  can  do 
the  job  as  it  ought  to  be  done. 

437.  Are  the  factors  which  you  men- 
tioned, inspection,  cheapness  and  in- 
formality, arguments  against  remitting 

these  things  to  the  courts? 1 would 

have  said  they  were.  I do  not  know 
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what  it  costs  to  go  to  the  couRty  court, 
but  it  must  cost  something,  and  we 
were  certainly  advised  by  the  Ridley 
Committee  before  we  passed  the  1946 
Act  that  many  of  the  people  concerned 
— humble  people  in  very  poor  furnished 
accommodation — were  frightened  of  the 
idea  of  the  courts,  and  that  they  would 
not  go  so  willingly  and  easily  to  a court 
as  they  would  to  a comipleitely  informal 
(tribunal. 

438.  And  does  the  experience  of  the 

Ministry  indicate  that  that  was  so? 

Mr.  Lipman,  I wonder  whether  you 
could  answer  that  question?  You  have 
seen  them  operating.  Do  you  get  the 
impression  that  it  is  highly  informal  and 
that  almost  inarticulate  people  try  to 
put  their  case? — Mr.  Lipman:  Yes,  I 
have  seen  in  many  cases  the  individual 
lessor  or  lessee  appearing  in  person.  A 
lessor  or  lessee  can  be  represented  by 
counsel  or  by  a solicitor  or  by  anyone 
they  wish  ; but  they  can  appear  in  person 
if  they  wish  to,  and  I have  seen  the 
chairman,  without  in  any  way  derogat- 
ing from  his  official  capacity,  helping 
such  a person  to  express  himself.  I 
think  that  there  is  that  advantage : people 
can  appear  by  themselves  and  are  not 
frightened  as  they  might  be  if  they  had 
to  go  to  court. 

439.  Am  I right  in  thinking  that  there 
are  something  l^e  61  of  these  Tribunals? 

Dame  Evelyn  Sharp : Taking 

England  and  Wales  together  there  are 
61. 

440.  Do  they  have  a common  pro- 
cedure?  Mr.  Hickinbotham:  In  de- 

tail, no.  There  is  a broad  framework 
in  the  Regulations  as  to  the  way  in 
which  applications,  etc.,  should  be  sub- 
mitted. Beyond  that,  they  work  out 
thedr  own  procedure. 

441.  Do  you  find  that  that  produces 
a reasonably  standard  way  of  dealing 
with  things  or  does  the  procedure  differ 
very  much  from  Tribunal  to  Tribunal? 

do  nott  'think  they  differ  very  mudh. 

They  vary  a little  in  the  number  of 
members  who  go  to  look  at  the  accom- 
modation before  the  hearing  and  as  to 
whether  they  go  before  the  hearing  or 
after  it — they  generally  go  before.  Apart 
from  that  I should  say  that  the  varia- 
tions are  really  no  more  than  you  woidd 
expect  from  the  diifferent  personalities 
of  chairmen. 


442.  What  kind  of  person  tends  to 
be  a chairman  of  one  of  these  Tribunals? 
Dame  Evelyn  Sharp : We  have  re- 
cently been  trying  to  have  legally  quali- 
fied chairmen — a solicitor  or  a barrister 
— every  time.  So  far,  I think  the  situa- 
tion is  that  34  out  of  61  chairmen  are 
legally  qualified.  When  the  Tribunals 
were  set  up,  no  special  effort  was  made 
to  get  a legally  qualified  chairman,  but 
now,  as  a chairman  retires  or  falls  out 
for  some  reason,  we  try  to  get  a legally 
qualified  one. 

443.  If  in  nearly  half  the  tribunals 
there  is  no  legally  qualified  chairman 
then  it  would  not  surprise  me  if  there 
were  considerable  variations  in  actual 
procedure.  I should  like  to  ask  Mr. 
Hickinbotham,  whether  it  is  his  view 
that,  despite  that,  things  are  in  fact 

handled  in  much  the  same  way? Mr. 

Hickinbotham:  I would  say  generally, 
yes.  There  may  be  exceptions.  As  re- 
gards the  figures  which  Dame  Evelyn 
gave  just  now,  the  figure  of  34  legally 
qualified  chairmen  applies  to  the  55  Tri- 
bunals in  England — I am  afraid  we  have 
not  got  figures  for  Wales.  Six  others 
have  a legally  qualified  member,  so  that 
is  40.  In  one  of  the  remaining  15  the 
chairman  is  not  exactly  legally  qualified 
but  he  was  in  'the  Indian  Qvil  Service 
and  is  used  to  acting  as  a magistrate  and 
is  one  of  the  best  chairmen  that  we 
have.O) 

444.  Do  you  consider  that  the  broad 
framework  of  the  Regulations  in  fact 
ensures  that  the  principles  of  natural 
justice — ^in  other  words,  a fair  deal  for 
the  complainants — are  in  fact  observed? 

Dame  Evelyn  Sharp:  I am  not  sure 

whether  there  is  a real  framework  in  the 
Regulations  to  whidh  one  could  relate 
that.  I &ink  myself  that  the  observance 
of  the  principles  of  natural  justice  is 
more  dependent  on  our  _ choosing  the 
right  people  for  ithe  Tribunals.  We 
have  made  some  mistakes,  but  I think 
the  set-up  is  better  now.  This  is  one 
of  the  pro>blems  which  makes  us  un- 
happy in  having  the  tribunals  at  all. 
Informality  has  its  price. 

445.  Is  there  a departmental  objec- 
tion to  a simple  code  of  procedure  which 
could  be  suggested  to  or  prescribed 
for  the  Tribunals?  Would  you  think (*) 

(*)  Of  the  61  Rent  Tribunals  in  England 
and  Wales  38  have  chairmen  with  legal 
qualifications. 
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it  would  derogate  from  their  indepen- 
dence? Why,  in  fact,  is  there  not  one? 
should  not  say  there  was  any  de- 
partmental objection.  I imagine  that  the 
reason  why  there  is  not  one  is  that  the 
issue  is  so  simple — you  go  along  and 
say:  “Here  is  my  room.  I am  being 
asked  two  guineas  a week  for  it.  It 
must  be  too  high  Then  the  Tribunal, 
having  looked  at  the  room  and  talked 
to  the  parties,  attempt  to  form  a 
view ; but  it  is  so  informal  that  I think 
it  must  be  that  we  did  not  see  enough 
in  it  to  give  them  a body  of  regulations. 

446.  But  I think  the  Tribunal,  in  most 
cases,  is  dealing  with  questions  of  law 

and  questions  of  fact? Actually  more 

questions  of  fact  than  of  law. 

447.  And  of  standard? Questions 

of  fact  and  of  standard, 

448.  If  you  have  not  got,  so  to  speak, 
an  established  tradition  and  custom  for 
dealing  with  this  which  would  regulate 
procedure,  things — -with  no  ill  intent  in 
the  world — can  go  either  wrong  or  at 
least  very  differently,  can  they  not,  in 
different  bodies  dealing  with  the  same 

types  of  problem? 1 am  not  aware 

either  that  we  have  had  any  criticism  of 
that,  or  that  we  are  conscious  of  that 
difficulty.  The  issue  is  so  small  and 
limited.  I do  not  doubt  that  the  Tribunals 
have  worked  out  their  own  procedure ; 
obviously  they  work  out  their  own 
standards  for  the  area  in  which  they  sit. 
— Mt.  Hickinbotham : I think  there  is  a 
dilemma  here.  If  you  overdo  the  pre- 
scription then  you  are  losing  the 
informality,  and  there  are  Regulations 
which  stipulate  that  the  parties  should 
be  given  adequate  notice  of  the  hearings, 
and  that  kind  of  thing. 

449.  Yes,  but  does  the  examination  of 

the  parties  to  the  dispute  always  take 
place  in  the  presence  of  each  other?— = — 
Mr.  Lipman:  Invariably,  unless  one 

party  fails  to  appear,  because  the  Regula- 
tions provide  that  each  party  has  a right 
to  appear  and  to  make  representations. 
There  is  no  cross-examination  or 
examination  of  the  parties  when  the 
Tribunal  visits  the  premises.  I know 
that  members  of  the  Tribunal  would  be 
careful  about  that.  They  merely  go  in 
and  look  at  the  premises  and  go  out 
again, 

450.  Does  it  follow  that  they  are 

necessarily  both  there  all  the  time? 

Dame  Evelyn  Sharp : I suppose  one 


party  might  fail  to  turn  up.  I 
dare  say  that  does  happen. — Mr. 
Hickinbotham'.  In  these  cases  the 
Tribunal  would  act  as  reasonable  men 
and  if  they  thought  there  was  a 
deliberate  failure  to  turn  up  they  would 
probably  proceed  with  the  case,  but  if 
they  thought  that  the  absence  was  un- 
avoidable they  would  postpone  it. 

451.  How  does  the  Tribunal  announce 

its  decision? Mr.  O'Brien:  May  I 

quote  from  the  Regulations?  “The 
decision  of  the  majority  of  a Tribunal 
shall  be  the  decision  of  the  Tribunal. 
The  decision  shall  be  in  writing,  signed 
by  the  Chairman,  and  shall  be  sent  as 
soon  as  may  be  to  the  parties  to  the  con- 
tract and  to  the  local  authority 
responsible  for  the  registration  of  the 
decision,”  (Furnished  Houses  (Rent 
Control)  Regulations,  1946.) 

452.  Do  the  Tribunals  give  reasons  for 

their  decisions? Not  as  a general 

rule. 

453.  K one  assumes  that,  in  general, 
where  something  is  in  dispute  it  is 
preferable  to  give  reasons  for  a decision, 
on  the  grounds  that  the  parties  are  more 
likely  to  be  satisfied  if  they  know  why 
things  have  been  decided  as  they  have 
been — do  you  consider  that  there  are 
special  reasons  in  these  cases  which  make 
that  either  unnecessary  or  undesirable? 

Dame  Evelyn  Sharp : I must  confess 

that  I have  not  seen  a Tribunal  in  opera- 
tion, but  I should  have  thought  that  the 
issue  is  limited;  having  seen  the  room 
and  having  regard  to  the  level  of  rents 
charged  in  the  area,  the  Tribunal  decide 
that  the  rent  is  too  high  and  should  be 
reduced  by  so  much,  or  is  not  too  high. 
It  is  not  a complex  issue. 

454.  I should  not  be  certain  that 
because  it  was  a small  matter  it  was  not 

important  to  the  persons  in  dispute? 

No,  of  course  it  is  very  important  to 
the  persons  in  dispute,  but  I should  have 
thought  the  reason  for  the  decision  was 
obvious — ^that  the  Tribunal,  having  seen 
the  room,  think  the  rent  is  too  high,  or 
not  too  high. 

455.  Miss  Oswald : Have  the  Tribunals 

any  power  to  make  conditions  when  they 
grant  security  of  tenure?  I am  not  quite 
clear  what  the  position  would  be  if,  for 
example,  security  of  tenure  had  been 
granted  and  the  rent  was  allowed  to  fall 
into  arrear? Mr.  O'Brien:  You  get 
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security  of  tenure  under  the  Act  of  1946, 
or  as  extended  by  Section  11  of  the  Act 
of  1949,  but  there  is  no  power  to  attach 
conditions. 

456.  I am  not  quite  clear  whether  if 
rent  fell  into  arrear  during  the  tenure  for 
which  security  had  been  given,  the  land- 
lord would  be  able  to  go  back  to  the 
Tribunal,  or  whether  he  would  then  need 
to  take  action  in  the  county  court ; and 
if  so,  whether  the  position  there  would 
be  affected  by  the  decision  given  by  the 

Tribunal? Dame  Evelyn  Sharp:  The 

Tribunal  can  only  give  security  of  tenure 
for  three  months  or  less.  If  you  want 
security  extending  beyond  that  period 
you  have  to  go  back  to  the  Tribunal.  If 
you  failed  to  pay  rent  in  the  meantime, 
your  security  would  die  at  the  end  of  the 
three  months. 

457.  But  it  might  go  on  for  a part  of 

the  three  months? ^Yes,  and  then  I 

suppose  the  landlord  would  have  to  go 
to  the  county  court- 

458.  Mr.  Pritchard:  What  exactly 

happens  when  the  premises  are  visited? 
Who  goes,  for  instance,  and  what  are  the 
parties  allowed,  or  not  allowed,  to  say? 

Mr.  Lipman:  T myself  have  not 

participated  because  this  is  something 
for  the  Tribunal  itself.  Either  the  whole 
Tribunal  goes  or  two  members  go,  or  it 
may  be.  one  member.  We  have  taken  the 
view  that  if  the  Tribunal  as  a whole 
feels  that  all  the  members  ought  to  go, 
then  they  should  do  so ; but  a number 
of  Tribunals  do  manage  by  arranging 
for  one  or  two  of  their  members  to 
go.  They  go  into  the  premises.  They 
inspect  them,  if  possible  in  the  presence 
of  both  lessor  and  lessee.  They  look 
at  the  condition  of  the  furniture,  and 
then  they  return. 

459.  Do  they  all  go  along  together 
fro-m  the  hearing,  or  by  appointment? 

^They  give  notice  beforehand  that 

they  wish  to  vis<it,  and. I thank  the  actual 
time  is  fixed  up  by  arrangement  between 
the  parties  and  the  clerk  to  the  Tribunal. 
Most  Tribunals,  I think,  inspect  before 
the  hearing.  In  London,  where  dis- 
tances are  easy,  they  tend  to  inspect  one 
day  and  hold  the  hearing  on  a different 
day,  but  in  rural  areas  they  go  along 
from  their  headquarters  to  the  town, 
hold  'the  inspection,  and  then  go  to  the 
local  town  hall  and  hold  the  hearing 
there — ^so  that  the  parties  do  not  have 
to  go  to  the  headquarters  of  the  Tribunal, 
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It  depends  very  much  on  the  nature  of 
the  Tribunal’s  area  and  the  practice  of 
the  Tribunal. 

460.  Would  they  be  shown  round  by 
the  lessee  or  by  the  lessor?  Thai  may 

affect  the  issue? Dame  Evelyn 

Sharp:  My  guess  is  that  they  are  shown 
round  by  the  aggrieved  party,  normally 
the  lessee,  who  would  say : “ Look  at 
this  frightful  room,  for  which  I am 
being  charged  so  much.” — Mr.  Lipman: 
On  the  other  hand,  it  might  be  the 
lessor,  because  if  it  is  a furnished  room 
the  lessor  would  be  there,  as  the  owner 
of  the  house,  to  let  them  in. 

461.  But  there  is  no  rule  or  guidance 

given?  It  is  left  entirely  to  their  dis- 
cretion?  Dame  Evelyn  Sharp:  Yes. 

462.  We  were  told  about  the  assist- 
ance given  by  the  Tribunal  to  a person 
who  ds  not  legally  represented.  Is  that 
assistance  greater  than  the  help  which 
would  normally  be  given  by  a county 

court  judge? 1 am  afraid  I do  not 

know  the  county  court  procedure. 

463.  Mr.  Lipman  stressed  that  point, 
and  I was  wondering  whether  he  has 

compared  the  two? Mr.  Lipman : 

No,  I have  not  compared  the  two.  Per- 
haps “ assistance  ” would  be  rather  too 
strong  a word  to  use,  but  in  the  Tri- 
bunals which  I have  seen  the  parties 
sit  on  the  opposite  side  of  the  table  from 
Che  Tribunal,  and  ’ they  seem  to  be  less 
embarrassed  than  if  they  were  sitting 
and  looking  up  at  a judge,  or  perhaps 
even  less  embarrassed  than  witnesses 
before  a oommittee  of  this  kind.  I think 
it  is  more  the  sort  of  atmosphere  and 
the  fairly  gentle  way  in  which  the  ques- 
tions are  put. 

464.  I was  just  wondering  if  you  had 

been  at  a county  court  where  the  liti- 
gant appeared  in  person,  and  had  com- 
pared that  with  the  procedure  of  a 
Tribunal? ^No. 

465.  Regulations  were  made,  I think, 
right  at  the  beginning  in  1946,  and  they 
have  been  altered  since  then.  Have  there 
been  any  substantial  alterations  in  the 

procedure  since  then? Mr.  O’Brien: 

No,  it  was  merely  to  give  effect  to  the 
later  jurisdictdon. 

466.  Am  I right  in  ichinking  that 

evidence  is  not  given  on  oath? Yes. 

467.  The  purpose  of  that,  of  course,  is 
informality,  but  do  you  find  that  the 
advantage  of  the  informality  is  counter- 
balanced by  the  lack  of  frankness  or  lack 

A3 


Printed  image  digitised  by  the  University  of  Southampton  Library  Digitisation  Unit 


58 


COMMITTEE  ON  ADMINISTRATIVE  TRIBUNALS  AND  ENQUIRIES 


of  truth? Dame  Evelyn  Sharp:  1 do 

not  think  that  we  are  in  a position  to 
tell  you.  Generally  the  Tribunals  are 
quite  independent.  We  know  the  re- 
sults of  their  cases,  but  whether  they 
were  good  results  or  right  results,  we 
can  only  judge  by  the  ^xreptance  of 
those  results. 

468.  Have  you  not  received  criticism 

from  the  public  or  from  the  parties? 

In  earlier  years  people  said  that  the  chair- 
men of  one  or  two  tribunals  were  rather 
difficult,  but  as  far  as  I know  there  has 
been  very  little  criticism. — Mr.  Hickin- 
botham : I cannot  recollect  any  criticism 
on  this  point. 

469.  You  do  attach  great  importance 
to  the  persons  who  are  appoint^  rather 

than  to  the  procedure? Dame  Evelyn 

Sharp : Yes. 

470.  Lord  Justice  Parker:  I want  to 
concentrate  on  their  functions  under  the 
1946  Act  which,  I suppose,  are  stiU  their 

main  functions? In  1955  there  were 

ro>ughly  6,000  cases  relating  to  furnished 
premises — 'Which  was  the  initial  concern 
of  the  Tribunals — and  about  3,000  re- 
lating to  unfurnished  premises.  In  addi- 
tion there  were  about  5,000  relating  to 
accommodation  with  services,  which  has 
been  an  important  part  of  their  work 
since  the  1954  Act.  So  at  the  moment 
rather  less  than  half  the  cases  relate  to 
unfurnished  premises,  and  the  number 
is  falling  steadily  every  year. 

471.  These  Tribunals  are  dealing  with 

a dispute  between  two  citizens — Govern- 
ment departments  are  not  involved  in 
any  way — ^and  it  is  part  of  their  function 
to  decide  any  questions  of  law  and  fact 
which  arise.  I suppose  one  of  the  main 
questions  of  fact  that  arises  in  almost 
every  case  is  one  of  valuation? ^Yes. 

472.  Is  any  member  of  the  Tribunal 

a valuer? Not  expressly.  I think 

’there  must  he  some  surveyors. — Mr. 
O’Brien : Quite  a number  are. 

473.  And  until  you  started  appointing 
legal  chairmen,  it  was  comparatively  rare, 
was  it  not,  to  have  a legal  chairman? 

1 believe  that  in  the  early  years  it 

was,  yes. 

474.  So  that  you  might  well  have  a 
Tribunal  with  no  lawyer  and  no  valuer? 
^Yes. 

475.  No  doubt  it  is  true  that  the 
majority  of  cases  are  simple  cases,  but 
there  is  no  limit  to  the  jurisdiction  under 


the  Act?  A person  letting  a furnished 
flat  in  Mayfair  of  the  very  highest  class 
may  stiU  be  brought  before  a Tribunal? 
^That  is  so. 

476.  Even  if  the  rent  is  £1,000  a year? 
^Yes. 

477.  A flat  in  Grosvenor  Square,  too? 

‘I  do  not  think  it  has  ever  happened,. 

but  you  are  quite  right  in  saying  that  it 
could. 

478.  I think  it  has  happened  in  cases 

of  rents  of  £500,  or  even  more? Mr. 

Lipman:  I think  some  cases  of  expen- 
sive flats  have  come  to  the  Westminster 
Tribunal. 

479.  Even  the  simple  case  of  a com- 
paratively low  rent  may  be  in  a large 
block  of  flats,  and  presumably,  in  assess- 
ing a reasonable  rent,  the  landlord’s  ex- 
penses and  outgoings,  and  the  rest  of 

it,  have  to  be  looked  at? Dame 

Evelyn  Sharp : Certainly. 

480.  So  that  what,  on  the  face  of 

it,  may  seem  a simple  case  of  say  five 
guineas  or  ten  guineas  a week,  may 
involve  going  into  very  elaborate 
accounts  in  regard  to  a block  of  say,  300 
flats?- Exceptionally,  it  might. 

481.  It  has  happened  in  Park  West,  I 

think? 1 understand  that,  excep- 

tionally, it  has.  We  are  talking  about 
furnished  rooms,  of  course,  not  service 
accommodation — there  you  could  have 
some  very  big  cases. 

482.  Or  you  may  say  there  are  excep- 

tional cases  where  either  very  high  rents 
are  involved  or  very  elaborate  calcula- 
tions of  cost? There  could  be. 

483.  As  you  have  put  it,  the  chief 

assets  of  the  Tribunals,  provided  you  get 
the  right  persons,  are  informality,  cheap- 
ness, and  inspection  of  premises.  Would 
you  agree  that  there  must  be  a limit  to 
the  informality  with  which  these  matters 
are  conducted? ^Yes. 

484.  Under  the  Regulations,  the 
Tribunals  set  their  own  procedures,  and 
therefore  you  are  entirely  dependent  on 
whoever  ds  chairman  of  the  Tribunal  in 
question? — ^ — Yes. 

485.  Have  there  not  been  cases  where 
Tribunals  have  inspected  and  carried  out 
measurements,  and  things  of  that  sort, 
in  the  presence  of  one  party  and  in  the 

absence  of  the  other? There  may 

have  been  some  cases.  I am  not  aware 
of  them  myself. 
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486.  And  there  is  no  guidance  given 
by  you  or  by  the  Ministry  of  Health, 
who  were  dealing  with  the  matter 

before? No.  For  some  time  past  I 

have  been  a little  concerned  about  these 
Rent  Tribunals,  both  about  the  personnel 
of  some  of  them  and  about  the  procedure 
and  our  own  information,  or  lack  of 
information,  about  what  happens  and 
how  it  happens ; but  we  have,  in  the  last 
six  months  or  so,  held  up  action  because 
these  things  may  be  coming  to  a speedy 
end.  We  have  to  get  that  decision  from 
the  Minister.  If  he  decides  to  continue 
the  Tribunals  I would  agree  with  what 
I believe  to  be  the  tenor  of  your 
questions. 

487.  I accept  that  informality  is  a great 
asset,  but  it  must  not  be  informality  run 

riot? Mr.  Hickinbotham:  In  the 

early  days  the  Minister  did  issue  some 
instructions  to  Tribunals  on  various 
matters.  We  had  some  criticism  that  it 
was  wrong,  the  Tribunals  having  been 
set  up  under  statute,  for  the  Minister  to 
start  issuing  instructions  to  them.  Since 
then  if  we  have  had  anything  to  add — 
and  we  have  not  had  very  much — ^we 
have  done  it  quite  publicly  and  there  has 
been  very  little  criticism. 

488.  I suppose  the  Ministry  of  Health, 
who  were  dealing  with  the  matter  before, 
would  send  round  not  instructions,  but 
advice  or  a memorandum  showing  what 
had  happened  before  one  Tribunal,  for 
the  guidance  of  other  Tribunals,  or  what 
had  been  said  by  the  Divisional  Court 
in  one  case  for  the  assistance  of  the 

Tribunals  in  other  cases? Dame 

Evelyn  Sharp : Yes,  I think  so. — Mr. 
Hickinbotham'.  We  still  do,  of  course, 
where  cases  have  gone  to  the  High  Court. 

489.  You  have  said  that  you  depend 
very  much  on  the  chairman.  There  is, 
as  I understand  it,  real  difficulty  in 

finding  suitable  people? Dame  Evelyn 

Sharp:  I think  it  can  be  quite  difficult. 

490.  Has  the  remuneration  anything 

to  do  with  that? ^I  would  guess  so. 

491.  The  remuneration  being  three 
guineas  a day  for  the  chairman  and  two 

guineas  a day  for  the  members? Per 

session.  We  have,  in  fact,  some  very 
good  members,  but  the  remuneration 
does  seem  small. 

492.  There  would  be  no  difficulty, 
would  there,  in  Tribunals  setting  out  theiir 
reasons  in  such  a form  as  to  enable  the 
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party  against  whom  the  decision  is  given 
to  know  that  the  Tribunals  had  appre- 
ciated his  case,  and  where  complicated 
figures  were  involved,  in  the  case  of  a 
large  block  of  flats,  to  show  that  the 
Tribunal  had  appreciated  the  figures  and 

the  landlord’s  position? should 

have  thought  that  could  be  done. 

493.  Then,  finally,  arguments  of  law 
arise,  although  most  of  the  questions  are 
questions  of  fact.  Am  I right  in  thinking 
that  the  Ridley  Committee  recommended 
that  there  should  be  an  appeal  on  a point 

of  law? Mr.  Hickinbotham  : Quite 

right. 

494.  Do  you  know  why  that  was  never 

implemented? Dame  Evelyn  Sharp  : 

Mr.  Hickinbotham  tells  me  he  is  pretty 
sure  that  the  main  reason  was  cheapness. 

495.  Would  there  be  any  difficulty,  if 
you  had  a legal  chairman,  in  getting  him 

to  state  a case  on  a point  of  law? 

Mr.  O’Brien : Having  regard  to  the 

nature  of  the  questions  to  be  decided,  I 
do  no^  see  the  necessity, 

496.  But,  Mr.  O’Brien,  a very  common 
question  of  law  which  arises  is  whether 
the  Tribunals  have  jurisdiction  over  a 

particular  case? That,  of  course,  can 

be  taken  to  the  courts  now. 

497.  Have  these  Tribunals  got  clerks? 
Yes. 

498.  Are  they  lawyers? No, 

499.  Who  are  chosen  as  clerks? 

Mr.  Lipman : They  are  appointed  by  the 
Tribunal.  It  would  be  difficult  to 
generalise  about  their  previous  qualifica- 
tions. A number  of  them  have  been 
employed  in  housing  departments  of 
local  authorities  and  know  something 
about  the  housing  side  of  the  work,  3 
not  the  legal  side.  The  salaries  are  not 
very  high,  and  in  addition,  of  course, 
the  Act  being  temporary  legislation,  there 
is  no  assurance  of  permanence. 

500.  Lord  Silkin : Do  you  know  the 
average  amount  of  time  taken  per  case? 
^For  the  cases  I have  seen — not  com- 
plicated cases — I should  say  that  the  time 
ranged  between  half-an-hour  and  an 
hour  and  a half — perhaps  40-45  minutes 
would  be  a fair  average.  That  is  at  the 
actual  hearing. — Mr.  Hickinbotham:  The 
larger  cases  involving  a block  of  flats 
might  take  two  or  three  days. 

501.  It  would  be  a big  drain  on  our 
judicial  system,  in  order  to  get  the  same 
degree  of  informality  in  the  courts  as 
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they  are  getting  here? Dame  Evelyn 

Sharp : That  is  one  of  the  problems.  As 
I mentioned  to  the  Chairman,  we  are 
talking  to  the  Lord  Chancellor’s  Depart- 
ment about  the  practicability  of  this  work 
being  done  in  the  courts. 

502.  What  information  do  you  get 
about  the  work  of  these  Tribunals?  Are 
there  individual  annual  reports,  and  do 
they  teU  you  about  the  kind  of  cases  they 

have  dealt  with? Mr,  Hickinbotham: 

We  get  statistics  of  the  number  of  cases 
dealt  with  under  various  sections  of  the 
Acts  ; also  the  numbers  in  which  the  rent 
has  been  increased  or  decreased,  or  the 
case  has  been  dismissed.  These  statistics 
are  set  out  in  the  Ministry’s  annual 
report  for  the  years  1950  to  1954. 

503.  You  have  no  information  on  the 
way  in  which  the  Tribunals  are  exercising 

their  discretion? Only  the  number  of 

cases  where  increases  or  decreases  have 
been  granted,  and  that  is  to  some  extent 
a distortion,  because  under  the  1946  Act 
the  Tribunals  could  not  increase  the 
rent ; they  could  only  decrease  it,  leave 
it  as  it  was,  or  dismiss  the  case. 

504.  Do  you  find  there  is  a very  large 

divergency  between  one  area  and  another 
where  you  would  expect  the  figures  to 
be  comparable? ^There  are  diver- 

gencies, yes,  but  I would  not  like  to  say 
that  two  areas  are  strictly  comparable 
where  one  would  expect  them  to  be.  For 
instance  in  Paddington  South  and 
Paddington  North  the  nature  of  the 
problem  is  different. 

505.  Yes,  but  I think  you  can  get  two 
areas  where  the  nature  of  the  population 

is  similar? Dame  Evelyn  Sharp'.  We 

have  not  attempted  to  analyse  or  draw 
conclusions  from  the  figures  we  get — 
perhaps  we  should  have  done,  but  I am 
afraid  we  have  not. 

506.  If  you  had  done,  you  might  have 

discovered  that  different  Tribunals  were 
exercising  their  discretion  in  totally 
different  ways  on  the  same  kinds  of 
facts? ^Yes,  we  might. — Mr.  Hickin- 
botham : You  might  have  found  it 

statistically,  but  I am  not  sure  whether 
it  would  have  been  worth  very  much. 

507.  Well,'  it  would  have  put  you  on 

enquiry,  at  any  rate? ^Yes. 

508.  Major  Morrison'.  In  your  reply 
to  the  questionnaire  you  state  that  mem- 
bers appointed  to  Rent  Tribunals  are  not 


required  to  have  specific  qualifications, 
but  are  selected  by  the  Minister  as  being 
the  most  suitable  among  persons  apply- 
ing for  appointment,  or  suggested  by 
local  authorities  or  other  bodies.  Would 
you  tell  us  whether  many  people  apply 
for  'these  posts  and  what  the  other  bocfies 

are? ^The  main  body  is  the  Law 

Society.— Mr.  Lipman:  A large  number 
of  people  applied  in  1946  and  1947,  and 
we  do  get  one  or  two  people  now,  mainly 
retired  persons,  who  offer  their  services. 
It  may  be  that  somebody  who  has  held 
high  judicial  office  abroad  says  that  he 
is  willing — perhaps  “ applies  ” is  putting 
it  a bit  strongly— to  take  on  public 
service.  We  approach  him  if  we  think 
there  is  a vacancy  suitable  for  a person 
of  his  position.  Occasionally  people  who 
are  retiring  from  the  public  services  in 
this  country  say  that  they  would  be 
interested  to  do  some  part-time  public 
work.  We  keep  their  names  on  a register, 
and  if  we  have  a vacancy  which  might 
be  suitable  we  approach  them. 

509.  As  I understand  it,  the  Tribunal 
need  not  necessarily  have  a member  with 
a knowledge  either  of  law  or  valuation, 
and  yet,  broadly  speaking,  there  is  no 
appeal.  I wonder  if  the  Ministry  have 
ever  considered  the  question  of  appeal 
further,  apart  from  considering  whether 
to  put  the  whole  system  into  the  hands 

of  the  law? Dame  Evelyn  Sharp: 

We  are  quite  opposed  to  an  appeal  on 
the  facts  or  merits  of  the  decision.  If 
we  had  felt  that  was  necessary  we  should 
not  have  wanted  to  have  the  Tribunals 
at  all.  If  there  was  an  appeal  we  should 
have  thrown  away  some  of  the  cheapness 
and  informality  and  so  forth,  which  are 
the  reasons  why  we  have  the  Tribunals. 

510.  Lord  Linlithgow:  Presumably  the 
object  of  the  Rent  Tribunals  was  to  pre- 
vent excessive  rents?  Would  the  question 
of  the  ability  of  the  tenant  to  pay  the 
rent  come  into  the  calculations  at  all? 

^Plainly,  they  should  not  take  into 

account  the  ability  of  the  persons  to  pay. 
Tha^ds  not  what  they  are  there  for.  But 
the  Tribunals  are  free  and  independent, 
and,  as  I said  in  reply  to  an  earlier  ques- 
tion, we  are  very  much  dependent  on 
the  quality  and  good  sense  of  the 
personnel. 

511.  In  a matter  as  controversial  as 
rents,  which  brings  in  the  equally  con- 
troversial relationship  between  landlord 
and  tenant  and  the  question  of  ability 
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to  pay,  there  might  be  added  reasons  for 

some  form  of  appeal? There  might 

be.  We  have  to  remember  that  these 
Tribunals  were  set  up  at  a time  of  acute 
shortage  of  accommodation,  when  there 
was  quite  a bit  of  racketeering  in 
furnished  rooms.  I do  not  think  it  was 
ever  envisaged  that  they  would  go  on 
as  long  as  they  have.  That  is  the  back- 
ground. 

512.  So  that  some  form  of  decision 
on  ability  to  pay  might  creep  in  at  a 
later  stage,  when  the  original  crisis  has 

disappeared? ^It  might  do.  Perhaps 

I may  add  that  I myself  feel  sure, 
although  this  has  not  been  discussed,  that 
we  should  not  keep  the  Rent  Tribunals 
in  their  present  form.  We  have  either 
got  to  overhaul  them  or  go  away  from 
them — ^while  we  continue  to  need  the 
jurisdiiction  at  all. 

513.  Sir  Geoffrey  King'.  I just  want 

to  clear  up  one  point,  if  J may.  We 
will  leave  the  legal  question  on  one  side, 
if  we  may.  Primarily  these  Tribunals 
are  fixing  rents? Yes. 

514.  Now  it  seems  to  me  that  there 
are  only  two  ways  in  which  you  can 
do  that.  You  can  either  have  people 
on  a Tribunal  who,  from  their  own 
experience  in  dealing  with  lots  of  cases 
in  a locality,  get  to  know  the  general 
level  of  rents.  That,  I take  it,  is  the 
object  of  the  Tribunal  procedure.  The 
alternative,  of  which  we  have  heard,  is 
what  is  called  valuation.  Now  would 
you  think  that  to  bring  in  valuers  would 

really  be  a better  arrangement? 

should  have  thought  in  the  small  case, 
no.  I do  not  see  that  there  is  any 
opportunity  for  the  exercise  of  the 
valuer’s  skill.  In  the  larger  cases,  to 
which  Lord  Justice  Parker  referred — the 
large  blocks  of  flats  or  the  really  ex- 
pensive, luxury  flats,  for  which,  of 
course,  the  Tribunals  were  never 
originally  designed — it  is  a different 
question.  But  the  typical  cases  concern 
one  or  tiwo  furnished  rooms  and  these 
are  sensible  people  wiho  know  the  con- 
ditions in  the  area  and,  by  experience, 
get  to  know  the  levels  of  rent. 

515.  Is  there  anything  in  the  procedure 
which  prevents  any  party  from  producing 

a valuer  to  give  evidence? No.  They 

can  do  that,  and  I do  not  doubt  that 
they  do. 


516.  So  that  there  is  nothing  in- 
herently improbable  in  a block  of  fiats 

case  being  dealt  with  in  that  way? ^ 

No. 

517.  So  that  if  you  did  transfer  these 
cases  to  a court,  the  county  court  judge 
would  in  many  cases  have  to  do  very 
much  what  a Tribunal  does  now — 'apply 
his  knowledge  and  general  experience? 

^Yes.  He  would  no  doubt  expect  the 

parties  to  give  evidence  about  rents  in 
the  locality. 

518.  But  if  the  parties  want  to  produce 

evidence,  they  can?-^ ^Yes,  certainly. 

519.  Mr.  Johnston : I understand  that, 
in  considering  whether  to  continue  these 
tribunals,  one  of  the  factors  you  would 
have  to  bear  in  mind  is  the  cost.  Wihat 

do  they  cost? About  £112,000  for 

the  last  financial  year,  including  Wales. 

520.  And  that  is  dealing  with  approxi- 
mately how  many  cases? Approxi- 

mately 15,000. 

521.  This  expense  is  incurred  in  pay- 

ing the  chairman,  the  members,  the 
clerk,  and  in  paying  for  the  accom- 
modation?  Yes. 

522.  Mr.  Bowen : The  Tribunal  has 

no  power  to  deal  with  costs? Yes, 

that  is  right. 

523.  So  you  may  get  cases,  for 
example,  in  which  a tenant  has  to  go  to 
the  expense  of  calling  a valuer  to  deal 
with  a racketeering  landlord,  and  the 

tenant  has  no  recompense? ^That  is 

right, 

524.  And  again,  you  may  get  a tenant 
abusing  the  opportunity  of  going  to  the 
Tribunal  and  putting  tbe  landlord  to  a 
lot  of  unnecessary  expense  to  answer 

the  case? suppose  that  happens.  If 

anybody  goes  to  any  form  of  court,  it 
could  happen. 

525.  But  if  they  go  to  a court  of  law? 
^They  can  get  costs. 

526.  Yes,  there  is  a remedy.  Have 
you  had  any  complaints  because  there 

is  no  power  to  award  costs? Mr. 

Hickinbotham : They  have  not  been 

serious. 

527.  Lord  Balfour  of  Burleigh : You 
told  us  that  the  selection  of  m'ernbers  of 
the  Tribunals  presents  difficulties.  Is  that 
related  to  the  fees  which  are  paid?  I 
see  the  fees  are  determined  by  the  Mands- 
ter,  with  the  consent  of  the  Treasury. 
Have  you  considered  increasing  the  fees 
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to  get  better  personnel? Dame 

Evelyn  Sharp : I do  not  think  so — not 
since  I had  any  connection  with  this 
work — but  that  is  because  we  have  not 
considered  changing  anything  connected 
with  the  Rent  Tribunals  until  we  have 
decided  whether  they  are  to  continue. 

— Mr.  Hickinbotham:  I think  the  fees 
are  fairly  reasonable,  and  comparable 
with  the  fees  of  other  tribunals. 

528.  Chairman-.  But  the  important 
question  is  whether  or  not  you  get  quali- 
fied and  competent  people  to  do  the 

work? Mr.  Hickinbotham-.  It  is  re- 

lait^  to  that. 

529.  Do  you  think  you  would  get 

better  people  at  higher  fees?-; How 

far  we  get  applications,  I believe,  de- 
pends on  the  number  of  cases.  In  a busy 
area  we  have  waiting  lists  of  people  who 
want  to  do  this  work ; and  I think  it 
would  be  true  to  say  that  we  have  bigger 
waiting  lists  than  we  had  a year  ago. 
What  that  indicates,  I would  not  like  to 
suggest. 

530.  Lord  Balfour  of  Burleigh:  Dame 
Evelyn,  I think  you  said  that  some 

change  is  inevitable? Dame  Evelyn 

Sharp:  The  Tribunals  will  come  to  an 
end  in  about  a year’s  time  unless  they 
are  continued  by  the  Expiring  Laws  Con- 
tinuance Act.  We  cannot  go  on  by 
that  method  if  the  procedure  is  going  to 
become  permanent,  and  I think  we  have 
to  consider,  this  year,  whether  we  need 
to  continue  a jurisdiction  of  this  kind, 
whilst  the  housing  shortage  continues 
and  while  rent  restriction  appears  neces- 
sary, or  whether  we  have  to  dO'  scme- 
thing  else.  If  we  are  going  to  continue 
the  jurisdiction,  I think  we  have  to  look 
again,  not  only  at  the  question  of 
whether  it  should  be  tribunals  or  whether 
it  should  be  the  courts,  but  also,  if  tri- 
bunals, whether  they  are  satisfactorily 
constituted. 

531.  Would  it  be  fair  to  infer  from 
that  that  you  have  a feeling  that  the 
system  is  not  entirely  satisfactory? — —I 
must  admit  that  my  own  contact  with 
Rent  Tribunals  is  less  than  six  months 
old.  1 feel,  a little  uneasily,  that  we  do 
not  know  very  much  about  them.  I 
know  some  of  'the  chairmen — and  I 
know  that  we  have  some  very  good  ones 
—but  I do  not  know  of  my  own  know- 
ledge that  all  of  them  are  very  good. 


532.  Is  it  fair  to  say  that  the  whole 
system  has  g'Ot  to  be  reviewed  with  a 
view  to  putting  it  on  a proper  basis? 
^I  do  not  think  that  I am  in  a posi- 
tion to  say  that  it  is  not  now  on  a 
proper  basis.  However,  in  connection 
with  the  review  of  the  Rents  Acts  which 
we  are  undertaking,  this  is  plainly  one  of 
the  matters  to  be  reviewed. 

533.  Chairman  : I should  like  to  ask 
a question  of  very  general  application, 
if  you  have  no  body  of  custom  and 
procedure  foe  a multipHoity  of  tribunals 
— and  we  are  talking  about  61  here — 
they  may  be  doing  almost  anything.  If 
there  are  the  difficulties  which  you  have 
described  about  being  sure  that  you  have 
got  the  right  people  serving  on  the  tri- 
bunals, is  it  not  important,  for  the  dis- 
cipline of  the  tribunals  perhaps,  that  they 
should  give  reasons  for  their  decisions? 

It  seems  to  me  that  k is  only  if  you 
have  to  give  reasons  for  decisions  that 
you  have  a means  of  checking  that  pre- 
judice or  impulse— whatever  it  may  be 
— is  not  operating.  You  can  only  look 
at  yourself  if  you  give  reasons.  Secondly, 
is  it  noit  perhaps  helpful,  if  _ one  is 
wondering  how  far  procedure  is  or  is 
not  satisfactory  in  over  60  bodies,  that 
on  points  of  law  there  should  be  an 
appeal?  It  seems  to  me  that  to  bpe 
tribunals  without  a set  procedure,  ^with- 
out having  to  state  reasons  and  without 
appeal  really  is  putting  quite  a lot  of 
things  together.  Do  you  think  in  general 
that  it  is  satisfactory,  from  the  standpoint 
of  the  ordinary  citizen,  that  we  should 
receive  decisions  without  being  told  why 
it  has  been  so  decided,  and  that  we 
should  have  no  records  of  any  kind, 
even  thO'Ugh  questions  of  law  may  be 
involved  and  are  not  being  decided  by 
lawyers?  1 wonder  whether  you  would 
agree  that — from  the  point  of  view  of 
the  citizen  who  may  have  felt  aggrieved, 
or  from  the  point  of  view  of  the  tri- 
bunals themselves  being  sure  that  they 
are  on  the  right  lines — these  two  points 

may  nolt  have  something  in  them? 

Certainly.  1 agree  that  both  have  some- 
thing in  them. 

534.  Chairman:  Thank  you  very 

much.  I think  we  will  now  pass  to  the 
Local  Valuation  Courts.  I suppose  that 
these  Courts  have  been  having  a re- 
latively slack  time  and  are  now  looking 

forward  to  a busy  time? Looking 

forward  to  a flood,  yes. 
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535.  Whiat  kind  of  persons  axe 

appointed  to  these  Courts? Mainly 

meimihers  of  local  authorities.  They  are, 
as  you  know,  appointed  by  local 
authorities. 

536.  Is  the  source  from  which  you 
draw  the  persons  who  act  on  these 
Valuation  Courts  la  satisfactory  one 
from  the  point  of  view  of  the  Ministry? 
'I  think  so,  yes. 

537.  It  does  not  load  the  dice? 

You  might  think  so.  It  is  a question 
I have  sometimes  asked.  But  I believe 
not. 

538.  And  if  one  is  concerned  not 

simply  with  fair  practice  in  fact,  but 
that  people  who  have  to  go  to  these 
Courts  should,  so  to  speak,  see  that  it 
is  fair,  do  you  think  it  is  still  satisfac- 
tory?  ^I  think  so. 

539.  Now  I understand  'that  here  agam 

reasons  are  not  always  given.  Is  that 
correct? Mr.  Rayner:  Yes. 

540.  Let  me  put  it  very  simply — is  that 

defensible? 1 think  it  is  defensible  on 

the  same  grounds  on  which  the  Rent  Tri- 
bunal’s decision  is  defensible — 'that  in 
‘the  great  majority  of  cases  it  is  just  a 
question  of  deciding  a simple  issue, 
whether  the  rateable  value  is  too  high 
or  too  low.  The  Court  hears  both  sides 
of  the  argument  and  reaches  a decision 
based  largely  on  common  sense. 

541.  I suppose  oammon  sense  might 

have  its  reasons? Yes. 

542.  Do  you  think  there  is  a principle 
here?  It  might  be  said  that  people  who 
are  aggrieved  might  be  entitled  to  know 

why  the  verdict  is  as  it  is? Dame 

Evelyn  Sharp : The  conclusion  is 

reached,  the  Court  having  looked  at  the 
general  level — ‘be  it  renits,  be  it  assess- 
ments— of  the  suTrounding  properties, 
that  the  amount  is  or  is  not  too  high  or 
too  low.  I tMuk  that  it  might  be  very 
difficulit  to  give  mudh  by  way  of  reason. 
It  is  the  conclusion  that  has  been  come 
to  on  the  evidence. 

543.  Now  here  we  do  have  appeals, 

do  we  not? ^Yes,  to  the  Lands 

Tribunal. 

544.  Do  you  know  what  proportion  of 
these  appeals  have  been  successful? 

Mr.  Cauthery : We  do  not  ourselves 

collect  figures.  I have  some  figures 
which  were  quoted  at  the  Conference  of 
the  Society  of  Clerks  of  Wluatio<n 


Panels.  They  axe  taken  from  the  results 
of  the  appeals  reported  in  “ Rating  and 
Income  Tax  Total  of  appeals  actually 
heard  by  the  Lands  Tribunal — 395 ; de- 
cisions of  the  Local  Valuation  Court 
wholly  upheld — 258  ; decisions  of  &e 
Local  Valuation  Court  partly  upheld — 
26 ; decisions  of  the  I^al  Valuation 
Court  reversed — 111. — Dame  Evelyn 

Sharp:  That  looks  like  about  two-thiids 
upheld  and  one-third  reversed. 

545.  What  about  the  procedure  of 
these  Courts?  How  would  you  describe 

them? In  our  memorandum  we  said 

in  reply  to  question  (viii)  that  the 
hearings  were  in  public  unless  the  Court 
thought  that  it  would  be  a mistake,  the 
proceedings  were  informal,  the  Court  had 
power  to  take  evidence  on  oath  and  to 
administer  oaths  for  that  purpose,  but 
that  this  power  was  rarely,  if  ever, 
exercised ; parties  could  be  legally 
represented  but  usually  were  not ; the 
Regulations  required  the  Court’s  decision 
to  be  ^ven  in  writing,  but  it  was  usually 
also  given  orally  at  the  hearing ; and 
the  Court  sometimes  gave  reasons  for 
its  decision  but  usually  did  not.  There 
are  Regulations  which  prescribe  this  pro- 
cedure, but  it  is  fairly  informal.  Valua- 
tion Courts  have  no  power  to  award 
costs. 

546.  What  does  “ informal  ” mean? 
Does  it  mean  that  nothing  is  prescribed 
or  does  it  really  refer  to  the  absence  of 
evidence  on  oath,  the  rules  of  evidence, 

and  so  forth? 1 think  it  is  both  those 

matters. 

547.  But  here  more  is  laid  down,  is  it 
not,  by  way  of  procedure,  than  in  the 

case  of  the  Rent  Tribunals? 1 think 

that  is  so.  The  Regulations,  at  any  rate, 
are  rather  bulkier.  But  still  they  are  not 
told  m what  order  to  take  the  parties 
or  anything  of  that  kind. 

548.  Major  Morrison : In  paragraph  3, 
answer  (v)  about  the  composition  of  the 
Courts,  your  memorandum  states : “ A 
large  increase  in  the  volume  of  appeals 
is  expected  to  occur  after  the  Ist  April, 
1956,  when  the  new  valuation  lists  come 
into  force.  It  is  expected  that  the 
appointing  authorities  will  shortly 
increase  the  number  of  members  of  the 
panel”.  I think  I saw  in  the  Press 
yesterday  that  five  million  forms  of 
appeal  have  been  circulated.  I am 
wondering  whether  a person  who  is 
thinking  about  appealing  will  have  an 


Printed  image  digitised  by  the  University  of  Southampton  Library  Digitisation  Unit 


64 


COMMITTEE  ON  ADMINISTRATIVE  TRIBUNALS  AND  ENQUIRIES 


opportunity  of  discussing  his  case  with 
a representative  of  the  Inland  Revenue 
and  whether  there  is  a brief  going  round 
to  the  Courts,  a sort  of  general  instruc- 
tion which  in  addition  might  be  shown  to 
the  aggrieved  party,  suggesting  that  there 
should  first  be  a discussion  with  an 
Inland  Revenue  representative.  This 
might  reduce  the  number  of  appeals 

coming  to  the  Valuation  Courts? On 

your  first  point  I think  that  the  first  step 
is  that  the  ratepayer  makes  a proposal 
to  the  Board  of  Inland  Revenue’s 
Valuation  Officer  and  says  he  wants  the 
assessment  reduced.  The  Valuer  will 
discuss  the  proposal  with  him  if  he  feels 
it  possible  to  arrive  at  an  agreement.  If 
he  feels  it  is  hopeless,  the  proposal  goes 
to  the  Valuation  Court.  I do  not  know 
whether  there  are  instructions  going 
round  to  the  Courts? — Mr.  Cauthery : 
Generally  speaking,  we  would  hesitate 
very  much  before  giving  instructions  to 
the  panels  about  the  way  in  which  they 
should  deal  with  cases.  In  fact  I think 
it  would  be  very  improper  for  us  to 
do  so. 

549.  Lord  Linlithgow:  I am  not 

entirely  clear  about  the  function  of  the 
Courts.  According  to  paragraph  3, 
answer  (iii)  of  your  memorandum,  the 
functions  are  “To  hear  and  determine 
appeals  against  objections  to  proposals 
for  the  alteration  of  valuation  lists”. 
Does  that  mean  exactly  what  it  says? 

Dame  Evelyn  Sharp:  This  objection 

to  proposal  business  in  the  rating  world 
is  very  difficult  to  follow.  The  Valuation 
Officer  settles  the  assessment  and  the 
ratepayer  may  propose  a change.  Mr. 
Cauthery  would,  perhaps,  continue. — Mr. 
Cauthery:  If  the  Valuation  Officer 

objects  to  the  ratepayer’s  proposal  the 
-case  is  then  automatically  taken  to  the 
Valuation  Court  and  is  treated  as  an 
appeal.  The  ratepayer — ^that  is,  the  pro- 
poser— does  not  have  to  take  any  formal 
steps  of  appealing  to  the  Local  Valuation 
Court. 

550.  But  that  is  the  case  where  the 
ratepayer  has  applied  for  a reduction 
and  the  appeal  is  by  the  authority.  Is 

that  correct? Mr.  Rayner:  The 

appeal  is  then  by  the  ratepayer.  The 
person  making  the  proposal  is  also  the 
person  who  makes  the  appeal. 

551.  What  about  the  cases  which  will 
shortly  come  forward  in  great  numbers 
where  the  initiative  is  on  the  other  side? 


What  is  the  routine  there  for  the  rate- 
payer to  appeal  against  the  new  assess- 
ment?  Dame  Evelyn  Sharp:  The 

initiative  rests  with  the  ratepayers  to 
object  to  the  assessments  if  they  wish 
to  do  so. 

552.  Now,  going  on  from  there  to  the 
method  of  selection  and  appointment  of 
the  members  of  these  Courts,  I think  you 
will  agree  that  many  of  the  cases  which 
come  to  them  now  and  many  of  those 
which  are  going  to  come  to  them  shortly 
are  very  complicated? ^Yes. 

553  Are  you  happy  about  the  com- 
petence of  the  Courts  to  deal  with  ques- 
tions of  this  kind? 1 think  so.  /I 

cannot,  of  course,  pretend  to  be  familiar 
with  the  personnel  of  all  these  panels, 
but  some  of  them  I am  familiar  wi^ 
and  I am  completely  confident  about 
them.  I believe  that  some  are  surveyors. 
—Mr.  Rayner : They  are  not  all 

surveyors,  but  some  are  in  fact  members 
of  the  Royal  Institution  of  Chartered 
Surveyors. 

554.  Are  they  appointed  by  the 

local  authority? The  members  pe 

appointed  by  the  scheme-making 
authority,  that  is  the  county  council  or 
the  county  borough  council.  The  chair- 
man may  either  be  appointed  direct  by 
the  scheme-making  authority  or  elected 
by  the  panel  itself.  The  former  is  the 
more  usual  course. 

555.  Would  you  agree  that  in  a case 
where  the  rateable  values  are  going  to 
be  increased  considerably  it  would  be  to 
the  advantage  of  the  local  authority  that 
the  rateable  value  should  be  as  high  as 

possible? ^This  is,  of  course,  a very 

vexed  question.  Strictly,  rateable  value 
is  only  important  as  a method  of  sharing 
out  the  rate  burden  among  the  rate- 
payers. Therefore  the  rating  authority 
ought  to  have  no  concern  apart  from 
that  of  equity.  In  the  case  you  have 
mentioned,  the  rating  authority  has  a 
right  of  intervention  and  is  entitled  to 
appear  as  a party  to  the  appeal. 

556.  Is  not  the  Court  in  fact  judging  a 
case  from  which  the  Council  itself  has 

something  to  gain? Dame  Evelyn 

Sharp:  I do  not  think  so  because  if  the 
Council  says  to  the  ratepayer,  “Yes,  we 
want  your  assessment  up  ”,  it  only  means 
in  pure  theory  that  the  rate  poundage  is 
slightly  less.  I asked  this  questian  my- 
self when.  I first  heard  about  this  system 
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and  I was  told  that  local  authorities  reahy 
do  not  have  an  interest  in  A’s  assess- 
ment being  higher  than  B’s.  Further, 
local  representatives  are  extremely  sensi- 
tive to  public  opinion  in  the  locality. 

557.  In  other  words,  it  does  exercise 
your  mind  and  has  exercised  your  mind 
— the  probability  of  the  local  autho'rilty 

being  a judge  in  its  own  case? ‘It  was, 

as  I said  before,  the  first  question  I 
asked  when  I met  the  subjeot,  but  from 
what  I heard  I felt  satisfied  that  it  was 
all  right, — Mr.  Rayner-.  There  are  two 
other  points.  Strictly,  it  is  not  a case 
between  the  ratepayer  and  the  rating 
authority,  but  between  the  ratepayer  and 
the  Valuation  Officer,  The  Valuation 
Officer  has  no  allegiance  to  the  rating 
authority  itself.  Secondly,  although  this 
is  rather  remote  it  is  a counter  argu- 
ment— ^in  many  cases  it  is  in  the  in- 
terests of  the  rating  authorities  to  have 
a lower  total  rateable  value  because  it 
would  attract  more  Exchequer  grant. — 
Dame  Evelyn  Sharp:  We  had  better  let 
that  one  go. 

558.  You  are  more  happy  about  that 

point  yourself?  I am  not  entirely  happy, 
I must  say. 1 will  not  say  I am  com- 

pletely happy,  but  on  the  whole  I think 
it  is  ah  right.  I have  talked  to  one 
or  two  chairmen  and  I felt  a good  deal 
more  comfortable  about  it  after  that. 

559.  Sir  Geo^rey  King:  These  cases 
have  to  be  dealt  with  locally  owing  to 
their  number.  It  is  not  going  to  be 
very  easy  to  get  a number  of  people 
in  each  locality  who  are  not  concerned, 
either  as  ratepayers  or  members  of  a 

local  authority. 1 think  the  amazing 

thing  is  that,  since  this  work  is  unpaid, 
so  m'any  people  are  prepared  to  face 
the  burden  of  work  which  is  coming. 

560.  Mr.  Johnston : I wonder  if  the 
Department  is  aware  of  a Report  of  a 
Committee  presided  over  by  Lord  Sorn0 
enquiring  into  valuation  and  rating  in 
Scotland.  I ask  that  because  in  that 
Oomimittee’s  Report  there  was  strong 
criticism  first  of  all  of  the  absence  of 
reasons  for  the  decisions  of  valuation 
committees  in  Scotland  and,  secondly, 
of  the  composition  of  what  was  in  Scot- 
land called  the  Valuation  Appeal  Com- 
mittee, which  was  the  Committee  which 


(‘)  Cmd.  9244.  Report  of  the  Scottish 
Valuation  and  Rating  Committee,  1954. 
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determined  what  we  should  call  the  In- 
land Revenue  valuation.  That  Commit- 
tee was,  prior  to  Lord  Som’s  Report, 
compost  entirely  of  local  authority 
rei^esentatives  and  it  was  there  said  tbat 
while  it  might  be  a good  Committee  it 
did  appear  to  the  general  public  to  have 
an  interest  in  raising  the  valuation  and 
accordingly  justice  was  not  seen  to  be 
done.  I wonder  if  Dame  Evelyn  has 

ever  looked  at  that  Report? ^Indeed 

I have.  Lord  Som  has  haunted  our 
lives  for  the  last  two  years.  But  I 
confess  I did  not  realise  that  those  two 
particular  points  emerged  in  his  Report. 

I found  the  Scottish  system  so  baffling 
that  I abandoned  the  idea  of  understand- 
ing it. 

561.  Mr.  Burman:  I am  a little 

bothered  about  the  formation  of  th^e 
panels.  I understand  that  they  are  in 
fact  members  of  local  authorities  by  and 
large? ^Yes. 

562.  Although  it  has  been  said,  I think, 
that  there  may  be  some  surveyors  on 
Valuation  Panels,  in  my  experience  there 
are  not  a great  many.  So  in  these  various 
panels  you  will  not  have  any  expert  in- 
formation at  all  when  they  are  sitting? 
^You  might  not  have. 

563.  What  help  or  assistance  do  they 

get  or  are  they  allowed?  Are  they 
allowed  any  from  their  own  local  autho- 
rity?  ^They  have  a clerk.  They 

appoint  their  clerk  themselves  and  we 
pay  him.  They  are  now  engaged  in 
adding  as  well  as  they  can  to  their  staffs 
in  preparation  for  the  forithcoming  addi- 
tional work. 

564.  Can  they  call  in  any  expert  ad- 
visers to  advise  them  on  valuation? 

No. 

565.  So  if  they  do  not  know  anything 

about  valuation  it  is  just  a pity. ^They 

have  the  Valuation  Officer  who  explains 
his  attitude  and  I should  have  thought 
that  in  the  general  run  of  oases  they 
should  be  able  to  arrive  at  a sensible 
decision. 

566.  It  is  a very  curious  set-up  where 
you  have  a Valuation  Officer  who  has  no 
interest  at  all  really  in  the  value  of  the 
property,  against  a ratepayer  who  has 
a very  deep  interest,  and  then  as  an 
independent  tribunal  you  have  a body 
whose  members  may  have  been  deoted 
by  the  ratepayer.  It  seems  to  me  quite 
unfair.  Do  you  think  that  is  right? 
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am  not  qiiite  sure  what  you  are 

getting  at.  You  said  the  Valuahon 
Officer  had  no  interest  in  the  thing ; 
but  he  will  fi^t  hlce  a tiger  for  the 
correctness  of  his  assessment.  And  on 
the  other  side  there  is  the  ratepayer 
who  elects  the  local  authority.  I sup- 
pose you  think  that  that  should  tell  in 
his  favour.  Between  the  two  I thinlc 
it  will  come  out  about  right. — Mr. 
Cauthery : May  I put  a point  here?  The 
members  of  the  Panel  sitting  as  the  Court 
are  mostly  members  of  local  authoriti^, 
but  they  are  not  representatives  of  local 
authorities.  Once  they  are  appointed 
to  the  panel  ffiey  are  simply  members 
of  that  panel. 

567.  That  may  be  the  theory? 

Dame  Evelyn  Sharp : That  is  the  law. 

568.  That  may  be  the  law.  Actually 
the  people  appointed  to  the  Panels  by 
the  local  authority  are  usually  appointed 
in  proportion  to  the  political  make-up 

of  the  county  borough  auffiority? 

Are  they?  That  is  news  to  me. 

569.  Mr.  Bowen:  You  said  they 

appoint  their  own  clerk.  Do  you  mean 
by  “they”  the  Panel? ^Yes. 

570.  And  that  is  a full-time  appoint- 
ment, is  it? ^For  some  it  has  been 

and  I think  for  many  it  will  be. — Mr. 
Rayner:  It  has  been  full-time  for  about 
70  of  them.  Some  are  very  small.  The 
smallest  Panel  has  only  some  750  pro- 
perties to  look  after,  and  clearly  a full- 
time clerk  is  not  required. 

571.  What  type  of  people  do  they 

recruit? Dame  Evelyn  Sharp:  I think 

they  get  quite  a lot  of  people  who  were 
in  the  local  authority  service  previously. 
— Mr.  Rayner:  Several  of  the  clerks 
were  previously  clerks  to  Assessment 
Committees — ^the  predecessors  of  the 
Local  Valuation  Panels.  The  predecessors 
of  the  local  valuation  system. 

572.  Mr.  Pritchard : Can  you  compare 

the  operation  of  these  Valuation  Courts 
with  the  old  system  of  Assessment  Com- 
mittees?  Mr.  Rayner:  There  is  one 

fundamental  difference,  that  is  that  the 
Local  Valuation  Court  is  a purdy 
judicial  body,  whereas  fhe  Assessment 
Committee  had  quasi-judicial  functions 
and  some  administrative  functions.  For 
example,  it  considered  all  proposals  to 
alter  the  lists,  whereas  the  Valuation 


Court  is  only  concerned  with  those  pro- 
posals which  are  opposed.  The  Assess- 
ment Committee  had  responsibility  for 
maintaining  the  equity  of  the  list 
generally.  That  task  now  falls  on  the 
shoulders  of  the  Inland  Revenue.  On 
procedure,  they  sat  as  a body  numbering 
as  many  as  thirty  people ; on  the  Valua- 
tion Court  you  have  only  three  people, 
although  the  Panel  itself  is  larger. 

573.  In  practice,  is  the  Valuation 
Court  regarded  by  the  Ministry  as  more 
satisfactory  than  the  old  Assessment 
Committee ; or  is  that  not  a question 

you  can  answer? Dame  Evelyn 

Sharp : It  is  part  of  a wholly  new  set-up. 

I never  had  any  association  with  the 
Assessment  Committees  and  I should 
not  like  to  comment. 

574.  We  are  given,  in  paragraph  2 of 
your  memorandum,  details  of  the  num- 
ber of  cases  dealt  with.  Can  you  give 
a very,  rough  idea  of  the  percentage 
of  cases  in  which  the  ratepayer  was 

successful? Mr.  Rayner:  I cannot 

offfiand,  I am  afraid,  but  we  have  details 
and  will  send  them  to  you. 

575.  Chairman : I think  we  will  leave 
the  subject  of  Valuation  Courts  and  go 
on  to  the  acquisition  of  land.  I think 
it  will  make  for  dearness  if  we  confine 
ourselves,  to  begin  with,  to  those  cases 
where  the  Minister  is  not  also  the 
initiating  authority.  We  will  come 
separately  to  the  other  cases.  As  your 
written  evidence  makes  clear,  there  are 
many  purposes  for  which  land  in  fact 
may  be  acquired,,  and  we  should  like  to 
deal  generally  with  the  administrative 
procedures  involved.  It  might  be  helpful 
if  we  began  by  considering  the  nature 
of  the  whole  administrative  process 
which  ends  in  the  Minister’s  decision. 
We  have,  for  example,  a proposal  by  a 
local  authority,  to  which  objection  is 
taken — at  that  stage  your  Department 
comes  into  action.  Now  may  we  take 
it  in  stages,  just  to  be  clear  about  why 
what  is  done  is  done?  How  would  you 
describe  the  purpose  of  holding  a hearing 

or  an  enquiry? The  purpose  is  to 

inform  the  Minister  of  the  case  of  the 
acquiring  authority  for  needing  to  do  the 
thing  at  all — be  it  to  build  houses  or  to 
provide  a sewage  works  or  whatever  jt 
is — and  of  their  reasons  for  thinking  it 
convenient  and  appropriate  to  do  it  on 
the  particular  site.  It  is  also  to  hear 
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the  case  of  the  objector,  normally  the 
owner  of  the  site,  as  to  why  he  does 
not  wish  to  part  with  his  land  and  to 
hear  anything  else  he  has  to  say  on  the 
question,  e.g.,  why  he  thinks  whatever  is 
intended  should  not  be  done  at  aU, 
whether  he  thinks  it  could  be  done  else- 
where or  in  any  case  should  not  be  done 
on  his  land.  I have,  because  of  the 
appointment  of  your  Committee,  been 
trying  to  find  out,  but  I have  not  found 
out  to  my  satisfaction,  the  origin  of  the 
public  nature  of  this  enquiry.  I think 
that  the  origin  of  the  public  enquiry  was 
in  the  early  Public  Health  Acts,  when 
one  had  an  enquiry  about  the  state  of 
the  area  and  what  was  needed  to  be 
done.  What  in  fact  happens  now  is  that 
either  party  is  told  that  they  can  bring 
along  anybody  who  wants  to  speak  for 
them  and  they  will  be  heard.  That  is 
the  difference  between  the  enquiry  and 
the  hearing,  and  in  our  Department  we 
almost  invariably  choose  the  enquiry, 
which  is  public  in  the  sense  that  third 
parties  can  come  along.  There  are  two 
purposes  in  having  this  in.  public.  One 
is  that  the  Minister  should  come  to  ids 
decision  after  the  matter  has  been 
thoroughly  aired  in  public  and  in  the 
press.  The  press  are  always  admitted 
unless  one  party  or  the  other  should 
object,  which  is  very  rare.  The  other 
purpose,  of  course,  is  to  allow  interested 
parties  to  have  their  say.  I have  been 
wondering  a little — ^but  I do  not  think 
so — ^whether  we  have,  as  you  might  say, 
run  amok  with  public  enquiries.  As  you 
see,  we  have  an  enormous  number,  and 
some  are  about  very  minor  matters. 
There  is  a tendency  for  third  parties  to 
believe  that  the  purpose  of  having  the 
enquiries  is  that  they  should  have  their 
say.  Sometimes,  of  course,  one  gets^  a 
tremendous  appearance  of  third  parties 
to  object  to  or  to  support  one  party  or 
the  other.  On  the  whole  I think  the 
local  enquiry  is  the  right  way  to  deal 
with  these  disputes. 

576.  What  exactly  does  the  inspector 

do?  He  is,  is  he  not,  your  . own 
employee? Yes,  he  is. 

577.  But  set  apart  from  the  ordinary 
administrative  and  executive  staff  of  the 
Department?  He  does  this  and  this 
alone?  He  is  a segregated  and  selected 

person?  Is  that  so? ^Not  always.  We 

have  two  Inspectorates,  one  engineering 
and  the  other  planning  and  architecture. 
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The  planning  and  architecture  Inspec- 
torate is  much  the  larger  with  a staff 
of  86  inspectors.  The  engineers  who 
hold  enquiries  into  matters  such  as 
sewage  disposal  and  refuse  disposal,  do 
it  as  part  of  their  general  work  for  the 
Ministry.  In  fact,  however,  very  little  of 
the  enquiry  work,  comes  their  way.  The 
bulk  of  our  enquiry  work  is  on  the 
planning  and  architecture  side  and  is 
done  by  people  who  do  nothing  else. 

578.  Do  they  do  this  for  a period  of 
years  or  is  it,  so  to  speak,  a life  sentence? 

It  is  almost  always  a life  sentence. 

We  usually  recruit  people  over  the  age 
of  40  and  sometimes  nearing  50.  We 
think  we  need  older  men  who  have  had 
experience  in  engineering,  architecture 
or  surveying  before  joining  us.  There 
has  been,  on  occasion  some,  but  not  very 
much,  interchange  between  our  technical 
advisers  and  our  inspectors,  owing  to 
pressure  of  work.  On  the  whole  we 
think  some  interchange  is  right. 

579.  But  if  interchanged  would  they 

be  moving  from  one  to  the  other  and 
back  again,  or  doing  only  the  one  job 
at  a time? ^There  would  be  a com- 

plete change. 

580.  Let  us  assume  that  it  is  one  of 

your  permanent  inspectors  of  the  second 
type  which  you  describe.  When  he 
approaches  a.  particular  enquiry  what 
wili  he  already  have  in  his  mind?  Yom 
memorandum  says  that  he  is  fully  in 
touch  with  the  policy  of  the  Department. 
So  he  knows  that? ^Yes. 

581.  Would  he  know  the  views  of 
other  Government  Departments  likely 

to  be  interested? ^If  they  have  already 

been  produced.  He  will  have  the  file. 

582.  Will  your  Department  have  found 

out  before  he  takes  the  enquiry  whether 
there  are  any  views  held  by  other 
Government  Departments  that  are 
relevant? Probably  not.  Consulta- 

tion with  other  Government  Departments 
is  not  very  common  in  relation  to 
acquisition  of  land. 

583.  Does  not  the  Minis^  of 

Agriculture  sometimes  come  in? 

Mainly  on  planning  appeals. 

584.  Then  we  will  leave  that  question 
until  later.  Would  it  be  true  that,  in 
connection  with  compulsory  purchase, 
the  Ministry  has,  since  the  war,  made 
a point  of  consulting  any  Departments 
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which  might  be  interested  before  the 
stage  at  which  the  inspector  holds  his 
enquiry,  or  is  it  sometimes  done  after- 
wards?  we  know  there  is  a point 

we  will  consult  them  before  but  some- 
times something  may  emerge  at  the 
enquiry,  particularly  in  relation  to 
suggested  alternative  sites,  and  then  we 
would  consult  afterwards. 

585.  The  inspector  is  equipped  with  a 

driU  on  procedure? ^Yes. 

586.  When  was  that  laid  down? 

They  have  had  a drill  ever  since  this 
work  has  been  done,  but  it  has  been 
brought  up  to  date,  I think,  since  the 
war. 

587.  He  has  the  policy  of  the  Depart- 
ment. He  has  any  information  you  have 
about  the  attitude  of  other  Government 
Departments.  He  has  the  procedure. 

Does  he  have  anything  else? ^He  has 

the  file,  which  contains  the  proposal  of 
the  local  authority  and  the  copies  of 
the  objections  which  have  been  made. 
It  may  also  contain  departmental 
minutes.  He  has  everything  that  the 
Department  has  that  might  be  relevant 
to  the  case. 

588.  What  form  does  his  report  take? 

begins  with  a description  of  the 

site  and  of  any  other  local,  physical 
features  which  seem  to  him  to  be 
relevant.  Then  there  will  be  a resume, 
which  according  to  the  inspector’s  ability 
for  precis  may  be  short  or  may  be  fairly 
long,  of  what  was  said  by  the  parties. 
Then  it  will  have  his  own  appreciation 
at  the  end  of  what  it  all  amounted  to, 
and  finally  a recommendation  for 
decision. 

589.  What  happens  to  that  report? 

It  goes  in  to  the  branch  dealing 

with  it.  In  the  most  straightforward 
kind  of  case  where  the  objection  to  the 
compulsory  purchase  order  is  on  grounds 
of  price  and  should  really  be  made  to 
the  Lands  Tribunal  and  not  to  us  at 
all,  i.e.,  the  order  is  virtually  unopposed 
or  at  any  rate  unopposed  for  any  reasons 
that  lie  to  us,  the  responsible  admini- 
strative officer  would  issue  a decision. 
But  in  difficult  cases  the  report  goes 
up— in  many  cases  to  the  Minister.  Of 
course,  if  we  realised  at  the  start  that  the 
objection  was  to  price,  we  should  not 
have  an  enquiry.  Sometimes,  however, 
one  gets  to  the  enquiry  only  to  find  that 


the  objection  is  really  limited  to  price. 

590.  If  one  is  surveying  the  last  ten 
years — ^we  do  not  wish  to  survey  any 
particular  Government  or  Minister — at 
what  level  has  the  decision  in  these  cases 
been  taken?  I do  not  want  to  take  the 
case  of  exceptional  difficulty  or 
notoriety,  nor  the  case  in  which  it 
emerges  that  it  is  not  for  your  Ministry 
— those  are  the  extremes.  I want  to 
take  the  ordinary  case  of  middle 
importance,  middle  public  interest,  and 
so  forth,  over  the  past  ten  years.  Who 

settles  them  in  the  Ministry? On  the 

whole  I should  think,  over  the  last 
ten  years,  they  have  been  settled 
by  an  Assistant  Secretary.  Only  an 
Assistant  Secretary  or  a more  senior 
officer  can  sign  a decision.  We  always 
give  reasoned  decision  letters  and  the 
Assistant  Secretary  must  see  that  the 
letter  stands  up  as  a story  on  its  own, 
whether  he  has  actually  settled  the  case 
or  not.  In  recent  years  the  tendency  has 
been  increasingly  for  the  cases  to  be 
settled  at  a higher  level. 

591.  It  would,  I suppose,  be  true 
simply  by  reason  of  the  number  of 
cases,  that  the  actual  cases  to  which  the 
Minister  gives  his  mind  as  opposed  to 

his  presence  are  few? In  compulsory 

acquisition  in  recent  years  not  so  few  as 
one  would  think.  Obviously  he  cannot 
give  hours  of  time  to  them.  We  now 
have  in  our  Ministry,  for  all  compulsory 
acquisition  cases  on  the  housing  side, 
where  the  bulk  of  our  work  falls,  a 
standard  form  on  which  the  arguments 
in  the  case  are  summarised.  The  form 
contains  particular  points  tO'  which,  as 
a matter  of  policy,  the  Minister  is  paying 
particular  attention,  e.g.,  is  the  land 
owned  by  a private  builder  who  says  he 
is  prepared  to  build  himself,  the  inspec- 
tor’s recommendation,  the  recommenda- 
tion of  the  Assistant  Secretary,  and  so 
on.  Every  opposed  case  has  this  form 
attached  to  it  to  facilitate  quick 
appreciation  and  the  great  majority  are 
considered  at  a high  level  in  the 
Ministry. 

592.  But  this  is  really  a way  of  seeing 

that  the  policy  of  the  Minister  in  the 
Department  is  kept  alive  and  applied 
to  the  actual  cases? ^That  is  it. 

593.  How  far  may  the  administrative 
officer  of  the  Department,  possibly  after 
consultation  within  the  Department,  not 
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merely  accept  or  reject  the  recommenda- 
tion of  the  inspector,  but  seek  to  modify 

it? Quite  frequently  he  may  suggest 

some  modification  of  boundaries  to  try 
to  do  something  to  meet  the  objectors. 
It  is  rare  in  compulsory  acquisition  cases 
to  differ  flatly  from  the  inspector. 
Ideally  one  would  discuss  such  a 
modification  with  the  inspector  who  has 
seen  the  site,  but  unfortunately  the 
inspectors  are  situated  near  Regent’s 
Park,  and  discussion  with  them  is 
difficult  sometimes.  They  are  geographi- 
cally independent  not  as  a matter 
of  policy  but  as  a matter  of 
accommodation. 

594.  Suppose  that  the  admindsftrative 
officer  of  the  Dapartanent  concludes  that 
a modification  should  be  introduced. 

How  does  he  introduce  it? He  puts 

a minute  up  which  might  say — “ I think 
that  on  the  evidence  given  one  could 
omit  the  field  to  which  the  farmer  par- 
ticularly objected  without  doing  fatal 
damage  to  the  local  auithority’s  case 
He  may  need  technical  advice  and  may 
go  to  the  engineers  or  to  the  housing 
architects  and  say — “ Shall  we  have  left 
enough  land  if  we  do  that?”  Having 
got  that  agreed  and  settled  he  says — 
“ Let  that  be  the  decision  Invariably 
a plan  is  made  to  show  what  is  the  modi- 
fication and  that  goes  out  as  the  decision. 

595.  Now  'the  whole  of  the  process 

from  tile  time  when  the  inspector  writes 
his  report  to  the  stage  at  which  &e 
administrative  officer  in  the  Department 
who  gives  his  decision  writes  his  letter, 
is  private,  is  it  not? Yes. 

596.  There  is  also  the  stage  before  the 

Ministn^  is  officially  involved,  when  the 
authority  concerned  wishes  to  make  pro- 
posals to  acquire  some  land  and  some- 
body may  have  the  right  to  object.  The 
local  authority  has  to  go  through  a 
certain  drill,  does  it  not,  in  the  way  of 
giving  notice  and  saying  what  it  pro- 
poses to  do,  and  so  forth? ^Yes. 

597.  Is  the  notice  which  they  serve, 
or  the  information  which  they  gi'Ve  to 
those  affected,  clear  and  reasoned,  or  do 
they  just  say — “Notice  is  hereby  given 
that  . . .”?  Do  they  say:  “This  is 
for  ordinary  hooises  ” or  “ This  is  for 

a block  of  fiats  ”? ^They  would  not 

do  that.  They  would  say  under  what 
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code,  i.e.  for  what  general  purpose,  they 
proposed  to  acquire  the  land,  but  that  is 
all. 

598.  I see.  So  the  chances  of  any 
rrconciliation  of  view  between  the  poten- 
tial objector  and  the  local  authority 
before  the  stage  at  which  the  Ministry 
is  interested  are  rather  reduced  to  a 
minimum,  because  they  are  not  really 
on  tapcing  terms,  so  to  speak.  One  is 
just  giving  a formal  notice  to  the  other? 

^I  think  they  are  on  talking  terms. 

I do  not  think  if  they  were  t-o  say — 
“ We  want  it  for  a block  of  flats  ” or 
“ We  want  it  for  houses  ” that  that  would 
make  any  difference.  The  owner  either 
does  not  want  to  part  with  his  land  at 
all,  or  he  does  not  want  to  part  with 
it  at  the  price  which  the  local  authority 
will  pay.  I thank  he  seldom  cares  greatly 
what  they  are  proposing  to  use  it  for, 
al'though  of  course  that  does  become 
material  to  him  when  he  is  fighting  their 
proposal.  Also  it  may  be  very  material 
if  they  are  proposing  to  take  only  part 
of  his  land. 

599.  Major  Morrison-.  At  what  exact 
stage  does  the  owner,  the  owner-occupier 
or  the  tenant  first  got  intimation  of  the 

compulsory  purchase  proposal? They 

only  get  the  notice  of  the  compulsory 
purchase  when  the  local  authordity  serves 
notice  on  them  that  they  are  seeking  a 
compulsory  purchase  order.  I would 
ilhink  that  alm'OSt  invariably  they  have 
sought  to  buy  the  land  by  agreement 
before  that  stage. 

600.  Lord  Balfour  of  Burleigh : Surely 
such  a proposal  would  have  been  dis- 
cussed in  the  local  council  and  probably 
reported  in  the  press?- — ^It  might  be 
settled  by  a committee  of  the  council 
whose  proceedings  would  not  be  ope<n 
to  the  press. 

601.  My  experience  is  that  a comm'it- 
tee  would  not  act  on  its  own  without 
authority  of  a council  meeting.  One 
would  expect  it  to  appear  in  a council 
agenda  and  be  open  to  pu'bilioaition  in 
the  press.  Would  that  not  be  universal? 

Mr.  Burman:  It  varies  frO'm  authority 
to  authority.  In  Birmingham  we  do  it 
entirely  by  committee. 


(The  proceedings  were  adjourned  for 
a short  time.) 
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602.  Lord  Justice  Parker : You  said, 
Dame  Evelyn,  in  answer  to  the  Chadr- 
man,  that  the  purpose  of  the  enquiry, 
quite  generally,  was  to  inform  the  Minis- 
ter’s mind  of  the  local  authority’s  pro- 
posals and  to  hear  the  objections.  I 
was  wondering  whether  your  Depailtm^t 
attached  importance  to  the  alternative 
of  a hearing  as  distinct  from  an  enqui^. 

I think  you  said  that  you  almost  in- 
variably had  a public  enquiry.  Is  there 
any  need  to  retain  the  power  to  hold 
a hearing? ^We  do  use  it.  The  essen- 

tial difference  is  that  third  parties  are 
not  admitted  to  a hearing.  I have  from 
time  to  time  said  on  particular  cases 
which  were  obviously  urgent — “ We  will 
■try  a hearing  ” but  I do  not  find  one 
gets  it  settled  any  quicker.  It  still  de- 
pends on  getting  an  inspector  to  hear  it. 

I think  I should  say  in  answer  to  your 
question  that  I do  not  think  that  there 
is  very  much  value  in  the  hearing  pro- 
cedure as  distinct  from  the  enquiry. 

603.  It  seems  to  me  that  there  might 
be  a little  more  imporitance  than  merely 
having  third  parties  present.  If  I r^d 
the  Acquisition  of  Land  (Authorisation 
Procedure)  Act,  1946,  correctly,  only  the 
objector  will  give  evidence  at  a hearing, 
-the  purpose  being  merely  to  hear  the  ob- 
jection and  not  to  inform  your  mind  on 
the  local  authority’s  proposals.  There- 
fore at  a hearing  the  local  authority 
would  not  he  expected  to  prove  its  case ; 
whereas  at  an  enquiry  it  is  expected  to 

prove  its  case. am  bound  to  say 

that  that  had  not  occurred  to  me. 

604.  It  may  be  that  in  practice  the 

local  authority  will  prove  its  case  in  any 
event? They  must  do,  I think. 

605.  Has  that  always  been  so  as  a 

matter  of  practice? ^Always — to  the 

best  of  my  knowledge. 

606.  Although  the  Act  may  not  ex- 
pressly require  it,  that  is  always  done? 
Yes,  in  a compulsory  acquisition. 

607.  Although  Government  Depart- 
ments do  not  give  evidence? Our 

only  departmental  experience  of  that  is 
on  new  towns,  where  we  do  not  subject 
ourselves  to  cross-examination. 

608.  But  I was  not  dealing  with  that. 
That  is  rather  a different  case  and  the 
Minister  initiates  the  whole  pr-ocedure. 
Take  an  ordinary  compulsory  acquisi- 
tion. Supposing  the  local  authority  have 


had  to  consult  a Government  Depart- 
ment, say  the  Min^t^  of  Agrdoulture, 
before  preparing  their  draft,  would  a 
Ministry  of  Agriculture  official  object 
to  being  called  at  the  enquiry? — ^ — Ttiat 
would  arise  a great  deal  more  in  con- 
nection with  planning,  because  ffie  use 
to  which  the  land  will  be  put  is  nor- 
mally settled  by  way  of  the  planning 
application  or  planning  appeal,  and  the 
compulsory  purchase  order  is  not  ^nor- 
mally made  until  the  planning  position 
is  clear.  Sometimes  they  come  in 
together. 

609.  In  your  reply  to  the  question- 
naire, Memorandum  Al,  paragraph  4, 
you  say ; “ Government  Departments  do 
not  give  evidence,  but  other  authorities 
do”.— 'I  do  not  think  that  there  woidd 
often  be  a Government  Department  in- 
volved in  an  acquisition.  It  is  quite  true 
■that  they  do  not  give  evidence.  It  is 
one  of  the  matters  that  has  been  under 
discussion  between  the  representatives 
of  'the  Departments.  If  the  Ministry  of 
Agriculture  are  taking  a view  on  facts 
as  distinct  from  policy — facts  about  the 
agricultural  value  of  the  land — land  they 
are  in  effect  the  real  opponents  of  the 
proposal  perhaps  to  budd  on  the  land, 
they  have  been  disposed  to  agree  that 
they  should  be  prepared  to  give  evidence. 

610.  I only  mentioned  it  because  in 
one  case  a Ministry  of  Education  in- 
dependent inspector  used  his  power  to 
subpoena  an  official  of  the  Ministry  of 

Agriculture? It  was  used — it  caused 

a great  flutter. 

611.  Is  that  an  answer  to  the  question 
— ^it  caused  a great  flutter?  I take  it 

you  do  not  approve  of  that? ^At  the 

time  the  whole  idea  was  somewhat  new. 
We  have  had  long  discussions  since  then, 
particularly  with  the  Ministry  of  Agri- 
culture but  in  relation  to  planning  rather 
than  in  relation  to  compulsory 
acquisition. 

612.  But  would  it  cause  a flutter  to- 
day?  No.  It  is  agreed,  I think,  with 

ithe  Ministry  of  Agriculture  th-at  'they 
would  be  -mlling  for  their  officials  to 
give  evidence  in  such  cases. 

613.  Chairman:  We  had  better  come 
now  to  talk  about  what  you  have  tdd 
us.  Looking  at  this  administrative  pro- 
cedure from  the  point  of  view  of 
ordinary  citizen  who  happens  legiti- 
mately to  have  an  objectiooi,  how  docs 
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one  justify  the  fact  that  the  process  is 
as  it  is?  It  seems  to  me  that  in  general 
our  tradition  is  that  disputants  should 
appear  in  person  before  someone  who 
wih  decide  in  person.  It  is,  I think, 
much  more  satisfactory  to  know  who 
your  judge  is,  to  see  him  and  hear  him 
decide.  Now  obviously  the  Minister  can- 
not be  present  himself  at  each  enquiry 
to  hear  the  evidence  of  the  dispiiitanits 
and  give  the  decision.  He  therefore 
does  the  next  best  thing  and  sends  some- 
one dovTL  who  is  specially  equipped  to 
do  this.  But  although  the  citizen  can 
hear  the  case  againsf  him  and  put  his 
own  case,  and  cross-examination  may 
take  place,  he  then  loses  sight  of  things 
which  otherwise  normally  happen  be- 
cause the  inspector’s  report  is  not  pub- 
lished. Now  do  you  seek  to  justify 
that  and,  if  so,  for  what  reasons?  Do 
you  think  that  'the  ordinary  citizen’s 
natural  expectations  are  forwarded  or 

thwarted  by  this  procedure? 1 am 

not  sure  that  I feel  able  to  answer  as 
to  his  natural  expectations.  To  my  mind 
the  procedure  is  a necessary  one  for  the 
purpose  of  government.  I am  not  say- 
ing that  it  is  absolutely  necessary  that 
the  report  of  the  inspector  should  not 
be  published.  That  would  be  a foolish 
daim.  But  I think  that  it  is  convenient 
and  sensible  not  to  publish  the  report 
since  the  enquiry  is  only  part — ^thou^ 
an  important  part — of  the  process  by 
which  the  Minister  arrives  at  a decision. 

614.  Does  that  carry  with  it  the  corol- 
lary that  the  citizen  who  feels  aggrieved 
and  is  objecting  need  not  expect  to  know 
and  will  not  be  entitled  to  know  the  case 
against  him? — -Certainly,  the  objector 
knows  the  case  which  is  being  made 
to  acquire  his  land  compulsorily.  The 
Minister  will  not  entertain  an  order  until 
the  objector  has  been  told  the  purpose 
and  has  had  a chance  to  hear  the  case 
and  state  his  objection.  That  is  an 
important  part  of  the  process.  But  at 
the  end  of  that  process  comes  the 
Minister’s  decision — is  what  the  local 
authority  is  seeking  to  do  proper  and 
necessary,  is  the  particular  piece  of  laud 
suitable  or  convenient,  does  the  proposal 
cause  such  hardship  or  difficulties  that  it 
should  not  be  allowed,  are  there  alterna- 
tives? Now  in  that  last  part  of  the 
process  the  Minister  is  obviously  very 
much  influenced  by  current  policy.  An 
absolutely  identical  case  argued—^  one 
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can  imagine  that — in  absolutely  identical 
words  can  produce  quite  differem 
decisions  at  dffierent  periods,  because  a 
Minister  is  pursuing  a different  policy. 
The  most  obvious  case  is  housing.  At 
one  time  the  Minister  is  trying  to  ensure 
the  building  of  300,000  houses  or  so 
many  municipal  houses,  which  demands 
a certain  amount  of  land  per  year.  At 
another  time  the  Minister  wants  local 
authorities  to  be  allowed  to  do  a certain 
amount  but  he  is  not  setting  any 
particular  target.  Then  he  may  perhaps 
want  a very  strong  case  in  order  to 
justify  land  being  taken  against  objec- 
tion. I say  that  to  illustrate  that  after 
the  report  there  is  a very  material  stage 
when  it  is  decided  finally  by  the 
Minister,  or  in  his  name,  what  the 
application  of  current  policy  is  to  the 
facts  revealed  by  the  inspector  or  the 
arguments  which  the  inspector  reports. 

To  my  mind  there  are  perhaps  two 
main  reasons  why  our  reports  should  not 
be  published.  But  I should  first  explain 
that  we  think  it  essential  that  the  inspec- 
tors should  be  specialists.  I should  at 
this  point  like  to  say  something  about 
the  difference  between  our  work  and 
that  of  the  Ministry  of  Education,  which 
you  may  very  well  have  in  mind.  Before 
a local  education  authority  makes  a com- 
pulsory purchase  order  for  a school  site, 
the  Ministry  of  Education  have  settled 
with  the  local  education  authority  that 
there  is  to  be  a school  of  a certain  size 
in  that  area.  There  remains  simply  the 
question  of  which  site.  That  is  perhaps 
a slight  simplification,  but  broadly  I 
imderstand  that  to  be  true.  In  our  case 
we  have  always  got  the  prior  question 
— ^is  there  to  be  a housing  estate,  a 
reservoir,  sewage  works,  refuse  disposal 
works,  or  whatever  it  may  be?  That 
prior  question  is  one  of  the  things 
exposed  at  the  public  enquiry. 

The  objection  in  principle  that  we 
would  • see  to  publication  is  that  our 
inspectors  really  act  in  a dual  capacity. 
They  act  first  of  all  as  the  inspector  who 
goes  down  to  see  the  site  and  who,  being 
a technical  man,  can  give  us  an  apprecia- 
tion of  the  soundness  of  the  authority’s 
proposal ; they  hear  the  arguments  and 
report  to  the  Minister  what  took  place, 
what  impression  it  made  upon  them, 
what  view  they  take  of  the  site,  and  so 
on.  Then  they  make  a recommendation 
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and  in  that  capacity  they  are  acting  as 
officers  of  the  Department  because  their 
recommendation  is  essentially  what 
should,  be  the  application  of  policy  to 
the  facts  they  found.  That  is  why  you 
can  have  identical  facts  but  different 
decisions.  They  have  got  to  be  au  fait 
with  current  policy  and  say  what  they 
think  that  the  Minister,  his  policy  being 
what  it  is,  would  wish  to  do  in  the 
particular  case  as  they  found  it.  We 
think  that  publication  of  (the  recom- 
mendation— that  is  the  vital  thing,  after 
all,  that  we  are  talking  about — would 
cause  embarrassment. 

Then  the  second  main  objection  is 
that  in  our  circumstances  there  are  really 
very  great  practical  difficulties.  We  had 
nearly  4,000  enquiries  and  hearings  last 
year.  We  have  got  to  try  to  reduce  this 
somehow  and  shed  some  of  this  work. 
Our  inspectors  take  on  average  six 
enquiries  a month,  apart  from  the  very 
big  ones,  which  go  on  for  weeks  and 
weeks,  and  they  produce  their  reports 
in  a fortnight.  It  would  be  an  enormous 
strain  on  our  already  gravely  over- 
strained Inspectorate  to  try  to  produce 
reports  polished  to  the  point  where  they 
would  feel  comfortable  about  publish- 
ing them.  It  is  not  uncommon  for  our 
reports,  with  their  appendices  and 
documents  put  in  and  so  forth,  to  run 
to  100  pages  or  more. 

But  if  there  were  real  public 
advantage,  or  advantage  to  the  objector, 
an  publishing  the  report,  clearly  one 
would  have  to  face  the  practical 
difficulties  and  have  a much  larger 
Inspectorate.  I see  no  advantage  to  the 
objector  or  to  the  local  authority  in  the 
report  being  published,  provided  that 
we  give,  as  we  do,  really  full  reasons 
for  our  decision,  including  a brief 
resume  of  the  arguments  at  the  enquiry 
as  they  have  been  reported  to  us.  On 
the  whole  I feel  satisfied  that  we  do 
give  really  adequate,  reasoned  decision 
letters.  To  my  mind  that  is  what  the 
objector  really  needs  to  have.  I think 
that  the  publication  of  a long  report 
would  only  darken  counsel. 

615.  The  first  argument  on  which  you 

rested  the  case  for  not  publishing  the 
inspector’s  report  was  really  administra- 
tive convenience? ^Yes. 

616.  Now  that,  I am  sure,  is  there,  but 
it  is  not  a principle.  It  is  simply  that 


it  is  quicker  to  work  that  way,  I think? 

^And  less  embarrassing.  I am  really 

resting  it  on  the  argument  that  it  is 
embanrassing  for  a recommendation  to 
the  Minister  by  one  of  his  officers  to 
be  published. 

61,7.  Why? ^I  would  think  you 

knew  that  it  would  be  so — ^that  to 
publish  the  whole  file,  all  the  minutes 
from  the  inspector  up  to  me  and,  finally, 
to  the  Minister,  would  be  embarrassing. 
It  would  make  government  impossible. 
You  could,  I agree,  separate  the 
inspector’s  recommendation  and  take 
rather  more  trouble  with  your  decision 
letter  when  you  were  differing  from  him. 
I cannot  see  it  does  anybody  any  good. 
I do  think  it  would  embarrass  the 
Minister  to  find  published  the  recom- 
mendation of  one  of  the  officers  who  is 
in  his  private  counsel  in  the  sense  that 
he  is  kept  wholly  au  fait  with  policy,  on 
what  he  believes  to  be  the  Minister’s 
policy. 

618.  Yes,  but  I do  no-t  really  see  what 
is  embarrassing.  I can  see  that  an 
';inspector  might  not  be  pleased  if  his 
recommendation  were  turned  down.  I 
can  see  that  it  might  be  a little  more 
difficult  for  a Minister  to  turn  down  or 
modify  an  inspector’s  recommendation 
which  had  been  published.  That  makes 
it  a little  less  convenient  in  terms  of 
administrative  practice,  but  does  it  make 

it  more  embarrassing? If  when  I 

differed  from  the  Minister  my  recom- 
mendation were  published,  that  would 
surely  be  an  impossible  situation  between 
Minister  and  official?  Surely  it  is  the 
same  relationship  as  that  between  the 
Minister  and  the  inspector  when  the 
inspector  is  making  bis  recommendation 
for  action. 

619.  I think  we  have  to  consider 
wheffier  there  is  any  difference.  One 
would  expect  the  Permanent  Secretary 
advising  ffie  Minister  on  matters  of 
(policy,  meaning  by  that  things  which 
might  enter  into  legislation  and  so  fonth. 
An  element  of  policy,  attenuated  as  it 
moves  down  through  the  Depantment, 
probably  persists  right  down  to  the  last 
thing  that  the  Department  does,  but  1 
think  that  it  is  perhaps  daiming  a great 
deal  if  you  put  Ithe  advice  that  the 
Permanent  Secretary  gives  in  the  same 
category  as  the  report  which  an  inspedtior 
may  make  on  subjects  whioh  m,ay  cause 
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the  acquisition  of  land,  whefther  it  is 
sewage,  water  supply,  or  whatever  it  may 

be? (]f  we  said  that  we  would  publish 

reports  on  matters  in  which  no  great 
element  of  policy  arose  and  not  the  rest, 
that  would  be  the  worst  thing  of  all 
for  us.  It  would  be  impossible. 

620.  But  can  a grave  question  of 
pcvlicy  arise  on  anything  except  some- 
thing like  the  establishment  of  a new 
town,  with  which  we  are  not  dealing 
at  present?  If  you  take  the  present 
planning  enquiry  at  Oxford,  would  you 
caU  that  a matter  of  great  policy  from 

the  Minister’s  point  of  view? ^Yes,  I 

should — land  what  is  far  more  knporlant 
is  that  he  certainly  would.  Policy  de- 
pends on  so  many  things.  “Policy” 
may  not  be  the  right  word.  Perhaps  the 
best  thing  to  say  about  Oxford  is  that 
it  is  a matter  of  great  controversy  and 
that  whatever  decision  the  Minister 
arrived  at  might  well  be  violently 
attacked  by  one  party  or  other.  There- 
fore it  is  a matter  which  the  Minister 
wiU  take  very  much  to  himself.  I think 
one  needs  to  distinguish  two  classes  of 
case  in  which  the  Minister  has  an  in- 
terest and  in  which  I think  he  would 
find  publication  of  recommendations  by 
any  of  his  staff  embarrassing.  One  is 
the  matter  of  policy  which  can  arise  on 
acquisition,  sometimes  can  arise  quite 
acutedly,  but  I agree  quite  often  does 
not. 

621.  Policy  is  a rare  creature,  is  it 

not? ^When  you  mentioned  Oxford — 

I think  I should  like  to  withdraw  having 
said  it  is  a matter  of  policy.  That  is 
perhaps  the  wrong  word.  I think  it  is 
a matter  of  national  interest.  On  both 
planning  and  compulsory  acquisition  we 
get  certain  cases  where  there  is  a violent 
controversy  and  the  Minister  is  clearly 
going  to  have  a very  difficult  task  in 
reaching  a decision  and  wants  to  have 
as  little  embarrassment  as  he  can.  He 
does  not  wish  to  publish  the  fact 
that  people  in  his  confidence  took  some 
different  view  from  the  one  he  wants  to 
take. 

622.  I suppose  the  other  side  to  that 
consideration  is  that  the  citizen  who  is 
objecting  is  uneasy,  precisely  because  he 
fe^s  when  he  has  said  ail  he  has  to 
say  to  the  inspector,  who  is  supposed  to 
know  the  Minister’s  policy,  unknown 
hands  and  voices  come  in  and  disrupt 
the  picture  and  he  is  never  allowed  to 


know  how  or  why? We  have  hardly 

ever  had  it  said  to  us  by  an  objector 
or  appellant  that  the  report  ought  to  be 
published. 

623.  Lord  Justice  Parker:  I think  you 

start  with  this — quite  properly,  I think 
— that  the  Minister  should  give  sufficient 
reasons  when  he  comes  to  his  conclu- 
sion?  ^Yes. 

624.  Has  that  always  been  done  as  a 

matter  of  practice? It  has  always 

been  done  in  planning  cases,  althou^  I 
think  we  have  substantially  improved  it 
in  recent  years.  It  was  not  always  done 
in  compulsory  acquisition  oases. 

625.  Did  that  arise  as  a result  of  the 

Donoughmore  Report? ^No,  it  is  a 

post-war  development.  I ought  to  add 
that  I do  not  think  we  do  give  reasons 
now  for  decisions  under  Part  HI  of  the 
Housing  Act,  1936 — slum  clearance — un- 
l«s  anybody  exercises  the  statutory  right 
to  ask.  If  they  do  we  must  gave  them. 

626.  It  follows  therefore  that  if  the 
•ideal  could  be  achieved  whereby  the 
Minister  himself  heard  the  evidence — 
conducted  the  enquiry  if  you  like — and 
came  to  his  decision,  his  reasons  would 
take  the  form  of  stating  the  objections, 
finding  certain  facts,  whether  hardship 
resulted  or  not,  and  the  applying  to  that 
his  current  policy  and  stating  why  he 
had  arrived  at  a certain  decision? — -tI 
must  not  be  taken  as  agreeing  that  that 
would  be  the  ideal  arrangement. 

627.  I am  not  suggesting  that  -the  Minu- 
ter could  do  it,  but  ideally  the  htigant 
likes  to  be  face  to  face  with  his  judge? 

il  am  not  sure  that  it  is  quite  correct 

to  refer  to  objectors  to  comi^sory  pur- 
chase orders  as  litigants.  I cannot  help 
thinking  that  a certain  amount  of  con- 
fusion arises  from  the  feeling  that  these 
are  some  kind  of  setmi4egal  proceedings. 

628.  Let  us  not  quarrel  about  words. 

There  is  a dispute  between  an  objector 
and  the  local  authority.  The  Minister, 
not  being  able  to  conduct  the  enquiry 
himself,  delegates  the  task  to  somebody 
in  his  Department,  an  inspector  who 
prepares  his  report.  Is  there  any  diffi- 
culty in  a case  where  the  Minister  agrees 
with  the  report  in  giving  his  reasons  in 
the  form,  if  you  like — “ I entirely  agree 
with  the  attached  report  of  my  inspec- 
tor. I confirm  the  order”?  Is  there 
anything  wrong  with  that? ^That 
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would  seldom  be  a completely  satisfac- 
tory explanation  of  reasons,  when  one  is 
trying  to  explain  to  one  party  why  mey 
have  lost  their  case.  An  inspertors 
report  in  my  experience  very  seldom 
sets  out  all  the  objections.  He  records 
what  happened.  Then  he  makes  a 
recommendation,  quite  often  very  short, 
sometimes  in  one  line.  He  may  say 
“On  the  whole  I think  7“  ® 

the  whole  I think  no  ” or  Subj^  to 
conditions  ”.  What  one  does  is  to  try 
to  extract  from  .the  argument  as  he  re- 
corded it  what  are  the  true  reasons  why 
one  side  or  the  other  should  win.  i 
should  not  think  that  one  would  ever 
have  a satisfactory  result  unless  one  did 
that. 

629  I have  the  wrong  id&a  then  of  the 

inspector’s  report.  I thought  the  inspec- 
tor would  state  what  happened  at  the 
enquiry,  what  toe  investigation  of  the 
ohjection  was  and  how  was  a 

good  objection.  Having  got  that  far, 
toe  inspector  would  then  go  on,  ^ I 
understand  it,  to  part  two  and  in  efieat 
say— “ Knowing  the  policy  m your  mind, 
I recommend  . . .”  whatever  it  may  he? 

That  document  would  not  really  be 

a good  letter  to  the  losing  party  as  to 
whv  they  had  lost.  One  says  a ^eat 
deal  more  than  that.  One  relates  it  to 
policy. 

630.  Be  that  as  it  may,  is  that  any 
reason  why  toe  report  should  not  be 
published  with  toe  reasons,  the  reasons 
if  you  like  expanding  the  report?  — 1 
should  say  only  in  the  case  whwe  the 
letter  entirely  agrees  with  the  report. 

631.  I have  only  dealt  with  toa.t  so 
far?— ^ — It  is  not  possible  to  envisage 
a situation  in  which  one  publishes  sorne 
reports  and  not  others.  Obviously,  in 
toe  eyes  of  toe  public,  one  would  be 
publishing  the  ones  one  found  it  con- 
venient to  publish. 


632.  I have  not  got  to  that.  I am 
testing  whether  there  is  any  embarrass- 
ment  in  publishing  toe  report  in  a case 
where  the  Minister  wholeheartedly  agrees 
with  it.  If  you  like  one  could  expand 
it  in  order  to  satisfy  the  disputant.  I 
move  on  to  the  next  stage,  where  the 
Minister  disagrees  with  the  report.  Is 
the  citizen  not  entitled  to  know  that 
the  Minister  has  appreciated  his  case  as 
made  before  toe  inspector  and  for  other 
reasons — very  good  reasons  maybe— has 


had  to  turn  down  the  inspector’s  recom- 
mendation?  ^He  is  certainly  entitled 

to  know  why  toe  Minister  has  come  to 
his  decision.  It  does  not  seem  to  me 
that  he  is  entitled  to  know  whether  that 
decision  agrees  with  the  inspector’s 
recommendation  or  not. 

633.  Is  he  not  entitled  to  know  that 
the  case  he  has  made  to  the  inspector 

has  been  passed  to  the  Minister? ^lE 

you  think  it  would  really  be  of  value 
and  worth  toe  enormous  amount  of 
labour  involved  to  publish  the  inspec- 
tor’s precis  of  toe  evidence — and  some- 
times indeed  we  have  a shorthand  note 
which  is  published — if  you  think  he 
wants  to  know  that—"  Was  everything  I 
said  faithfully  recorded”,  I suppose  it 
could  be  done.  I cannot  see  that  it 
would  be  an  advantage. 

634.  I was  not  suggesting  that? 

You  want  the  recommendation  to  be 
published. 

635.  The  citizen  would  want  to  know 
that  the  objection  had  been  passed  on 
and  that  toe  inspector  had  dealt  with  it 
and  made  certain  findings  of  fact  which 
had  been  passed  on  to  the  Minister? 

^If  our  decision  letters  are  what  they 

should  be — and  I hope  they  now  are— 
the  citizen  does  know  from  them  that 
his  objection  was  passed  on.  It  is  true 
that  he  does  not  know  what  decision  the 
inspector  arrived  at. 

636.  I cannot  mys^  see  any 
embarrassment  in  the  Minister  saying 

“ This  is  the  report  I have  got  from  my 
inspector,  which  shows  how  thoroughly 
he  has  gone  into  toe  matter,  and  for 
reasons  A,  B and  C,  I cannot  follow  it  ”. 
What  is  the  embarrassment  to  the 

Minister  about  that? Because  toe 

inspector  is  saying  to  the  Minister— I 
think  you  should  do  this  or  that  ”,  just 
as  any  one  of  us  at  our  particular  stages 
in  the  operation  say  to  the  Minister — 
“ We  think  you  should  do  this  or  that  ”. 
AB  such  minutes  are,  as  y ou  know,  con- 
fidential, and  to  publish  them  would 
embarrass  toe  Minister.  I also  think 
we  should  get  very  much  less  fuU 
reports  and  different  sorts  of  recom- 
mendation if  we  published  them. 

637.  I find  it  so  diffiouJt  to  under- 
stand this.  It  is  going  back  to  the 
question  of  Crown  privilege  to  say  that 
toe  inspector  cannot  be  expected  to  be 
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frank  if  the  report  is  going  to  be  pub- 
lished?  1 did  not  say  that.  What  I 

said  was  that  the  inspector  would  be 
giving  the  Minister  in  public  a recom- 
mendation as  to  the  policy  he  should 
adopt  and  if  that  is  done  in  one  case 
why  not  in  all?  Crown  privilege  has 
a reason,  I presume. 

638.  The  question  is  how  far  it  should 
extend.  There  are  two  points,  whether 
it  could  be  embarrassing  to  the  inspector 
or  embarrassing  to  the  Minister,  and  I 
was  asking  you  what  is  embarrassing 
from  the  Minister’s  point  of  view  in 
stating  that  for  reasons  A,  B or  C,  he 
cannot  follow  the  inspector’s  report? 

It  is  a possible  thing  for  him  to 

do  but  he  would  find  it  embarrassing. 

639.  You  do  not  agree  with  what 
was  said  to  us  by  the  Ministry  of 
Education,  that  what  is  embarrassing  is 
the  actual  acquisition  of  the  land  and 

not  the  publication  of  the  report? 

Not  the  second  part.  I agree  that 
obviously  the  difficult  thing  is  the 
decision  but  I would_  urge  you  to 
remember  the  complete  difference 
between  what  we  are  doing  over  the 
great  part  of  our  field  and  what  the 
Ministry  of  Education  is  doing. 

640.  Chairman : I must  say  I have  so 
far  quite  failed  to  understand  wihy  it 
should  be  embarrassing  to  the  Minister? 

1 equally  fail  to  understand  what 

advantage  there  is  to  the  objector. 

641.  The  man  who  has  heard  the 
objector  and  the  other  view  records  the 
history  of  the  case,  gives  his  reasons  and 
makes  a recommendation,  but  the 
objector  is  not  enabled  to  know  how 
the  performance  in  which  he  has  been 
engaged  is  related  to  the  total  admini- 
strative process.  The  curtain  comes 
down  and  he  is  deprived  of  that  know- 
ledge. What  the  objector  took  to  be 
someone  playing  a part  in  the  judicial 
process,  someone  insisting  on  a fair 
examination,  just  at  the  moment  when 
he  was  going  to  say  where  he  had  got 
to  on  what  had  been  put  before  him  he 
is  unable  to  do  so  and  retires  behind  a 

veil? 1 think  you  do  less  than  justice 

to  the  letter  which  the  objector  finally 
gets  which  should  tell  him,  though 
admittedly  in  a shortened  form,  how  his 
argument  went  by  showing  the  argu- 
ments advanced  on  one  side  and  the 
other  side  and  then  say  that  the  Minister 


came  to  such-and-such  a conclusion  for 
such-and-such  reasons. 

642.  In  my  mind  there  remains  this 
difference  from  the  point  of  view  of  the 
citizen — ^whether  or  not  he  knows  where 
the  man  who  heard  him  got  to  in  his 
mind.  That  is  not  the  same  thing  as 
knowing  what  the  Minister  said  his 
reasons  were  when  he  took  a decision 
unknown  and  imseen  by  the  citizen? 

think  the  main  embarrassment 

would  arise  in  the  case  where  not  only 
the  Minister  differs  from  the  inspector 
but  what  took  place  in  the  enquiry  is 
really  a very  small  part  in  the  final 
decision,  which  can  obviously  happen  in 
these  cases. 

643.  Certainly. ‘And  then,  although 

I do  not  thiink  it  happens  very  often,  I 
think  the  citizen  does  find  himself  be- 
wildered by  getting  this  lengthy  docu- 
ment which  has  very  little  relationship, 
it  seems  to  him,  to  what  decision  is 
reached  and  the  Minister’s  reasons. 

644.  Whether  he  is  bewildered  or  not, 
if  considerations  came  in  other  than 
those  heard  at  the  enquiry  and  in  fact 
determined  the  ultimate  decision,  he 

might  be  entitled  to  know? really 

do  not  see  that  it  is  of  advantage  to  him. 

I do  no*t  think  he  is  entitled  to  know. 

645.  Mr.  Pritchard:  I am  sorry  to 

have  to  pursue  the  same  matter,  but  it 
is  quite  important.  Have  you  seen  a 
report  of  an  inspector  of  the  Ministry 
of  Education? Yes,  I have  seen  one. 

646.  Can  you  compare  that  with  the 

reports  you  receive  from  your  inspec- 
tors?  ^Yes,  I think  so.  It  is  only 

fair  to  say  that  I think  I have  only 
seen  one — on  a case  in  which  we  were 
concerned.  I woiuld  have  said  that  it 
W'as  infinitely  less  useful  to  the  Depart- 
ment. It  is,  of  course,  on  a much 
narrower  issue;  “is  this  site  suitable?  : 
are  there  other  sites?  ” Our  reports 
range  over  the  whole  qu^tion  of — 
“ Have  the  local  authority  a housing 
need?  What  is  the  need?  What  do  they 
say?  Must  they  satisfy  it  here?  ” It 
is  a much  wider  thing.  And  I said  to 
myself — “ They  could  not  do  our  sort 
of  report.  They  could  not  give  us  what 
we  want  to  know”. 

647.  You  have  linked  together  the 
publication  of  the  report  with  the  fact 
that  the  inspector  is  an  official  of  the 
Depaiftment.  Which  comes  first?  Do 
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you  consider  that  because  your  inspec- 
tor must  be  an  official  of  a Department 
you  must  not  publish  the  report  or 

vice  versa? ^What  is  really  vital  to  us 

is  that  the  inspectors  should  be  both 
specialists  and  wholly  au  fait  with  the 
policy  of  the  Department,  which  really 
does  mean  officials  of  the  Department. 
If  we  were  told  that  we  had  to  publish 
reports  we  could  of  course  manage.  It 
would  be  very  laborious  and  I thi'-nV  that 
generally  we  should  get  rather  less  frank 
reports.  Some  of  our  inspectors’  com- 
ments on  the  way  the  parties  put  their 
case  are  sometimes  very  revealing  and 
could  not  be  put  in  a public  report. 

648.  Hoiv  long  have  inspectors  been 

employed  by  the  Department? ^We 

have  had  inspectors,  though  perhaps  not 
on  this  work,  ever  since  the  middle  of 
the  nineteenth  century. 

649.  The  Ministry  of  Education  told 
us  that  it  was  a statutory  requirement 
to  have  an  independent  inspector  and 
to  publish  the  report  and  ^ey  found, 
when  it  was  no  longer  a statutory  re- 
quirement, that  they  had  no  reason  to 
dispense  with  it.  There  is  a requirement 
in  the  Housing,  Town  Planning  etc.,  Act, 
1909,  that  in  urban  cases  die  holder  of 
the  enquiry  should  be  an  impartial  per- 
son. So  it  was  a statutory  requirement 

on  you,  as  well  as  upon  them? am 

not  familiar  with  th^.  Was  the  statu- 
tory requirement  merely  that  he  should 
be  impartial,  or  that  his  resports  should 
be  published? 

650.  To  “ appoint  an  impartial  person, 
not  in  the  employment  of  any  Govern- 
ment Department,  to  hold  the  enquiiy  ”. 
I understand  from  the  Ministry  of  Edu- 
cation that  it  was  also  a statutory  re- 
quirement that  the  report  should  be 

published? ^I  do  not  think  we  ever 

had  that. 

Sir  Geoffrey  King:  That  is  under  a 
different  Act.  That  is  under  the  Educa- 
tion Acts. 

651.  Mr.  Pritchard:  This  is  only  about 

the  person  being  impartial. >1  would 

say  that  our  i^nspectors  were  wholly  im- 
partial in  the  sei^e  that  nobody  could 
succeed  in  influencing  what  an  inspector 
said  or  recommended. 

652.  But  for  many  years  they  have 
been  employed  by  your  Department? 

^Yes.  There  are  obviously  reasons 

of  convenience,  with  the  amount  of  our 


work.  We  really  have  to  have  a whole 
time  corps.  Allowing  for  our  engineer- 
ing inspectors  we  have  over  100  em- 
ployed all  the  time  on  enquiries.  Also 
there  is  the  wide  range  of  our  work,  par- 
ticularly on  the  planning  side,  where  an 
outside  inspector  could  not  provide  us 
with  a wholly  satisfactory  report.  For 
a lot  of  our  work  the  inspector  must 
be  au  fait  with  local  govemmenit, 
housing  and  planning  law  and  adminis- 
tration, and  I also  think  it  is  desirable 
that  he  should  be  au  fait  with  policy. 
We  make  special  efforts  to  ensure  that 
they  are.  Precedents  are  circulated,  and 
meetings  are  arranged  from  time  to  time 
about  developments  in  policy.  There  is 
a Chief  Inspertor  and  certain  Dieputy 
Chief  Inspectors  who  watch  the  flow  of 
oases,  and  try  to  see  that  all  the  in- 
spectors know  the  Minister’s  mind.  In 
a case  in  which  the  Minister  has  taken 
a panticular  line,  we  at  once  see  that 
all  the  inspectors  know. 

653.  And  does  the  Minister  want  to 
take  a particular  line  on  the  majority 
of  cases?  We  are  only  talking  about 

acquisition  at  the  moment. Only  on 

some.  On  acquisition  I would  say  that 
the  main  effect  of  changes  of  policy  or, 
perhaps,  of  changes  of  Minister,  is  a 
change  of  emphasis. 

654.  On  a compulsory  acquisition  case 
would  you  not  get  just  as  fair  a decision 

from  an  independent  person? You  do 

not  mean  a decision,  do  you?  You 
mean  a reoommeindation.  You  are  not 
suggesting  that  there  would  be  any  pos- 
sibility that  the  decision  should  be  other 
than  the  Minister’s? 

655.  For  the  moment  I am  only  talk- 
ing about  recommendation. 1 would 

doubt  whether,  except  in  the  simple 
cases,  it  would  be  as  helpful  a recom- 
mendation by  somebody  who  was  not 
awiare  of  policy  and  practice. 

656.  Helpful  to  the  Mdnislter? 

Helpful  to  the  Minister  and,  I think, 
in  the  process  of  .the  enquiry,  possibly 
in  some  cases  helpful  to  the  parties. 
Sometimes  the  inspector  who  knows  the 
sort  of  line  the  Minister  m'ay  take, 
will  try  to  extract  flie  necessary  informa- 
tion from  the  parties. 

657.  Miss  Oswald:  I think  you  said 
that  the  job  of  the  Ministry  of  Educa- 
tion inspectors  was  in  some  respects 
easier  because  the  question  whether  there 
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was  to  be  a school  would  have  been 
settled  between  the  Minister  and  the 
local  education  authority  beforehand? 
— I hesitate  to  answer  for  the 
Ministry  of  Education,  but  I understand 
that  they  settle  with  the  local  education 
authority  beforehand,  without  public 
enquiry,  that  there  is  to  be  a school  of 
a certain  type  and  size  in  the  area.  We 
never  do  that — virtually  never,  at  any 
rate.  We  are  responsible  for  a large 
range  of  miscellaneous  services  and  we 
do  sometimes  informally  talJc  to  a local 
authoirity’s  officers  and  say,  “ Certainly, 
you  need  a new  sewage  works.  This  is 
out  of  date.  If  you  get  going  with  a 
proposal  you  will  find  the  Minister  will 
be  willing  to  sanction  the  loan  ”.  But 
the  first  we  ever  hear  of  it  may  be  when 
the  proposal  is  made  for  compulsory 
purchase. 

658.  I suppose,  in  the  possible  event 
of  there  being  no  objections  to  a com- 
pulsory purchase  plan,  the  local  authority 
would  just  go  ahead  with  it.  Would  the 

Minister  be  consulted  in  that  case? 

Compulsory  purchase  always  requires 
confirmation  by  a Minister. 

659.  Lord  Balfour  of  Burleigh : Could 
you  ^ve  some  examples  of  the  sort  of 
way  in  which  you  would  expect  the 
inspector’s  report  to  differ  if  it  were  to 

be  published? ^He  would  take  more 

care  in  what  he  said  either  about  the 
parties  or  about  the  method  in  which 
they  presented  their  case.  There  wotild 
also  have  to  be  more  polish  than  at 
present.  I feel  fairly  sure  that  he  would 
be  more  diffident  in  making  his  recom- 
mendation. In  some  cases  I think:  he 
would  limit  his  report  to  what  took 
place  and  not,  as  he  normally  does  now, 
say  what  action  he  thinks  the  Minister 
should  take. 

660.  You  are  saying  that  you  think 
the  inspector,  might  he  a little  more 
diffident  about  making  a firm  recom- 
mendation in  a case  which  was  going  to 
get  publicity,  and  might  possibly  be 
afraid  to  put  his  name  to  a recommen- 
dation which  might  have  consequences? 
1 think  he  might. 

661.  Then  you  also  said  that  what 
takes  place  at  the  enquiry  is  a very  small 

pant  of  the  whole  proceedings? It 

can  be.  Sometimes  it  is  the  whole  story. 
But  it  can  be  overtaken  by  larger 
questions.  I will  take  a case,  without 
mentioning  names,  in  which  a proposal 


was  made  to  buy  a piece  of  land  some- 
where in  the  Home  Counties  by  a 
London  authority,  to  accommodate 
over-spill  from  London.  The  issue  was 
fought  locally  by  the  owner  of  the  land 
and  by  the  local  residents,  on  the  ground 
that  it  was  a nice  piece  of  open  space 
and  they  did  not  want  it  spoiled.  The 
issue  finally  turned — ^it  took  a very  long 
time  to  decide — on  an  appreciation 
which  had  not,  I think,  been  adequately 
developed,  even  by  the  promoting 
authority  at  the  enquiry,  of  what  was 
the  real  need  and  practicality  of  this 
proposal  to  send  people  out  of  London 
to  this  particular  site,  and  what  were 
the  employment  pospects.  It  turned 
into  a whole  review  of  the  over-spill 
problems.  In  fact,  the  case  was  turned 
down  in  the  end,  because  we  were  not 
satisfied,  having  looked  at  the  whole 
story,  that  they  had  a case.  As  far  as 
the  objectors  were  concerned,  we  told 
them  the  reasons.  We  did  not,  in  fact, 
turn  it  down  for  the  objections  which 
they  had  advanced,  but  for  quite  other 
reasons,  reasons  of  policy  which  we 
really  fought  out  after  the  enquiry, 
amongst  ourselves. 

662.  What  harm  could  come  from  the 

publication  of  the  inspector’s  report, 
when  the  Minister,  on  broad  grounds  of 
national  policy,  went  further  and  over- 
ruled it? 1 find  it  very  difficult  to 

say  more  than  I have  done  on  this.  I 
can  only  say  that  I have  raised  this 
issue  with  a number  of  Ministers  since 
the  war.  All  of  them  have  said : “ I 
should  find  it  very  embarrassing  if  I 
had  to  publish  what  the  inspector  recom- 
mended, together  with  my  own  final 
decision  ”.  I think  it  is  perhaps  as 
simple  as  this,  that  he  just  finds  it,  or 
might  find  it,  that  much  more  difficult 
to  come  to  his  uninhibited  decision  if 
he  had  to  publish. 

663.  You  are  saying  that  the  em- 
barrassing part  would  be  in  the 
relationship  of  the  Minister  to  the 

inspotors? ^I  do  not  think  I am 

saying  that.  The  Minister  .and  the 
inspectors  very  seldom  meet,  except  on 
paper.  I think  it  is  the  Minister’s  own 
feeling  that  his  complete  freedom  of 
action  in  reaching  a decision  might  be 
somewhat  inhibited  by  the  fact  that  a 
report  and  recommendation,  which  he 
might  wholly  disagree  with,  had  to  be 
published. 
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664.  Chairman : I should  have  thought 
that  was  true.  Whether  it  is  embarrassing 

is  another  question? ^That  might  be 

the  wrong  adjective,  but  “ embarrassing  ” 
is  the  word  which  successive  Ministers 
have  always  used  in  this  context. 

665.  Mr.  Bowen : Dame  Evelyn, 

when  referring  to  the  vo'lume  of  wo-rk 
that  your  Department  has  in  relation 
to  enquiries,  you  used  the  phrase  “ shed 
some  of  its  work  What  had  you  in 

mind? That  is  wholly  on  the 

planning  side,  not  on  compulsory 
acquisition.  Only  a change  of  policy 
would  shed  some  of  the  work  on  com- 
pulsory acquisition. 

666.  Is  there  any  part  of  the  work 
now  done  through  the  enquiry  machinery 
on  which  the  decision  could  be  made 

by  the  enquirer  himself? ^Not  on 

compulsory  acquisition,  I think. 

667.  The  position  now  is  that  no 

Government  Department,  even  when 
they  have  been  consulted  before  the 
enquiry,  gives  evidence  at  a compulsory 
purchase  enquiry.  For  example,  if  it 
is  agricultural  land  the  local  authority 
normally  takes  steps  to  have  a clearance 
certificate? ^Yes. 

668.  In  those  cases  the  Ministry  of 
Agriculture  does  not  attend  the  enquiry 

or  give  evidence? ^No.  Tliat  is  a 

point  I should  like  to  pause  on.  Where 
— and  this  is  on  planning — the  Ministry 
of  Agriculture  are  the  real  adversary 
and  are  saying,  “You  shall  not  build 
on  this  land  ”,  then  it  may  well  be 
reasonable  that  they  should  appear.  But 
some  people  have  gone  further  and 
suggested  that  where  the  Ministry  of 
;Agriculture  is  taking  no  view  at  all 
on  a compulsory  acquisition  case,  and 
saying,  “ We  do  not  care  if  you  want 
to  buy  it  for  housing  ",  that  they  should 
be  forced  to  give  evidence  as  to  why 
they  said  nothing.  That  is  undoubtedly 
one  of  the  things  which  is  very  much 
worrying  the  Ministry  of  Agriculture. 
Are  they  going  to  be  compelled  by  the 
indignant  farmer  to  show  why  they  do 
not  object?  That  would  be  a very 
difficult  diing  for  them. 

669.  But  at  the  moment  the  objector  is 
not  told  what  the  views  of  the  Ministry 
of  Agriculture  are,  and  he  has  no  means 

of  challenging  those  views? ^You  can 

assume,  on  compulsory  acquisition,  since 
there  must  have  been  a planning 


clearance,  that  the  Ministry  of  Agricffi- 
ture  is  not  taking  a view. 

670.  This  is  the  type  of  thing  I suggest 
would  happen.  The  Ministry  of  Agricul- 
ture would  say,  “ We  think  this  is 
reasonably  good  agricultural  land,  and 
if  you  assure  us  that  you  cannot  get 
any  other  land  we  reluctantly  give  the 

clearance  to  this  land  ”? ^That  is 

fought  on  planning.  That  must  be 
cleared  either  before  or  at  least  con- 
currently vwith  the  compulsory  acquisition. 
So  really,  perhaps,  your  question  could 
come  again  when  we  get  on  to  planning, 
because  that  is  where  the  agricultural 
trouble  arises. 

671.  But  is  not  trouble  also  going  to 

arise  where  an  objector  puts  up  alterna- 
tive sites? In  that  case,  if  an  objector 

says,  “ There  is  lots  of  other  land  in  the 
area  on  which  you  could  build  houses, 
or  whatever  it  is  ”,  and  that  is  reported 
to  us,  and  it  is  said  that  to  take  the 
particular  site  would  cause  particular 
hardship,  and  we  have  to  look  at  other 
land,  we  may  say  to  the  Ministry  of 
Agriculture,  “ Are  you  going  to  find  the 
greatest  difficulty  in  agreeing  to  house- 
building almost  anywhere  else  in  this 
area?  ” At  that  stage,  because  it  is 
something  that  emerged  from  the 
enquiry,  one  may  have  a discussion  with 
the  Ministry  of  Agriculture  on  policy, 
but,  of  course,  we  never  decide 
spedfically  on  an  alternative  rite,  when 
dealing  with  a compulsory  purchase 
order. 

672.  Quite  frequently  the  local  authority 
wants  to  acquire  site  A,  but  before  the 
enquiry  the  owner  of  site  A says,  “ Why 
not  go  for  site  B or  C?  ”,  and  he  may 
call  evidence  relating  to  those  sites  at 
the  enquiry.  He  knows  that  planning 
clearance  has  been  given  for  site  A, 
but  knows  nothing  as  to  what  advice 
the  Ministry  have  been  given  about  sites 
B or  C,  and  he  is  not  able  to  call 
evidence  relating  to  the  agricultural 

values  of  sit^  B or  C? ^Not  of 

alternative  sites,  the  owners  of  which 
are  not  even  present  at  the  enquiry.  He 
may  give  such  evidence  as  he  can  that 
there  is  other  land  available,  and  I 
agree  that  he  is  perhaps  at  a dis- 
advantage because  he  does  not  know 
what  view  will  be  taken  about  other 
land  by  the  Ministry  of  Agriculture,  or 
anybody  else,  but  he  does  his  best  to 
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demonstrate  that  there  is  other  land  of 
less  a^icultural  value  than  his.  But  I 
think  it  would  be  difficult  to  suggest  that 
he  should  be  able  to  demand  evidence 
from  the  Ministry  of  Agriculture  about 
any  alternative  site  he  wanted  to  suggest 
at  the  enquiry. 

673.  Is  not  this  the  position,  that  the 
views  of  the  Ministry  of  Agriculture  are 
going  to  have  a substantial  influence  on 
both  the  inspector  and  the  Minister,  and 
the  objector  does  not  know  the  views 
of  the  Ministry  of  Agriculture  and  is  not 

allowed  to  know  them? Quite 

honestly,  the  objector  does  know  the 
views  of  the  Ministry  of  Agriculture, 
which  are  that  the  Department  is  not 
objecting  to  the  development  of  his  land. 
I can  see  that  is  annoying  for  him.  But 
that  is  really  the  issue  on  these  com- 
pulsory acquisitions — a negative  attitude, 
and  not  a positive  one. 

674.  Before  he  begins  the  enquiry  the 
inspector  has  the  file  and  a lot  of  in- 
formation which  is  sometimes  not  known 
to  the  local  authority  and  'the  objector? 

1 find  it  hard  to  think  that  he  woidd 

be  in  possession  of  infonnation  not 
common  to  the  parties.  He  might  be  in 
possession  of  departmental  advice,  not 
about  what  should  happen  in  a particular 
case,  but  about  the  ne^  for  a particular 
service.  But,  as  you  know,  any  docu- 
ments put  in  by  the  parties  to.  an  order 
must  be  exchanged. 

675.  For  example,  the  local  authority 
might  well  have  had  considerable  corre- 
spondence and  contact  with  the  Ministry 
before  the  enquiry.  That  would  be  in 

the  possession  of  the  inspector? 

They  could  have  had  correspondence 
with  the  Miniistry  before  the  order  w:as 
made,  but  not  after.  The  local  autho- 
rity might  have  been  talkiiig  to  us  about 
their  general  housing  needs  or  general 
water  needs,  or  what  have  you,  but  they 
would  not  have  talked  about  the  par- 
ticular site.  We  might  even  have  had 
informal  talks  with  them  before  any 
orders  were  made,  to  consider  with  them 
how  much  more  they  needed  to  do,  and 
whether  we  were  Mkely  to  agree  to  the 
loan  sanction  part  of  the  business,  if 
they  went  on.  The  inspector  would 
know  that,  but  we  would  not  be  dis- 
cussing particular  sites  with  the  autho- 
rity before  an  order,  or  after. 

676.  When,  after  an  enquiry,  the 
Mdn'ister  seeks  information  to  assist  him, 


it  may  be  from  outside  the  Department, 
are  any  steps  taken  to  enable  the  ob- 
jector to  know  what  additional  informa- 
tion has  been  obtained,  and  to  make 

any  observations  on  it? ^No,  and  I 

think  that  is  a fair  point.  If  additiorual 
information  is  obtained  it  probably 
ought  to  be  put  to  the  parties,  to  see 
whether  they  wish  to  comment  on  it. 
But,  of  course,  what  usually  is  obtained 
is  not  additional  information  but  expert 
advice,  or  the  views  of  a Department 
on  policy.  The  Ministry  of  Agriculture 
— and  again  I know  I am  straying  on  to 
planning — will  not  give  us  information 
about  how  many  gallons  of  milk  the 
cows  are  producing,  and  that  sort  of 
thing.  What  they  will  be  saying  is 
whether  their  Minister,  as  a matter  of 
policy,  can  agree  to  particular  land  being 
built  on. 

677.  Chairman-.  Expert  advice  is  very 
like  additional  information,  is  it  not? 

1 would  have  thought  not.  Take  a 

housing  scheme  dealt  with  in  our  De- 
partment. The  local  authority  says : 
“We  are  going  to  build  houses  on  this 
land”.  The  objector  may  say,  “The 
land  is  low-lying.  You  cannot  drain  it. 
It  is  ridiculous  to  use  this  land  ”,  and 
that  is  fought  out.  The  inspector  makes 
his  recommendation,  and  we  might  then 
go  to  one  of  our  engineers  inside  the 
Department  and  ask,  “What  do  you 
really  think  about  this.  This  is  what 
was  said  at  the  enquiry.  Is  it  true  or 
not?  " It  seems  to  me  not  to  matter 
in  the  least  whether  .the  expert  is  with- 
in our  own  Department  or  not.  Another 
argument  might  be,  “ If  you  site  it  there 
it  will  be  dangerous.  It  is  near  a road 
junction  ”.  On  that  we  should  go  to  the 
Ministry  of  Transport  Traffic  Engineers. 
Sometimes  we  have  itiie  experts,  and 
sometimes  other  Government  Depart- 
ments have  them.  That  is  opinion,  not 
information. 

678.  All  I was  saying  was  that  I think 

the  border  line  is  veory  wavy. ^I  do  not 

think  so.  I can  think  of  information 
which  we  ascertained  about  a site — I 
think  it  was  a Ministry  of  Education 
case.  The  London  County  Council,  or 
so  it  was  said,  had  some  other  proposal 
for  the  use  of  the  alternative  site  sug- 
gested. Now  that  information  should 
no  doubt  have  been  disclosed.  It  seems 
to  me  quite  different  from  an  engineer 
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saying  “ I ttunk  it  would  be  very  expen- 
sive to  drain  that  land  ”,  or  “ I tihiink  it 
would  not  That  k all  part  of  the  pro- 
cess of  advising  the  Minister. 

679.  I was  thinking  that  was  simply 

an  expert  or  experienced  view  ab^t 
facts.  You  would  not  assimilate  it  to 
policy  at  any  rate,  would  you? No. 

680.  The  expert  views  of  an  engineer, 
sanitary  engineer,  or  whatever  he  may 
be,  are,  I should  have  thought,  much 
more  like  additional  facts  in  the  case 
than  an  additional  insight  into  ministerial 

policy?  It  is  not  that  at  all? is 

not  policy  at  all.  The  whole  process  of 
advising  the  Minister,  is,  as  you  know, 
giving  opinions,  some  expert,  some 
adrainastrative. 

681.  What  I was  getting  at  was  that 
the  additional  considerations  which  came 
in  after  the  enquiry  might  perhaps  in- 
volve not  additional  facts  or  information 
in  the  simple  sense,  but  instead  additional 
advice  from  experts.  It  did  not  seem  to 
me,  as  r layman,  to  alter  the  character 
of  the  information  very  much.  In  any 
case,  it  was  not  policy.  It  was,  I think, 
an  infoimed  opinion  on  the  facts,  and  as 
such  I think  an  extension  of  the  facts, 

themselves? 1 am  surprised  at  that 

view. 

682.  Mr.  Bowen:  I wonder  if  I can 

jusit  illustrate  my  ipodnt  with  regard  to 
other  Departments.  I have  one  particular 
incident  in  mind  of  a compulsory 
acquisition  of  land  by  a local  authority. 
It  was  in  a mining  area  and  some  of 
the  ground  had  been  worked,  and  the 
local  authority  had  quite  properly  asked 
for  a report  from  the  Mines  Inspector, 
with  regard  to  which  areas  were  safe  and 
which  were  not.  They  admitted  that  they 
had  asked  for  that  report  and  at  the 
enquiry  they  were  asked  to  reveal  tihe 
report.  They  refused  to  do  so,  and  the 
inspector  upheld  them,  because  it  would 
have  been  revealing  wMt  advice  another 
Department  had  given.  So  the  informa- 
tion, which  was  highly  relevant  and 
which  would  influence  the  Minister  very 
much,  was  deliberately  withheld  from  the 
objector.  Is  there  any  reason  why  in 
those  cases,  for  example,  either  the  local 
authority  or  the  inspector  should  not  call 
someone  from  the  Government  Depart- 
ment to  give  that  evidence? 1 do  not 

feel  that  this  question  of  another  De- 
partment, or  one’s  own  Department,  is 
either  here  or  there  in  this.  The  point 


at  issue  is  that  an  official  of  the  Govern- 
ment had  made  a report.  I sibould  have 
to  find  out  whether  there  was  any  par- 
ticular reason  why  that  sort  of  report 
should  he  regarded  as  confidential.  If 
an  officer  of  a Department — it  does  not 
matter  which  Department — has  produced 
a report  or  an  allegation  of  facts  about 
the  site,  which  are  material  to  the  issue, 
then  I should  think,  myself,  that  that 
certainly  should  be  disclosed  and  one 
should  be  prepared  to  be  examined  on  it. 

683.  Would  you  say  that  applied  also 

to  the  Ministry  of  Agriculture? (If 

that  is  what  they  had  done,  yes,  but  niot 
if  all  they  had  done  was  nothing.  I do 
not  think  it  is  reasonable  to  ask  them 
to  come  and  say  why  they  said  nothing. 

684.  Mr.  Burman : The  Lands  Clauses 
Consodidaition  Act,  1845,  has  a provision 
giving'  the  right  of  pre-emption  to  the 
original  owner,  which  has  been  excluded 
from  modem  legislation.  Is  there  any 

reason  why? ^Are  we  talking  of  the 

disposal  of  surplus  land? 

685.  Yes.  Assuming  a compulsory 
purchase  order  has  been  made,  and  it  is 
subsequently  found  that  the  land  is  not 
wanted,  if  this  clause  were  not  specific- 
ally excluded  the  land  could  be  offered 
back  only  to  the  original  owner,  as  I 
understand  it.  Is  there  any  reason  why 

that  should  not  happen? ^I  think  it  can 

be  offered’ back  to  the  original  owner.  It 
is  rarely  that  a local  authority  finds  the 
land  they  bought  wholly  surplus.  What 
is  apt  to  happen  is  that  they  develop 
four-fifths  and  the  remaining  bit  is 
utterly  changed  in  character,  an4  then 
they  sell  it  off.  There  have  been  very 
few  cases  of  complete  disposal. — Mr. 
Crocker:  There  are  some  powers  under 
which  you  deliberately  buy  land  for  the 
purpose  of  sedling  it  to  other  people — 
prinoipalliy  planning  powoiTS.  You  buy 
land  for  ffie  purpose  of  stimulating  a par- 
iticular  form  of  development,  and  you 
can  make  it  available  for  a particular 
development,  hut  ithat  sort  of  function 
is  not  related  to  the  doctrine  of  pre- 
option. 

686.  I am  thinking  of  a case  where 
an  authority  has  bought  a parcel  of 
land,  and  they  have  a ceitain  amount 
left  lOver,  which  may  tie  up  with  the 
original  land  belonging  to  the  original 

owner.- Dame  Evelyn  Sharp:  That  is 

very  diffioult,  because  ffie  value  of  the 
land  has  probably  changed  out  of  all 
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recognition  and  tihe  original  owner  may 
never  toelieve  it. 

687.  You  mentioned,  I believe,  some- 
thing 'about  the  number  of  objections 
you  are  getting.  I think  you  said  that 
they  were  tied  up,  to  some  extent,  with 

prices? should  think  that  if  ^e 

market  value  was  paid  there  would  be 
rather  less  compulsory  purchase. 

688.  Then  compension  is  not  a matter 

for  your  Depantment? ^The  law  which 

settles  compensation  was  initiated  by  my 
Department  in  .the  1947  and  1954  Plan- 
ning Acts. 

689.  A point  that  causes  me  some 
trouble  is  the  question  of  costs.  If  a 
citizen  is  successful  ooste  are  not  usu^y 

awarded? ^They  are  not  usually 

awarded  in  any  kind  of  case. 

690.  Is  there  any  reason  why  not? 

I do  not  think  that  in  compulsory 
acquisition  the  costs  can  follow  the 
award  as  they  would  in  the  courts.  My 
own  personal  feeling  is  that  the  man  to 
whom  I sihou'ld  want  to  -award  costs  is 
the  man  who  has  lost  his  land,  and  spent 
money  fighting  to  defend  it.  There  is 
nothing  wrong  with  losing  a oompoilsory 
acquisition.  All  that  has  happened  is 
that  the  Minister  has  come  to  the  con- 
clusion ithat  there  is  no  reasonable  alter- 
native, or  anyhow  no  alternative  that  is 
not  just  'as  difficult  or  worse,  and  it  has 
just  got  ,to  be.  I can  imagine  that  there 
might  be  a case  for  awarding  cmts 
against  the  local  authority  in  every  com- 
pulsory lacquisition  whether  they  succeed 
or  fail.  You  have  yO'Ur  border-line  cases, 
and  it  might  be  a little  difficult  where  a 
man  is  only  arguing  on  price,  and  it 
should  go  to  the  Lands  Tribunal ; but 
short  of  awarding  in  every  case  we  can 
only  do  as  we  do  now,  which  is  to  award 
only  in  the  vexatious  or  bad  cases. 

691.  Another  trouble  is  the  delay  which 
tends  to  take  place  before  an  enquiry, 
and  then  between  the  enquiry  and  the 
result.  Is  there  any  way  of  expediting 

that? Certainly  we  ought  to  expedite 

it.  I would  take  the  view  that  the  proper 
timetable  to  aim  at  on  a compulsory 
purchase  order — assuming  one  of  no 
great  difficulty  or  controversy — ^would  be 
a month  to  fix  the  enquiry,  about  a fort- 
night for  a report,  then  a month  to  six 
weeks  for  the  decision.  In  other  words, 
the  process  should  be  complete  within 
three  months,  assuming  it  is  a reason- 
ably straightforward  case.  For  fixing 


the  enquiry  we  are  dependent  on  the 
parties,  and  they  can  be  very  awkward, 
but  if  we  take  a tough  line  we  ought  to 
be  able  to  get  the  enquiries  in  a month. 
The  reason  why  we  are  now  taking  three 
months  to  fix  an  enquiry  is  simply  the 
immense  flood  of  planning  appeals  in 
the  last  year  or  two.  But  we  are  steadily 
expanding  the  inspectorate,  though  we 
have  not  been  able  to  do  it  fast  enough. 
It  is  the  flood  which  is  making  us  take 
so  long,  plus  the  fact  that  Ministers 
differ  in  the  number  of  these  orders 
which  they  wish  to  see  themselves.  But 
apart  from  that  that  should  be  the  time- 
table, and  we  do  regard  derelictions  from 
that  time-table  on  a large  scale,  apart 
from  the  odd  case,  as  a matter  for 
criticism. 

692.  It  should  improve  then? 

Every  time  we  increase  the  inspectorate 
the  planning  appeals  leap  still  more. 

693.  One  matter  about  which  I have 
heard  _ a little  criticism  is  that  at  the 
enquiries  the  evidence  is  very  often 
written,  particularly  that  by  the  local 
authorities.  Although  the  inspector  has 
copies,  and  it  is  a^eed  that  it  is  con- 
venient and  saves  time,  I believe  it  is  a 
method  which  would  not  be  approved 
by  the  courts.  Have  you  heard  any 

criticism  of  that  at  all? 1 have  not 

— Mr.  Crocker:  I remember  one  letter 
about  it.  but  only  one. 

694.  Another  question  is  why  the  in- 
spector usually  visits  the  site  after  the 

enquiry,  and  not  before. 1 should 

think  that  he  wants  to  consider  the  case 
for  and  against  and  have  that  in  mind 
when  he  sees  the  site.  In  particular, 
third  parties  may  say  “ This  will  min  our 
outlook,  or  spoil  the  neighbourhood  ”, 
or  something,  and  it  is  probably  con- 
venient to  know  all  that  before  you  look 
at  it. — Mr.  Crocker:  It  is  sometimes 
visited  twice. 

695.  Before  and  after? Sometimes 

the  inspector  pays  a private  visit  before 
the  enquiry,  with  no  one  present,  and 
then  goes  along  after  with  the  parties. 

696.  On  the  development  plans  for 
a moment,  I believe  the  Minister  may 
alter  parts  of  a development  plan  to 
which  there  had  been  no  objections,  and 
there  would  then  be  no  further  oppor- 
tunity for  the  objections  to  be  heard 

against  the  substituted  provisions? 

Mr.  Summers : That  is  so.  but  where  the 
Minister  knows  that  the  modification 
would  arouse  great  objection,  he  has  not 
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put  it  in  but  invited  the  local  authority 
to  put  forward  an  alternative  as  an 
amendment  which  can  attract  objections, 
and  go  to  enquiry. 

697.  But  he  is  doing  that  as  an  act 

of  grace? Dame  Evelyn  Sharp',  Yes. 

698.  There  seems  to  be  a slight  weak- 
ness there.  Going  back  to  compulsory 
purchase  orders,  how  is  the  problem  of 
the  alternative  site  dealt  with?  Does 
the  enquiry  stand  adjourned  while  it  is 
looked  into  or  is  it  in  effect  ignored? 

No,  I think  neither  of  those.  The 

inspector  will  hear  what  is  said,  and  will 
ask  the  promoting  authority  if  they  can 
make  any  comment.  Sometimes  they 
can  say  that  they  have  considered  it  and 
for  certain  reasons  rejected  it,  and  some- 
times they  cannot.  He  will,  unless  it  .'s 
knocked  down  by  evidence  in  cross- 
examination  at  the  enquiry,  look  at  it. 
He  will  never  say  in  his  report  that  site 
B would  be  suitable,  because  we  should 
think  that  was  improper  until  the  owner 
of  site  B had  been  given  an  opportunity 
to  comment.  What  he  will  say  is 
“ Having  seen  sites  B and  C,  I do  think 
that  there  probably  are  alternatives, 
which  quite  well  might  cause  less  hard- 
ship or  difficulty  ”.  It  can  be  very  diffi- 
cult. I am  conscious  of  an  area  which, 
I believe,  will  now  never  have  a cemetery 
because  I took  the  view  that  there  prob- 
ably were  alternative  sites  and  there 
obviously  was  great  hardship,  but  the 
alternative  sites  proved  on  examination 
to  be  technically  almost  unmanageable. 
One  has  to  take  the  best  view  one  can 
on  what  the  inspector  says. 

699.  When  is  the  “ expedited  comple- 
tion ” procedure  used? Mr.  Crocker: 

Principally  for  acquisitions  under 
planning  legislation,  in  cases  where  there 
is  an  urgent  need  either  to  get  on  to 
the  land  or,  to  get  a title  to  the  land 
to  enable  you  to  dispose  of  it.  It  was 
originally  introduced  under  the  1944  Act 
for  dealing  with  the  blitzed  areas  prob- 
lem, when  owners  might  have  dis- 
appeared without  trace,  and  the  prob- 
lem of  referencing  was  insuperable.  The 
idea  was  to  enable  you  to  get  on  with 
construction,  without  first  having  to  com- 
ply with  the  lengthy  procedure  for  secur- 
ing a title.  It  is  fairly  narrowly  guarded 
by  the  words  in  section  39  of  the  1947 
Act  that  the  Minister  has  to  be  satisfied. 

700.  Is  it  used  very  much  now? 

It  is  used  in  blitzed  areas,  I think. — 
Dame  Evelyn  Sharp : We  are  getting 
very  few  cases  now. 


701.  I will  leave  development  plans 
for  the  moment.  Does  the  Ministry  give 
any  instructions  to  them  to  try  to  nego- 
tiate with  owners  before  they  try  to  bring 

compulsory  orders? ^We  have  not 

given  any  such  general  instructions.  We 
would  expect  local  authorities  to  do  that. 
It  is  common  sense. 

702.  It  is  a matter,  I suppose,  that 
might  well  be  brought  out  at  the  en- 
quiry. If  the  owner  of  the  land  were  to 
state  that  he  had  not  been  approached, 
it  would  not  help  the  local  authority’s 

case? 1 have  known  cases,  which  are 

rare,  in  which  the  local  authorities 
admitted  that  they  had  just  crashed  in 
■with  a compulsory  purchase  order. 

703.  It  is  generally  understood  that 
they  should  first  of  all  see  the  man,  as 

it  were? Of  course  there  are  areas  in 

which  price  makes  it  impossible. 

704.  Mr.  Johnston:  Would  it  be  pos- 
sible for  us  to  be  supplied  with  a typical 
report  and,  secondly,  the  letter  sent  out 
to  the  objectors  following  "the  report. 

Certainly.  I will  try  to  produce  two 

or  three  ^pical  ones,  omitting  the  names 
and  making  it  the  Borough  of  X.,  and 
that  kind  of  thing. 

705.  Sir  Geoffrey  King : I want  to  get 

back  to  this  question  of  embarrassment. 
We  have  heard  a lot  about  the  objectors’ 
point  of  view,  but  if  I have  followed  the 
argument  rightly  the  inspector  might 
have  to  be  very  critical  of  a powerful 
local  authority? He  certainly  is  some- 

times. 

706.  And  that  might  be  an  added 

reason  why  it  would  be  rather  difficult 
for  an  inspector  to  be  quite  as  frank  in 
the  report  if  it  was  going  to  be  pub- 
lished. It  is  one  thing  for  a Minister 
to  criticise  a local  auffiority,  and  it  is 
quite  another  thing  for  a comparatively 
junior  official  to  do  so.  But  it  is  true 
that  there  may  be  serious  criticism  of 
the  proposals? 1 have  known  it. 

707.  And,  indeed,  they  might  anyhow 

be  turned  down? ^Yes,  I have  seen 

inspectors  say : “ This  authority  quite 
failed  to  make  a case.  I seriously  con- 
sidered whether  I ought  to  award  costs. 
On  the  whole,  I do  not  think  I ought 
to  /go  as  far  as  that,  but  it  should 
certainly  be  turned  down  ”.  I am  no( 
pretending  that  that  is  very  common, 
but  I have  known  it.  And  sometimes 
the  comments  on  objectors  are  not 
flattering. 
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708.  Lord  Linlithgow:  Where  land  is 
acquired  under  the  Defence  Acts,  in  a 
number  of  cases,  is  the  acquiring  autho- 
rity in  fact  the  local  authority  on  behalf 

of  the  Service  Department? Mr. 

O’Brien:  No,  a local  authority  can 
acquire  land  only  for  one  of  their  own 
purposes,  such  as  housing. 

709.  One  other  point.  In  a number 
of  cases,  like  these  call-in  cases,  the 
Minister  may  himself  become  the  acquir- 
ing authority,  although  the  case  in  the 
first  instance  was  probably  started  by 

the  local  authority? Dame  Evelyn 

Sharp:  Those  are  under  planning.  The 
Minister  can,  under  planning,  become 
the  initial  deciding  authority.  He  can 
take  the  case  over  but  he  is  never  ^e 
acquiring  authority. 

710.  But  in  access  to  open  country 

cases,  the  Minister  apparently  makes 
the  order  in  draft  for  a start? 1 con- 

fess I had  forgotten  our  powers  in  rela- 
tion to  access  to  open  country,  because 
they  have  not  yet  been  used.  It  is 
obviously  like  the  New  Towns  Act  pro- 
cedure, and  in  that  kind  of  case  the 
Minister  is  initiating  action  and  then 
taking  the  decision.  I think  New  Towns 
is  the  only  substantial  case  of  that  type 
with  us. 

711.  So,  in  fact,  the  inspector  is  then 

acting  in  his  second  capacity,  which  yon 
mentioned,  as  a representative  of  the 
Ministry,  and  not  as  the  hearer  of  the 
complainant  or  owner? ^The  inspec- 

tor is  hearing  the  objections  and  report- 
ing them  to  the  Minister,  who  might 
consider  them  before  he  finally  decides 
to  go  through  with  it. 

712.  Major  Morrison:  Memorandum 

A.17 — Acquisition  of  Land  for  Nature 
Reserves — states:  “Section  17  of  the 
National  Parks  and  Access  to  the 
Countryside  Act,  1949,  gives  power  to 
acquire  compulsorily  any  land  which  it 
is  considered  should  in  the  national  in- 
terest be  managed  as  a nature  reserve”. 
The  Nature  Conservancy  rather  indicate 
in  their  memorandum  that  they  do  not 
acquire  anything,  and  that  it  is  the  re- 
sponsibility of  the  Minister,  and  it  is  also 
stated  that  the  Minister  to  whom  they 
are  responsible  is  the  Lord  President 
of  the  Council. The  Nature  Con- 

servancy is  responsible  to  the  Lord  Presi- 
dent. If  they  make  an  order  we  should 
be  the  confirming  authority  as  in  a local 
authority  case,  but  we  have  no  responsi- 
bility for  what  the  Nature  Conservancy 


does  or  how  it  decides,  any  more  than 
we  have  for  a local  authority.  They 
are  wholly  responsible  to  the  Lord 
President. 

713.  Then  those  words  “ . . . gives 

power  to  acquire  compulsorily  any  land 
which  it  is  considered  . . — ^That  is 

presumably  “ considered  ” by  the  Nature 
Conservancy? Yes. 

714.  But  they,  in  another  memoran- 
dum, as  I understand  it,  deny  that  they 

do  it. There  is  no  doubt  that  they 

have  the  powers  but  so  far  they  have 
not  made  any  compulsory  purchase 
order  under  the  powers. 

715.  One  other  point.  It  is  not  neces- 

sary for  a representative  of  the  particular 
Service  Department  to  give  evidence  at 
an  enquiry  on  a question  of  acquiring 
land,  or  prohibition  of  development,  as 
1 understand  it.  They  can  say  that  the 
matter  is  secret  and  they  merely  lodge 
an  objection  and  do  not  turn  up  at  the 
enquiry  at  all.  That  happened  at  the 
only  enquiry  I have  been  to.  Every 
local  authority  was  on  one  side,  the 
objection  was  entered,  nobody  turned 
up,  nobody  gave  any  reasons  whatever, 
and  the  Service  Ministry  point  of  view 
was  upheld,  and  there  were  a lot  of 
dissatisfied  people.  I wonder  if  that  can 
be  overcome  in  some  way.  I appreciate 
that  sometimes  things  really  are  secret 
but  there  must  be  quite  a number  of 
other  instances  when  it  is  not  really 
secret  and  some  form  of  explanation 
would  be  desirable  in  the  interests  of  the 
public? It  is  sometimes  said  that  Ser- 

vice Departments  are  apt  to  think  that 
secrecy  is  important  in  cases  where  it 
might  be  dispensed  with.  It  is  not  for 
me  to  answer  that.  Obviously,  we  have 
to  have  a drill  whereby,  if  there  is  real 
secrecy,  the  public  procedure  can  be 
avoided,  and  only  the  Service  Depart- 
ments can  be  the  judge  of  whether  it  is 
secret  or  not.  I must  say  that  in  recent 
years  the  Service  Departments  have 
come  forward  very  well  to  co-operate 
with  the  planning  authorities,  and  they 
have  exposed  their  proposals  to  local 
enquiries,  where  necessary.  There  was 
a lot  of  criticism  soon  after  the  war, 
especially  about  retaining  requisitioned 
land  for  permanent  purposes.  After  that 
we  settled  a drill  with  the  Service  De- 
partments, both  for  taking  new  land  and 
for  keeping  requisitioned  land. 

716.  Chairman:  The  question  of  com- 
pensation is  a difficult  one  for  us.  I do 
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not  think  it  is  strictly  part  of  our  terms 
of  reference,  but  on  the  other  hand,  as 
you  will  understand,  it  is  a subject  which 
we  keep  running  up  against.  Have  you 
any  idea  in  what  proportion  of  cases, 
where  objection  is  taken  to  the  compul- 
sory acquisition  of  land,  the  real  objec- 
tion is  on  the  issue  of  compensation? 

think  it  might  be  very  difficult  for 

us  to  hazard  an  estimate.  It  has  been 
my  impression  lately  that  in  a very  high 
proportion  pf  cases,  so  far  as  the  owner 
of  the  land  is  concerned,  price  is  funda- 
mentally the  issue.  The  most  surprising 
prices  are  being  paid  by  private  enter- 
prise in  some  areas  for  land  for  housing, 
because  land  is  getting  so  short  in  places 
where  people  want  to  build  houses.  They 
are  prepared  to  pay  perhaps  ten  or 
tw'enty  times  what  the  local  authority 
is  able  to  pay.  But  it  is  awfully  diffi- 
cult to  give  a quantitative  answer  to  the 
question.  It  depends  on  what  the  pur- 
pose of  the  acquisition  is.  Some  people 
do  not  want  to  sell  their  land  for  a 
sewage  disposal  works  or  something  like 
that — particularly  if  it  is  a part  of  other 
land — whatever  money  you  offer  them. 
There  is  undoubtedly  a hard  core  of 
cases  in  which  the  objection  is  barely 
related  to  price. 

717.  It  is  to  the  proposal? It  is 

to  the  proposal.  Many  people,  certainly 
farming  people,  do  not  want  to  lose  their 
land  at  any  price ; but  sometimes  we  find 
that  where  we  believed  that  they  did  not 
want  to  lose  their  land  at  any  price,  a 
few  years  later,  it  is  sold.  Tliere  is  a 
point  at  which  they  get  convinced. 

718.  Lord  Linlithgow : First  of  all  may 

I ask  who  comes  in  to  a compensation 
decision?  Do  we  find  our  old  friend  the 
inspector  anywhere  about,  or  do  we  find 
the  Minister  anywhere  about? Norm- 

ally, the  acquiring  authority  will  have 
been  advised  by  the  District  Valuer — 
that  is  the  Valuer  of  the  Inland  Revenue 
— of  the  price  he  thinks  they  could 
properly  offer  for  the  land,  before  they 
ever  make  an  order.  The  basis  is  now 
roughly  the  current  value  of  the  land  for 
its  existing  use,  plus  any  claim  attached 
to  it  from  the  old  £300  million  Fund 
under  the  1947  Act.  That  is  a rough 
way  of  putting  it. — Mr.  Crocker:  The 
District  Valuer  has  no  statutory  position. 
He  just  acts  as  the  agent  of  most  local 
authorities.  Some  of  the  bigger  ones 
have  their  own  valuers. — Dame  Evelyn 


Sharp:  The  acquiring  authority  offers  a 
price.  If  they  cannot  get  agreement,  the 
authority  says : “ We  are  going  to  buy  by 
compulsion  ”.  At  that  point  price  is  not 
discussed.  The  question  then  is  whether 
they  are  to  have  the  land  or  not. — Mr. 
Crocker:  If  the  Minister  confirms  the 
order  then  they  serve  a notice ' to  treat 
and  the  owner  is  expected  to  make  a 
claim  in  response.  He  names  his  figure 
and  they  get  down  to  negotiations.  The 
procedure  is  exactly  the  same  when  the 
Minister  is  the  acquiring  authority. 

719.  Supposing  the  owner  of  the 
property,  who  is  about  to  be  compen- 
sated, disagrees.  What  is  the  next  stage? 
Dame  Evelyn  Sharp:  They  nego- 
tiate, and  there  is  an  appeal  to  the  Lands 
Tribunal.  The  Lands  Tribunal  is  bound 
by  the  same  statutory  basis  of  compen- 
sation as  that  on  which  the  District 
Valuer  himself  has  worked. 

720.  We  can  all  remember  a great  deal 
of  publicity  about  several  cases — I think 
one  was  called  the  Pilgrim  case — ^where 
a small  person  has  erected  a bungalow 
on  a piece  of  land,  and  does  not  know 
the  problem  of  “ existing  use  ” and  so  on. 
Is  there  any  latitude  which  the  local 
authority  can  give  themselves  when  the 
man  has  misunderstood  the  situation, 
and  is  about  to  be  deprived  of  quite  a 

lot  of  money? The  local  authority 

is  required  to  pay  not  only  the  value 
of  the  land  for  its  existing  use,  but  also 
the  relic  of  the  claim  on  the  £300  million 
Fund.  Following  the  Pilgrim  case  a 
clause  was  put  in  to  the  1954  Act  to 
provide  for  the  man  who  never  claimed. 
If  there  was  no  claim  a sum  is  assumed 
as  though  the  man  knew  enough  about 
it  and  put  in  a claim  at  the  right  time. 
I think  I am  right  in  saying  that  he  does 
not  suffer. 

721.  Chairman:  I want  to  go  back  for 
my  own  satisfaction  to  the  question  of 
publication  of  reports,  and  to  put  in 
words,  if  I can,  the  impression  which 
your  remarks  left  on  my  mind,  and  com- 
ment on  at  and  see  whether  you  wish  to 
disagree.  I thought  that  your  genera] 
view  came  to  something  like  this,  that 
the  inspector  who  takes  the  enquiry  on 
behalf  of  the  Minister  is,  like  a number 
of  other  people,  a member  of  the  Minis- 
ter’s staff,  and  one  of  his  advisers.  It 
is  true  that  he  is  also  expert  in  the  par- 
ticular job  which  he  does,  which  is  to 
hold  these  enquiries,  but  essentially  he 
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has  to  be  regarded  as  one  of  a number 
of  people  who  may  advise  the  Minister 
on  a particular  proposal.  It  therefore 
follows  that  what  we  are  looking  at  is 
essentially  an  administrative  process,  and 
it  all  culminates  in  a decision  by  the 
Minister.  It  is  a matter  of  importance 
whether  the  Minister’s  decision  gives 
reasons  and  explains  why  it  has  taken 
the  form  it  has.  It  does  not  seem  so 
important  whether  the  inspector’s  report, 
which  is  a stage  on  that  journey,  is  pub- 
lished or  not,  and  from  the  point  of  view 
of  the  administrative  process  there  are  in- 
conveniences and,  indeed,  embarrassments 
in  so  doing  ; the  embarrassments  and  in- 
conveniences being  first  that  the  inspector 
himself  might  not  feel  so  free  as  he  does 
under  the  veil  of  secrecy  and,  second, 
that  the  Minister  is  embarrassed  if  the 
report  lis  published,  in  the  sense  that  it 
is  a bit  more  diflScult  for  him  to  deal 
with  the  whole  thing  than  if  it  had  not 

been? Dame  Evelyn  Sharp-.  It  may 

be. 

722.  It  seems  to  me  that  the  adminis- 
trative process  that  we  are  considering 
is  much  more  than  “ administrative  ” in 
the  narrow  sense — that  is  simply  putting 
a law  into  effect.  Here  it  involves  some- 
thing else:  adjudication.  It  seemed  to 
me  that  you  laid  more  emphasis  on  the 
continuity  of  the  administrative  pro- 
cedure, culminating  in  a decision  reflect- 
ing the  Minister’s  view.  When  I was 
putting  the  point  of  view  of  the  objector 
I suppose  I was  mainly  thinking  about 
the  fact  that  in  the  course  of  the  ad- 
ministrative process  a dispute  occurs  and 
that  that,  it  seems  to  me,  makes  the  whole 
thing  rather  different  because  the  reso- 
lution of  a dispute  may  call  for  qualities 
additional  to  those  required  in  good  ad- 
ministration. They  are  required,  I think, 
at  the^  point  at  which  the  enquiry  is  held, 
because  that  is  where  the  disputants  are 
heard.  I suppose  that  courts  of  law, 
when  these  enquiries  have  become  before 
them  on  questions  of  jurisdiction,  have 
been  inclined  to  say  quite  clearly  that 
they  expect  the  rules  of  natural  justice 
to  be  observed.  That  means,  does  it  not, 
that  they  think  that  what  is  happening 
is,  in  some  sense,  of  a judicial  character? 
^Yes. 

723.  Now  in  proportion  as  that  aspect 
seems  to  one  important,  these  other  ques- 
tions, the  publication  of  the  report  and 
the  status  of  the  individual  who  is  taking 


the  enquiry,  all  begin  to  loom  • larger 
just  as  they  loom  smaller  in  proportion 
as  the  inspector  is  simply  regarded  as 
one  among  a series  of  advisers  of  the 
Minister.  Do  you  feel  that  the  adminis- 
trative character  of  the  whole  process 
is  so  overwhelming  and  the  element  of 
adjudication  so  relatively  minor  that  the 
things  one  would  look  for  in  a judicial 
hearing,  such  as  a provisional  decision 
with  reasons  published,  etc.,  are  not  of 
irnportance  in  the  large  range  of  matters 
with  which  your  inspectors  deal  on  be- 
half of  the  Minister? 1 certainly 

should  not  say  that  these  things  were 
of  minor  importance.  I think  I should 
like  to  say  two  things.  One  is  that  the 
compulsory  purchase  order  procedure 
has  been  instituted  so  that  government 
may  be  carried  on — it  is  to  serve  the 
purpose  of  government  that  one  has  this 
procedure.  At  the  same  time  it  is 
clearly  of  the  utmost  importance  that, 
particularly  in  the  compulsory  acquisi- 
tion field,  we  should  do  everything  we 
can  to  make  the  victim  feel  that  he  has 
been  fairly  treated  and  fairly  heard,  and 
that  if  he  has  lost  it  is  for  reasons  which 
perhaps  he  could  accept  as  intelligible, 
even  though  to  him  they  are  very  regret- 
table. If  I were  convinced  that  the  pub- 
lication of  these  reports  would  give  in 
any  cases  a fairer  decision  or  give  objec- 
tors, in  general,  _ a sense  that  they  had 
been  more  fairly  and  satisfactorily 
treated,  we  certainly  ought  to  consider 
publishing  them,  whatever  the  embarrass- 
ment and  the  physical  difficulty  of  having 
enough  inspectors— they  clearly  could  do 
far  less  work  on  that  basis.  I see  great 
difficulties  in  publication.  I am  looking 
at  it  as  an  officer  of  the  Department  who 
has  _ discussed  it  with  more  than  one 
Minister,  and  I know  their  views.  I see 
it  as  more  convenient  and  more  manage- 
able not  to  publish  the  reports.  On  the 
whole  one  gets  more  informative  reports 
if  they  are  confidential,  and  I have  never 
really  felt  able  to  convince  myself  that 
the  ordinary  objector  would  either  be 
advantaged  or  would  even  feel  advan- 
taged by  having  the  report  given  to  him. 

724._  We  have  just  run  over  our  time 
and  will  just  have  to  continue  on  another 
day.  Your  Department  deals  with  a 
whole  series  of  questions  at  the  centre 
of  onr  enquiry,  and  I think  you  would 
prefer  that  we  went  slowly  and  tried  to 
understand  what  your  Department  did 

do,  rather  than  hurried  through? 

Yes,  indeed. 
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725.  And  that  means  that  on  slum 
clearance,  development  plans,  planning 
appeals  and  new  towns  we  shall  have  to 
ask  you  to  come  back. You  men- 

tioned several  subjects,  but  I am  sure 


you  have  it  in  mind  that  one  of  our 
biggest  subjects  and  biggest  problems  is 
planning  appeals. 

Chairman : Yes.  Thank  you  very 
much  indeed  for  your  evidence  today. 


ijhe  witnesses  withdrew) 
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FOURTH  DAY 

Thursday,  23rd  February,  1956 


The  Rt.  Hon.  Sir 


The  Lord  Balfour  of  Burleigh 
Mr.  R.  Brown,  Q.C.,  M.P. 

Mr.  J.  C.  Burman 

Dame  Florence  Hancock,  D.B.E.(i) 

Sir  Geoffrey  King,  K.C.B.,  K.B.E., 
M.C. 


Present : 

R Franks,  G.C.M.G.,  K.C.B.,  CB.E 
{Chairman) 

The  Marquess  of  Linlithgow,  M.C.0 
Major  John  Morrison,  T.D.,  MP. 
Miss  K.  M.  Oswald 
The  Rt.  Hon.  Lord  Justice  Parker 


Mr.  J.  Littlewood  {Secretary) 

Mr.  j.  L.  Clark  {Assistant  Secretary) 

(0  Morning  session  only. 

Examination  of  Witnesses 

Sir  Alan  Hitchman,  K.C.B.,  Permanent  Secretary 

Sir  Arthur  Astley  Weston,  C.B.E.,  Solicitor  and  Legal  Adviser 

Mr.  a.  R.  Manktelow,  C.B.,  Deputy  Secretary 

on  behalf  of  the  Ministry  of  Agriculture,  Fisheries  and  Food. 


Called  and  Examined 

{Note:  The  Memorandum  submitted  by  the  Ministry  of  Agriculture,  Fisheries 
and  Food  in  reply  to  a Questionnaire  from  the  Committee  appears  in  Volume  III, 
Memoranda  Submitted  to  the  Committee  on  Administrative  Tribunals  and  Enquiries 
by  Government  Departments.) 


726.  Chairman : Sir  Alan,  I think  that 
the  Committee  would  like  to  concentrate 
its  questioning  on  a limited  number  of 
topics.  Your  Department  covers  a very 
wide  range  of  activities  within  our  terms 
of  reference,  and  it  seems  to  us  that  it 
will  be  more  profitable  in  our  present 
phase,  which  is  to  find  out  what  Depart- 
ments do  and  why  they  do  it  as  they  do, 
if  we  spend  most  of  our  time  on  the 
County  Agricultural  Executive  Commit- 
tees and  the  Agricultural  Land  Tribunals. 
If  any  time  remains  we  should  like  to 
ask  you  one  or  two  questions  which  arise 
from  the  particular  way  in  which  your 
Department  sets  about  1he  acquisition  of 
land,  and  possibly  a scattered  question 
on,  for  example,  River  Boards  and  the 
way  you  treat  them.  Now  the  County 
Agriculture  Executive  Committees,  gener- 
ally speaking,  act,  do  they  not,  by  virtue 
of  powers  of  the  Minister  which  he  dele- 
gates to  them? Sir  Alan  Hitchman'. 

Yes. 


727.  That  means,  in  effect,  that  in 
these  various  things  which  they  do, 
whether  it  is  dealing  with  supervision  or 
good  husbandry,  or  whatever  it  may  be, 
they  both  initiate  the  action  and  then 
take  steps  to  decide  what  they  feel  should 
be  done.  This  looks  a little  as  if  the 
Executive  Committees  were  judges  in 
their  own  cause?  They  decide,  so  to 
speak,  whether  there  is  something  to^be 
investigated  and  they  then  investigate 

and  come  to  a view? On  some  of  the 

work,  for  example,  issuing  supervision 
orders  and  proceeding  towards  a dis- 
possession, they  do  initiate  the  action. 
In  other  work  that  they  do,  for  example, 
reviewing  applications  for  consent  to 
notices  to  quit,  the  action  originates  with 
the  landowner.  It  could  be  said  that 
they  both  initiate  action  and  then  pro- 
ceed to  judge  it.  I think  that,  in  the 
kind  of  case  where  that  happens,  it  is 
because,  as  you  say,  they  are  acting  under 
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powers  delegated  by  the  Minister.  Given 
an  administrative  process  where  you  have 
the  kind  of  interference  in  the  rights  of 
property  and  management  provided  for 
by  the  ^ legislation,  it  is  difficult  to  see 
how  this  could  be  avoided  at  some  stage 
in  the  procedure. 

728.  On  this  point  would  you  say  that 
difficulties  have  not  arisen  in  the  relations 
of  the  Department  with  the  public,  and 
particularly  with  the  farmers  and  other 

people  concerned  with  agriculture? 1 

would  not.  I think  it  w’ould  be  a good 
deal  to  say  that  difficulties  have  not 
arisen,  but  I think  I would  say  that  the 
representative  organisations  of  land- 
owners  and  farmers  have  accepted  the 
procedure.  Many  suggestions  have  been 
made  from  time  to  time  for  improving  it 
and  we  think  it  has  been  improved.  I 
would  have  said  there  w'as  a broad 
measure  of  acceptance  of  the  procedure 
and  I certainly  cannot  think  of  any 
alternative  that  has  been  pressed  on  us 
in  a responsible  way  that  we  have 
refused  to  adopt 

729.  May  I go  on  to  another  point? 

I think  it  is  the  case  that  the  hearings 
ot  the  Sub-Committees  of  the  County 
Agricultural  Executive  Committees  are 
held  in  private? ^Yes. 

730.  Would  you  a^ee  that  in  general 
where  the  State  is  interfering  with  the 
rights  and  interests  of  a citizen,  there 
is  so  to  speak  spontaneously  a matter 
of  public  interest,  and  that  therefore, 
unless  there  are  special  reasons,  one 
would  expect  the  proceedings  to  be  in 
public?  I might  say  that  if  you  answer 
that  “Yes”,  I am  going  on  to  say, 
“What  are  the  special  reasons  in  this 

case  for  their  being  in  private?  ” 1 

think  it  is  a very  general  proposition — 
the  first  one  you  put  to  me. 

731.  But  it  is  an  important  propo- 
sition?  ^It  is,  indeed.  I do  not  know 

that  I should  accept  it  as  a general  propo- 
sition. Certainly  in  these  cases  it  has 
been,  as  I understand  it,  the  practice  for 
a long  time  that  they  should  be  heard 
in  private.  I think  I understand  the 
reason  as  being  that  these  are  personal 
matters.  The  questions  of  good  farming 
and  other  things  are  regarded  as  private 
matters,  and  it  is  thought  that  the 
element  of  public  interest,  which  in  many 
cases  I fully  realise  can  exist,  does  not 
outw'eigh  the  disadvantages  of  having 
public  intrusion  into  essentially  private, 


and  sometimes  rather  intimate,  matters. 
There  is,  of  course,  the  other  point  that 
on  occasions  it  can  be  argued  that  if 
these  things  are  deployed  in  public  some 
things  are  not  said  which  ought  to  be 
said.  I should  very  much  like  Mr. 
Manktelow  to  comment  on  that. — Mr. 
Manktelow : There  is  very  little  I can 
add  to  what  Sir  Alan  has  said.  It  has 
generally  been  accepted,  I think,  by  the 
organisations  representing  farmers  and 
landowners,  that  because  the  proceedings 
of  the  County  Committees  are  concerned 
with  such  private  affairs  as  the  farming 
and  management  functions  of  the  persons 
concerned,  their  discussions  and  hearings 
are  properly  taken  in  private. 

732.  May  I just  take  it  one  stage 
further?  All  sorts  of  personal  or  private 
affairs  of  individuals  are  dealt  with  in 
courts  of  law  and  they  are  dealt  with  in 
public.  In  this  case,  certainly  you  are 
dealing  with  the  personal  activities  and 
the  personal  concerns  of  individuals,  but 
it  is  a matter  of  public  interest  and  of 
public  interference — I am  using  “ inter- 
ference ” in  the  neutral  sense — which 
causes  the  Agricultural  Executive  Com- 
mittees to  intervene  at  all.  Now  if  that 
is  so,  and  if  it  is  important  that,  in  the 
procedure  which  leads  to  decisions  or 
recommendations,  justice  should  not 
merely  be  done,  but  be  seen  to  be  done, 
is  not  the  question  of  publicity  very 
important?  And  is  it  adequate  simply  to 
say  that,  in  practice,  it  has  been  the 
other  way  for  a long  time?  Are  there 
positive  and  adequate  reasons  for  taking 
into  account  the  private,  but  not  the 

public  interest  in  these  affairs? Sir 

Alan  Hitchman:  If  there  had  been  a 
strong  feeling  that  the  balance  of  advan- 
tage lay  in  these  affairs  being  taken  at 
this  stage  in  public,  it  would  have  been 
presented  to  us  very  long  since,  but  in 
fact  it  has  not. — Mr.  Manktelow.  If  1 
may  add  one  word,  the  Committees  do, 
of  course,  represent  a measure  of  self- 
discipline  within  the  industry.  It  is  a 
task  that  the  industry  has  undertaken 
to  carry  out,  and  it  is  to  that  extent 
more  a domestic  matter  between  the 
farmer  or  landowner  and  the  farmers 
who  represent  the  industry  on  the  Execu- 
tive Committees. 

733.  I suppose  that  even  there  there 

will  be  an  inter^t  of  the  community  and 
that  one  must  not  push  the  argument  of 
a closed  shop  too  far? Indeed. 
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734.  May  I come  now  to  the  last 

question  before  I turn  the  matter  over 
to  members  of  the  Committee?  If  I 
understand  the  written  evidence  correctly, 
the  decisions  or  recommendations  which 
the  Executive  Committees  or  their  Sub- 
Committee  reach  are  sometimes  given 
without  reasons  and  are  not  always  given 
in  writing  as  well  as  orally.  Is  that  the 
case? Mr.  Manktelow : That  is  so. 

735.  Is  that  satisfactory?  The  point  1 
have  in  mind  is  that  having  to  formulate 
one’s  reasons  and  put  them  in  writing  is 
a measure  of  self-discipline.  It  forces 
one  to  the  act  of  reflection  and  one  then 
has  to  be  clear  about  why  one  has  come 
to  the  conclusion.  In  all  these  cases 
where,  in  course  of  the  administrative 
process  there  is  an  adjudication,  it  is 
important,  is  it  not,  that  the  objectivity 
and  the  rationality  of  what  is  decided 
should  be  manifest?  Is  it  not  important 
that  reasons  should  be  clear  and  written 
down,  or'  do  you  think  in  these  cases 
there  are  reasons  which  make  it  not  so 
impontant  as  it  might  be  in  other  cases? 

Sir  Alan  Hitchman : I think  that 

the  basic  arrangement  by  which  you  have 
a committee  to  act  as  the  Minister’s 
agent  in  an  executive  task  is  an  unusual 
Wnd  of  administrative  system.  The 
reason,  as  I understand  it,  for  having  that 
arrangement  is  that  there  was  a desire 
that  what  I might  call  the  bureaucratic 
method  should  be  avoided  as  far  as  pos- 
sible. It  was  thought  desirable  that  an 
informal  atmosphere  should  exist.  I 
should  be  the  first  to  agree  myself  that 
to  reduce  one’s  thinking  and  ascertaining 
of  facts  to  writing  is  a very  necessary 
and  valuable  discipline.  I think  bureau- 
cracy depends  on  it.  But  the  more  one 
does  that  sort  of  thing  the  more  one 
gets  away  from  informality  and  making 
the  fullest  and  best  use  of  the  practical 
and  down  to  earth  approach.  It  is  a 
question  of  the  balance  of  advantage. 
My  personal  opinion  is  that  the  develop- 
ment of  public  opinion  in  these  matters 
is  leading  to  a greater  formalisation  of 
the  proceedings.  If  it  is  generally  held 
that  further  formalisation  would  be  a 
good  thing,  I would  not  myself  feel 
strongly  against  it,  but  I do  think  it 
should  be  appreciated  that  the  more  that 
is  done,  the  more  the  other  advantages 
which  have  in  the  past  been  held  to  be 
weighty  Wiould  disappear. 

736.  It  is  a matter  of  degrees  of  in- 
formality, I think.  In  many  cases  there 


are  advantages  in  informality,  but  from 
beginning  simply  by  not  insisting  on  the 
rules  of  evidence  as  in  courts  of  law  you 
may  go  to  the  other  extreme  at  which 
your  degree  of  informality  is  so  great 
that  a pattern  of  consistency  in  decisions 
is  endangered? Yes. 

737.  The  problem  we  are  faced  with 

is  the  adjudication  of  a dispute  which 
exists  because  the  State  wishes  to  do 
something  which  an  individual  does  not 
wish  to  have  done.  Have  you  thought 
of  the  way  in  which  traditionally  these 
things  are  resolved  in  courts  of  law? 
There,  particularly  in  the  superior  courts 
of  law,  you  have  a hi^  degree  of 
formality.  In  your  case,  reasons  may 
not  be  given  and  there  cannot  be  cross- 
examination  of  what  is  said  on  one  side 
or  the  other.  The  informality  is  carried 
quite  a long  way,  is  it  not? ^Yes. 

738.  Do  you  think  it  is  satisfactory, 
from  the  point  of  view  of  the  citizen  who 
is  being  interfered  with  or  into  whose 
affairs  an  intervention  is  being  made  by 
the  State,  if  he  is  not  clear  why  what  has 
been  decided,  if  it  has  been  against  him, 
has  been  decided  against  him?  I am 
not  thiinking  in  terms  of  the  efficiency 
of  the  administrative  process.  I am 
thinking  essentially  in  terms  of  fair  play 

to  the  individual. do  not  think  I 

can  really  add  anything  to  what  I have 
said.  I would  not  myself  have  thought 
that,  certainly  in  the  great  majority  of 
cases,  despite  the  degree  of  informality, 
there  is  any  real  doubt  as  to  the  grounds 
on  which  a particular  decision  is  reached. 
If  there  was  a strong  feeling  the  other 
way,  then  despite  the  disadvantages,  I 
would  certainly  say  by  all  means  let 
us  have  written  decisions. 

739.  Lord  Justice  Parker:  I think  I 
have  very  Little  to  ask  you.  The  scheme, 
so  far  as  the  Agricultural  Executive  Com- 
mittees are  concerned,  is  that  they  should 
in  no  sense  be  an  independent  tribunal 
but  should  be  the  alter  ego  of  the 
Minister,  who  obviously  cannot  deal  with 

every  case  personally.  Is  that  right? 

That  is  right. 

740.  One  would  expect  in  matters 

which  are  going  to  affect  a man’s  liveli- 
hood that  there  would  be  some  right 
of  appeal? Yes. 

741.  So  far  as  dispossession  orders  are 
concerned,  there  is  an  appeal  to  an  Agri- 
cultural Land  Tribunal  and  their  decision 
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is  final  in  the  sense  that  it  binds  the 
Minister?  Is  that  right? Yes. 

742.  So  far  as  the  supervision  order 

is  concerned,  the  decision  of  the  Agricul- 
tural Executive  Committee,  the  alter  ego 
of  the  Minister,  is  final? ^Yes. 

743.  What  is  the  reason  for  that? 

The  reason,  as  I understand  it,  is  that 
the  procedure  of  supervision  orders  is  not 
thought  of  as  a penal  procedure.  It  is 
primarily  a proc^ure  for  helping  the 
farmer,  or  the  landowner  in  the  case  of 
management,  to  do  better.  It  has  never 
been  felt  that  supervision  orders  involved 
such  an  invasion  of  the  rights  of  the 
citizen,  that  a right  of  appeal  was 
required.  I do  not  recall  that  either  the 
Landowners  Association  or  the  repre- 
sentatives of  farmers  have  urged  upon 
us  that  a right  of  appeal  is  required, 
although  I think  one  of  the  professional 
associations  has  recently  suggested  it. 

744.  So  far  as  the  rights  of  the  citizen 

are  concerned,  once  a supervision  order 
is  made,  it  is  correct,  is  it  not,  that  direc- 
tions can  be  given  to  him  as  to  the 
way  he  should  farm? Yes. 

745.  Including  the  expenditure  of  large 
sums  of  money  on,  for  instance, 

machinery? Mr.  Manktelow:  I should 

doubt  whether  in  any  case  the  farmer 
would  be  asked  to  spend  a lot  of  money 
on  machinery.  A landowner  might  be 
expected  to  put  up  some  buildings  and 
fixed  equipment,  but  in  cases  of  that 
kind,  of  course,  there  is  a right  of  appeal. 

746.  Major  Morrison : Would  it  not  be 

the  case  that  the  farmer  would  either 
have  to  do  the  job  or  hire  a local  con- 
tractor to  do  it? ^He  need  not  buy 

machinery  himself,  but  must  get  the  work 
done. 

747.  Lord  Justice  Parker:  Failure  to 
comply  with  a direction  involves  him  in 
a fine  before  the  magistrates  of  up  to 

£100.  Is  that  right? Sir  Arthur 

Astley  Weston : It  can  do.  I do  not 
think  any  proceeding  have  been  taken. 

748.  Do  you  not  consider  those  matters 
amount  to  an  invasion  of  the  rights  of 
the  citizen? — ^ — Sir  Alan  Hitchman:  It 
is  quite  clearly  a limitation  on  the  free- 
dom of  the  citizen  to  manage  his  own 
affairs. 

749.  Especially  since  a supervision 

order  may  be  made  by  a special  Sub- 
Committee  and  not  by  the  main  Com- 
mittee itself? Yes. 


750.  In  a case  where  the  Agricultural 
Executive  Committee  is  acting  in  a dis- 
pute, for  instance,  between  landlord  and 
tenant  as  to  notice  to  quit,  is  there  any 

appeal  then? ^Yes,  to  the  Agriculhiral 

L^nd  Tribunal. 

751.  It  is  only  in  the  case  of  a super- 
vision order  that  there  is  no  appeal? 

That  is  right. 

752.  Major  Morrison:  I think  in  his 
opening  remarks,  Sir  Alan  said  that  the 
initiation  of  a notice  to  quit  comes,  in 
the  first  instance,  from  the  landowner. 

Am  I correct  in  saying  that? ^Yes.  It 

is  an  application  from  the  landowner  for 
the  Minister’s  consent  to  a notice  to  quit. 

Sir  Arthur  Astley  Weston:  If  a 

notice  to  quit  is  served  the  tenant  may 
serve  a counter-notice  objecting  to  it.  In 
that  event  the  notice  to  quit  cannot  take 
effect  unless  the  Minister  concurs,  and 
if  either  party  is  dissatisfied  with  the 
Minister’s  decision,  it  can  be  referred 
to  the  Agricultural  Land  Tribunal  which 
re-hears  the  case  and  decides  whether 
the  notice  to  quit  is  to  take  effect  or  not. 

753.  Following  that,  could  you  ex- 
plain what  happens  in  the  case  of  the 
owner-occupier  when  the  Agricultural 
Executive  Committee  takes  the  view  that 

the  farming  is  bad? He  may  be 

required  to  give  up  his  own  occupation 
and  let  the  farm  to  someone  else 
approved  by  the  Minister. 

754.  And  indeed,  in  doing  so,  to  quit 

bis  own  house  and  home,  as  well  as  his 
farm? ^Yes. 

755.  For  that  there  is  an  appeal  to  the 

Agricultural  Land  Tribunal? ^Yes. 

756.  And  nothing  more? Not  be- 

yond the  Agricultural  Land  Tribunal. 

757.  I think  you  said  also  that  the 
Agricultural  Executive  Committees  were 
a means  of  advising  the  farmer  and  the 
landowner  how  to  do  their  jobs  better? 
Is  not  the  Advisory  Service  really  for 
that  purpose  rather  than  the  Agricultural 

Executive  Committee? Sir  Alan 

Hitchman:  The  Advisory  Service  oper- 
ates under  the  general  direction  of  the 
Agricultural  Executive  Committee,  and  in 
cases  which  were  so  serious  that  the  ques- 
tion of  a supervision  order  might  arise 
we  would  think  it  right  for  the  Agricul- 
tural Executive  Committee  itself  to 
advise  on  the  method  of  farming. 

758.  Have  you.  Sir,  any  evidence  at 
the  Ministry  of  a lack  of  confidence  in 
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Agricultural  Executive  Committees  as  a 
whole? ^No. 

759.  None  at  all? ^No,  I do  not 

think  so.  I would  be  the  first  to  admit 
myself  that  this  is  a very  difficult  piece 
of  administration.  Undoubtedly  there 
are  people  who  dislike  the  policy  in- 
volve and  are  inclined  to  question  the 
method  of  administration.  Certainly 
there  may  be  individuals  who,  from  time 
to  time,  have  written  to  the  Minister  de- 
precating, shall  I say,  the  whole  business, 
but  ^ven  that  the  piece  of  administra- 
tion is  to  be  carried  out,  I can  think  of 
no  responsible  objection  to  it. 

760.  They  are  the  only  body,  I sup- 
pose, that  ten  years  after  the  war  can 
deprive  a man  of  his  house  and  home? 

Of  course,  it  is,  as  has  been  said, 

subject  to  appeal  to  the  Agricultural 
Land  Tribunal  and  there  can  be  an 
appeal  from  the  Tribunal  to  the  High 
Court  by  case  stated  on  a point  of  law. 

761.  The  Memorandum  submitted  by 
the  Ministry,  says  that  the  normal  period 
of  office  of  a member  of  an  Agricultural 
Executive  Committee  is  some  three  years 
and  then  he  is  eligible  for  re-appoint- 
ment. I should  have  said,  from  what  I 
know,  that,  in  fact,  most  members  of 
Agricultural  Executive  Committees  serve 
for  very  much  longer  than  three  years. 

Very  often  they  are  re-appointed, 

yes. 

762.  Is  there  any  record  of  how  many, 
if  any,  members  of  Agricifitural  Execu- 
tive Committees  have  resigned  through 

disagreements  here  and  there? Mr. 

Manktelow:  I have  no  record,  but  I 
have  heard  of  very  few  cases  indeed,  and 
they  would  all  come  to  our  notice. 

763.  The  selection  of  chairmen  is  the 
duty  of  the  Minister.  Presumably  he 
would  make  careful  enquiries  as  to  who 
would  be  the  most  suitable  person, 
regardless  of  what  particular  branch  of 

the  ^industry  he  was  in? Sir  Alan 

Hitchman : Indeed,  yes. 

764.  Mr.  Bowen:  When  the  County 

Agricultural  Executive  Committee  is 
considering  whether  or  not  to  put  a 
farmer  under  supervision  they  know, 
before  they  commence  the  hearing,  that 
their  own  officer  is  in  favour  of  super- 
vision?  ^Presumably  they  know  his 

view.  It  does  not  follow  that  he  is  in 
favour  of  supervision. 


765.  Would  the  matter  come  before 
the  Committee  at  all  if  its  own  officer 
had  not  taken  the  view  that  the  farm 

should  come  under  supervision? ^Yes. 

It  may  well  be  the  opinion  within  the 
Committee  that  ithe  farming  is  of  a low 
standard. 

766.  In  practice,  I suppose,  one  of  the 
officers  of  the  County  Agricultural 
Executive  Committee  reports  to  the 
Committee  that  he  takes  the  view  a 
farmer  should  be  put  under  supervision? 

That  is  one  of  the  commonest  ways 

for  a case  to  be  brought  to  the  Commit- 
tee’s attention.  County  Committees  also 
have  District  Committees,  whose  job  it  is 
to  be  rather  closer  to  the  farming  in  thedr 
district  than  the  main  Committee  can  be. 
They  have  a special  responsibility  for 
helping  the  advisory  work.  They  can 
and  do  draw  the  attention  of  the  main 
Committee  to  cases  of  farming  which, 
prima  facie,  might  require  supervision- 

767.  Does  the  farmer  have  any  oppor- 
tunity of  putting  his  view  to  the  District 

Committee? ^I  think  so.  Very  often 

the  District  Committee  visits  the  farms. 
— Mr.  Manktelow : The  District  Com- 

mittee, or  members  of  it,  would  have 
visited  the  farm  and  taUced  with  the 
farmer.  The  farmer  would  know  that 
his  standard  of  farming  was  in  question, 

768.  So  when  the  matter  comes  before 

the  main  Committee  they  know  that  one 
of  their  own  District  Committees  or  one 
of  their  officers  is  in  favour  of  a super- 
vision order  being  made? Sir  Alan 

Hitchman : Yes. 

769.  Has  a case  occurred  where  the 
officers  of  the  Committee  were  against 

making  a supervision  order? 1 could 

not  possibly  answer  that.  I would  not 
have  thought  it  extremely  unlikely. 

770.  Mr.  Burman:  Are  these  officers 
of  the  Committee  appointed  by  the 

Ministry  or  the  Committee? ^They  are 

appointed  by  the  Ministry. 

771.  Dame  Florence  Hancock:  Before, 
say,  a Distriot  Committee  visits  a farm, 
would  there  have  been  an  intimation  to 
the  farmer  officially  that  the  County 
Agricultural  Committee  or  District  Com- 
mittee were  not  satisfied  with  his  way  of 
farming?  Would  there  be  any  discus- 
sions to  try  to  get  him  to  pull  himself 

together,  as  it  were? ^In  the  normal 

case,  the  District  Committee  would  not 
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approach  the  farmer  with  the  intention  at 
the  beginning  of  proceeding  to  these 
extreme  measures.  The  first  intention 
would  be  to  help  him  with  his  fanning. 
In  most  cases,  at  that  stage,  I should  not 
have  thought  that  the  question  of  a 
supervision  order  was  even  in  mind  at 
all.  Until  very  recently — it  has  perhaps 
fallen  away  a little  now — the  Com- 
mittees had  a procedure  by  which  their 
District  Committees  were  asked  to  do 
a regular  survey  of  all  the  farms  in  their 
district  in  order  to  know  what  the  stan- 
dard of  farming  was.  A great  many 
farms  were  actually  visited  and  farming 
discussed  and  there  was  a system  of 
classification. 

772.  Sir  Geoffrey  King:  Would  you 

agree.  Sir  Alan,  that  the  whole  of  this 
procedure  was  devised  as  a protection 
against  purely  bureaucratic  administra- 
tion? The  alternative  might  have  been 
that  one  of  your  officers  went  to  a farm 
and  issued  some  document  that  auto- 
matically took  that  man  before  the  Com- 
mittee?  Indeed  I think  I said  earlier 

that  the  whole  procedure  was  devised  to 
avoid  purely  bureaucratic  methods. 

773.  Would  you  agree  that  rightly  or 
wiongly  the  idea  was  that  you  wanted 
the  judgment  of  the  man’s  peers — ^like 
a jury?  In  this  case  the  judgment  of 
people  who  know  about  farming  on 
whether  the  farming  was  good  or  bad? 

^That  is  right.  The  basic  idea  was 

that,  in  return  for  the  support  given  to 
agriculture  under  another  section  of  the 
Act,  a certain  element  of  self-discipline 
should  be  applied.  It  was  desired  as  far 
as  possible  to  get  away  from  bureau- 
cratic procedure  to  one  which  contained 
the  element  of  self-government  and  the 
judgment  of  peers.  That  expression  is 
often  used  by  leaders  of  fanning  opinion. 

774.  Lord  Linlithgow:  Many  of  us 
have  heard  criticisms  of  the  Agricultural 
Executive  Committees — very  naturally, 
perhaps,  since  dispossession  is  not  a sub- 
ject that  is  anything  else  but  difficult 
to  handle.  But  one  of  the  most  informa- 
tive criticisms  I have  heard  is  this.  Before 
a man  is  dispossessed,  he  must  be  guilty 
of  two  filings.  First,  he  must  be  guilty 
of  bad  farming,  and  secondly,  he  must 
be  ^Ity  of  a lack  of  friends  in  the 
district.  Now  that  sounds  harsh.  It 
means  that  by  and  large  the  unpopular 
bad  farmer  is  going  to  have  a rougher 
time  among  his  peers  than  the  popular 


bad  farmer? Of  course  there  are  sug- 

gestions that  the  big  farmer  does  better 
tiian  the  small  farmer. 

775.  Do  you  think  that  the  more 
formal  the  proceedings  the  likely  in- 
fluences of  that  sort  will  be  allow^  to 
intervene.  For  example,  if  you  yourself 
were  a member  of  the  local  Agricultural 
Executive  Committee,  adjudicating  on  a 
case  of  this  kind,  and  one  of  your  friends 
came  up,  it  would  be  less  embarrassing 
for  you  in  a formal  atmosphere  than  in 
an  informal  atmosphere  to  pronounce  a 

fair  judgment? 1 am  bound  to  admit 

that  the  point  is  new  to  me,  but  I think 
there  is  a good  deal  in  it.  I think  I said 
earlier  on  it  may  well  be  that  experience 
indicates  that  the  balance  between  for- 
mality and  informality  has  swung  too  far 
and  that  more  formality  would  be  desir- 
able. I would  not  myself  wish  to  take  a 
strong  line  against  that. 

776.  Would  you  be  prepared  to  say 
that  the  point  I have  just  made  was  in 
fact  a weighty  point,  or  would  you  think 

it  not? It  has  weight.  I would  not 

without  more  thought  say  it  was  very 
weighty.  1 would  persondly  discount  a 
good  deal  of  it,  but  it  cannot  all  be 

discounted. Mr.  Manktelow:  We 

have  to  remember  that  when  the  farmer 
appears  before  the  Committee,  he  is 
allowed  to  bring  whoever  he  wishes  to 
represent  him  and  put  his  point  of  view. 
I think  that  is  a very  useful  safeguard 
for  a farmer,  particularly  the  small 
farmer  who  is  not  very  good  at  putting 
his  own  case,  but  I also  think  that  there 
is  a good  deal  to  be  said  in  favour  of 
rather  more  formality  than  the  Com- 
mittees show  at  the  moment. 

777.  Do  you  think  that  the  fact  re- 
ferred to  by  Major  Morrison,  that  many 
members  of  Agricultural  Executive  Com- 
mittees are  there  for  quite  a number  of 
years  would  be  due  to  difficulty  in 
recruiting  other  members?  And  would 
you  say  that  the  difficulty  of  recruiting, 
if  it  exists,  is  possbily  due  to  people’s 
dislike  of  being  put  into  the  position,  in 
informal  circumstances,  of  having  to  dis- 
possess somebody  who  might  be  a friend? 

1 think  there  is  nothing  in  that  point 

because,  every  three  years  when  the 
appointments  come  up  for  review,  we 
have  lists  of  nominations  from  the 
National  Farmers’  Union  for  the  farmers 
and  from  the  Country  Landowners 
Association  for  the  landowners.  There 
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are  always  more  people  on  those  lists 
than  we  need. 

778.  By  and  large  there  is  no  difficulty 

in  recruitment? No  general  difficulty, 

no. 

779.  As  there  is  a great  deal  of  dis- 
cretion in  these  decisions,  I should 
imagine  that  the  quality  of  the  members 
of  the  Committees  is  of  vital  importance. 
Are  you  happy  about  the  quality  of  the 
Committees?  Is  the  Department  in  suf- 
ficient touch  locally  to  know  the  answer 

to  that  question? Sir  Alan  Hitchman : 

J would  think  so,  yes.  We  have  quite 
elaborate  arrangements  in  the  Depart- 
ment for  our  regional  staff  to  know  what 
is  going  on  and  to  advise  on  membership. 
I would  say  myself  that,  considering  how 
distasteful  the  work  is  and  how  much 
time  it  takes,  we  do  pretty  well  for 
members. 

780.  Your  Memorandum  includes  a 
series  of  instructions  to  Agricultural 
Executive  Committees  about  the  resump- 
tion of  statutory  action  under  Part  II 
of  the  Agriculture  Act,  1947,  and  under 
the  Agricultural  Holdings  Act,  1948, 
following  a decision  of  the  Appeal  Court. 
Looking  through  these  instructions  I get 
the  impression  that  there  was  a good 
deal  of  dissatisfaction  with  the  accuracy 
and  checking  of  evidence  by  the  Agricul- 
tural Executive  Committees.  For 
example,  the  Minister  stresses  that,  when 
preparing  their  statements  of  case,  the 
Committees  should  take  particular  care 
to  give  an  accurate  description  of  the 

unit,  and  so  on. Mr.  Manktelow : In 

one  of  the  cases  heard  by  the  Appeal 
Court  a clerical  error  wias  discovered  in 
an  order  for  the  dispossession  of  a 
farmer  in  Cornwall. 

781.  Was  it  a clerical  error? ^It  was 

just  that.  It  was  a very  small  error,  but 
because  of  it  the  order  was  quashed. 
There  is  no  suggestion  that  mistakes  of 
that  kind  are  at  all  frequent,  but  it  did 
happen  in  that  case,  and  that  is  why  in 
his  instructions  the  Minister  laid  par- 
ticular emphasis  on  it. 

782.  The  instructions  also  concern  the 

position  of  the  Committee,  land  agents 
and  other  officials  at  hearings.  Is  that 
correct? ^Yes. 

783.  There  was  some  irregularity 
which  might  have  jeopardised  what  ffie 
courts  would  interpret  as  a fair  hearing? 

Sir  Alan  Hitchman:  I think  it  is 

one  of  the  instances  where  the  march  of 


events  shows  the  desirability  of  intro- 
ducing more  formality. 

784.  Appendix  A to  these  instructions 

concerns,  do^  it  not,  the  papers  which 
are  delivered  by  the  Committee  to  the 
Agricultural  Land  Tribunal?- Yes. 

785.  On  reading  it  through  I got  the 
impression,  which  was  probably  wrong, 
almost  of  a conspiracy  between  the 
Ministry  and  the  Committee.  For 
example,  you  say 

“ The  pounds  for  supervision  and 
dispossession  will  be  based  on  reports 
of  inspections  by  members.  These 
reports  are  privileged  documents  and 
should  not  be  produced  at  hearings 
before  Tribunals  ...” 

It  struck  me  that  the  information  in  the 
reports  had  already  been  used  in  the 
hearing  before  the  Agricultural  Executive 
Committee  or  in  the  first  instance  before 
the  Sub-Committee.  Why  is  it  thought 
nectary  to  regard  them  as  privileged 
when  it  comes  to  the  appeal  before  the 

Agricultural  Land  Tribunal? Sir 

Arthur  Astley  Weston:  That  is  an  in- 
stance of  the  general  question  of  privilege 
for  Crown  documents  where  they  belong 
to  a class  of  document  which,  in  the 
public  interest  is  withheld. 

786.  Chairman : You  could  say,  exag- 
gerating a little,  that  the  prosecution  is 

suppressing  its  evidence? Only  this 

particular  document  is  withheld. 

787.  It  is  a vital  document  in  the  case? 
But  the  information  in  it  is  put  for- 
ward as  grounds  for  the  proposed  dis- 
possession.— Sir  Alan  Hitchman : It  is 
not  to  be  assumed  that  because  this  par- 
ticular document  is  privileged,  the 
information  in  it  is  withheld.  Indeed, 
it  is  not. 

788.  You  are  saying  that  the  piece  of 
paper  may  not  be  shown,  but  everything 

written  on  it  may  be  disclosed? 

Indeed,  it  may  be,  but  I think  we  had 
better  look  into  this. 

789.  Lord  Linlithgow:  The  paragraph 
I am  quoting  from  continues  “ Nor 
should  the  word  report  be  used  in  state- 
ments of  case  ”.  What  is  the  object  of 

that? ^We  had  better  cover  this  matter 

in  a note  for  the  Committee.  I do  not 
think  any  of  us  can  deal  with  it  on  the 
spur  of  the  moment. 

790.  In  a case  where  a dispossession 
order  has  been  agreed  to  by  the 
Ministry  and  the  man  dispossessed,  can 
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you  give  the  Committee  a description  of 
the  routine  of  compensation  either  to  an 

owner-occupier  or  to  a tenant? Sir 

Arthur  Astley  Weston  : If  it  is  a tenancy 
which  has  been  terminated  it  should  take 
place  as  on  the  termination  of  the 
tenancy  in  the  ordinary  way. 

791.  And  if  owner-occupied? 1 am 

not  sure  of  that. 

792.  Can  we  have  a note  of  that? 

Yes. 

793.  Major  Morrison:  I was  a party 

in  the  House  of  Commons  to  the  passing 
of  the  Pests  Act,  1954.  It  is  being  ad- 
ministered in  a way  I had  not  visualised 
when  the  Act  became  law.  If  a rabbit  is 
found  on  owmer-occupied  property  the 
first  offence  is  punishable  by  a fine  of 
£25  and  subsequently  by  fines  of  £5  a 
day  and  the  cost  of  clearance.  I would 
like  to  know  what  right  of  appeal  there 
is  on  that  subject? The  fine  is  im- 

posed by  the  courts.  As  far  as  we  can 
recall  at  the  moment  it  is  done  by 
Magistrates’  Courts. 

794.  There  is  no  right  of  appeal 

against  the  order? 1 think  you  are 

right. 

795.  I raise  this  because  I feel  there  is 
great  difficulty  in  administering  it  in  fiiis 
way.  It  might  cause  great  iU  feeling. 
Representations  to  the  Agric^tural 
Executive  Committee  on  the  subject  of 
clearance  orders  are  held  in  private.  The 
Chairman  has  already  referred  to  the 
question  of  private  hearings.  I wondered 
if  you  were  satisfied  that  it  is  going  to 
work  all  right.  There  have  been  no 
prosecutions  as  yet,  so  I understand? 

Mr.  Manktelow:  There  have  been 

no  prosecutions  as  yet.  We  have  had  no 
representations  from  the  national 
organisations  that  the  procedure  is 
objectionable  to  them. 

796.  Not  from  headquarters? ^No. 

797.  I would  only  say  that  I was  a 
County  President  of  the  Country  Land- 
owners  Association,  and  I made  repre- 
sentations before  an  Agricultural 
Executive  Committee  which  were  over- 
ruled in  the  end,  but  the  meeting  had 
actually  settled  the  question  that  the 
County  would  be  a clearance  area.  Out 
of  some  26  people  there,  21  as  far  as  I 
could  make  out,  were  officials  rather 

than  representatives. Mr.  Manktelow: 

That  was  a meeting  to  hear  representa- 
tions against  the  proposal? 


798.  That  was  a final  meeting  of  the 
Pests  Sub-Committee  on  the  subject. 

^They  heard  the  objections  and 

decided  they  would  proceed,  as  I under- 
stood it. 

799.  They  had  objections  after  that 
under  the  Act,  They  said  they  were 
going  to  declare  the  County  a clearance 
area.  Then  there  were  some  late 
objections  sent  in  and  objections  were 
heard  before  the  Agricultural  Executive 

Committee  in  private. ^Yes,  that  is  the 

usual  procedure. 

800.  Miss  Oswald:  In  the  answer  to 
question  (hi)  in  your  Memorandum 
about  County  Agricultural  Executive 
Committees,  three  procedures  are  listed 
((d),  (e)  and  (/))  which  might  result  in  the 
compulsory  acquisition  of  land,  I am 
not  quite  clear  what  the  function  of  the 
Agricultural  Executive  Committee  is  in 
those  three  procedures?  Does  it  hear 
objections  to  such  a proposal,  or  does  it 

merely  serve  a notice? Having 

served  a notice,  the  persons  concerned 
are  able  to  make  representations  and  to 
be  heard  by  the  Committee  before  the 

decision  is  actually  reached. Sir  Alan 

Hitchman:  Of  course,  if  they  do  decide 
on  dispossession,  then  there  is  an  appeal 
to  the  Agricultural  Land  Tribunal. 

801.  This  is  a first  hearing,  so  to 

speak,  from  which  a recommendation  is 
made  to  the  Minister,  but  against  it  an 
appeal  may  be  made  to  the  Agricultural 
Land  Tribunal.  The  right  point  to  raise 
these  questions  is  probably  on  Agri- 
cultural Land  Tribunals  and  not  on  Agri- 
cultural Executive  Committees. It 

could  be  on  both.  There  is  obviously 
a question  on  the  procedure  leading  to  a 
recommendation  for  dispossession,  as 
well  as  on  the  procedure  for  Agrir 
cultural  Land  Tribunals. 

802.  I was  trying  to  see  whether  the 
Agricultural  Executive  Committee  was 
in  the  position  here  of  doing  work  often 
done  by  an  inspector  in  another  Depart- 
ment? It  seemed  to  me  that  that  was 

so.  Is  that  right? 1 think  it  probably 

is  analogous.  There  usually  is  a hearing 
before  a proposal  for  a dispossession 
order  is  turn^  into  a positive  recom- 
mendation. 

803.  I was  thinking  rather  of  these 
procedures  in  which,  in  a sense,  the  com- 
pulsory purchase  of  this  piece  of  land  is 
incidental  to  some  other  scheme  of  the 


Printed  image  digitised  by  the  University  of  Southampton  Library  Digitisation  Unit 


EVIDENCE  OF  THE  MINISTRY  OF  AGRICULTURE,  FISHERIES  AND  FOOD 


95 


Minister’s,  That  is  the  case  in  (e),  is 
is  not? ^Yes. 

804.  Chairman:  I think  we  should 

move  to  the  Agricultural  Land  Tribunals, 
if  the  Committee  is  ready.  There  have 
been  various  changes  in  the  last  two  or 
three  years  about  the  appointment  of 
members  and  about  giving  the  right  of 
appeal  on  points  of  law? Yes. 

805,  I want  to  ask  a general  question, 
which  reflects  back  upon  some  of  the 
questions  I was  asking  earlier.  Is  it  the 
case  that  these  changes  were  made 
really  because  the  degree  of  informality 
which  prevailed  had  made  difficult  the 
securing  of  a common  standard  of  pro- 
cedure or  a sufficiently  clear  way  of 
dealing  with  the  problems?  Is  it  the  case 
that  these  changes  were  made  because  it 
had  been  discovered,  under  those  two 
heads  I have  mentioned,  that  the  existing 
procedures  were  not  really  quite 
adequate?  If  you  give  an  appeal  on 
points  of  law,  it  makes  it  easier  for  a 
tribunal  to  reflect  what  it  is  doing  before 
it  comes  to  a view.  And  if  you  altered 
the  ways  in  which  members  are 
appointed,  that  may  have  the  same  effect. 
But  I wanted  simply  to  raise  the  general 
issue  of  whether  here  again  there  is  a 
problem  about  what  is  the  right  degree  of 
informality  for  a tribunal.  It  may  be 
that  here  too  the  movement  of  public 
opinion  has  made  what  was  suitable  say, 
eight  years  ago,  not  quite  so  adequate 
to-day?  I just  want  to  know  the  opinion 

of  the  Department? should  like  Sir 

Arthur  to  deal  with  the  question  of 
points  of  law,  but  on  the  question  of  the 
change  in  the  method  of  appointment 
that,  I think,  was  not  so  much  a question 
of  formality,  as  the  development  of  an 
opinion  that  it  was  better  for  the  inde- 
pendence of  these  tribunals  to  be  estab- 
lished without  question  as  far  as  possible. 
Therefore,  the  Minister  should  have 
nothing  to  do  with  their  appointment. — 
Sir  Arthur  Astley  Weston : My  re- 

collection is  that  when  the  Bill  for  the 
1947  Act  was  under  discussion,  the 
suggestion  was  made  that  there  should  be 
an  appeal  on  points  of  law,  but  it  was 
felt  that  the  kind  of  question  which 
would  come  before  the  Tribunals  would 
not  give  rise  to  points  of  law  and  that 
there  was  no  occasion,  therefore,  to  make 
such  provision.  As  time  went  on  and 
people  still  made  the  point  it  was  decided 
that  there  was  no  reason  why  provision 


for  this  type  of  appeal  should  not  be 
made  if  people  wanted  to  have  it.  So 
far  as  I know  there  never  has  been  a 
point  of  law  raised. 

806.  What  is  the  position  about  hear- 

ing the  views  of  other  Government  De- 
partments in  these  matters?  It  does 
arise,  I take  it,  occasionally  that  other 
Government  Departments  may  be  con- 
cerned?  Mr.  Manktelow:  We  have 

never  had  a case. 

807.  Lord  Linlithgow : Your  memo- 

randum states  that  the  Tribunals  are  not 
req^ed  by  law  to  give  reasons  for  their 
decisions  but  normally  do  so.  In  my 
opinion  the  more  cases  where  reasons 
are  given  the  better  and,  as  reasons  nor- 
mally are  given  I should  have  thought 
there  was  quite  a good  case  for  making 
it  an  obligation  to  do  so. ^The  Tri- 

bunals have  now  been  specifically  re- 
quested to  give  reasons. 

808.  By  a Ministry  directive? Yes. 

809.  Can  they  refuse  to  give  their 

reasons? Sir  Arthur  Astley  Weston: 

They  are  not  under  a legal  obligation, 
but  they  have  been  requested  by  the 
Minister  to  do  so. 

810.  Chairman:  This  question,  I take 
it,  concerns  both  what  might  be  a desir- 
able procedure  for  the  Tribunal  and  the 
independence  of  the  Tribunal  at  the 
same  time.  If  the  Minister  thought  that 
a particular  procedure  was  desirable  he 
would  suggest  it  to  the  Tribunals,  but 
because  they  are  independent  bodies  he 
would  not  be  able  to  force  it  upon 

them.  Is  that  so? ^Yes.  that  is  so. 

I think  also.  Sir,  that  as  your  Committee 
was  in  prospect  when  the  question  was 
reviewed  in  May,  1955  after  a year’s  trial, 
there  was  perhaps  the  element  of  not 
pre-judging  what  you  might  decide  by 
making  it  a legal  obligation.  It  could 
be  made  a legal  obligation  ; the  Minister 
has  power  to  make  regulations  to  that 
leffect,  but  he  contented  himself  with 
giving  a direction. 

811.  Lord  Linlithgow:  Could  you  tell 

me  when  the  direction  was  given? 

In  May,  1954. 

812.  Mr.  Bowen:  When  a case  to 
which  the  Ministry  is  a party  comes 
before  the  Tribunal  does  it  confine  its 
evidence  to  that  of  its  own  full-time 

officials? Sir  Alan  Hitchman:  That 

is  a matter  for  the  Tribunal.  If  they 
were  to  ask  to  see  the  Chairman  of  the 
Committee,  certainly  we  would  not  stop 
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it — for  one  thing  we  have  no  power  to. 
— Sir  Arthur  Astley  W^2ston  : Committee 
members  do  frequently  give  evidence 
before  the  Tribunals. 

813.  Major  Morrison:  Mr.  Chairman, 
in  the  Memorandum  giving  the  total 
number  of  cases  heard  by  Agricultural 
Land  Tribunals  over  a pericd  of  five 
years,  figures  are  given  for  the  number 
of  notice  to  quit  cases  under  Section  24 
of  the  Agricultural  Holdings  Act,  1948 
and  for  the  number  of  bad  husbandry 
cases  under  Section  27  of  the  same  Act. 
As  I understand  it,  in  the  south  west  of 
England  no  certificates  of  bad  husbandry 
are  being  applied  for.  Would  this  be  a 

policy  decision? Mr.  Manktelow:  If 

it  is  the  case,  it  is  just  chance,  there  can 
be  nothing  else  to  it.  If  you  would  like 
figures  we  will  send  them  in. 

814.  Mr.  Bowen:  I wonder  if  we 
could  have  the  figures  for  each  tribunal? 
-Certainly. 

815.  Chairman:  If  one  looks  at  the 

procedure  of  the  Agricultural  Land 
Tribunals  it  is  clear,  is  it  not,  that  with 
the  changes  during  the  last  couple  of 
years,  the  ordinary  opportunities  of  ag- 
grieved parties  to  bring  witnesses,  to 
cross-question,  to  be  legally  represented 
and,  so  to  speak,  to  be  heard  in  all 
these  different  ways,  are  now  customary 
practice? ^Yes,  Sir. 

816.  What  are  the  grounds  for  having 
these  procedures  for  cases  before  Agri- 
cultural Land  Tribunals  but  not  for 
cases  before  Agricultural  Executive 
Committees  when  both  bodies  are  deal- 
ing with  the  same  matters  in  dispute? 
In  each  case  there  is  a dispute  and  an 
interference  and  yet  the  ways  of  dealing 

with  them  are  very  different? Sir 

Alan  Hitchman:  I think  that  the  basic 
reason  is  that  the  Agricultural  Execu- 
tive Committees  are  operating  a 
primarily  administrative  procedure  on 
behalf  of  the  Minister  and  it  has  been 
thought  that  that  procedure  should  be 
operated  as  little  as  possible  in  a bureau- 
cratic way.  At  that  stage  informality 
and  the  notion  of  the  man’s  action  being 
considered  by  representatives  of  the  in- 
dustry have  been  thought  to  outweigh 
the  other  factors.  At  the  stage  of  an 
appeal  against  the  Minister’s  action 
those  other  factors  weigh  very  much 
more  strongly  and  it  becomes,  I think, 
much  more  a purely  judicial  process  and 
much  less  an  administrative  process. 


817.  It  would  really  be  saying  that  the 

element  of  adjudication  in  the  work  of 
the  Agricultural  Executive  Committees 
has  been  thought  to  be  relatively  sub- 
ordinate, whereas  in  the  case  of  the 
Agricultural  Land  Tribunals  it  has  been 
thought  a very  important  element,  and 
therefore  the  kind  of  procedure  appro- 
priate in  each  case  is  different? 1 

Ihink  that  is  right,  yes. 

818.  And  therefore  it  follows  I sup- 

pose that  if  one  thought  that  the  ele- 
ment of  adjudication  in  the  adminis- 
trative procedures  of  the  Ministry  and 
its  Agricultural  Executive  Committees 
was,  so  to  speak,  looming  larger  in  im- 
portance, that  would  be  a ground  for 
looking  again  to  see  how  far  the  pro- 
cedures should  be  tightened  up  from  the 
point  of  view  of  treating  the  person 
aggrieved  in  accordance  with  the  prin- 
ciples of  natural  justice? 1 would 

myself  have  said  to  make  it  clearer  that 
the  requirements  of  natural  justice  can 
be  and  are  observed. 

819.  I do  not  want  to  take  that  one 
further  but  at  present,  as  I understand 
the  Ministry  Memorandum,  it  does,  for 
example,  say  that  you  cannot  summon 
witnesses  and  you  must  not  cross- 
examine,  and  that  is  taking  away  some 
of  the  rights  of  cross-questioning  and  of 
establishing  a case  which  would  nor- 
mally obtain  at  the  hearing  of  a dispute. 

As  a judicial  process,  yes. — Sir 

Arthur  Astley  Weston:  Might  I com- 
ment that  when  it  is  a case  of  making 
representations  to  the  Committee  you 
have  not  really  got  two  parties  before 
the  Committee.  The  farmer  is  making 
his  trepnesentaltions  to  the  Committee. 
Before  the  Tribunal,  of  course,  you  have 
two  parties. 

820.  Yes.  In  strictly  legal  terms,  you 
have  got  something  which  looks  like  a 
dispute  in  the  one  case  and  not  in  the 
other.  But  looking  at  it  from  the  point 
of  view  of  the  citizen  concerned,  he 
feels  himself  to  be  in  dispute  before 
either  body.  The  fact  that  the  person  or 
body  with  whom  he  is  in  dispute  is  both 
the  other  side  to  the  dispute  and  the 
judge,  makes  it,  so  to  speak,  a little  more 
difficult  rather  than  less,  does  it  not? 
^Yes,  I can  see  that. 

821.  So  that  in  the  interests  of  the 

individual  citizen  affected,  one  might 
want  to  take  aU  the  more  precautions 
to  see  that  he  got  the  fairest  deal? 
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He  is  entitled  to  bring  with  him  his 
representative  to  speak  for  him  if  he  is 
not  very  articulate  and  in  those  circum- 
stances cross-examination,  for  instance, 
does  not  really  apply, 

822,  You  mean  that  because  the 
Agricultural  Executive  Committee  does 
not  feel  compelled  to  prove  its  case? 
Yes,  they  are  hearing  representations. 

823-  Lord  Balfour  of  Burleigh : If  my 
understanding  is  correct,  Agricultural 
Executive  Committees  were  meant  to  be 
helpful.  The  intention  was  that  the 
helpful  side  was  to  be  predominant  and 

the  disciplinary  side  second? Yes.  I 

think  that  is  a very  important  point. 

824.  Chairman'.  May  we  now  turn  in 
the  last  part  of  our  time  to  the  miscel- 
laneous questions.  I should  like,  if  a 
may,  to  ask  you  a question  or  two  which 
I have  asked  other  Departments  about 
the  compulsory  acquisition  of  land. 
When  local  authorities  want  to  acquire 
land  for  allotments  or  smallholdings  and 
so  forth  and  there  are  objections,  you. 
as  a Ministry,  send  someone  down  to 
hold  an  enquiry?  You,  in  fact,  send  a 
senior  technical  ofhcer,  somebody  with 
technical  qualifications,  who  reports  to 

the  Minister,  who  decides? Sir  Alan 

Hitchman : Yes,  that  is  right  in  cases  of 
acquisition  of  land. 

825.  My  first  question  is  what  are  the 
advantages  and  disadvantages  of  the 
Minister  employing  one  of  his  own  staff 
as  opposed  to  an  independent  person  to 
hold  this  enquiry?  My  other  question 
concerns  the  report  of  the  person  hold- 
ing the  enquiry.  In  the  case  of  the 
Ministry  of  Housing  and  Local  Govern- 
ment the  report  is  private.  What  are 
the  views  of  your  Department  on  the 
two  points?  There  are  these  quite 
different  practices,  the  Ministry  of 
Education — independent  inspectors  who 
publish  reports,  the  Ministry  of  Housing 
and  Local  Government — own  staff  em- 
ployed, private  reports.  Do  the  Minis- 
try of  Agriculture  feel  that  from  their 
point  of  view  there  are  questions  of 
principle  here,  or  are  they  questions  of 
expediency  and,  if  the  latter,  how  do 

they  work  out  in  your  view? 1 think 

that  it  is  primai^y  expediency  which 
leads  us  to  appoint  a technical  officer  to 
hear  enquiries.  These  acquisition  of 
land  questions  involve  many  technical 
questions  and  it  is  important  that  the  per- 
son who  holds  the  enquiry  should  reaUy 


understand  what  it  is  about.  I should  ex- 
pect that,  if  an  outside  person  were  ap- 
pointed, it  would  be  harder  to  be  sure  that 
a single  individual  had  the  qualities  of 
expert  knowledge  and,  as  it  were,  re- 
liability and  the  ability  to  give  the  im- 
pression of  forming  an  impartial 
appreciation  of  the  facts.  Whether  or 
not  reports  should  be  public  or  private 
is,  I suppose,  a question  primarily  of 
principle.  All  I should  wish  to  say  on 
that  question  is  that  I cannot  see  any- 
thing in  the  circumstances  of  our  work, 
so  far  as  I know,  which  would  lead  us 
to  take  a different  view  fro-m  whatever 
is  decided  as  being  generally  desirable. 

826.  I put  this  next  question  to  you 
simply  to  see  whether . in  the  mind  of 
the  Department  there  is  a difference. 
It  may  be  that  it  is  a historical  difference 
of  procedure,  but  I notice  that  when  you 
are  dealing  with  objections  to  proposed 
agricultural  marketing  schemes  you  do 
in  fact  appoint  an  outsider,  a barrister 
-or  someone  like  that.  I imagine  that  an 
agricultural  marketing  scheme  could  be 

quite  complicated? It  certainly  is, 

yes. 

827.  And  therefore  some  of  the  con- 
siderations, which  on  grounds  of  ex- 
pediency lead  to  a member  of  the  De- 
partment doing  it  in  other  cases,  apply 
here  but  do  not  lead  to  the  same  answer. 
You  go  outside  the  Department  and  find 
someone  with  legal  qualifications.  Is 
that  difference  of  treatment  purely  his- 
torical or  do  you  think  there  is  a ground 
for  saying  that  some  of  these  enquiries 
are  best  dealt  with  by  the  Department, 
others  by  members  of  the  public  with 

legal  qualifications? ^Yes,  I think 

there  is  a difference.  I do  think,  taking 
the  example  you  have  given,  an  enquiry 
into  an  agricultural  marketing  scheme,, 
is  a question  of  very  different  scope. 
Marketing  schemes  frequently  do  in- 
volve major,  interference  with  the  way 
in  which  whole  trades  are  conducted  and 
they  can  establish  very  widespread 
monopolies  which  could  well  be  held  to 
be  improper  interference  with  the  free 
run  of  the  market.  It  is  quite  usual  for 
the  interests  involved  who  are  objecting 
to  employ  leading  counsel  to  represent 
them.  For  these  reasons  I think  it  is 
very  desirable  to  have,  not  merely  a 
person  with  legal  training,  but  an  emi- 
nent person  with  legal  training  who  can 
take  the  enquiry  and  inform  himself  on 
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the  very  technical  issues  which  are  in- 
volved. In  the  case  of  acquisition  of 
land  it  does  seem  that  the  issues  are 
very  different. 

828.  Mr.  Bowzn : In  the  cases  of  com- 

pulsory acquisition  of  land  by  the  Minis- 
ter on  behalf  of  the  Forestry 
Commission,  is  it  correct  that  the  in- 
spector appointed  has  always  been 
someone  other  than  from  the  Commis- 
sion?  Sir  Arthur  Astley  Weston: 

There  have  only  been  four  cases. 

829.  In  those  four  cases,  one  inspector 
was  a lawyer,  another  a retired  civtl 
servant  and  two  were  Land  Commis- 
sioners. Has  that  been  deliberate  policy? 

Mr.  Mankielow : The  Forestry  cases 

are  not  covered  in  our  Memoranda,  Sir. 

830.  But  the  Minister  of  Agriculture  is 

responsible  for  it? Sir  Alan  Hitch- 

man:  Yes,  but  I am  afraid  that  you 
must  ask  officials  of  the  Forestry  Com- 
mission about  the  Minister’s  operations 
when  he  acts  as  forestry  Minister.  We 
do  not  represent  him  on  those  things. 

831.  Mr.  Bowen:  It  is  strange  that 
when  the  Forestry  Commission  acquires 
land  the  Minister  always  seeks  to  appoint 
someone  outside  the  staff  of  the  Com- 
mission, whereas  when  the  Minister  is 
acting  as  Minister  of  Agriculture  he 

does  not. Sir  Arthur  Astley  Weston: 

The  reason  for  having  a member  of  the 
bar  in  one  case  and  a Land  Commis- 
sioner in  another  might  be  that  in  the 
Land  Commissioner  case  it  was  such  a 
small  matter  that  really  all  that  was 
wanted  W’as  that  the  objectors  should  be 
able  to  come  and  ta^  it  over.  In  the 
other  case  it  might  be  that  there  was  a 
full  scale  battle,  with  counsel  briefed  on 
both  sides. 

832.  Lord  Linlithgow:  I believe  that 
when  the  Ministry  of  Housing  and  Local 
Government  wish  to  acquire  a bit  of 
land  for,  say  a sewage  plant  or  water- 
works, they  often  consult  with  the  Minis- 
try^ of  Agriculture  in  order  to  clear  the 
point  whether  the  Ministry  regard  that 
land  as  so  important  to  agriculture  that 

it  should  not  be  taken  over? Sir 

Alan  Hitchman : If  the  Ministry  them- 
selves wish  to  acquire  agricultural  land, 
I think  they  would  consult  us,  but  I am 
wondering  whether  you  are  really  think- 
ing of  enquiries  under  the  Planning  Acts. 
In  which  case  it  is  a question  whether 
the  Planning  Authority  gives  its  consent. 


833.  Is  there  any  means  by  which  the 
owner  of  the  land  can  obtain  the  state- 
ment by  the  Ministijy  of  Agriculture 
which  they  have  given  to  the  Ministry 
of  Housing  and  Local  Government? 

Mr.  Manktelow : It  is  now  the 

general  practice,  when  the  Ministry’s 
local  officers  are  asked  to  advise  about 
particular  planning  proposals,  to  bring 
the  owner  and  occupier  into  the  picture 
so  that  they  know  what  is  going  on. 
That  has  not  always  been  the  case. 
Previously,  more  often  than  not  the  first 
intimation  the  owner  and  occupier  had 
was  when  they  were  told  that  the  land 
was  going  to  be  taken. 

834.  The  Ministry  of  Agriculture  had 

made  a decision  of  some  sort  in  the  first 
place  without  consulting  the  farmer  him- 
self?  Not  decision  in  a case  like  that. 

We  had  given  some  advice. 

835.  And  now  you  believe  that  that  is 

changed? ^The  owners  and  the  occu- 

piers are  now,  more  often  than  not, 
taken  into  consultation  so  tha,t  they 
know  what  is  going  on. 

836.  Chairman:  Is  that  a matter  of 
general  suggestion  or  instruction,  or  is 
it  just  what  has  happened.  How  has  it 
come  to  be — because  it  is  a change  over 

a period,  is  it  not? It  is  a change 

made  by  the  Ministry  following  repre- 
sentations made  to  us  on  behalf  of 
owners  and  farmers  generally. 

837.  Lord  Balfour  of  Burleigh : Could 

we  be  quite  clear  as  to  how  that  hap- 
pens? We  were  told  that  the  owner  and 
the  occupier  are  more  often  than  not 
brought  into  the  picture.  Whose  busi- 
ness is  it  to  communicate  with  them  and 
tell  them  what  the  Minister  of  Agri- 
culture thinks? It-  rests  between  the 

local  authority,  the  planning  authority 
and  the  Ministry’s  local  officers.  It  is 
really  the  local  planning  authority. 

838.  Contrary  to  previous  practice,  is 

it  the  duty  of  some  authority,  Govern- 
ment or  local,  to  tell  the  interested  party 
what  the  Ministry  of  Agriculture  has 
advised? We  must  look  up  the  in- 

structions in  order  to  be  perfectly  cer- 
tain what  the  position  is.  I would  rather 
not  answer  that  definitely  o^and. 

839.  Chairman:  I do  not  ask  you  to 
commit  yourself  but  is  the  general  sense 
that  the  Ministry  has  told  its  local 
officials  at  least  to  be  willing  to  say  to 
the  owner  and  occupier  what  view  the 
Ministry  is  taking  in  giving  advice  on 
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the  agricultural  value  of  the  land? 

Yes,  to  be  more  forthcoming  than  they 
have  been  in  the  past. 

840.  Mr.  Bowen : Does  that  apply  not 

only  in  the  case  of  planning  but  also 
in  the  case  of  compulsory  acquisition? 
Assuming  for  example  that  a local 
authority  is  attempting  to  acquire  land 
compulsorily,  we  will  say  for  housing, 
and  they  have  asked  for  the  views  of 
the  Land  Commissioner  on  that ; are 
those  views  communicated  to  the  owner 
of  the  land? We  must  be  quite  cer- 

tain of  our  facts  on  this  and  cover  that 
point  in  the  note  we  are  going  to  give 
you. 

841.  May  I put  a specific  case  where, 

we  will  say,  there  is  a parcel  of  land  the 
local  authority  wish  to  acquire — they 
normally  seek  the  views  of  the  Ministry 
of  Agriculture  on  its  agricultural  value 
before  the  enquiry  is  held? Yes. 

842.  And  before  the  enquiry  is  held 

there  may  be  a dispute  as  to  alternative 
sites  and  their  relative  agricultural 
value? ^Yes. 

843.  The  views  of  the  Ministry  of 

Agriculture  would  be  sought  on  that, 
then  an  enquiry  held.  Am  I right  in 
tanking  that  the  views  of  the  Ministry 
of  Agriculture  either  on  that  site  or  the 
alternative  sites  are  not  made  known  to 
the  objector?  The  Ministry  of  Agri- 
culture sends  no  representative  to  the 
enquiry  and  the  objector  has  no  oppor- 
tunity of  either  challenging  the  Minis- 
try’s view,  which  he  does  not  know  or 
of  calling  evidence  himself  on  the  agri- 
cultural aspect? ^It  is  the  case  that 

the  Ministry  does  not  send  officers  to 
enquiries  on  compulsory  acquisition. 

844.  Mr.  Bowen:  Is  there  any  reason 
why  he  should  not? 

Sir  Geoffrey  King : We  were  told 
yesterday  that  one  of  the  reasons  why  was 
that  the  owners  of  these  alternative  sites 
were  not  there.  It  would  really  be  un- 
fair to  give  evidence  about  their  land  if 
they  were  not  there. 

Mr.  Bowen : They  may  be  there. 

Sir  Geoffrey  King:  Not  technically. — 
Sir  Alan  Hitchman : I must  say  we 
should  look  into  this.  I would  have  ex- 
pected most  of  the  points  Mr.  Bowen 
has  in  his  mind  to  arise  on  planning 
issues  and  not  on  compulsory  acquisition 
issues. 


845.  Mr.  Bowen : Even  on  a planning 
issue,  is  it  right  that  the  Ministry  of 
Agriculture  does  not  send  a witness  to 

the  enquiry? 1 think  it  would  depend 

on  a great  many  circumstance, 
including  whether  such  evidence  as  our 
people  had  given  was  a material  point. 

Chairman:  I think  we  had  probably 
better  leave  that  now  and  wait  for  your 
note  which  would,  I take  it,  cover  both 
planning  and  compulsory  purchase. 

846.  Lord  Justice  Parker:  May  I go 

back  to  compulsory  purchase  orders? 
Your  Ministry  are  concerned  with  two 
types,  as  I understand  it ; one  where  a 
local  authority  or  Land  Drainage  Board 
originates  the  proposal  and  you  are  the 
confirming  authority,  and  the  other 
under  section  83  and  the  following 
sections  of  the  Agriculture  Act  where 
you  originate  and  confirm? ^Yes. 

847.  There  is  a provision,  whoever  is 
the  initiating  authority,  for  a public 

enquiry? Sir  Arthur  Astley  Weston: 

Yes. 

848.  Am  I right  in  thinking  when  the 

local  authority  is  the  initiating  authority 
they  are  expected — ^we  know  there  is  no 
legal  obligation — to  prove  their  case 
before  the  inspector? would  agree. 

849.  I want  to  know  what  the  pro- 
cedure is  in  a public  enquiry  when  your 
Ministry  is  the  initiating  authority.  Is  it 

the  same,  or  does  it  differ? It  differs 

in  the  sense  that  in  those  circumstances 
the  public  enquiry  is  for  a different 
purpose.  The  Minister  is  not  required 
then  to  support  and  justify  his  proposed 
order,  he  is  there  for  the  purpose  of 
hearing  objections  to  it. 

850.  I want  to  follow  this  up  a bit. 
There  is  no  ruling  anywhere,  as  I see  it, 
under  the  Acts  that  the  initiating 
authority,  whoever  he  may  be,  must 
prove  his  case.  It  just  talks  about  a 
public  enquiry,  and  I think  the  next 
paragraph  talks  about  representatives  of 
the  local  authority  being  entitled  to  give 
evidence,  but  no  requirement.  I imagine 
the  difference,  you  would  say,  is  this — 
correct  me  if  I am  wrong — that  when 
you  are  dealing  with  a scheme  initiated 
by  a local  authority  the  purpose  of  the 
public  enquiry  is  two-fold,  one  that  you 
should  learn  as  it  were  the  details  of  the 
local  authority’s  proposal  and  two,  that 
you  should  hear  the  objections  ; whereas 
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when  you  are  the  initiating  authority 
you  already  know  your  case  and  you 

only  want  to  hear  the  objection? 

Yes. 

851.  And  accordingly  you  do  literally 
hear  the  objections — when  I say  you,  I 
mean  the  inspector — ^without  the  Ministry 
calling  any  witness ; that  is  right,  is  it? 
That  has  been  done,  yes. 

852.  Leave  out  what  the  law  is  on  it 
for  a moment  and  approach  it  from  the 
citizen’s  point  of  view ; do  you  think 
the  citizen  is  getting  a proper  deal,  if  I 
may  put  it  that  way,  in  the  latter  case? 
He  ought  to  have  enough  informa- 
tion about  the  Minister’s  proposals  to 
be  able  to  express  his  objections  to  it, 

853.  One  of  the  best  ways,  surely,  of 

proving  an  objection  is  by  being  able  to 
cross-examine  somebody? ^Yes. 

S54.  But  he  gets  no  opportunity  of 
doing  that? No. 

855.  One  other  matter  I should  like 

to  know  for  my  own  information : I 
think  that  in  compulsory  acquisition 
cases  the  Minister,  in  confirming,  gives 
reasons? 1 think  that  is  so. 

856.  That  is  a matter  of  practice  and 
not  a legal  requirement.  Can  you  tell 
me  when  that  practice  was  introduced? 

Sir  Alan  Hitchman : OfSiand  we 

would  say  it  has  been  a fairlv  long 
standing  practice. 


857.  I think  we  heard,  so  far  as  the 
Ministry  of  Housing  and  Local  Govern- 
ment was  concerned,  that  it  is  a practice 
which  has  only  arisen  since  the  last  war. 

Would  you  agree  with  that? ^No 

doubt  they  know  best  their  own  practice. 
I am  afraid  so  far  as  we  are  concerned 
we  could  not  give  you  an  answer  with- 
out enquiry  as  to  when  we  adopted  the 
practice.  All  of  us  here  at  the  moment 
have  the  impression  it  is  of  long  stand- 
ing, but  whether  it  existed  before  the 
last  war  we  should  have  to  enquire. 

858.  Major  Morrison  : In  your  Memo- 
randum on  Milk  and  Dairies  Tribunals 
as  Affecting  Milk  Producers  you  say 
“ The  tribunal  can  and  almost  in- 
variably do  pay  a visit  to  the  farmer 
concerned  to  inspect  the  situation  for 
themselves  That  is  on  the  question 
of  adequate  premises.  I should  just  like 
to  ask  if  in  fact  they  take  into  con- 
sideration the  general  cleanliness  of  the 
whole  set-up  rather  than  merely  the  cubic 
capacity  and  number  of  air  ventilators 
etc.  It  sounds  a small  point,  but  quite- 
a lot  of  constructional  work  and  expense' 
is  involved  in  it  and  I think  it  does  vary 
considerably  in  different  parts  of  the 

country? So  far  as  I know  they  take 

into  account  factors  of  the  kind  you 
mention  as  weU  as,  as  it  were,  purely 
narrow  constructional  details.  I would 
certainly  expect  that  they  would. 

Chairman : Thank  you  very  much.  Sir 
Alan,  and  your  two  advisers  for  coming 
here. 


(The  witnesses  withdrew.) 
(Adjourned  until  2.30  p.m.) 
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Sir  Gilmour  Jenkins,  K.QB.,  K.B.E.,  M.C.,  "Permanent  Secretary 

Mr.  G.  F.  Stedman,  C.B.,  M.C.,  Deputy  Secretary 

Mr.  R.  Lintern,  Under  Secretary 

Mr.  R.  L.  a.  Hankey,  Principal  Assistant  Solicitor 

Mr.  G.  I.  Morris,  C.B.,  Under  Secretary 

Mr.  M.  M.  V.  CusTANCE,  Assistant  Secretary 

Mr.  E.  W.  Godfrey,  O.B.E.,  Assistant  Secretary 

Miss  N.  Procter-Gregg,  C.B.E.,  Assistafit  Secretary 

on  behalf  of  the  Ministry  of  Transport  and  Civil  Aviation. 

Called  and  Examined 


{Note:  The  Memorandum  submitted 
Aviation  in  reply  to  a Questionnaire  frc 
Memoranda  Submitted  to  the  Committee 
by  Government  Departments.) 

859.  Chairman:  Sir  Gilmour,  the 

written  evidence  which  you  have  sub- 
mitted to  us  deals  with  a large  number 
of  different  activities  and  I think  we 
shall  want  to  take  them  in  groups  and 
perhaps  concentrate,  not  so  much  on  the 
detail  in  specific  cases,  as  on  the  reasons 
why  the  variety  of  procedures  adopted 
in  dealing  with  what  are  apparently  at 
first  sight  fairly  similar  activities  is  as 
great  as  it  is.  I thought  that  we  might 
talk  first  of  all  about  trunk  road  schemes 
and  the  acquisition  of  land  generally, 
then  go  on  to  transport  licensing  in  its 
various  forms . and  wind  up  with  the 
Transport  Tribunal.  Of  course  if  other 
members  of  the  Committee  have  other 
points  to  make  they  wiU  do  so. 

I think  my  memory  is  right,  that  in 
regard  to  trunk  road  schemes  the 
Minister  does  not  give  reasons  for  his 
decision ; on  the  other  hand  when  he  is 
acquiring  land  after  a scheme  is 
approved,  he  does.  At  first  sight,  if  one, 
why  not  the  other?  That  is  one  ex- 
ample of  the  sort  of  point  I have  in 
mind. 

Then,  some  Departments  always  em- 
ploy members  of  their  own  staff  to  con- 
duct hearings  or  enquiries,  some  never 
do.  I think  that  the  Ministry  of  Housing 
and  Local  Government  would  illustrate 
the  first  point,  and  the  Ministry  of 
Education  the  second.  You  seem  to  me 
to  incline  to  have  someone  outside  the 

Department  as  a rule? Sir  Gilmour 

Jenkins:  Yes,  always,  except  in  the  case 
of  the  acquisition  of  land  for  car  parks, 
which  is  a very  small  thing  w’here  it  has 


by  the  Ministry  of  Transport  and  Civil 
)m  the  Committee  appears  in  Volume  IV, 
on  Administrative  Tribunals  and  Enquiries 


been  convenient  to  use  one  of  our  own 
engineers.  That  exception  is  not  a matter 
of  principle,  it  is  just  convenience. 

860.  On  the  other  hand  you,  like  the 

Ministry  of  Housing  but  unlike  the 
Ministry  of  Education,  do  not  publish 
the  inspector’s  reports? That  is  so. 

861.  When  you  look  at  either  these 
variations  in  the  procedures  of  your  own 
Department  or  the  comparisons  and  the 
contrasts  with  other  Departments,  would 
you  tell  me  generally  what  are  the 
reasons  which  have  led  the  Ministry  of 
Transport  to  act  as  they  do?  I appre- 
ciate that  the  reasons  might  be  either 
those  of  policy  and  logic  or  simply  those 
of  history,  but  I thihk  we  should  like 
to  know  which  type  of  reason  prevails? 

^It  is  rather  a difficult  question  for 

me  because  I have  not  been  connected 
with  that  particular  side  of  the  work 
since  my  early  years,  but  I think  it 
probably  is  that  the  practice  has  grown 
up  rather  like  Topsy — that  it  has  been 
a convenient  procedure  to  have  an  out- 
side inspector  to  take  these  enquiries. 

862.  Could  you  tell  us  in  what  way 
it  has  been  convenient?  Is  it  because 
of  absence  of  persons  on  your  own  staff 
or  that  having  an  independent  person 
has  something  to  be  said  for  it  in  any 

case? 1 think  the  number  of  cases 

has  never  been  great  enough  to  justify 
the  employment  of  people  on  our  own 
staff  even  had  we  thought  that  it  was 
a desirable  thing  to  do.  My  own  feel- 
ing about  that  would  be,  if  the  case  were 
to  arise  now  and  be  for  my  own  decision, 
that  I should  always  incline  towards  the 
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outside  inspector  rather  than  to  a 
member  of  the  Department  unless  there 
were  very  good  reasons  to  the  contrary. 
The  major  reason  that  I could  ima^e 
to  the  contrary  would  be  a suflBcient 
number  of  cases  to  justify  the  employ- 
ment, full-time,  of  a large  number  of 
people. 

863.  Which  is  a perfectly  sound  ad- 
ministrative reason,  not  a matter  of 

principle? ^Not  a matter  of  principle, 

except  to  this  extent,  that  I would  myself 
regard  it  as  being  more  desirable  as  a 
matter  of  principle  that  it  should  be  an 
outsider  than  someone  from  the 
Department. 

864.  Why  is  it  that,  on  a trunk  road 
scheme  the  Minister  gives  his  decision 
without  any  reason,  but  when  he  comes 
to  acquire  land  because  of  the  scheme, 

he  gives  reasons  for  acquiring  it? 

Again,  I do  not  think  that  any  question 
of  principle  arises  except  that  in  the 
second  case  people  are  definitely  affected 
by  what  the  Minister  does.  Their  land 
is  taken  by  compulsory  purchase  and 
we  do  always  regard  it  as  right  that 
the  reasons  why  it  is  being  done  should 
be  stated.  I do  not  think  that  there  is 
any  reason  in  principle  why  the  same 
practice  should  not  be  observed  in  a 
trunk  road  scheme,  but  there  are  very 
few  of  these  schemes  and  they  do  not 
affect  the  individual  so  intimately  as  a 
compulsory  purchase  order  does. 

865.  Is  it  not  only  at  one  remove? 

I suppose  that  if  there  was  a scheme  for 
making  a new  trunk  road  it  would 
probably  run  through  farms  and  so 
forth  on  its  proposed  route  and  that  by 
the  act  of  approving  the  scheme  the 
interests  and  rights  of  the  person  owning 
the  land  would  in  fact  be  affected. 
Probably  the  next  thing  that  would 
happen  to  them  would  be  the  com- 
pulsory purchase  order? It  is  at  one 

remove  but  I think  Mr.  Lintern  might 
be  able  to  throw  more  light  on  that. — 
Mr.  Lintern  \ Of  course  we  have  had 
very  few  enquiries,  but  we  have  had 
some  lately  and,  in  those,  whilst  the 
decision  letter  is  not  as  full,  for  the 
reason  Sir  Gilmour  has  indicated,  as  it 
would  be  in  the  case  of  a compulsory 
purchase  order,  there  is  in  a sense  a 
reasoned  decision.  In  other  words  the 
Minister  says  publicly  that  he  appreciates 
that  these  arguments  have  been  put  to 
him  and  for  these  reasons  he  has  come 


to  such  and  such  a conclusion.  In  fact 
the  practice  does  not  now  differ,  except 
perhaps  in  degree,  in  the  two  cases. 

866.  I suppose  it  could  be  argued  that 
even  if  the  directness  with  which  thfe 
individual  citizen  might  be  affected  is 
less  in  the  case  of  the  scheme  than  when 
the  land  is  actuaUy  acquired,  the  policy 
content  of  the  scheme  is  much  greater 
and  therefore  much  more  important? 
The  scheme  affects  at  one  remove  far 
more  people  and  it  could  be  argued  that 
all  the  considerations  which  lead  to  the 
giving  of  reasons  in  the  other  case  also 

apply  here? Sir  Gilmour  Jenkins:  I 

think  so. 

867.  We  of  course  have  no  business  to 
ask  you  to  do  things  and  we  are  not 
doing  so,  but  you  would  see  no 
objection  in  principle  to  making  the 
procedure  in  those  types  of  cases  alike 
and,  if  you  did  so,  to  making  them  alike 
in  the  sense  of  giving  reasons  rather 

than  not? Certainly. — Mr.  Lintern : 

The  answer  is  that  it  is  being  done  now. 

868.  We  ask  all  the  Departments  who 
are  concerned  with  these  matters 
whether  it  is  desirable  that  the  report  of 
the  person  holding  the  hearing  or  en- 
quiry should  be  private  and  not  pub- 
lished. I am  assuming  that  the  report 
contains  a review  of  the  facts  which 
come  out  of  the  enquiry  and  the  reasons 
why  the  person  holding  the  enquiry 
came  to  a certain  conclusion,  and  that 
those  conclusions,  or  recommendations 
based  on  them,  will  go  forward  to  the 
Department  and  the  Minister  as  the 
suggested  line  of  action.  Is  that  correct? 
Sir  Gilmour  Jenkins:  Exactly. 

869.  Is  it  a matter  of  history,  of  ad- 
ministrative convenience  or  of  principle 
that,  I think,  in  no  case  are  these  reports 

published? 1 think  it  is  simply  as  a 

matter  of  practice.  I do  not  myself 
think  that  there  has  ever  been  a principle 
that  they  ought  not  to  be.  My  own 
view — ^I  know  there  are  great  differences 
of  opinion  on  this  subject — is  broadly 
this,  that  if,  when  the  Minister 
gives  his  decision,  the  reasons  which 
he  gives  are  sufficiently  full  so 
that  they  indicate  clearly  to  the 
objectors  that  the  points  which  they  have 
made  have  been  properly  considered  and 
taken  into  account,  the  object  for  which 
it  is  suggested  the  inspector’s  report 
should  be  published  has  been  accom- 
plished. And  it  has  been  accomplished 
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better  because  the  Minister  has  given  his 
conclusions  at  the  end  of  the  whole  con- 
sideration of  the  case.  The  inspector’s 
report  is  one  stage,  and  I myself  find  it 
a little  difficult  to  understand  what  good 
is  done  by  producing  one  bit  of  the 
evidence  out  of  the  mass  of  material  on 
which  the  Minister  makes  up  his  mind, 
when  in  the  nature  of  the  case  the  rest 
cannot  be  produced  at  all  except  in  his 
decision  letter.  If  the  decision  letter 
covers  both  the  considerations  that  were 
not  brought  out  at  the  enquiry  and  the 
considerations  which  were  brought  out 
at  the  enquiry,  that  seems  to  me  be 
very  satisfactory,  even  from  the  point 
of  view  of  the  objector. 

870.  Would  it  be  your  view  that,  if 
the  Minister  did  have  additional  con- 
siderations before  him  when  he  came 
to  decide,  considerations,  that  is  to  say, 
simply  within  the  Department  but  not 
things  brought  out  at  the  hearing,  he 
would  in  fact  distinguish  between  what 
had  been  available  to  him  at  the  end  of 
the  hearing  and  what  additional  matters 
had  come  to  his  notice  and  had  been  in 
his  mind  when  he  arrived  at  the  de- 
cision?-— ^Yes,  I think  that  would 
necessarily  be  so,  not  necessarily  in  the 
form  that  these  were  the  things  brought 
out  in  the  enquiry  and  these  were  the 
things  he  had  also  to  take  into  account, 
but  that  running  through  his  whole  de- 
cision it  would  be  clear  which  were  the 
considerations  that  had  arisen  at  the 
enquiry  and  what  other  considerations 
had  led  him  to  accept  or  reject  them — 
some  of  the  considerations,  as  you  say, 
not  having  been  brought  out  at  the 
enquiry. 

871.  I think  we  were  told  yesterday 
when  Dame  Evelyn  Sharp  was  giving 
evidence  on  behalf  of  the  Ministry  of 
Housing  and  Local  Government,  that 
inspectors — in  that  case  members  of  the 
staff  of  the  Department — ^who  hold 
hearings  and  enquiries  are  kept  fully  in 
touch  with  the  policy  of  the  Depart- 
ment. It  was  also  explained  to  us  that 
the  policy  of  the  Department  on  the 
same  subject  matter  may  vary — Govern- 
ments come  and  go,  Ministers  change 
and  what  may  be  a matter  of  urgency 
at  one  time  may  be  a matter  of  urgent 
delay  at  another.  It  was  therefore  im- 
portant that  these  differences  in  policy 
or  differences  of  emphasis  in  policy 
should  be  observed  in  the  Department 


and  communicated  to  the  people  hold- 
ing the  enquiries.  Is  that  the  case  with 

your  Department? ^I  think  perhaps 

that  is  not  so,  at  any  rate  to  the  same 
extent,  because  the  object  of  our  en- 
quiries is  slightly  different.  We  are 
concerned  wiffi  specific  things  like,  for 
example,  the  building  of  a road.  I think 
there  are  not  the  same  policy  considera- 
tions arising  on  the  question  whether  a 
road  is  or  is  not  desirable,  as  will  arise 
in  the  much  more  complicated  set  of 
considerations  which  the  Ministry  of 
Housing  and  Local  Government  has  to 
take  into  account.  Either  we  are  plan- 
ning to  build  a road  or  we  are  not ; to 
that  extent  I think  it  is  unnecessary  for 
us  to  keep  the  inspector  in  touch  with 
the  general  poKcy  of  the  Department. — 
Mr.  Stedman : I should  like  to  add  this, 
that  if  it  is  a question  of  a trunk  road 
or  a new  road  the  Minister  has  really 
declared  his  policy  in  going  ahead  with 
the  scheme  and,  in  the  same  way  for  the 
local  authority  compulsory  purchase 
order,  he  has  already  declared  his 
interest  and  agreement  with  the  general 
purpose  by  notifying  that  fie  will  make 
a grant  on  the  scheme  if  it  is  carried 
out.  On  the  question  of  the  desirability 
or  und^irability  of  doing  something, 
the  Minister’s  policy  is  already  declared 
and  known  publicly. 

872.  The  question  which  is  left  in  my 
mind  is  what  are  the  types  of  question 
which  might  call  for  further  considera- 
tion in  the  Department  after  the  inspec- 
tor’s report  has  reached  it?  A great  deal 
is  already  established.  So  far  as  there 
is  a policy  issue  the  Minister  declares 
it  by  saying:  “I  should  like  to  have  a 
trunk  road  from  X to  Y.”  Why  should 
there  be  additional  things  which  the 
Department  has  to  consider  beyond 
what  we  talked  about  and  what  comes 

out  at  the  enquiry? Sir  Gilmour 

Jenkins:  I think  there  are  very  few 
things,  again  apparently  because  of  the 
lack  of  complication  in  this  particular 
issue.  You  may  have  questions  by  ob- 
jectors about  the  line  of  a road.  Or,  if 
I may  use  a recent  case  as  an  example, 
an  objection  to  a road-widening  pro- 
posal on  the  grounds  that  it  would  be 
much  better  to  widen  not  the  objector’s 
side  of  the  road,  which  consisted  of 
front  gardens  of  houses  in  private  occu- 
pation, but  the  other  side,  which  was  in 
public  occupation.  The  inspector  heard 
the  case,  and  the  end  of  it  was  that 
from  a practical  road  building  point  of 
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view  it  was  quite  impossible  to  make  a 
proper  job  if  you  took  the  public  land. 

873.  That  was  a civil  engineering 

problem? Yes.  In  that  case  that 

point  was  put  back  to  the  objectors.  It 
was  explained  to  them  so  that  they  had 
the  opportunity  of  answering  if  they 
wished  before  the  Minister  gave  his  final 
decision.  That  is  the  practice  we  try  to 
follow  in  all  these  cases,  so  that  the 
objector^  if  he  is  being  turned  down,  or 
if  one  of  his  own  alternative  proposals 
is  being  turned  dowm,  is  told  before  the 
decision. 

874.  It  would  be  fair,  as  comment  on 

what  you  have  just  said,  to  say  that  in 
fact  the  decision  is  an  expert  and  techni- 
cal decision?  One  is  technically  possible 
and  the  other  technically  impossible? 
This  ex^rt  opinion  on  the  facts  is  really 
treated  itself  like  additional  fact  in  the 
sense  that  it  is  passed  on  to  the  in- 
terested parties. So  that  they  may 

comment  on  it  if  they  wish. 

875.  I think  that  is  very  reasonable, 

and  that  is  what  you  do? ^Yes,  I am 

not  saying  that  it  is  applied  everywhere 
by  other  people  but  it  is  so  far  as  we 
are  concerned. — Mr.  Lintern:  I do  not 
know  if  there  is  a misunderstanding  here. 
In  the  case  Sir  GHmour  referred  to — 
whether  you  should  widen  one  side  of 
the  road  or  the  other — if  we  got 
pgmeering  advice  of  the  kind  quoted 
it  would  not  go  to  local  enquiry  again. 
It  would  appear  in  the  Alinister’s  letter 
as  a reason  for  his  reaching  a certain 
decision. 

876.  What  are  the  considerations  which 

lead  you  to  decide  on  the  individuals 
who  may  hold  enquiries  and  hearings 
for  you?  What  do  you  look  for,  because 
they  vary,  do  they  not,  in  their  quali- 
fications?  Sir  Gilinoiir  Jenkins:  For 

this  type  of  case  we  look  for  people  who 
have  some  experience  of  highway  mat- 
ters— they  may  be  engineers  or  not — 
or  counsel  (in  which  case  we  consult  the 
Lord  Chancellor).  In  general  we  look 
for  people  who  have  experience  which 
they  could  bring  to  bear  to  make  an 
intelligent  enquiry. 

877.  And  do  you  find  it  works  well 

on  the  whole? It  works  very  well  on 

the  whole. 

878.  Lord  Justice  Parker:  I suppose 
that  in  your  comparatively  simple  cases, 
as  compared  with  those  of  the  Ministry 
of  Housing,  it  rarely  happens  that  the 


Minister  takes  a different  view  from  the 

inspector? It  is  very  rare  indeed. — 

Miss  Procter-Gregg : My  recollection 

from  the  records  is  that,  on  the  com- 
pulsory purchase  side,  we  know  of  no 
case  where  the  Minister  has  entirely 
overruled  the  inspector. 

879.  It  may  be  a matter  of  modifica- 
tion?  -It  may  be  a matter  of 

modification. 

880.  Taking  schemes,  are  there  cases 

where  the  Minister  has  taken  a different 
view  from  the  recommendation  of  the 
inspector? Mr.  Lintern  : In  part. 

881.  I suppose  that  may  be  as  a result 
of  some  information  which  he  has  re- 
ceived, inside  or  outside  the  Department, 

after  the  enquiry? Or  indeed  that  he 

has  arrived  at  somewhat  different  con- 
clusions on  the  weight  of  evidence  which 
has  been  put  to  him.  He  might  attach 
more  importance  than  the  inspector  did, 
for  example,  to  certain  parts  of  the 
evidence,  and  that  might  lead  him  to  a 
somewhat  different  conclusion. 

882.  In  cases  where  he  has  had,  as 
in  the  case  you  mentioned  earlier,  some 
technical  advice,  would  there  be  any 
reasons  why  that  should  not  be  put  to 

both  parties? 1 do  not  think,  there 

are  any  at  all. 

883.  Turning  to  a slightly  different 

matter,  I see  that  your  Ministry  are  con- 
cerned with  two  types  of  compulsory 
purchase  order,  one  initiated  by  a local 
authority,  as  in  highways,  and  the  other 
initiated  by  the  Minister,  as  in  trunk 
roads.  Where  it  is  initiated  by  a local 
authority  I understand  that,  though  there 
is  no  legal  compulsion,  it  is  a matter  of 
practice  to  require  the  local  authority 
to  appear  before  the  inspector  and,  as 
it  were,  to  prove  their  case? ^Yes. 

884.  When,  on  the  other  hand,  it  is 
initiated  by  the  Minister,  is  it  right  to 
say  that  the  Ministry  call  no  evidence 

before  the  inspector? Sir  Gilmour 

Jenkins:  That  is  so,  except  as  regards 
the  technical  considerations.  The 
Divisional  Road  Engineer  or  his  repre- 
sentative appears  and  will  answer  ques- 
tions and  say  why  the  particular  line  has 
been  adopted  and  so  on,  but  the 
necessity  for  the  road  is  not  an  issue. 

885.  Am  I right  in  thinking  that  the 

Divisional  Road  Engineer  who  appears 
can  be  cross-examined? He  is  ques- 

tioned through  the  inspector.  He  cannot 
be  cross-examined  but  he  does  in  fact 
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give  the  reasons  why  a particular  line  is 
adopted,  for  example,  and  will  answer 
questions  about  possible  alternatives. 

886.  From  your  point  of  view  I can 
understand  the  difference  because  you 
can  say  that  you  do  not  want  to  be  in- 
formed of  the  scheme,  it  is  your  scheme, 
all  you  want  to  do  is  hear  objections  ; 
whereas  in  a local  authority  scheme  you 
want  to  hear  both  sides,  the  scheme  and 
the  objections.  But  is  there  any  reason 
why  in  the  scheme  initiated  by  yourself, 
the  Ministry  should  not,  as  it  were, 
prove  their  case  before  the  inspector  and 
subject  themselves  to  cross-examination? 

• ^That  would  really  be  tantamount  to 

the  Minister  proving  his  own  case  to 
himself  in  the  long  run.  The  decision 
is  his  decision,  the  scheme  is  published 
and  the  objectors  know  precisely  what 
the  scheme  is. 

887.  I tried  to  indicate  that  I did  see 
it  from  your  point  of  view,  but  there 
are  two  sides  to  this  question  and  one 
has  to  look  at  it  also  from  the  point 
of  view  of  the  person  who  is  objecting. 
There  is  nothing  to  get  his  teeth  into 
unless  there  is  somebody  there  to  state 
the  proposal  and  be  cross-examined? 
1 am  not  sure  what  would  be  re- 
quired by  the  objector,  beyond  the 
presence  of  the  technical  man  who  can 
say  why  particular  things  were  being 
done  on  this  particular  line  and  why, 
within  reason,  it  was  impossible  to  do 
other  things. 

888.  Assuming  that  is  the  only 
evidence,  why  should  he  not  be  cross- 

examined? In  effect  he  is.  The 

examination  is  through  the  inspector. 

889.  I should  have  thought  there  was 
all  the  difference  in  the  world  between 
an  examination  of  a witness  through  an 
inspector,  and  cross-examination.  Do 
you  see  any  reason  why  it  should  not  be 

done? As  a layman,  I do  not.  I do 

not  quite  appreciate  what  the  difference 
is.  If  the  inspector  is  carrying  out  his 
duties  properly  he  will  in  fact  pass  on 
to  the  witness  all  the  questions  which 
the  objector  wants  to  ask  him. 

890.  All  I wanted  to  know  is,  if  it 
was  thought  the  right  thing  to  do,  do 
you  see  any  reason  why  a civil  servant 
should  not  submit  himself  to  cross- 

examination? May  I ask  Mr. 

Hankey,  to  answer? Mr.  Hankey:  I 

might  say,  as  a general  principle,  in 
answer  to  that,  not  the  slightest,  I 


wonder,  however,  whether  one  might  not 
find  that  in  an  enquiry  on  a rather  sub- 
stantial matter  such  as  the  line  of  a 
trunk  road,  cross-examination  might 
develop  the  hearing  from  an  enquiry 
into  technical  matters  into  a full  scale 
legal  contest  on  a matter  of  semi-policy. 

I think  the  Department  has  approached 
these  enquiries  on  the  basis  that  thev 
are  held  in  order  to  give  the  objectors  a 
chance  of  explaining  what  their  objec- 
tions are  and  that  the  representative  of 
the  Minister  should  also  be  there  to  try 
to  give  as  much  help  on  technical  mat- 
ters as  possible.  But  in  the  end  the 
question  is  one  of  policy  and  they  are 
not  there  to  justify  the  Minister’s  policy 
if  it  is  opposed  on  such  broad  grounds 
as,  for  example,  the  use  of  agricultural 
land  or  the  need  for  the  road. — Mr. 
Lintern : May  I add.  Sir,  that  in  practice 
there  is  really  little  difference,  even 
though  the  Divisional  Road  Engineer  is 
questioned  through  the  inspector.  In 
fact  it  amounts,  I think,  to  a cross- 
examination,  but  not  to  a cross-examina- 
tion to  the  extent  of  considering  higher 
policy.  He  may  well  answer  questions 
about  alternative  routes  but  he  will  not 
necessarily  answer  questions  about  the 
reason  why  the  Minister  came  to  a con- 
clusion that  a road  was  necessary  there. 

891.  And  does  that  apply  to  schemes 
as  well  as  to  compulsory  acquisition? 
^Yes,  indeed. 

892.  Sir  Geoffrey  King : I am  not 
clear  what  the  objections  and  the  basis 
of  them  could  be  if  one  assumes  that 
the  policy  that  there  shall  be  a road, 
withm  very  narrow  limits,  is  fixed.  Is 
it  ever  the  case  that  a decision  of  that 
kind  is  abandoned  on  what  you  might 
call  hardship  or  other  personal  grounds? 
Sir  Gilmour  Jenkins:  It  is  conceiv- 
able that  it  might  be,  but  it  is  extremely 
rare. — Miss  Procter-Gregg:  There  was, 
for  example,  a case  in  which  we  published 
a draft  order  for  a by-pass  round  a 
village.  There  were  strong  objections 
and  the  upshot  was  that  the  Minister 
dropped  the  proposal  for  the  by-pass 
and  decided,  I think,  to  widen  the  road 
through  the  village. 

893.  Why  I asked  the  question,  Sir 
Gilmour,  was  that  it  really  looked  as 
though,  technical  considerations  apart, 
there  was  not  very  much  to  enquire 
about  if  you  decided  to  have  a road  ; 
but  from  what  I am  now  told  there  may 
be  some  cases  where  such  hardship  is 
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caused  that  you  really  have  to  think 

again. Sir  Gilmour  Jenkins : What 

happened  in  that  case  was  not  really 
the  abandonment  of  the  project  but  the 
adoption  of  an  alternative.  But  some- 
thing had  to  be  done  and  settled.  We 
could  scarcely  abandon  proposals  in  the 
case  of  roads,  particularly  these  days 
when  we  can  build  far  fewer  than  every- 
body thinks  we  ought  to  build. 

894.  Suppose  your  alternative  had 
been  the  other  way  round  and  you  de- 
cided to  go  round  the  village  instead  of 
through  it,  would  you,  so  to  speak,  start 

again? Yes,  certainly,  if  other  people 

were  going  to  be  damaged.  In  that 
particular  village  it  went  through  the 
village,  but  it  could  have  been  the  other 
way  round.  The  people  who  were  going 
to  be  damaged  by  the  proposal  would 
be  asked.  The  instructions  to  our 
engineers  are  to  give  all  the  assistance 
they  can  in  dealing  with  adjustments, 
rectifications,  possible  alternatives,  to  be 
as  forthcoming  as  they  can  in  giving 
reasons  why  the  particular  alternative  is 
possible  or  not  possible,  and  indeed  to 
consider  possible  alternatives. 

895.  So  that  in  the  normal  case  of 
enquiry  it  would  be  what  we  might  call 
minor  adjustments  you  are  looking  for 
or  at ; it  is  only  now  and  again  that  you 
might  get  a complete  reversal  because 
something  comes  out  in  the  enquiry? 

1 think  so.  You  might  abandon 

one  particular  project  for  a by-pass  and 
consider  another  in  its  place. 

S96.  Chairman:  On  these  various 

occasions  which  arise  for  acquiring  land, 
whatever  the  purpose,  the  inspector’s 
report  goes  to  the  Ministry  and  is  no 
doubt  considered  by  the  Minister’s 
officers.  How  far  can  one  generalise 
and  say  at  what  level  decision  is  reached? 
I imagine  in  a number  of  cases  it  would 
not  happen  that  the  Minister’s  attention 
would  be  engaged.  Generally  someone 

would  act  for  him? ^The  decision 

would  never  be  given  below  Assistant 
Secretary  level  and  in  the  majority  of 
cases  it  would  go  above  that.  The  more 
important  cases,  likely  to  give  rise  to 
considerable  public  criticism  one  way  or 
the  other,  would  go  higher  than  the 
simpler  cases.  I do  not  think  one  could 
generalise  more  than  that. 

897.  Suppose  that  a certain  member 
of  youT  Department  who  was  responsible 
for  one  of  the  projects  for  which  you 


from  time  to  time  compulsorily  purchase 
laud,  decided  that  it  was  necessary  for 
this  object  to  purchase  a single  piece  of 
land — in  a case  where  the  Ministry 
initiates  and  not  where  it  is  dealing  with 
something  initiated  by  a local  authority 
— could  it  happen  that  the  person  who 
had  the  original  idea  was  the  per- 
son to  decide  whether  or  not  the 
original  idea  should  go  ahead? 

1 think  it  depends  on  the  level  at 

which  this  arises.  The  decision  that  a 
road  is  required  in  a certain  direction 
is  not  the  decision  of  any  one  officer, 
as  you  will  realise.  When  you  come  to 
a trunk  road  the  general  decisions  as 
to  line,  width  and  all  the  other  major 
considerations  are  always  known  to  the 
Minister  and  decided  and  settled  by  the 
Minister  beforehand.  When  you  come 
down  to  detail,  the  question  whether  a 
particular  parcel  of  land  should  be 
acquired  may  be  settled  at  a much  lower 
level,  but  I think  I could  say  it  would 
never  be  settled  by  the  person  who  had 
the  sole  responsibility  of  deciding  that 
the  road  should  take  that  particular 
course. 

898.  But  that  would  be  because,  in 
practice,  it  could  not  happen  that  way, 
rather  than  because  there  are  no  specific 
arrangements  to  prevent  it  happening? 

1 think,  in  the  very  nature  of  the 

case — in  our  particular  case,  a trunk 
road  is  a very  large  thing — it  could  not 
ever  happen,  so  the  question  has  never 
arisen. 

899.  Thank  you.  I think  we  might 
turn  now  to  transport  licensing.  As  1 
understand  the  position,  appeals  from 
Licensing  Authorities  in  the  case  of 
goods  vehicles  lie  to  the  Transport 
Tribunal,  whereas  appeals  concerning 
public  service  vehicle  and  road  service 
licences  lie  to  the  Minister,  and  drivers 
and  conductors  licence  appeals  lie  to 
magistrates’  courts.  That  is  to  say,  we 
have  an  administrative  tribunal,  the 
Minister,  and  the  courts.  All  licence 

cases ; all  transport.  Why? May  I 

start  with  the  simplest  case,  the  licensing 
of  drivers  and  conductors.  I have  never 
been  able  to  discover  why  the  appeal 
is  to  the  local  magistrates,  but  I think, 
and  my  colleagues  whom  I have  con- 
sulted agree  with  me  on  this — it  was 
done  by  Parliament,  of  course,  and  not 
by  us — the  answer  is  that  the  considera- 
tions that  you  take  into  account  in  de- 
ciding whether  a man  is  a suitable  sort 
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of  chap  to  have  a driver’s  or  a con- 
ductor’s licence  are  very  much  Magis- 
trates Court  considerations.  The  reason 
why  you  will  say  that  a driver  is  not 
a suitable  man  is  that  he  has  driving 
offences  against  him  or  something  of 
that  sort,  or  a conductor  has  committed 
offences  that  may  suggest  that  he  is  not 
suitable.  They  are  very  simple  cases. 
You  do  not  have  elaborate  examinations 
of  people. 

900.  So  simple  that  a court  of  law 

could  deal  with  them? ^It  is  really  a 

question  of  whether  he  is  a decent  sort 
of  chap.  If  he  is  going  to  appeal  on 
the  grounds  that  he  is  a decent  sort  of 
chap  although  the  Licensing  Authority 
does  not  think  so,  a Magistrate  is  the 
right  person  to  deal  with  it.  I think  it 
is  just  common  sense — it  is  a simple  and 
expeditious  way  of  doing  a very  small 
job. 

On  road  passenger  service  appeals — 
again  I cannot  speak  from  experience — 
I think  the  answer  is  that  in  1930  it  was 
thought  that,  as  the  general  question  of 
the  amount  of  road  passenger  transport 
that  should  be  allowed  in  the  country 
was  a policy  matter,  the  Minister  was 
probably  the  best  court  of  appeal  from 
the  decision  of  the  Licensing  Authorities. 
Since  the  licensing  of  road  passenger 
services  directly  affected  a great  many 
people,  the  appeal  should  lie  to  some- 
body who  was  answerable  to  Parliament 
for  what  he  did,  and  there  was  a greater 
chance  that  responsible  decisions,  or 
rather  flexible  decisions  meeting  the 
public  demand,  would  be  taken  by  the 
Minister,  who  was  answerable  to  Parlia- 
ment, rather  than  by  a tribunal,  which 
would  be  bound  by  its  own  decisions. 
That  view  has  been  endorsed  by  the 
Thesiger  Committee(^)  who,  quite  re- 
cently, went  into  this  in  great  detail.  I 
think,  too,  that  in  1930  public  opinion 
was  against  tribunals. 

In  1933  the  climate  of  opinion  was 
more  in  favour  of  tribunals  than 
decisions  by  the  Minister  and  appeals 
in  goods  cases  went  to  an  appeal 
tribunal.  Responsibility  for  these 
appeals  has,  under  the  1947  Act,  been 
taken  over  by  the  Transport  Tribunal, 
which  acts  very  largely  in  a judicial 
capacity. 


(0  Report  of  the  Committee  on  the  Licen- 
sing of  Road  Passenger  Services,  195L 


901.  I follow  what  you  say  about  the 

questions  about  persons  which  arise  in 
the  case  of  drivers  and  conductors,  but 
in  dealing  with  the  other  two  cases — ^the 
appeals  against  Licensing  Authorities  in 
the  case  of  public  service  vehicle  licences 
and  in  the  case  of  goods  vehicles — I 
think  you  said  two  things.  The  first  was 
that  the  answer  was  historical  in  the 
sense  that,  so  far  as  you  could  see,  the 
one  solution  was  adopted  in  one  year 
because  of  the  state  of  public  opinion 
at  that  time,  and  the  other  solution  was 
adopted  at  another  time  because  the 
state  of  public  opinion  was  rather 
different? Yes. 

902.  Then  I think  you  went  on  to  say 

that  there  was  also  a ground  of  principle 
for  the  difference  which  I took  to  be 
that  in  the  case  of  the  passenger  service 
vehicles,  perhaps  partly  because  of  the 
large  number  of  persons  affected,  it  was 
a consideration  of  policy  that  answer- 
ability  to  Parliament  should  be  pre- 
served?  1 think  it  was  mainly  the 

climate  of  opinion,  but  it  may  have 
been  taken  into  account  that  the  effect 
on  the  public  in  the  goods  case  was  a 
little  more  remote  than  in  the  passenger 
case. 

903.  History  deals  with  what  was  or 
what  is.  Do  you  subscribe  to  the  view 
departmentally  that  whatever  is.  is  for 

the  best? subscribe  to  the  view  that 

I think  there  is  usually  less  trouble  in 
leaving  things  alone  than  in  digging  them 
up,  but  I would  not  go  further  than  that. 

904.  But  when  you  are,  as  now,  asked 
to  reflect  on  what  history  has  landed  you 
with,  do  you  feel  that  that  is  the  best 
state  of  affairs.  Would  you  want  to 
bring  it  into  a rather  more  homogeneous 
pattern,  or  would  you  think  it  a mistake 

to  do  so? So  far  as  I am  concerned, 

I do  not  think  that  I should  want  to 
interfere  with  it.  I must  say  that  selfishly 
I hoped  that  the  Thesiger  Committee 
might  come  to  another  decision  because 
these  appeals  are  a considerable  nuisance 
to  the  Department.  They  cause  a great 
deal  of  work.  But  I think,  with  respect, 
that  the  Thesiger  Committee  produced 
extremely  good  reasons  for  their 
decision.  I should  not,  on  the  other 
hand,  want  to  suggest  that  because  of 
the  good  reasons  which  they  gave,  we 
should  disturb  the  goods  case,  in  spite 
of  the  fact  that  difficulties  have  arisen 
on  that  side  from  the  rigidity  of  the 
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decisions  of  a tribunal.  One  of  those 
decisions  had  in  fact  to  be  corrected  in 
the  1953  Transport  Act  for  the  very 
reason  that  it  did  not  show  the  flexibility 
that  the  Minister,  had  he  been  the  appeal 
tribunal,  would  have  demonstrated. 

905.  That  is  a different  criticism  of 
tribunals,  I think,  from  some  we  have 
heard.  That  is  saying  that  the  tribunal 
did  not  exercise  enough  discretion,  that 
it  was  too  bound  by  its  own  case  law. 
There  are  other  tribunals  where  the  diffi- 
culty is  the  great  deal  of  discretion 

which  they  do  have. 1 do  not  know 

what  the  other  difficulties  are,  but  be- 
cause the  pattern  of  transport  over  the 
country  is  constantly  changing,  I think 
that  flexibility  is  very  desirable. 

906.  But  unobtainable  in  a tribunal? 

No,  I would  not  go  so  far  as  to  say 

that,  but  I think  less  easily  attainable 
with  a tribunal,  bound  by  its  previous 
decisions,  than  in  the  case  of  the 
Minister  who  is  not  so  bound.  The 
Thesiger  Committee  also  went  into  that, 
I think. 

907.  What  about  the  Licensing 
Authorities  themselves?  Have  you 
found  that  your  existing  pattern  of 
selection  works  well  and  that  you  are 

satisfied  with  the  procedure? ^Yes, 

very  satisfied.  I thii^  it  is  right  to  say 
that  the  industry  itself  is  very  satisfied 
with  the  quality  of  the  Licensing 
Authorities  themselves  and  with  the 
service  that  they  give  to  the  transport 
industry  throughout  the  country. 

908.  How  far  does  the  Ministry  itself 
instruct  or  give  suggestions  to  the 
Licensing  Authorities  either  on  the 
formal  procedures  that  they  should 
adopt  or  on  the  kind  of  things  that  they 

should  decide? Very  little.  All  the 

Licensing  Authorities  meet  together 
every  three  months  and  consider  their 
particular  problems  and  so  arrive  at  a 
general,  consistent  view  of  their  re- 
sponsibilities and  their  general  policies 
throughout  the  country.  On  the  second 
day  of  their  meeting  they  let  us  in  and 
either  I myself,  or  Mr.  St^man  in  my 
place,  takes  the  chair.  Questions  are 
fired  at  us,  never  on  the  matters  that 
they  themselves  are  deciding  in  a quasi- 
judicial  capacity,  but  on  a large  number 
of  questions  of  procedure,  what  informa- 
tion they  can  get  to  assist  them  in  one 
way  and  another,  and  also  on  their 


separate  responsibilities  as  Regional 
Transport  Commissioners. 

909.  So,  in  fact,  the  contacts  between 
the  Ministry  and  the  authorities  are 
close,  but  informal  rather  than  written? 

^That  is  so,  yes. — Mr.  Stedman : 

They  are  very  close  on  all  questions  of 
procedure  and  administration  where 
naturally  the  Minister  is  interested  to  see 
that  the  job  is  carried  through  on  as 
efficient  and  economic  a scale  as 
possible.  Matters  within  the  inde- 
pendent jurisdiction  of  the  Licensing 
Authorities,  for  example,  whether  they 
will  grant  an  application  or  not,  are  not, 
however,  discussed  at  all  between  the 
Ministry  and  the  Licensing  Authorities. 

910.  But  on  a question  of  pure  pro- 
cedure, the  Ministry  would  be  willing  to 

suggest  or  prescribe? Yes.  In  the 

very  early  days,  the  members  of  the 
Licensing  Authorities — particularly  the 
legal  members — drew  up  a memorandum 
of  procedure  for  the  guidance  of  those 
who  had  not  been  used  to  that  sort  of 
work.  This  memorandum,  which  was 
seen  by  the  Ministry,  and  on  which  we 
made  a few  suggestions  has  been  their 
general  guide  to  procedure  ever  since. 

911.  How  far  would  you  say  that  the 
methods  of  procedure  were  informal? 
- — Very  largely.  It  is  their  intention 
always  that  procedure  should  be  as  in- 
formal as  possible,  while  keeping  the 
thing  within  reasonable  bounds,  so  that 
a person  not  used  to  formal  proceedings 
can  feel  that  he  can  come  and  put  his 
case  to  them  openly  and  frankly  and 
without  any  fuss  and  bother. 

912.  Do  you  feel  that  there  is  any 
difference  between  a regular  and  consist- 
ent procedure  and  an  informal  pro- 
cedure? Are  those  two  compatible? 
Quite,  to  my  mind. 

913.  And  it  is  helpful  to  have  both? 
^Yes. 

914.  And  the  interest  of  the  Ministry 

would  be  to  secure  both  rather  than  to 
say  that  things  must  either  be  formal  or 
informal,  and,  if  informal,  the  more  so 
the  better? ^Yes. 

915.  Mr.  Bowen:  I gather  that  in 
1932,  instead  of  a one  man  inspector  to 
consider  appeals  to  the  Minister  against 
decisions  of  Licensing  Authorities,  there 
was  a committee ; has  that  practice  been 

followed  at  all  since  then? Mr. 

Stedman : That  was  a very  special  group 
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of  appeals  and  it  was  considered  then 
that  it  would  be  better  to  have  them  dealt 
with  by  a small  committee  of  that  sort. 
Since  then,  to  the  best  of  my  recollection 
the  enquiries  have  all  been  held  by 
individual  inspectors. 

916.  Mr.  Burman:  Are  the  Licensing 
Authorities  for  goods  vehicles,  for  public 
service  vehicles  and  for  public  service 
vehicle  charges,  usually  one  and  the 

same  group  of  people  in  each  area? 

No.  The  Licensing  Authority  for  public 
service  vehicles  and  for  road  passenger 
services  consists  of  a chairman  and  two 
members,  the  latter  being  appointed  by 
the  Minister  from  panels  nominated  by 
the  local  authorities.  For  goods  vehicles 
the  Licensing  Authority  is  the  chairman 
sitting  alone. 

917.  But  the  same  chairman  deals  with 

both? ^That  is  largely  a matter  of 

history.  In  the  old  days  the  licensing 
of  vehicles  to  ply  for  hire  was  done  by 
the  local  authorities.  In  1930,  when 
Parliament  set  up  a new  licensing  autho- 
rity, the  local  authority  continuity  was 
thought  desirable  and  it  was  done  by 
appointing  these  two  men  to  sit.  In  1933, 
when  the  licensing  of  goods  vehicles 
came  up,  the  licensing  of  passenger 
vehicles  had  settled  down  and  there  was 
some  spare  capacity  there  to  take  on  this 
new  burden.  It  was  not,  however,  con- 
sidered in  this  case  that  local  authority 
representatives  were  really  required 
because  there  is  not  the  same  local 
authority  interest  in  goods  as  there  is  in 
passenger  services. 

918.  But  when  they  deal  with  public 

service  vehicle  charges,  are  local  autho- 
rities represented  on  them? ^That  is 

dealt  with  by  the  same  three  people,  yes. 

919.  So  the  reason,  then,  why  London 
had  originally,  and  still  has,  only  one 
person  instead  of  three  is  for  the  same 
reason,  that  the  local  authorities  were 
not  interested?  It  was  previously  done 

by  the  Licensing  Authority? The 

Metropolitan  Police  were  the  Licensing 
Authority,  yes. 

920.  At  the  enquiries  held  on  the  ques- 

tion of  charges  obviously  the  people  who 
want  to  put  the  fares  up  appear.  Who 
comes  to  oppose  these  cases? Some- 

times it  may  be  another  operator — that 
would  be  more  often  if  they  wanted  to 
reduce  charges,  because  he  might  think 
that  they  were  going  to  cut  into  his 
traffic.  Very  often  the  local  authority 

31905 


itself  may  come  along  and  say  that  it  is 
going  to  be  hard  on  their  inhabitants. 
Sometimes  individuals  take  it  up ; at 
other  times  there  might  be  some  local 
passenger  association  or  something  of 
that  nature.  There  is  no  restriction. 

921.  They  can  have  a representative  if 

they  want  to? Yes.  There  is  no 

restriction.  The  general  practice  of  the 
Licensing  Authority  is  to  hear  anybody 
who  likes  to  come  along,  provided  that 
he  can  indicate  that  he  really  has  got  a 
definite  interest. 

922.  And  the  local  authority  repre- 
sentatives from  the  panel  do  sit  when 
the  Licensing  Authority  hold  the 
passenger  enquiry  as  well,  in  exactly  the 

same  way? Yes.  They  probably 

would  not  be  members  of  the  same  local 
authority,  or  very  rarely.  I think  if  a 
case  came  before  a Licensing  Authority 
affecting  a member’s  own  local  authority, 
he  would  stand  down  and  someone  else 
would  take  his  place. 

923.  Sir  Geoffrey  King\  Do  the  tri- 
bunals we  have  been  talking  about  ever 
take  the  initiative  or  do  they  always  wait 

for  someone  to  bring  a case  up? Sir 

Gilmour  Jenkins : They  always  wait  for 
someone  to  bring  a case  up. 

924.  They  are  not  administrative  in  the 
sense  that  if  they  know  that  things  are 
not  going  very  well  and  something  ought 
to  be  done  about  it,  they  do  something? 

No,  not  quite  in  that  sense.  They 

can  suggest  sometimes  that  certain  things 
that  are  not  being  done  ought  to  be 
done,  but  that  is  quite  informal.  They 
do  not  initiate  a hearing  and  call  people 

before  them  on  their  own  initiative. 

Mr.  Stedman:  If  I may  just  add  to  that 
— except  in  one  case.  It  is  quite  true 
that  formally  they  cannot  initiate  an 
application,  but  sometimes  if  representa- 
tions are  made  to  them  that  a service 
might  be  improved  they  will  pass  it  on 
to  the  operator  and  ask  him  to  think 
about  it.  There  is  also  one  instance 
where  they  can  initiate  action  themselves 
and  that  is  in  varying  the  conditions 
attached  to  the  licence.  Either  of  their 
own  volition  or  if  someone  has  sug- 
gested it  to  them,  they  can  indicate  that 
it  is  their  intention  to  alter  the  conditions 
of  the  licence,  for  instance  to  make  it  a 
ten  minute  service  instead  of  a quarter 
of  an  hour  service.  On  that  action  the 
operator,  of  course,  has  the  right  to  come 
and  be  heard  before  them  as  to  whether 
that  variation  should  be  made  or  not. 

A9 
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925.  Lord  Justice  Parker:  The  fares 
that  can  be  charged  on  public  service 
vehicles  are  determined,  in  the  first 
instance,  are  they  not,  by  the  Licensing 
Authority? — ^ — Sir  Gilmour  Jenkins: 
They  are  proposed  by  the  operators  and 
decided  by  the  Licensing  Authority. 

926.  And  that  matter  would  go  on 

appeal  to  the  Minister? ^Yes. 

927.  So  he  would  be,  as  it  were,  in 

charge  of  fares? Yes. 

928.  Goods  vehicle  appeals,  on  the 

other  hand,  go  ultimately  to  the  Trans- 
port Tribunal? ^Yes,  but  there  is 

nothing  comparable  because  no  charges 
come  up  for  consideration. 

929.  Is  not  the  Transport  Tribunal 

responsible  for  charges? ^Not  on 

goods  vehicles.  There  is  no  control  at 
all  over  the  charges  of  road  hauliers. 

930.  It  seemed  to  me,  listening  to  what 
you  had  to  say,  that  there  was  a lot  to 
be  said  for  the  Minister  being  in  charge 
of  the  actual  granting  of  a licence  to 
public  service  vehicles,  but  is  he  the 
proper  tribunal,  as  it  were,  to  determine 
fares?  I have  not  read  the  Thesiger 
Report  in  detail,  but  they  do  not  seem 

to  distinguish  the  two. 1 think  one 

has  to  go  -back  to  the  reason  why  the 
charges  come  to  the  Licensing  Authority 
at  all.  It  is,  I think,  that  the  issue  of  a 
licence  gives  the  operator  a monopoly  of 
the  service — ^there  may  be  more  than  one 
operator  over  the  same  route,  but  at  any 
rate  the  operators  themselves  have  a 
monopoly.  Therefore  the  ordinary  price 
mechanism  does  not  operate  and  some- 
body must  determine  what  the  charges 
shall  be  in  order  that  the  public  shall 
not  be  exploited.  Who  ought  to  decide 
that,  I think,  is  an  extremely  difficull 
question.  Exactly  the  same  question 
arises  in  the  case  of  the  Transport 
Tribunal  which  we  shall  be  considering 
in  a little  while.  But  the  first  deter- 
mination should  be  in  the  hands  of  the 
Licensing  Authorities  who  are  also 
charged  with  rthe  job  of  deciding  what 
are  adequate  services.  They  are  reason- 
able people  to  do  it — without  going  too 
much  into  the  logic  of  whether  it  ought 
to  be  a tribunal  or  (the  Minister.  When 
it  comes  to  the  appeals,  I think  the  sim- 
plest thing  is  to  follow  in  the  case  of 
passenger  fares  the  procedure  that 
happens  in  the  case  of  the  actual  routing, 
the  actual  operation  of  the  service.  Mr. 


Stedman  may  like  to  add  something  to 
that. — Mr.  Stedman : The  licensing  of 
the  public  service  vehicle  as  a vehicle  is 
quite  separate  from  the  licensing  of  the 
service  on  which  it  operates.  The 
licensing  of  the  vehicle  is  more  or  less  a 
formality,  provided  that  it  is  a fit  vehicle. 
Then  when  you  come  to  licensing  the 
service,  the  question  is  whether  the  ser- 
vice should  be  provided  and  under  what 
conditions  it  should  be  provided,  and  the 
Licensing  Authority  is  given  power  to 
attach  conditions  as  to  routing,  stopping 
places,  fares,  frequency  of  service  and 
any  other  thing  that  may  be  considered 
necessary  to  see  that  the  service  is  run 
properly.  It  would  be  extremely  difficult 
to  pick  any  one  particular  condition 
attached  to  a licence  to  send  to  a different 
appeal  tribunal  from  the  generality  of 
the  appeal  on  the  road  service  licence 
itself.  I think  that  is  why  it  must 
logically  all  go  ito  one  appellate  tribunal, 
whatever  that  appellate  tribunal  may  be. 

931.  Major  Morrison:  In  your  Memo- 
randum about  the  appointment  of 
inspectors  to  consider  appeals  to  the 
Minister  against  Licensing  Authority 
decisions,  you  say  “ Lawyers  are  usually 
included  in  the  panel  after  consultation 
with  the  Lord  Chancellor’s  or  the  Lord 
Advocate’s  Department,  as  the  case  may 
be,  and  non-lawyers  after  consultation 
with  'the  Treasury  Why  the  Treasury? 

Sir  Gilmour  Jenkins:  Because  they 

have  a comprehensive  list  of  likely  people 
to  be  used  for  this  and  various  other 
kinds  of  public  service. 

932.  The  only  sort  of  complaint  I get, 
as  a Member  of  Parliament,  concerns  the 
licensing  of  out-of-the-way  routes  in 
country  districts.  Is  there  any  sort  of 
general  instruction  given  to  the  Licensing 
Authority  in  regard  to  helping  to  cater 
for  these  areas,  or  is  it  left  entirely  to 

their  discretion? It  is  left  to  them. 

That  is  one  of  the  things,  of  course, 
which  the  Licensing  Authorities  discuss 
together  very  frequently  in  order  to  keep 
their  policies,  as  far  as  they  can,  in  line. 
Generally  speaking,  they  make  it  a con- 
dition for  licensing  the  more  remunera- 
tive routes  that  the  unremunerative  routes 
are  properly  catered  for.  In  other  words, 
they  take  a comprehensive  view  of  the 
application. — Mr.  Stedman : Perhaps  I 
may  quote  from  Section  72  (3)  {d)  of  the 
Road  Traffic  Act,  1930: — . . the 
needs  of  the  area  as  a whole  in  relation 
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to  traffic  (including  the  provision  of  ade- 
quate, suitable  and  efficient  services,  the 
elimination  of  unnecessary  services  and 
the  provision  of  unremunerative  ser- 
vices) . . They  naturally  follow  what 
happens  in  Parliament  and  elsewhere  and 
know  the  general  views  of  the  public  on 
the  desirability  of  providing  as  good 
services  as  possible. 

933.  Miss  Oswald:  Would  it  be  con- 
venient for  us  to  see  a copy  of  one  of 
the  notes  for  the  guidance  of  Licensing 
Authorities  referred  to  a little 

earlier? Sir  Gilmour  Jenkins:  I will 

try  to  get  a copy  for  you. 

934.  Chairman : I think  that  brings  us 
to  the  Transport  Tribunal.  I want  to 
begin  by  asking  you,  Sir  Gilmour, 
whether  you  or  your  colleagues  have  any 
opinion  to  offer  on  a subject  which  is 
perhaps  ours  rather  than  yours.  That  is 
whether  or  not  the  Transport  Tribunal 
comes  within  our  terms  of  reference. 
What  I had  in  mind  is  that  the  members 
of  it,  I think,  are  not  appointed  by  your 

Minister? ^They  are  appointed  by  the 

Crown  on  the  joint  recommendation  of 
the  Lord  Chancellor,  the  President  of 
the  Board  of  Trade  and  the  Minister  of 
Transport. 

935.  But  the  Tribunal  can  act,  can  it 
not,  on  behalf  of  your  Minister  in  the 
sense  that  the  Department  and  the  Minis- 
ter are  able,  if  they  wish,  to  refer  to  the 
Tribunal,  of  the  Department’s  own  voli- 
tion, suggestions  that  charges  should  be 
revised  or  looked  into?  In  other  words 
can  one  say  that  the  Transport  Tribunal 
does  at  times  operate  for  and  on  behalf 
of  the  Minister,  namely  your  Minister? 

^They  do  not  in  any  sense  do  that. 

There  is  one  special  case,  of  course, 
where  acting,  not  as  a Tribunal  but  as  a 
consultative  committee,  they  advise  the 
Minister  about  charges.  That  is  under 
Section  82  of  the  1947  Act  where  the 
Minister  can  authorise  certain  charges 
after  consulting  the  permanent  members 
of  the  Transport  Tribunal  acting  as  a 
consultative  committee.  But  that,  of 
course,  is  rather  outside  their  job  as  a 
Transport  Tribunal.  In  addition,  Section 
80  (1)  of  the  Transport  Act,  1947  says: 
“ The  Minister  may  at  any  time  require 
the  Transport  Tribunal  to  review  the 
operation  of  any  charges  scheme”,  but 
that  is  merely  referring  a thing  to  them 
as  the  British  Transport  Commission  can. 

936.  Why  should  railway  charges  be 
dealt  with  by  the  Tribunal  and  not  by 
the  Minister?  The  decisions  on  charges, 


so  far  as  the  railways  are  concerned, 
must,  I suppose,  raise  matters  of  the 
widest  policy  because  they  determine 
whether  or  not  the  railways  can  go  on 
or  not.  But  we  have  heard  that  certain 
other  matters  are,  in  fact,  decided  by  the 
Minister,  including,  I think,  road 
passenger  fares.  Why  should  not  the 

Minister  decide  in  this  case? That  is 

a very  wide  question  and  I think  the 
answer  is  mainly  historical.  The  Trans- 
port Tribunal  is  the  successor  of  the 
Railway  Rates  Tribunal,  which  in  itself 
was  the  successor  of  the  Railway  and 
Canal  Commission.  When  those  early 
Tribunals  were  set  up  the  railways  were 
not  nationalised,  they  were  independent, 
and  it  was  necessary — I think  Parliament 
regarded  it  as  necessary — to  control  their 
charges  because,  since  they  were 
monopolies,  the  ordinary  price 
mechanism  did  not  operate.  I imagine 
that  it  scarcely  entered  the  consideration 
of  Parliament  in  those  days  that  it  would 
be  a good  thing  to  give  the  question  of 
the  appropriate  charges  to  a Minister  to 
decide,  partly  because  it  was  clearly  a 
very  complicated  and  difficult  question  to 
determine,  and,  partly  because  a tribunal, 
with  a proper  staff  and  proper  continuity 
would  be  likely  to  come  to  fairer  conclu- 
sions. I am  only  guessing  what  was  in 
the  mind  of  Parliament  then,  but  I think 
that  is  a reasonably  good  guess.  On 
nationalisation,  no  substantial  change 
was  made  except  that  the  Tribunal  were 
required  by  the  Act  to  come  to  their 
decisions  in  such  a way  that  the  British 
Transport  Commission  could  not  be  pre- 
vented from  carrying  out  their  statutory 
obligation  to  make  ends  meet,  taking 
one  year  with  another.  There  are,  I 
think,  practical  reasons  why  it  would  be 
difficult  for  a Minister  to  do  it.  He  would 
have  to  set  up  an  organisation  of  the 
same  kind  as  the  Transport  Tribunal, 
there  would  be  inspectors  appointed  by 
him,  and  the  question  of  railway  charges 
would  be  brought  into  the  political  arena. 
Decisions  might  possibly  be  influenced 
by  the  political  or  economic  climate  of 
the  time,  whereas  what  was  really 
required  was  a purely  detached  decision 
as  to  what  was  reasonable  in  total  for 
the  railways  to  receive  in  the  way  of 
charges  and,  having  regard  to  the 
interests  of  various  users,  how  those 
charges  should  be  distributed,  I do  not 
myself  think  that  the  matter  of  principle 
comes  in  very  much.  I think  it  iis  the 
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good  old  British  practice  of  finding  a 
way  that  will  do  and  appointing  a 
tribunal  that  will  meet  the  practical  needs 
of  the  case. 

937.  One  of  the  difficult  things,  I think, 
in  the  field  which  this  Committee  is  look- 
ing into,  is  the  distinction  between  facts 
and  policy,  or  if  you  like  law  and  fact 
on  the  one  hand,  and  policy  on  the  other. 
It  is  easy  to  say  that  where  you  have 
policy  you  have  discretion,  and  where 
you  have  both  you  have  something 
which,  on  the  whole,  is  a matter  of 
administration  and  a matter  for 
Ministries.  It  is  also  easy  to  say  that 
where  you  have  fact  only  or  where  you 
have  law  and  fact,  you  have  something 
which  can  be  dealt  with  by  a tribunal 
or  a court  of  law,  as  the  case  may  be. 
One  of  the  difficulties,  of  course,  is  that 
in  the  work  of  a great  Department  it  is 
not  true  that  this,  that  and  the  next 
thing  are  matters  of  policy,  whereas  the 
next  one  hundred  things  are  not  matters 
of  policy  at  aU,  but  simply  matters  of 
fact.  Policy  is  much  more  pervasive 
than  that.  Some  decisions  are  very 
largely  policy,  some  very  little,  but  the 
strand  of  policy  goes  through  most  of 
what  a Department  does.  I suppose  that 
it  would  be  difficult  to  deny  that  the 
work  of  the  Transport  Tribunal,  however 
complicated  and  technical  the  particular 
considerations  may  be  with  which  it  is 
concerned  at  any  given  time,  is  equivalent 
to  a fairly  major  act  of  policy,  or,  if 
not  act  of  policy,  at  least  a series  of 
determinations  which  carry  a great  deal 
of  policy  with  them  and  in  them. 
Obviously  they  very  directly  affect  the 
future  of  one  of  the  major  organisations 
of  the  country.  I think  it  is  very  interest- 
ing that  in  this  instance  where  major 
policy  is  involved  the  argument  is,  apart 
from  history,  that  it  is  better  not  left 
with  the  Minister.  It  makes  one  wonder, 
in  many  other  cases  where  decisions  are 
left  with  Ministers  and  it  is  argued  that 
a degree  of  policy  is  involved  in  the 
administrative  procedures  concerned,  how 
far  the  argument  about  policy  takes  you. 
What  have  you  got  to  say  about  your 
case  looking  at  it  in  relation  to  Govern- 
ment administration  as  a whole? As 

you  yourself  indicated.  Sir,  it  is  a very 
difficult  question.  I think  the  short 
answer  is  that  in  this  country  we  have 
never  been  quite  so  strictly  bound  by 
logic  as  in  some  other  countries.  As  I 
said  earlier,  if  you  can  devise  a procedure 


which  will  work  and  which  will,  in  prac- 
tice, give  you  the  night  result,  there  is 
a lot  to  be  said  for  adopting  it  if  there 
are  objections  to  following  the  more 
logical  course.  It  is  quite  true  that  the 
decisions  of  the  Tribunal  in  the  past 
might  have  affected  the  solvency  of  great 
railway  companies  before  nationalisation. 
Equally,  since  nationalisation,  decisions 
of  the  Transport  Tribunal  could  have 
made  a considerable  difference  to  the 
solvency  or  insolvency  of  the  British 
Transport  Commission.  Decisions  affect- 
ing the  rates  of  particular  classes  of 
goods  and  traffic  might  also  have 
affected  the  prosperity  of  different 
industries.  Those  are  all  logically,  I 
think,  matters  which  would  be  more 
appropriate  for  Ministerial  decisions — 
partly  because  of  the  theory  of  answer- 
ability  for  the  consequences  of  one’s  act. 
But  in  practice  whether  or  not  the 
decision  on  a particular  matter  may  be 
safely  left  to  a tribunal  is  a matter  of 
expediency.  The  Transport  Tribunal, 
which  has  in  the  chair  a very  eminent 
lawyer  who  might  well  be  a High  Court 
judge  if  he  were  not  serving  on  the 
Tribunal,  and  has  as  members  somebody 
with  wide  knowledge  of  industry  and 
someone  with  wide  knowledge  of  trans- 
port and  in  particular  transport  charges, 
is  a body  to  which  a Minister  might  be 
quite  prepared  to  devolve  responsibilities 
which  might  otherwise  have  to  fall  on 
him.  But  I do  not  think,  if  I may  go  on 
from  that,  that  that  casts  any  doubt  on 
the  wisdom  of  keeping  other  policy 
matters  in  the  Hands  of  a Minister — 
even,  for  example,  in  my  own  sphere, 
the  direction,  of  a trunk  road  or  the 
necessity  for  a trunk  road,  where  it  is 
essential  that  the  person  who  takes  the 
decision  should  be  answerable  to  Parlia- 
ment for  the  consequences  of  his 
decision. 

938.  Would  it  be  fair  to  sum  up  by 
saying  that  where  decisions  have  to  be 
reached  after  a possible  division  of 
opinion  between  bodies,  that  even  when 
these  decisions  are  mixed  policy  and  fact, 
it  is  a matter  of  expediency  and  not  of 
principle  whether  they  should  be  left 
with  the  Minister  or  remitted  to  a 

tribunal? Yes,  I would  agree  with 

that. 

Chairman : As  we  have  no  other 
questions  to  put  to  you,  I think  it 
remains  for^me  to  thank  you  and  your 
team  for  the  evidence  you  have  given. 


(The  witnesses  withdrew.) 
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Mr.  J.  Littlewood  (Secretary) 

Mr.  J.  L.  Clark  (Assistant  Secretary) 


Examination  of  Witnesses 

Dame  Evelyn  Sharp,  D.B.E.,  Permanent  Secretary 

Mr,  B.  O’Brien,  Solicitor  and  Legal  Adviser 

Mr.  H.  F.  Summers,  Under  Secretary 

Mr.  S.  W.  C.  Phillips,  C.B.,  Under  secretary 

Mr.  j.  Crocker,  Assistant  Secretary 

Mr.  R.  G.  Adams,  Principal 

on  behalf  of  the  Ministry  of  Housing  and  Local  Government. 


Called 

(Note:  The  Memorandum  submitted 
Government  in  reply  to  a Questionnaire 
Memoranda  submitted  to  the  Committee 
by  Government  Departments.) 

939.  Chairman:  Dame  Evelyn,  last 
time(i)  we  ended  by  talking  about  com- 
pulsory purchase  orders.  Today,  I 
think,  we  have  to  consider  three  topics — 
first  new  towns,  then  the  administrative 
procedures  connected  with  planning  and 
development,  and  lastly  Clearance 
Orders. 

In  the  case  of  the  new  towns  I think 
that  we  should  go  through  the  actual 
procedure  employed  before  we  begin  to 
ask  you  why  it  is  in  that  form.  On  this 
our  business  is  with  the  administrative 


(')  Oral  Evidence,  Third  Day — Wednesday, 
22nd  February,  1956. 
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2 Examined 

by  the  Ministry  of  Housing  and  Local 
from  the  Committee  appears  in  Volume  II, 
on  Administrative  Tribunals  and  Enquiries 

procedures  involved  ; we  take  the  policy 
embodied  in  the  relevant  legislation  for 
granted. 

In  the  new  towns  procedure  the 
Minister  initiates,  whereas  in  the  case  of 
planning  permission  or  development 
plans  broadly  speaking  the  local 
authority  initiates  and  appeal  lies  to  the 
Minister.  I take  it  that  the  procedure 
starts  with  the  initial  decision  of  the 
Minister  to  have  a new  town.  Will  you 
go  on  from  there  and  tell  me  what  are 
the  actual  steps  taken?  He  begins,  does 
he  not,  by  advertising  his  decision  and 
having  notices  stuck  up  in  the  relevant 
places  that  are  affected?  Is  that  correct? 

A 2 
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Dame  Evelyn  Sharp : Yes,  assuming 

that  the  actual  site  has  been  selected  by 
the  Minister.  Mr.  O’Brien  is  more 
familiar  with  the  precise  provisions  of 
the  First  Schedule  to  the  New  Towns 
Act,  1946,  than  I am. — Mr.  O'Brien: 
The  Schedule  lays  down  the  procedure 
to  be  followed.  The  Minister  prepares 
a draft  order  and  publishes  it  in  the 
way  you.  Sir,  described.  Then  there  is 
a period  for  making  objections.  If 
objections  are  made  and  not  withdrawn, 
he  is  obliged  to  hold  a public  local  en- 
quiry. Having  held  the  enquiry  and  con- 
sidered the  report  of  the  inspector  who 
held  it.  the  Minister  is  in  a position  to 
proceed  to  make  an  order  in  the  terms 
of  the  draft  or  in  those  terms  with  modi- 
fications. After  the  order  has  been  made 
there  is  a further  publication  and  service 
of  notices  indicating  a place  where  a 
copy  of  the  order  can  be  seen. — Dame 
Evelyn  Sharp : Perhaps  I should  lake  up 
from  there.  I expect  what  you  would 
like  to  know  is  what  happens  at  the  en- 
quiry. The  enquiry  is  into  objections, 
not  into  the  proposal  to  create  a new 
town.  At  our  earliest  new  town  en- 
quiries no  statement  was  made  about, the 
Minister’s  reasons  for  wanting  a new 
town  at  all  or  for  choosing  a particular 
site  for  it ; the  inspector  simply  heard 
the  objections.  It  was  thought  after  one 
or  two  experiences  that  that  was  not 
satisfactory  and  thereafter  it  was 
arranged  that  an  officer  of  the  Depart- 
ment should,  at  the  start  of  the  enquiry, 
make  such  a statement.  The  idea  was 
that  the  statement  would  provide  a back- 
ground against  which  the  objectors 
could  make  their  objections. 

940.  Am  I right  in  thinking  ^hat  this 
feature,  namely  that  it  is  an  enquiry 
into  objections,  is  common  both  to  new 
town  and  to  development  plan  enquiries? 
Yes. 

941.  Both,  therefore,  are  different  from 
enquiries  in  connection  with  planning 

appeals? ^Yes,  and  different  from 

compulsory  purchase  order  enquiries, 
too. 

942.  And  the  new  town  enquiry  is  held 

by  an  inspector  of  the  Department,  one 
of  your  Inspectorate,  who  then  makes 
his  report  to  the  Department? Yes. 

943.  And  it  is  considered  within  the 

Department?  Can  we  assume  that  in  all 
new  town  cases  the  decision  is  taken  by 
the  Minister  himself? ^Yes. 


944.  Mr.  Johnston : Dame  Evelyn,  you 

said  that  at  the  opening  of  the  enquiry 
a statement  was  made  by  an  official  of 
the  Department,  explaining  first  why  the 
Minister  thought  a new  town  wa** 
necessary,  and  secondly  why  he  had 
chosen  the  particular  site.  Is  that  state- 
ment open  to  cross-examination? 

No.  Questions  are  put  through  the  in- 
spector, but  there  is  no  cross-examina- 
tion. 

945.  Then  what  is  the  purpose  of  the 

statement? ^To  assist  the  objectors  by 

telling  them  as  much  as  one  can  about 
the  reasons  for  the  proposal.  The  official 
answers  questions  as  best  he  or  she  can. 
I have  myself  made  the  statement  at 
one  of  these  enquiries. 

946.  Then  the  inspector  has  to  con- 

sider whether  or  not  he  thinks  there 
should  be  a new  town  and  whether  or 
not  a new  town  should  be  in  that  place, 
or  has  that  already  been  decided  by  the 
Minister? He  certainly  has  not  de- 

cided that  the  new  town  should  be  in 
that  place — that  is  very  much  the 
purpose  of  hearing  the  objections.  It  is 
assumed  by  the  inspector  that  a new 
town  is  thought  fay  the  Minister  to  be 
needed  somewhere,  and  I do  not  think 
that  that  is  as  a rule  challenged  by  any- 
one. The  argument  really  is  : “ Must  it 
be  here?  Are  there  not  particular 
objections  to  putting  it  on  this  site  which 
would  not  be  so  apparent  in  relation  to 
other  sites?  ” 

947.  Mr.  Bowen : I should  have 

thought,  Dame  Evelyn,  that  there  is  no 
reason  why  the  statement  should  not  be 

supplied  beforehand  in  writing. 1 

think  we  have  done  this. 

948.  So  all  that  is  fresh  at  the  enquiry 
would  be  any  questions  on  the  statement 
put  to  the  official  through  the  inspector? 
Yes. 

949.  Is  there  any  reason  why  the 

person  who  makes  that  statement,  or 
indeed  any  experts  on  the  subject  matter 
of  the  statement,  should  not  be  cross- 
examined? That  would  take  us  be- 

yond the  statutory  purpose  of  the  en- 
quiry which  is  an  enquiry  into  objections 
and  not  an  enquiry  into  the  proposal  to 
establish  a new  town.  I suppose  it  is 
conceivable  that  the  Act  should  be 
amended  so  as  to  have  a different 
purpose  for  the  enquiry,  but  under  the 
Act  as  it  stands  that  would,  I think,  go 
beyond  the  purpose  of  the  enquiry. 
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950.  What  I had  in  mind  was  ihat  the 
objector  might  find  it  convenient  to 
attempt  to  establish  his  objections  by 
elucidating  information  from  the 
Minister’s  experts.  Is  it  right  that  he 
should  be  deprived  of  that  opportunity? 

1 think  it  could  be  argued  that  that 

would  be  a more  satisfactory  way  for 
the  objector.  It  is  not  the  way  that  has 
been  adopted  and  I think  it  goes  rather 
beyond  the  purpose  of  the  statute.  I 
think  that  if  you  did  subject  the 
Minister’s  official  to  cross-examination 
you  would  have  to  exclude  from  cross- 
examination  the  ministerial  reasons  for 
deciding  to  have  a new  town  at  all.  That 
would  be  a decision  of  policy.  You 
could,  I suppose,  subject  the  official  to 
cross-examination  on  the  reasons  why 
the  particular  site  was  chosen. 

951.  For  example,  there  might  be  tech- 
nical objections? Yes,  there  might  be. 

How  wide  that  would  take  one  I am 
not  sure  because  in  the  type  of  case  in 
which  there  is  a choice  of  sites,  for  ex- 
ample one  of  the  new  towns  around 
London  which  is  for  the  purpose  of  de- 
centralisation only  and  for  which  there 
may  be  a wide  range  of  sites,  I should 
say  that  for  every  one  site  chosen  ten 
or  a dozen  alternatives  are  investigated 
and  dismissed  on  the  ground  that  water 
is  too  difficult,  drainage  too  difficult,  the 
agricultural  objection  is  too  strong,  the 
communications  too  poor,  and  so  on. 
I do  not  know  how  far  you  would  en- 
visage that  the  cross-examination  would 
go — whether  it  would  cover  all  the  alter- 
native sites  which  had  in  fact  been  ex- 
amined by  the  Department? 

952.  Is  there  any  reason  why  it  should 

not? 1 suppose  it  could  be  done.  It 

would  be  a major  operation  to  be  cross- 
examined  on  all  the  possible  sites  that 
had  been  investigated  by  the  Department. 
I would  not  say  it  would  be  impossible, 
but  it  would  go  beyond  what  the  statute 
envisages. 

953.  So  your  only  objection  to  it  is 

the  time  involved? ^The  time  involved 

and  I must  say,  speaking  as  an  official, 
the  extreme  difficulty  of  the  operation. 
One  would  need  a vast  array  of  technical 
advisers  for  cross-examination.  It  could 
be  done,  but  I think  it  would  require  an 
alteration  of  the  statute. 

954.  Lord  Balfour  of  Burleigh : It 
would  certainly  involve  an  immense 
amount  of  work  and  the  revelation  of  an 
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immense  amount  of  departmental  think- 
ing, would  it  not? ^It  would,  yes. 

955.  Mr.  Pritchard:  We  are  told  in 

your  Memorandum  that  there  have  been 
twelve  Designation  Orders.  Were  there 
objections  in  all  those  cases? ^Yes. 

956.  There  must  have  been  an  enquiry 

in  each  case? 1 think  every  one  in- 

volved an  enquiry. 

957.  What  were  the  results  of  those 

enquiries? In  every  case  the  Order 

was  subsequently  made,  but  in  every  case 
or  in  nearly  every  case — I would  not  be 
sure — the  area  originally  proposed  was 
adjusted,  and  in  one  or  two  cases  was 
substantially  adjusted,  as  a result  of  the 
objections. 

958.  The  objections  have  to  be  in 
writing  in  the  first  place,  do  they  not? 
Yes. 

959.  When  the  objectors  are  heard  at 
the  enquiry,  to  what  extent  are  they  tied 

to  the  written  objections? 1 would 

say  not  at  all. 

960.  Not  at  all? They  have  to  be 

relevant  to  the  purpose  of  the  enquiry, 
but  that  is  all. 

961.  If  an  objector  objects  to  part  A 

of  a new  town  in  his  written  objection, 
and  then,  having  heard  the  statement 
made  by  the  departmental  officer, 
thinks : “ Well,  I want  to  modify  my 
objection.  I will  now  object  to  half 
of  part  A and  half  of  part  B ” would 
he  be  allowed  to  do  that? ^The  in- 

spector would,  I am  sure,  allow  him  to. 

962.  Who  holds  these  enquiries? 

Senior  inspectors  from  our  Planning  In- 
spectorate. 

963.  What  would  be  the  objection  to 
having  an  independent  person  to  hold 

the  enquiry? 1 do  not  think  he 

would  give  us  as  helpful  and  informa- 
tive a report  as  an  inspector  familiar 
with  planning  practice  and  administra- 
tion. In  the  whole  conception  of  new 
towns  there  is  a good  deal  of  planning 
knowledge  and  practice  involved,  and 
in  the  planning  field  it  is  not  very  easy 
to  find  people  in  independent  practice. 
There  are  some,  but  it  is  not  like  the 
other  professions.  It  is  not  so  large  a 
profession  and  it  does  not  contain  so 
many  independent  practitioners. 

964.  It  is  not  as  if  we  are  dealing  with 
a lot  of  cases.  We  have  only  had 
twelve  cases  over  ten  years  or  so,  and 
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they  are  all  big  matters  affecting  the 
lives  of  many  people,  are  they  not? 
Yes. 

965.  And  what  would  you  say  about 
the  publication  of  the  report  in  this 
case,  knowing  that  the  enquiry  is  an 

enquiry  into  objections? Reports 

are  in  two  parts.  There  is  the  part 
which  summarises  what  was  said  and 
that,  I take  it,  is  not  what  you  are 
interested  in.  Sometimes  it  is  said  that 
the  objector  wants  to  be  quite  sure  that 
what  he  said  is  adequately  put  to  the 
Minister,  and  that  could  be  secured  by 
publication  of  that  part  of  the  inspec- 
tor’s report  which  records  what  took 
place.  Had  you  particularly  in  mind 
in  asking  this  question  the  publication 
of  the  recommendation  or  merely  the 
other  part  of  the  report? 

966.  I had  in  mind  both.  Quite 
frankly  I have  never  seen  a report,  so 

1 do  not  know  what  is  in  them? 1 

am  not  sure  whether  on  new  town  en- 
quiries we  always  get  a recommendation. 

I think  that  the  inspector  feels  that  is 
perhaps  rather  beyond  him.  He  gener- 
ally confines  himself  to  summarising 
the  arguments  and  stating  what  effect 
they  made  upon  his  mind.  For  ex- 
ample he  may  say  that  he  thinks  some 
objections  really  have  a great  deal  in 
them,  and  some  either  have  rather  less 
iri  them  or  are  only  the  kind  of  objec- 
tions which  you  are  bound  to  get 
wherever  you  attempt  to  site  a new 
town.  I think  it  is  arguable  that  it 
would  be  right  in  new  town  cases  to 
appoint  an  outside  inspector — as  the 
Government  did,  .you  will  remember, 
for  the  Gatwick  enquiry — and  to  pub- 
lish his  report.  I can  see  the  difficulty 
in  the  new  town  case — people  feel  that 
the  Minister  started  it  all,  the  Minister 
is  pushing  it  and  the  Minister  is  settling 
it.  I should  like  to  emphasise,  however, 
that  this  is  my  personal  view  which  I 
have  not  discussed  with  the  Minister. 

967.  I do  appreciate  that.  Would  it 

be  fair  to  say  that  there  would  be  less 
objection  to  it? 1 think  so. 

968.  Lord  Justice  Parker-.  Under  the 

present  system  before  the  Minister  pub- 
lishes his  draft  Order  the  Department 
will  have  made  a lot  of  investigations 
of  alternative  sites? ^Yes. 

969.  And  in  particular  of  the  one 
which  thev  consider  the  most  suitable? 
Yes. 


970.  And  that  would  extend  to  tech- 

nical matters,  such  as  water,  drainage  and 
matters  of  that  sort? ^Yes. 

971.  The  inspector  who  holds  the 

enquiry  will  have  the  file  and  know  the 
position  as  ascertained  by  the  Depart- 
ment?  Yes. 

972.  The  objector  on  the  O'ther  hand 
will  have  no  means  of  kno-wing  what 
advice  or  technical  information  the 

Minister  has  at  that  stage  obtained? 

No. 

973.  Chairman:  This  is,  I think,  a 
difficult  subject  to  have  clear  views  about. 

I know  that  it  has  been  discussed  in  the 
courts  and  that  the  view  has  been  taken 
that  the  Minister’s  decision  is  adminis- 
trative, but  that  there  are  reasonable 
standards  and  rules  which  should  be 
observed  in  the  consideration  of  the 
objections.  I am  not  taking,  so  to  speak, 
the  legal  standpoint  and  asking  how  far 
a court  of  law  can  or  cannot  look  at 
the  administrative  procedure.  I am  put- 
ting myself  in  the  petition  of  an  ordinary 
citizen  whose  rights  or  interests  are 
affected  when  the  Minister  decides  that 
he  would  like  to  have  a new  town  in 
the  area.  Now  there  cannot  be  any 
doubt,  can  there,  that  a number  of 
people  will  have  their  existing  rights  and 

interests  affected  by  such  a decision? 

Certainly. 

974.  Given  that  the  initiator  is  also 

the  judge  there  are  difficulties  in  dealing 
with  the  situation.  I know  that  on  a 
strictly  legal  view  there  is  technically  not 
a dispute.  A dispute  requires  two  parties 
and  a third  to  judge  it.  Here  one  of  the 
parties  to  the  dispute  is  also  judge,  so 
that  technically  it  is  not  really  a dispute. 
But  from  the  point  of  view  of  the  citizen 
the  issue  is  as  real  as  where  he  is  at 
odds  with  a local  authority  and  the 
Minister  is  the  third  party  who  comes 
in  on  appeal  to  decide.  The  interference 
with  rights  or  interests  is  there  just  the 
same,  is  it  not? Yes. 

975.  I wonder  how  far  the  procedure 
which  you  have  just  described  can 
reasonably  be  considered  satisfactory 
from  the  point  of  view  of  the  citizen 
whose  rights  or  interests  are  going  to  be 
damaged — or  anyhow  changed — by  the 
eventual  firm  decision  that  the  new  town 
shall  be  here.  First  of  all  there  is  a 
great  deal  of  work  necessarily  and  pro- 
perly done  in  the  Department.  There  is 
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the  broad  policy,  for  example  in  rela- 
tion to  London,  that  there  shall  be  new 
towns  to  de-centralise  the  population. 
Many  alternative  possibilities  have  to  be 
weighed — ^and  I imagine  weighed  in 
detail,  and  not  just  in  general — and  you 
have  told  us  that  there  may  well  be  a 
year’s  work  in  the  Department.  That 
was  wholly  hidden  from  the  citizen  when 
there  was  no  statement  at  the  enquiry. 
When  there  is  a statement  at  the  enquiry 
it  must  still  of  course  remain  largely 
hidden  because  the  statement  is  presum- 
ably directed  to  establishing  or  stating 
the  reasonableness  of  the  proposal  “ to 
have  it  here”? ^Yes. 

• 976.  When  the  objections  have  been 
heard  and  the  questions  put  through  the 
inspector  to  the  official  of  the  Depart- 
ment making  the  statement,  and  the 
enquiry  is  over,  once  again  the  adminis- 
trative process  goes  on  beyond  the  sight 
of  the  citizen  concerned.  It  emerges  for 
him  only  in  the  moment  of  the  enquiry. 
Otherwise  from  the  beginning  to  the  end 
he  is  not  aware  of  what  is  going  on. 

Do  you  think  that  he  is — I am  using 
deliberately  a non-legal  term — given  full 
fair  play  if  that  is  all  that  he  sees  of 
the  process?  I am  aware  that  I am 
raising  a large  question.  Even  though 
the  object  of  policy  is  a large  one,  and 
the  Minister  will  be  accountable  for  it 
in  Parliament,  it  is  important  within  the 
limits  of  the  efficient  administration  of 
that  policy  that  the  individuals  concerned 
should  receive  what  I am  calling  loosely 

full  fair  play? think  he  has  as  fuU 

fair  play  as  one  can  secure,  given  that 
one  is  going  to  have  such  major,  and  on 
the  whole  unpopular,  developments  as 
new  towns.  I think  it  would  be  true  to 
say  that  a decision  to  site  a new  town 
anywhere  would  produce  very  strong 
objections,  for  the  most  natural  reasons, 
from  people  whose  land  would  be  taken, 
from  people  who  live  there  and  who  may 
prefer  a vdlage  to  a town,  from  people 
who  are  afraid  of  the  kind  of  residents 
who  will  come  out  to  a new  town  from 
London,  and  so  on.  It  is  probably 
easiest  to  think  of  this  in  terms  of  the 
de-cenitralised  new  towns  around  London, 
which  I think  have  been  much  the  most 
controversial.  You  start  with  the  situa- 
tion in  which  the  Mmister  concludes  as  a 
decision  of  policy  that  there  are  a million 
people  now  living  in  Greater  London 
who  have  got  to  be  re-boused  outside 
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Greater  London,  and  that  a proportion 
of  those — a third  or  whatever  it  is — 
should  be  housed  in  new  towns.  He  has 
got  tio  find  sites  for  those  new  towns.  The 
technical  possibilities  of  finding  a site  to 
take  a population  of  fifty,  sixty  or 
seventy  thousand  are  limited ; and 
wherever  you  go  you  are  going  to  hurt 
and  upset  people.  I do  not  myself  see 
what  more  a Minister  can  do  than  hear 
the  objections  of  all  concerned  and  do 
his  best  to  meet  such  of  those  objections 
as  he  can  meet  without  wrecking  his 
policy  of  establishing  new  towns.  I 
would  say  that  the  present  procedure 
does  secure  that.  As  regards  the  feelings 
of  the  citizens,  we  did  try,  in  almost 
all  the  new  town  cases  we  have  had,  to 
give  the  fullest  explanation  in  our  state- 
ment, including  some  account  of  the 
other  sites  we  had  looked  at  and  our 
reasons  for  rejecting  them.  But  given  a 
situation  in  which  wherever  you  go  you 
will  hurt  people  and  they  will  object,  I 
do  not  see  that  one  can  do  more  than 
we  do. 

977.  From  the  point  of  view  of  the 
citizen  who  is  affected  and  aggrieved  I 
think  it  is  more  difficult  perhaps  than 
you  say  to  be  sure  that  everything  which 
could  be  done  for  him  is  in  fact  done. 

I do  not  mean  by  that  of  course  that 
the  decision  must  go  his  way,  but  is  it 
impossible,  for  example,  that  the  Minister 
should  be  required  through  his  officials 
to  establish  bis  case  publicly?  That  is 
different  from  stating  his  case,  and  from 
the  point  of  view  of  the  individual 
citizen  it  is  a more  satisfactory  proce- 
dure. Do  you  think  that  it  is  impossible 

or  improper  in  this  case? 1 do  not 

think  it  would  be  proper  for  the  Minister 
to  have  to  establish,  by  means  of  his 
officials  at  enquiries,  that  a new  town  is 
wanted.  That  is  something  which  the 
Minister  must  establish  and  answei  for 
in  Parliament.  So  it  really  comes  down 
to  the  question  of — “ Accepting  that  that 
is  the  ministerial  decision,  is  this  site 
suitable?  ” As  I said  in  reply  to  an 
earlier  question,  I think  it  would  be  a 
possible,  although  I think  a difficult 
arrangement,  for  the  Minister  through  his 
officials  to  establish  the  appropriateness 
of  the  site  for  a new  town.  You  can 
never  establish  by  argument  that  any 
particular  site  is  the  most  appropriate 
for  any  particular  operation.  You  can 
only  establish  that  it  is  appropriate.  You 
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can  say  what  other  sites  you  have  looked 
at  and  be  cross-examined  on  the  reasons 
why  you  rejected  them.  But  it  would 
be  an  impossible  situation  if  you  were 
to  expose  yourself  at  an  enquiry  to  sucn 
questions  as  “ Well,  did  you  look  there? 
Or  there?  Or  there?  ” The  cross- 
examination  would  become  an  endless 
process  of  questioning,  I would  say  in 
reply  to  your  question  that  I think  it 
would  be  possible  for  the  Minister  or  for 
the  Department  to  make  a fuller  case 
at  a new  town  enquiry  and  to  have  an 
array  of  technical  experts  to  give 
evidence  about  the  search  that  has  gone 
on  for  alternative  sites,  or  the  particular 
reason  for  establishing  the  new  town 
where  it  is  proposed.  I think  there  is 
a limit  to  how  far  that  can  go,  and  I 
do  not  know  whether  the  citizen  would 
at  the  end  of  it  all  be  more  convinced 
than  he  is  by  the  present  process.  I 
think  very  often  his  simple  and  very 
understandable  attitude  is : “I  do  not 
want  it  here.  Take  it  away 

978.  I do  not  think  that  our  concern 
is  with  whether  the  individual  citizen’s 
attitude  can  be  summed  up  in  (those 
words.  It  is  whether  the  objection  which 
he  had  is  given  that  full  consideration 
which  any  citizen  whose  rights  and  in- 
terests are  invaded  might  reasonably 

look  for? 1 should  like  to  state  that 

it  is  my  opinion  that  his  objection  is 
given  full  consideration. 

979.  Let  us  assume  for  the  moment 

that  the  two  provisos  which  you  made 
hold.  First,  that  the  decision  that  there 
must  be  a new  town  is  an  expression  of 
ministerial  policy  and  that,  as  such,  it 
cannot  be  argued  at  an  enquiry.  If 
there  is  going  to  be  an  argument  it  must 
be  in  Parliament? Yes. 

980.  Secondly  you  cannot  have  an  in- 
finite succession  of  alternative  sites  dis- 
cussed at  infinite  length.  It  would  still 
be  possible  to  subject  the  official  of  the 
Department  to  cross-examination  to  test 
the  strength  of  the  case  for  siting  the  new 
town  at  a particular  place.  If  this  dif- 
ferent procedure  were  being  followed,  do 
you  think  that  it  would  also  be  prac- 
ticable— J think  you  said  earlier  that  it 
might  be — ^for  the  person  holding  the  en- 
quiry to  be  independent  of  the  Depart- 
ment and  for  the  report  to  be  public? 
Those  two  factors  did  obtain,  did  they 
not,  in  the  case  of  the  Gatwick  enquiry? 
-Yes. 


981.  One  of  the  reasons  why  the  Gat- 

wick enquiry  took  that  form  was  the 
degree  of  public  interest,  anxiety  and 
controversy  aroused  by  the  particular 
proposal? Yes. 

982.  And  therefore  it  was  felt  wise  to 

hold  the  enquiry  in  that  form? Yes. 

983.  It  might  equally  be  argued  that 
in  the  case  of  a new  town  public  in- 
terest, anxiety  and  so  forth  would  be 
considerable  and  that  therefore  there 
was  a case  for  saying  that  somebody  of 
standing  and  competence  from  outside 
should  be  appointed  to  hold  the  enquiry 
and  that  his  report  should  be  published. 
That  would  have  the  advantage,  from 
the  point  of  view  of  the  citizen,  that  the 
results  of  the  operation  in  which  he  par- 
ticipates would  be  made  known  to  him. 
Do  you  see  any  objection  in  principle 
to  the  application  of  the  Gatwick 
method  to  the  new  towns  procedure? 

1 think  it  is  quite  possible.  I should 

not  like  to  express  any  oipinion  as  to 
whether  there  is  an  advantage  in  doing 
it,  but  I think  it  possible.  These  en- 
quiries are  few  and  far  between,  and  the 
purpose  is  essentially  to  obtain  a full 
report  for  the  Minister  on  the  state  of 
public  feeling  about  his  proposal  and 
on  the  particular  objections  made  by 
people  affected  by  it.  I would  not  say 
that  the  Gatwick  procedure  would  be 
appropriate  merely  because  a new  town 
proposal  is  a matter  of  great  contro- 
versy. Matters  of  great  controversy  come 
up  to  our  Department  on  which  I do  not 
think  the  outside  inspector  or  publica- 
tion of  a report  are  appropriate.  I 
think  the  reason  why  it  might  be  con- 
sidered appropriate  in  a new  town  case 
is  because  the  Minister  has  made  the 
initial  proposal  and  will  make  the  ulti- 
mate decision.  The  purpose  of  the  en- 
quiry is  essentially  to  inform  him  of 
the  state  of  feeling  and  the  strength  of 
the  objections  and  that,  it  seems  to  me, 
can  be  done  and  perhaps  better  done 
by  an  enquiry  the  report  on  which  would 
be  published. 

984.  If,  in  this  purely  hypothetical  case 
that  we  are  constructing,  the  position  of 
the  Minister  in  its  positive  aspects  was 
established  at  the  enquiry,  and  there  was 
cross-examinaton  as  well  as  the  hearing 
of  objections,  we  should  I suppose  be 
modifying  the  statute  by  practice  quite 
a bit? ^Yes,  I think  you  would. 
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985.  And  the  report  which  was  pub- 
lished would,  of  course,  be  more  than 
a report  on  objections.  It  would  in  fact 
be  a report,  would  it  not,  of  a “ to  and 
fro  ” between  the  establishment  of  the 
position  and  the  objection  which  could 
be  made  against  it?  In  fact  the  enquiry 
would  be  very  like  the  other  type  of 
enquiry — in  connection  with  compulsory 

purchase  or  with  planning  appeals. 

had  not  envisaged  that.  I had  envis- 
aged simply  that  the  deployment  of  the 
case  by  the  departmental  officials  and 
their  subjection  to  cross-examination 
would  be  for  the  purpose  of  assisting 
those  who  objected  to  establish  their 
objections.  But  I do  still  envisage  that 
the  Minister  would  get  a report  which 
would  give  him  a full  account  of  what 
took  place,  both  to  what  extent  his  own 
officials’  case  was  shaken  at  the  enquiry, 
and  to  what  extent  the  objections  were 
strongly  established.  I had  not  envis- 
aged, and  I would  not  envisage,  that  an 
inspector  in  such  a case  would  finish 
with  a recommendation : “ I think  you 
should  have  a new  town  here  ” or  “ You 
should  not  have  a new  town  here  I 
think  that  that!  is  essentially  for  the 
Minister.  I would  eX'i^ct  that  the  inspec- 
tor would  give  his  opinion  on  the  weight 
of  the  objections  and  particularly  on 
whether  the  objections  could  be  substan- 
tially met  by  adjustment  of  the  area 
without  abandonment  of  the  prop>osal. 

986.  I think  the  point  that  you  were 

making  and  which  I was  skating  over  was 
that  in  the  case  of  enquiries  which  take 
place  on  compulsory  purchase  orders  or 
on  planning  appeals,  the  inspector’s 
report  normally  includes  recommenda- 
tions?  And  also  in  those  cases  the 

inspector  is  very  often  dealing  with  the 
question : “ Need  this  be  done  at  all?  ” 
I am  assuming  that  in  a new  town  case 
that  does  not  arise. 

987.  On  the  assumption  that  the 
decision  that  there  shall  be  a new  town 
is  the  Minister’s,  but  that  there  has  been 
an  enquiry  of  this  hypothetical  order, 
with  someone  outside  taking  it  and  the 
report  published,  it  would  I suppose  be 
natural  for  the  Minister,  when  he  comes 
to  his  decision,  not  merely  to  give  his 
reasons  for  it  but  to  take  a position  in 
relation  to  the  weight  of  the  objections 

advanced? ^That  happens  now,  even 

though  the  report  is  not  published. 


988.  Suppose  that  one  took  the  possi- 
bilities of  change  even  further  and  con- 
templated the  possibility  that,  instead  of 
the  Minister  taking  the  final  decision 
that  the  new  town  should  be  here,  the 
decision  were  entrusted  to  a tribunal. 
Would  you  see  great  objection  to  that? 
1 would  think  it  was  impossible. 

989.  Would  you  care  to  say  why? 

Well,  the  Minister  decides  to  have  a new 
town  as  part  of  his  policy.  It  seems  to 
me  that,  short  of  remitting  the  decision 
to  Parliament,  which  is  a possibility,  the 
Minister  must  settle  where  he  is  going  to 
have  a new  town.  It  would  be  an 
impossible  position  for  a Minister  to  be 
told  by  somebody  else : “ In  our  opinion 
you  should  not  have  a new  town  here, 
but  you  can  have  a new  town  there.” 
For  a number  of  reasons  the  Minister 
may  not  think  that  second  place  prac- 
ticable. I do  not  think  that  you  can  put 
the  decisions  of  the  Executive  into  com- 
mission, as  that  would  seem  to  me  to  do. 

990.  I can  follow  that  argument, 
though  the  specific  cases  in  which  the 
decisions  of  the  Executive  are  and  are 
not  put  into  commission  are  not,  I 
think,  a completely  logical  sequence. 
For  example,  the  Transport  Tribunal  in 
deciding  the  charges  for  the  railways 
must  in  fact  be  deciding  whether  or  not 
the  railways  run  at  a profit.  Although 
this  must  be  a matter  of  very  high  policy 
indeed  the  decision  has  been  remitted 

to  a tribunal. But  the  Minister  of 

Transport  does  not  run  the  railways : 
they  are  run  by  the  Railway  Executive, 
an  independent  body.  On  the  other 
hand  the  Minister  of  Housing  and  Local 
Government  does  decide  to  have  a new 
town  and  to  put  it  through.  I do  not 
think  you  can  separate  some  part  of 
that  process  and  say:  “That  should  be 
a decision  of  somebody  else.”  As  I said, 
short  of  remitting  it  to  Parliament  I do 
not  think  anything  else  is  possible. 

991.  Going  back  to  the  beginning  of 
our  conversation,  if  the  case  for  a new 
town  were  positively  established  by  the 
representatives  of  the  Minister,  and  if 
the  objections  were  then  heard  and  if 
there  were  cross-examination  the  so- 
called  dictates  of  natural  justice  would 
be  more  nearly  observed  than  they  can 
be  at  present.  If  it  is  part  of  natural 
justice  that  people  in  dispute  should 
each  have  to  make  his  case,  that  they 
should  each  be  liable  to  be  cross- 
questioned  by  the  other  on  the  case  that 
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they  have  made  so  that  the  facts  may  be 
brought  out  in  everybody’s  presence,  this 
hypothetical  procedure  we  were  discuss- 
ing would  go  nearer  to  it,  would  it  not? 

1 find  that  very  difficult  to  answer. 

There  is  a dispute  between  the  citizen 
and  the  Government  here.  1 find  it  very 
difficult  to  understand  how  natural 
justice  applies  when  the  Government 
decides  to  increase  the  income  tax  or 
to  do  some  other  unpleasant  thing.  The 
new  town  case  is  essentially  a dispute 
which  affects  certain  citizens.  I agree 
that  it  only  affects  a minority  of  citizens 
and  not  the  whole  body  equally.  I find 
your  question  too  difficult  for  me. 

992.  Mr.  Symons:  I should  like  to 
follow  up  the  point.  You  hinted  at 
what  has  been  in  my  mind  for  sorne 
time,  that  it  might  be  a good  thing  in 
the  opinion  of  the  ordinary  citizen  if 
very  large  questions  like  a new  town  or 
the  compulsory  acqusition  of  a very 
large  area  of  land  went  through  Parlia- 
ment by  one  means  or  another,  rather 
than  through  an  administrative  process. 
1 do  not  think  I referred  to  the  com- 
pulsory acquisition  of  a very  large  area 
of  land.  I think  that  is  a separate  issue. 
What  I was  saying  in  relation  to  new 
towns  in  reply  to  the  Chairman  was  that 
I did  not  think  that  the  decision  whether 
a particular  site  is  suitable  for  a new 
town  or  not  could  be  remitted  to  an 
independent  tribunal,  though  naturally 
I except  from  that  Parliament — ^that  is 
a possible  method-  I should  not  like  to 
be  taken  as  having  said  that  I think 
that  it  is  the  right  method,  but  obviously 
it  is  a constitutionally  possible  method. 

I think  that  no  other  tribunal  is  con- 
stitutionally possible. 

993.  Lord  Justice  Parker:  Dame 

Evelyn,  may  I go  back  to  the  statute  for 
the  moment?  Paragraph  3 of  the  First 
Schedule  is  in  this  form : “ If  any 

objection  is  duly  made  to  the  proposed 
order  and  is  not  withdrawn,  the  Minister 
shall,  before  making  the  order,  cause  a 
public  local  inquiry  to  be  held” — then 
the  words  “ with  respect  thereto  That, 
I suppose,  is  the  reason  why  this  is 
treated  merely  as  the  hearing  of  the 
objection  and  not  as  a public  enquiry 
in  the  full  sense  of  the  word  as  in  corn- 

pulsory  acquisition  cases? 1 think  it 

is  on  those  words  that  it  rests. 

994.  Can  you  tell  me  whether  that 
form  of  words  appears  for  the  first  time 
in  this  Act  or  does  it  originate  with  an 


older  Act — I think  a Trunk  Road  Act 

in  1936  or  thereabouts? (Mr. 

O’Brien):  I cannot  help  you  on  that, 
Sir. 

995.  As  a result,  this  is  a hearing  of 
an  objection  and  the  Government  do 
not  make  out  any  case.  That  of  course 
is  a provision  of  the  existing  statute, 
but  I want  to  ask  a few  questions  to 
ascertain  how  far  that  provision  is  really 
necessary.  I can  understand  your  point, 
Dame  Evelyn,  that  it  is  for  the  Minister 
to  decide  whether  a new  town  is  neces- 
sary and  to  make  enquiries  and  satisfy 
himself  that  out  of  sites  A,  B,  C and  D, 

A appears  to  be  the  most  suitable.  If 
one  excluded  cross-examination  on  those 
two  matters,  is  there  any  reason  why 
Government  witnesses  and  technicians 
should  not  be  subjected  to  cross- 

examination  at  the  enquiry? (Dame 

Evelyn  Sharp) : I think  it  is  possible. 

996.  Take  a particular  case — ^in  the 
case  of  Stevenage,  there  was  consider- 
ably controversy  about  the  possibility 

and  cost  of  drainage,  was  there  not? 

Yes. 

997.  The  objectors  who  were  objecting, 

amongst  other  things,  on  that  ground 
had  no  opportunity  of  cross-examining 
any  Government  witness  as  to  the  pos- 
sibility of  drainage? No,  that  is 

right. 

998.  Well,  to  use  an  expression  that 
you  used,  do  you  think  the  objector  had 
fair  play  when  he  could  not  cross- 

examine  anybody  on  that  issue? 

think  that  it  was  following  the  Stevenage 
enquiry — which  was  our  first  experience 
under  this  Act-^that  we  came  to  the 
conclusion  that  the  procedure  was  not 
good  enough  and  thereafter  decided  both 
to  make  as  full  a statement  as  we  could 
of  our  reasons  for  choosing  the  site  and 
to  answer  such  questions  as  we  could  in 
reply  to  objectors. 

999.  Do  you  see  any  reason  why  not 
merely  a statement  should  be  made,  but 
that  witnesses — ^particularly  in  that  case 
drainage  experts  whom  the  Minister  had 
consulted — should  be  subjected  to  cross- 

examination? have  said  that  I think 

that  is  a possible  method.  I do  not 
think  it  is  the  method  envisaged  by  the 
statute. 

1000.  In  the  Stevenage  case,  I suppose 
the  inspector  made  a report  in  which  he 
set  out  factually  the  objections  and  the 
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difficulties  put  forward  in  regard  to 
drainage,  and  presumably  there^ter  the 

Minister  consulted  further  experts? 

Yes. 

1001.  Again,  do  you  not  think  that  fair 
play  demands  that  the  objector  should 
have  an  opportunity  of  cross-examining 

those  further  experts? 1 think  I have 

answered  this  question,  have  I not?  I 
have  said  that  I agree  that  there  is  some- 
thing to  be  said  for  a fuller  case  being 
made. 

1002.  I was  suggesting  that  there 
should  be  two  stages.  First  the  Minister 
should  prove  his  case  before  the  inspec- 
tor. Second  if  he  consulted  experts  after 
the  enquiry,  he  should  in  fairness  give 
the  objectors  an  opportunity  of  cross- 
examining  them  or  commenting  upon 

their  evidence. do  not  agree  with 

that  second  stage  at  all.  The  Minister 
has  his  report.  He  reads  what  happened 
in  cross-examination  and  whether  the 
case  was  well  made.  In  the  end  he  has 
got  to  make  up  his  mind.  Supposing 
the  point  at  issue  is  drainage.  It  has 
perhaps  been  established  that  the  site 
would  be  expensive  and  difficult  to 
drain;  but  evidence  may  also  have  been 
given  that  alternative  sites  are  even  more 
difficult  to  drain,  or  present  difficulties 
say  of  water  supply  or  access.  It  seems 
to  me  that  the  Minister  must  be  able 
in  finally  making  up  his  mind  to  consult 
technical  advisers  privately.  He  does  not 
necessarily  accept  their  advice.  He  sets 
one  thing  against  another.  I do  not 
think  it  is  reasonable  to  say  that  at  the 
last  stage  the  Minister  should  be  enclosed 
in  a glass  case  without  the  benefit  of  any 
advice. 

1003.  I think  that  any  advice  the 
Minister  could  be  given  would  be  wel- 
comed. The  only  thing  is  that  if  it  is 
on  a point  which  has  been  an  issue  at 
the  enquiry  should  the  objector  not  have 
an  opportunity  of  dealing  with  it?  Cor- 
rect me  if  I am  wrong,  but  objections 
were  taken  in  the  Stevenage  case.  I be- 
lieve, on  grounds  of  the  difficulty  in 
drainage?  Then  presumably  the  inspec- 
tor made  a report.  If  he  said  : “ Having 
heard  aM  the  objections  I am  satisfied 
that  there  is  nO’  difficulty  about  drain- 
age ”,  then  there  would  be  no  need  for 
the  Minister  to  consult  anybody.  On  the 
other  hand  if  the  inspector  said : “ On 
the  information  I have  given  here  this  is 


an  almost  impossible  scheme  ” then  it 
would  be  vital  for  the  Minister  to  con- 
sult other  experts  before  acting? 1 

think  that  in  either  event  he  would 
always  consult  his  own  Chief  Engineer. 

1004.  Take  a hypothetical  case  where 
the  inspector  says : " I agree  in  effect 
with  the  objector  ” and  the  Minister  then 
consults  somebody  either  inside  or  out- 
side the  Department.  Do  you  not  think 
that  fair  play  demands  that  the  objector 
who  satisfied  the  Department’s  inspector 
should  have  an  opportunity  of  cross- 

examining  those  further  experts? 1 

do  not  think  it  goes  like  that.  The  in- 
spector is  very  unlikely  to  be  himself 
an  expert  in  sewerage  or  drainage,  or  if 
he  is  an  expert  in  those  things  then  he 
will  not  be  an  expert  in  other  tilings. 
What  he  will  say  is : “I  think  that  on  the 
evidence  by  the  objectors  great  doubt 
was  cast  upon  the  possibility  of  draining 
this  area  economically,  and  I consider 
that  the  Minister  should  get  expert 
advice  before  he  decides  to  go  on  with 
it  The  Minister  will  then  seek  advice 
from  his  own  technical  advisers  before 
making  up  his  mind  whether  on  the 
whole  it  is  a good  bet  or  whether  it 
is  not  a good  bet.  I do  not  think  he 
can  do  that  process  in  public. 

1005.  The  Minister  has  put  an  expert 
into  the  box  who  has  been  cross- 
examined  and  at  the  end  of  the  enquiry 
the  inspector  reports  that,  having  heard 
the  experts  on  both  sides,  there  are 
clearly  grave  difficulties  involved — will 
not  put  it  higher  than  that.  As  a result 
the  Minister  then  consults  another  ex- 
pert. Is  there  any  reason  there  why  the 
objectors  should  not  be  given  an  oppor- 
tunity to  cross-examine  that  expert 
having,  you  might  say,  succeeded  in  their 
cross-examination  of  the  first  expert? 
'It  appears  to  me  to  be  wholly  im- 
practicable. In  the  end  the  Minister 
has  got  to  come  to  a decision  on  the 
best  advice  he  can  collect.  I do  not 
think  he  can  sit  in  public  while  taking 
advice  on  the  evidence  that  was  given  at 
the  enquiry.  The  Minister  is  a com- 
posite person,  it  seems  to  me,  when  he 
is  reaching  the  decision.  He  is  a Minis- 
ter with  all  the  advice  on  all  the  dif- 
ferent points  at  issue  collected  around 
him.  In  the  last  resort  his  Chief 
Engineer  may  say  that  whatever  is  pro- 
posed may  be  very  expensive  and  diffi- 
cult at  a particular  place.  Nevertheless 
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the  Minister  may  decide  that  because  of 
difficulties  elsewhere  this  is  the  place  he 
IS  going  for. 

1006,  I am  not  sure  that  I follow  you, 
Dame  Evelyn.  In  the  case  I have  given, 
when  the  Minister  consults  another  ex- 
pert he  is  doing  that  to  inform  his  mind? 

He  is  doing  that  to  help  himself  to 

reach  a decision. 

1007.  To  inform  his  mind  before  he 
comes  to  a decision.  Why  should  not 
the  informing  of  his  mind  take  the  form 
of  not  merely  hearing  what  the  new 
expert  has  to  say,  but  how  the  expert 

stands  up  under  cross-examination? 

It  appears  to  me  to  make  decision 
impossible. 

iOOS.  You  think  it  prolongs  the  pro- 
cedure?  should  have  thought  that 

it  would  make  it  endless.  Anyway  at 
the  end  of  half  a dozen  enquiries  the 
Minister  would  still  have  to  make  up 
his  mind  and  in  doing  that  I am  sure 
that  where  technical  objections  have 
been  made  he  would  need  finally  to 
consult  the  experts — though  he  might 
reject  their  advice. 

1009.  I want  to  come  to  one  other 
matter — the  publication  of  reports.  I 
am  not  quite  sure  why  in  the  case  of  a 
new  town,  vou  are  prepared  to  say  that 
publication ' of  the  report  might  be  a 
good  thing,  whereas  it  is  not  thought  to 
be  a good  thing  in  the  ordinary  run  of 
cases,  such  as  compulsory  acquisition? 

1 do  not  know  that  I said  that  1 

thought  it  would  be  a good  thing.  I 
said  I thought  it  would  be  a possible 
thing ; and  I had  the  following  reasons 
in  mind.  First  I can  understand  the 
feeling  that,  where  the  Minister  both 
initiates  and  decides  on  the  proposal. 
It  is  more  satisfactory  that  the  process 
of  arguing  the  proposal  in  public  should 
not  be  taken  by  the  Minister’s  officer 
and  that  the  report  of  the  person  taking 
the  enquiry  should  be  published  subse- 
quently. Furthermore,  I think  that  the 
essence  of  this  report  for  the  Minister 
is  not,  as  in  cur  compulsory  acquisi- 
tion cases  and  our  planning  appeals, 
what  the  person  who  is  taking  the  en- 
quiry thinks  ought  to  be  done.  The 
essence  of  this  report  is  to  give  a com- 
plete account  to  the  Minister  of  what 
really  took  place,  what  the  state  of 
public  feeling  is,  what  the  objections 
are,  much  more  than  to  give  a recom- 
mendation. In  my  opinion,  apart  from 
recommendations  on  boundaries,  a point 


on  which  one  does  very  much  want  the 
guidance  of  the  person  who  has  seen 
the  actual  site,  I would  think  that  a 
recommendation  need  play  no  part  in 
this  report.  The  Minister  initiates,  con- 
siders and  settles  the  thing  from  start 
to  finish. 

1010.  The  distinction  here  is  that  you 
do  not  in  a new  town  case  depend  upon 
your  inspector  to  make  recommenda- 
tions, whereas  in  a compulsory  purchase 

case  you  do? 1 think  that  is  partly 

the  case.  1 think  I said  last  time,  when 
we  were  discussing  publication  of  re- 
ports, that  I would  not  wish  to  claim 
that  publication  was  impossible  in  any 
range  of  cases.  I claimed  that  it  was 
embarrassing,  that  it  was  administra- 
tively very  burdensome  and  that  I saw 
no  real  advantage. 

1011.  Embarrassing  in  cases  where 

there  is  a recommendation? ^Yes. 

1012.  Not  embarrassing  in  the  new 
town  case,  because  it  is  mainly  factual? 

1 do  not  say  it  is  not  embarrassing. 

I think  it  is  less  embarrassing  in  the  new 
town  cases,  and  I see  the  reason  for  a 
very  strong  feeling  that  reports  really 
ought  to  be  published  because  of  the 
Minister’s  peculiar  position  in  relation 
to  new  town  Orders. 

1013.  I am  sure  you  will  correct  me. 
but  that  gives  me  the  impression  that 
where  you  have  got  a scheme  which 
involves  a great  number  of  people  and 
may  involve  strong  feeling  then  there 
is  something  to  be  said  for  publication? 

^No,  I have  not  said  that  and  I do 

not  mean  that.  We  have,  as  you  know, 
some  very  controversial  cases  which 
come  before  the  Minister  in  which  pub- 
lication of  the  inspector’s  report  would, 
I think,  be  highly  embarrassing  to  the 
Minister.  What  I am  saying  in  the  new 
town  case  is  that  it  is  the  Minister  who 
initiates  the  proposal  and  I understand 
from  that  the  very  strong  feeling  of  the 
objectors  that  they  would  like  to  have 
the  report  published  and  the  enquiry 
held  by  somebody  outside  the  Depart- 
ment. 

1014.  Doss  it  happen  in  these  new 
town  cases  that  the  Minister  in  the  end 
comes  to  a different  decision,  or  goes 
against — I will  put  it  that  way — ^the 

recommendations  of  the  inspector? 

I do  not  recall  any  new  town  case  in 
which  the  inspector  recommended  that 
there  should  be  a new  town  here  or  that 
there  should  not.  My  own  recoUection 
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IS  only  of  recommendations  for  the  ad- 
justment of  boundaries.  I think  the  in- 
spector normally  says : “ These  are  what 
the  objections  amounted  to.  They  were 
on  the  whole  of  the  kind  that  you  could 
expect  to  get  wherever  you  go  ” or  alter- 
natively “ They  were  particularly 
jstrong  ” or  “ They  were  particularly 
strong  at  certain  points.  You  will  wish 
to  consider  in  the  light  of  these  what 
you  wish  to  do,  but  in  any  event  I 
think  it  would  be  right  to  move  the 
boundary  here,  there  or  the  other 
place 

1015.  I should  like  to  pass  to  the 
second  stage  after  the  Designation  Order 
when  the  Development  Corporation  is 
established  and  the  actual  land  acquired. 
That,  I think,  is  dealt  with  in  your 
Memorandum  A.27.  There,  I think,  the 
procedure  is  as  laid  down  in  the  Town 
and  Country  Planning  Act,  1944,  as 
amended  by  ithe  New  Towns  Act.  In  the 
answer  to  question  (iii)  (c)  you  describe 
the  method  of  hearing  objections,  and  I 
see  that  there  are  two  grounds  on  which 
the  Minister  may  refuse  an  enquiry. 
One  ia)  is  if  it  is  a matter  of  compensa- 
tion— that  is  the  usual  one.  The  other 
(b)  is  in  the  case  of  land  within  the 
designated  area,  which  is  made  on  the 
ground  that  purchase  is  unnecessary  or 
inexpedient  ”.  That  is,  I suppose,  to 
prevent  people  try.ing  to  re-open  the 
whole  question  of  the  Designation  Order 

which  has  been  made? 1 think  so, 

yes. 

1016.  On  the  other  hand  it  goes  on 

to  say : “ In  practice  the  Minister  does 
not  use  his  power  under  (i)”.  This 
prompts  me  to  ask  whether  it  is  neces- 
sary to  have  that  limitation? 1 

would  suppose  not. 

1017.  Then  in  the  next  paragraph  you 
say : “ If,  after  considering  the  grounds 
of  an  objection  as  set  out  in  the  original 
statement  and  any  further  statement,  the 
Minister  decides  that  he  is  sufficiently 
informed  as  to  the  matters  to  which  the 
objection  relates,  he  may  decide  the 
issue  without  further  investigation 
And  again  you  say  that  in  practice  he 
does  not  do  that.  Of  course  that  would 
be,  if  put  into  practice,  a very  drastic 
power — to  forbid  any  objector  any  oral 

representation  at  all? ^Designation. 

as  you  know,  means  that  the  land  is 
subject  to  compulsory  acquisition,  and 
I believe  it  was  thought  when  the  New 
Towns  Act  was  being  drafted  that  it 


would  be  simpler  and  on  the  whole  more 
satisfactory  to  settle  the  issue  once  and 
for  all.  Our  experience  has  been  that 
it  does  not  work  like  that,  that  you 
must  give  the  objector  his  opportunity 
to  object,  and  that  in  any  event  there 
may  well  be  a valid  objection  on  the 
timing  of  the  acquisition  even  though  it 
be  accepted  that  in  the  end  the  land 
has  got  to  be  acquired.  We  have  always 
felt — think  the  same  point  arises  under 
development  plans  in  relation  to  desig- 
nation— that  one  must  give  the  objector 
the  opportunity  on  every  occasion  to 
state  his  objection. 

1018.  So  though  those  rather  drastic 
powers  are  there  they  are  never  used? 
^They  are  not  used. 

1019.  Mr.  Pritchard:  Dame  Evelyn, 

if  there  were  no  New  Towns  Act,  I take 
it  that  it  would  be  necessary  for  the 
Minister  to  introduce  either  a Bill  for 
each  new  town  or  one  Bill  with  a 
schedule  of  the  new  towns.  In  that  event 
he  would  have,  would  he  not,  to  make 
out  a public  case  for  it  on  second  read- 
ing?  ^That  would  be  a possible 

method,  yes. 

1020.  That  would  have  to  be  done  in 
both  Houses  and,  as  it  would  affect  pri- 
vate interests,  one  could  assume  that  it 
would  be  referred  to  a Select  Committee 
or  a Joint  Select  Committee,  where  the 
petitioners  would  be  heard  and  a decision 
would  be  given  on  the  merits.  One  can 
obviously  see  the  advantage  of  the  New 
Towns  Act — that  it  sav^  parliamentary 
time.  Do  you  know  if  that  is  the  only 
reason  for  the  New  Towns  Act?  Is  it 
purely  to  save  parliamentary  time  or  is 
it  to  give  more  power  to  the  Minister? 

^I  cannot  tell  you  what  was  in  the 

mind  of  the  Minister  in  that  respect. 
When  the  Bill  for  the  New  Towns  Act 
was  introduced  there  had,  as  you  know, 
been  the  report  of  the  Reith  Committee, 
saying  that  new  towns  were  needed.  I 
know  it  was  in  the  mind  of  the  Minister 
that  it  was  important  to  get  them  started 
quickly.  This  was  after  the  war;  housing 
had  been  held  up.  Unless  he  could  get 
the  new  towns  started  quickly,  certainly 
those  around  London,  he  would  have  to 
allow  housing  in  the  places  where  he  did 
not  want  it — in  the  green  belts,  and  so 
forth.  I am  sure  that  speed  was  much 
in  his  mind.  Whether  the  parliamentary 
procedure  was  ever  contemplated  I 
could  not  tell  you. 
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1021.  I can  appreciaite  that  the  existing 

procedure  has  the  very  great  advantage 
of  saving  parliamentary  time.  What 
about  the  future?  Is  the  Act  going  to 
continue  or  not? ^The  Act  is  per- 

manent. It  is  not  subject  to  any  time 
limit. 

1022.  There  is  not  now  the  sarne 
degree  of  urgency  for  new  towns  as  in 

1946? 1 should  not  like  to  say  that, 

but  of  course  it  is  true  that  twelve  have 
been  established.  We  have  got  that  far. 

1023.  I am  talking  about  the  time 
factor.  It  is  not  so  urgent  now  as  it 

was  in  1946? 1 think  in  1946  the  great 

urgency  in  the  Minister’s  mind  was 
associated  with  the  Greater  London 
problem  which  was  the  largest 
problem  an  the  country.  I could  not 
possibly  say  whether  there  is  still  an 
urgent  need  for  new  towns  in  other  parts 
of  the  country  or  indeed  for  more  new 
towns  around  London.  It  would  not  be 
for  me  to  say. 

1024.  Under  the  Designation  Order 

procedure  is  there  any  parliamentary 
control? 1 think  none. 

1025.  Sir  Geoffrey  King:  In  dealing 

with  the  question  of  the  publication  of 
the  inspector’s  report  I take  it  that  you 
were  thinking  in  terms  of  the  kind  of 
enquiry  you  have  at  present? ^Yes. 

1026.  Would  you  say  that  you  do  not 
mind”  the  report  being  published?  If 
your  reply  is  that  you  would  not  object 
to  publication,  you  would  not  necessarily 
be  committing  yourself  to  the  view  that 
if  you  had  the  wider  kind  of  enquiry 
suggested  by  one  of  the  members  of 
the  Committee,  the  report  sho^d  be 
published.  It  might  become  a different 

kind  of  report  altogether? 1 have 

envisaged  throughout  this  discussion  that, 
if,  at  the  enquiry,  departmental  witnesses 
must  establish  the  case  for  a new  town 
being  on  a particular  site  but  not  the  case 
for  the  new  town  as  such,  the  purpose 
of  the  enquiry  would  still  be  to  give 
objectors  every  opportunity  to  riddle,  if 
they  can,  the  case  for  having  it  on  that 
site.  If  it  were  that  sort  of  enquiry— 
and  the  Gatwick  one  was  of  that  order 
although  it  was  non-statutory — I think 
it  is  possible  to  envisage  both  the  enquiry 
being  taken  by  an  outside  inspector  and 
the  report  being  published.  I am 
inclined  to  think  that  if  you  have  a 
system  under  which  departmental 


witnesses  are  trying  to  establish  the  case 
for  a thing  being  done  on  a particular 
site,  it  might  well  be  a better  arrange- 
ment that  one  should  have  an  outside 
inspector,  if  one  can  find  an  appro- 
priate person. 

1027.  Chairman ; If  I may,  I want  to 
come  back  to  one  point  which  arises 
from  your  answers  to  Lord  Justice 
Parker.  I think  I make  a distinction 
between  the  advice  which  an  expert  may 
cdve  and  the  advice  which  an  adminis- 
trative official  in  a Department  would 
normally  give.  When  Lord  Justice 
Parker  was  distinguishing  between 
informing  the  Minister’s  mind  and  the 
Minister  arriving  at  a decision,  and  you 
were  saying  that  all  this  was  helping  the 
Minister  to  reach  his  decision,  one  might 
say,  might  one  not,  that  the  opinion  of 
the’ expert  is  really  an  inforrning  of  the 
mind,  whereas  the  advice  which,  for  the 
sake  of  argument,  you  yourself  might 
give  to  the  Minister  is  of  a different 
order?  It  seems  to  me  there  is  a differ- 
ence between  expert  opinion  on  fact  and 
the  advice  on  policy  which  senior  officials 
habitually  give  to  their  Ministers.  Whale 
the  argument  for  the  privacy  of  depart- 
mental advice  in  the  strict  sense  ^ seems 
to  me  obvious,  it  is  not  so  obvious,^  I 
think,  when  you  are  simply  dealing  with 
expert  advice  on  some  technical  matter 
which  could  more  legitimately  be 
described  as  informing  the  mind  rather 
than  advising  on  a decision? — —Certainly 
I think  there  is  a difference  between 
advice  given,  say,  by  the  Chief  Engineer, 
that  it  would  be  feasible  to  get  sufficient 
water  in  a particular  area  for  a new 
town,  and  advice  on  the  lines  that 
“While  accepting  that  advice  from  the 
Chief  Engineer  and  having  regard  to  the 
objections  and  the  attitude  taken  by  the 
county  council,  and  so  on,  I would 
recommend  that  we  do,  or  do  not,  pursue 
this  particular  project 

1028.  I think  that  we  might  now  turn 
to  development  plans  and  planning 
appeals  and  I suggest  that  we  ensure  that 
we  have  the  actual  administrative  pro- 
cedure clear  in  our  minds  before  we 
move  on  to  questions  about  it.  In  lO'gdc, 
I suppose,  the  development  plans  come 
first  because  the  planning  appeals  can 
only  be  dealt  with  in  the  light  of 

development  plans  already  in  being? 

Not  quite.  There  have  been  planning 
appeals  all  the  time.  From  the  moment 


Printed  image  digitised  by  the  University  of  Southampton  Library  Digitisation  Unit 


EVIDENCE  OF  THE  MINISTRY  OF  HOUSING  AND  LOCAL  GOVERNMENT 


127 


the  1947  Act  was  passed — indeed  before 
then — ^you  had  to  get  permission  if  you 
wanted  to  develop  land,  and,  you  were 
entitled  to  appal.  I think  the  point  you 
have  in  mind  is  that,  when  a development 
plan  has  been  apiproved,  the  planning 
authority  in  dealing  with  a planning 
application,  and  the  Minister  in  dealing 
with  an  appeal,  must  have  regard  to  the 
provisions  of  the  plan. 

1029.  If  not  in  the  order  of  history, 

then  in  the  order  of  logic,  what  I said 
was  right? Yes. 

1030.  Let  us  stick  to  logic  for  one 
moment  and  start  with  the  development 
plans.  Here  we  have,  do  we  not,  the 
local  planning  authority  originating? 
Yes. 

1031.  How  far  do  the  local  planning 
authorities,  in  making  their  develop- 
ment plans  do  so  in  general  consulta- 
tion with  the  citizens  of  their  areas? 

Mr.  Summers ; They  do  not  have 

consultations  with  the  citizens,  but  many 
of  them  put  on  exhibitions  of  what  they 
have  in  mind.  They  take  note  of  the 
public  reaction  and  often  make  small 
changes  in  the  plan  as  a result. 

1032.  When  the  plan  has  been  made 

what  is  the  next  stage? Dame  Evelyn 

Sharp:  They  put  the  plan  on  deposit 
publicly  and  advertise  it  as  being  there 
to  be  seen.  At  the  same  time  it  is  sub- 
mitted to  the  Minister,  and  anybody  who 
objects  to  its  provisions  may  send  his 
objections  to  the  Minister. 

1033.  Which  is  the  point  at  which  the 
Department  and  the  Minister  come  into 

it  for  the  first  time? ^Yes.  There 

may  have  been,  and  probably  has  been, 
informal  consultation  between  the 
planning  authority  and  officers  of  the 
Department  about  projects  they  have  in 
mind  and  what  the  Minister's  policy  is 
likely  to  be.  But  this  is  the  first  time 
the  Ministry  comes  into  it  formally. 

1034.  Then,  if  objections  ire  re- 

ceived in  the  Ministry,  there  comes  the 
question  of  an  enquiry  or  a hearing.  Is 
it  always  an  enquiry  and  never  a hear- 
ing?  1 think  always  an  enquiry. 

1035.  In  terms  of  the  statute,  is  that 

free  choice  but  in  practice  always  done 
one  way? Mr.  Summers:  Yes. 

1036.  The  enquiry  takes  a different 
form,  does  it  not,  from  that  in  new  town 
cases,  but  it  is  still,  is  it  not,  essentially 


a hearing  of  objections? Dame 

Evelyn  Sharp:  Yes. 

1037.  Does  the  local  planning 

authority  have  to  establish  its  case? 

It  usually  does  do  so. 

1038.  It  does  not  have  to? ^No. 

1039.  Because  otherwise  it  would  not 

be  simply  an  enquiry  into  objections, 
would  it? ^That  is  so. 

1040.  lust  as  your  Department  has 

decided  as  a matter  of  practice  to  make 
a statement  at  new  town  enquiries,  so 
local  planning  authorities  in  fact  make 
a statement? Mr.  Summers:  Yes. 

1041.  Do  they  always? ^It  is 

arranged  with  authorities  by  the  Depart- 
ment that  they  do  this  as  a matter  of 
general  practice. 

1042.  Did  this  come  out  of  your  ex- 
perience, or  did  you  do  it  from  the 

beginning? 1 think  we  did  it  from 

the  beginning. 

1043.  Does  this  mean  that  the  local 
planning  authority,  in  the  case  of  a de- 
velopment plan,  is  not  open  to  cross- 

examination? The  procedure  varies 

somewhat  from  case  to  case.  Usually 
the  opening  statement  is  made  on  behalf 
of  the  authority  then  the  inspector  goes 
straight  on  to  the  objections.  On  each 
objection,  the  objector  can  cross- 
examine  the  local  planning  authority's 
witness. 

1044.  As  a matter  of  practice  rather 

than  of  right? Yes. 

1045.  Will  the  representative  of  the 

local  planning  authority  cross-examine 
in  turn  if  he  wants  to? Yes. 

1046.  In  fact  you  get,  so  to  speak,  a 
controversy  conducted  before  the  in- 
spector, but  that  is  how  it  happens 

rather  than  what  is  prescribed? 

Yes.  It  is  prescribed  in  the  sense  that 
there  have  been  circulars  suggesting  the 
way  it  should  be  done. 

1047.  Then  we  come  to  the  report, 
which  in  this  case,  though  formally  deal- 
ing with  objections,  would  nevertheless 

usually  contain  recommendations? 

Dame  Evelyn  Sharp : Yes,  recoinmenda- 
tions  on  what  to  do  about  the  objections. 
That  is  then  considered  in  the  Depart- 
ment. It  is  different  from  the  new  town 
case  in  the  sense  that  nobody  is  going 
to  object  to  there  being  a plan  as  such. 
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1048.  There  are  quite  a lot  of  develop- 
ment plans,  are  there  not? For  every 

county  council  and  county  borough 
council. 

1049.  I take  it  that  means  that  it  is 

impossible  for  the  Minister  himself  to 
consider  every  one? He  cannot  con- 

sider the  whole  of  a plan  but  I think 
every  Minister  desires — indeed  the  De- 
partment in  any  case  would  follow  this 
practice — that  any  major  disputes  or 
controversies  arising  on  any  particular 
plan  should  be  brought  to  his  notice. 

1050.  That  means  that  it  would  follow 

ordinary  administrative  procedure : if 
there  were  no  difficulties  it  would  be 
decided  by  the  appropriate  official,  but 
if  there  were  it  would  go  to  the  Minister 
if  need  be? ^Yes. 

1051.  When  the  Minister’s  decision  is 
made  public,  what  form  does  it  take? 

Mr.  Summers:  Usually  of  a letter 

dealing  with  the  general  questions  that 
have  arisen  in  connection  with  the  plan, 
the  seahng  of  the  plan  as  amended  by 
the  Minister  and  a direction  to  ffie  local 
authority  to  advertise  the  modifications 
and  put  them  on  deposit  in  the  usual 
way. 

1052.  The  Minister  has  in  fact  power 
to  initiate  in  the  sense  of  altering  what 

is  put  up  to  him? Dame  Evelyn 

Sharp:  Yes. 

1053.  Does  he  give  reasons  for  the 
form  of  development  plan  which  he 

finally  approves? Mr.  Summers: 

Yes. 

1054.  Has  this  always  been  done? 

Yes,  I think  so. 

1055.  And  now  may  we  pass  to  the 
procedure  for  planning  appeals?  In  this 
case  somebody  wants  to  build  a house, 
or  whatever  it  may  be,  and  asks,  I sup- 
pose, the  city  architect  or  local  planning 
officer  whether  that  is  all  right.  Now, 
in  relation  to  what,  does  the  local  plan- 
ning authority  give  or  not  give  planning 

permission? In  relation  to  what  they 

think  they  are  going  to  put  into  the  plan, 
or  in  terms  of  the  plan  which  has  already 
been  approved.  I think  it  right  to  say, 
however,  that  development  plans,  as  we 
have  had  them  under  the  1947  Act,  do 
not  settle  very  much  in  relation  to  the 
details.  They  may  say  that  building  will 
be  allowed  here,  this  area  will  be  open 
country,  this  area  will  be  for  shops,  but 
one  of  the  disappointments  to  us  is  that. 


although  practically  all  development 
plans  have  been  submitted  and  many 
have  been  approved,  the  appeals  far 
from  diminishing  are  increasing.  This 
indicates  that  the  plan  itself  does  not 
settle  anything  like  as  much  as  pre-war 
plans  used  to  do.  They  were  much  more 
precise,  rigid  and  definite.  It  was  be- 
cause that  produced  tremendous  diffi- 
culties that  we  turned  to  a system  in 
which  plans  were  very  much  more  fluid. 
That,  of  course,  has  its  own  disad- 
vantages. There  is  endless  room  for 
argument  on  particular  planning 
applications. 

1056.  If  the  individual  cannot  make 
any  headway  with  the  local  planning 
authorities,  what  does  he  do?  Does  he 

write  to  the  Minister? If  he  knows 

his  way  around  he  just  gets  hold  of  the 
appropriate  form,  of  which  we  attached 
a copy  to  our  Memorandum.  He  may 
write  in : “I  want  to  appeal.  What  can 
I do?  ”.  Then  we  send  him  the  form, 
which  tells  him  everything  he  has  to  do 
in  order  to  make  the  appeal. 

1057.  What  happens  to  the  form?  If  I 
remember,  you  are  dealing  with  several 

thousands  of  these  each  year? Mr. 

Crocker:  We  send  a copy  of  the  appeal 
to  the  local  planning  authority.  They 
may  make  observations  on  the  grounds 
of  appeal:  they  may  not.  If  they  do, 
we  send  the  appellant  a copy  of  the 
observations.  Then  it  is  simply  a routine 
matter  of  seeing  that  we  have  the  neces- 
sary documents,  copies  of  the  decision 
and  anything  referr^  to  in  it,  and  in  the 
great  majority  of  cases — ^roughly,  I 
think,  nine  cases  out  of  ten — arrange- 
ments are  made  for  a public  enquiry, 
which  is  normally  taken  by  a member 
of  the  Ministry’s  Planning  Inspectorate. 

1058.  In  the  one  case  out  of  ten  what 

do  you  do? ^Perhaps  because  of  the 

nature  of  the  business  or  because  we 
may  have  had  a number  of  enquiries 
already  on  the  same  subject,  we  nay 
write  to  the  people  and  say  that  they  are 
entitled  to  be  heard  if  they  want  to  be, 
but  that  we  think  that  the  case  can  be 
settled  on  the  basis  of  written  observa- 
tions, If  acceptable,  we  proceed  on  that 
basis.  We  get  a statement  from  the 
appellant  and  planning  authority  and 
send  a copy  of  each  to  the  other  and 
they  make  their  observations.  Some- 
times it  may  be  necessary  to  go  back  a 
second  time  to  one  or  the  other  of  them, 
again  giving  the  other  a copy. 
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1059.  Whether  there  is  an  enquiry  or 

not  depends  on  the  appellant? ^It  de- 

pends in  law  on  the  appellant.  He  may 
say : “ I demand  a hearing  In  prac- 
tice the  Minister  says  in  nine  cases  out 
of  ten : “ I think  I should  like  an 

enquiry 

1060.  I was  thinking  of  the  one-tenth 
of  cases  in  which  the  appellant  foregoes 

a right  which  he  could  exercise? We 

cannot  insist,  no. 

1061.  Then  in  the  other  nine  cases  out 
of  ten  there  may  be  an  enquiry  or  a 

hearing? It  is  very  rarely  indeed  that 

we  hold  a hearing  on  a planning  appeal. 

1062.  But  you  do  on  occasions? 

I suspect  it  might  be  one  in  a thousand. 
It  is  an  almost  microscopic  proportion. 

1063.  But  if  it  did  happen,  on  what 
principle  would  you  determine  against 

an  enquiry? Dame  Evelyn  Sharp:  I 

would  think  an  enquiry  always  suitable 
if  we  felt,  as  normally  is  the  case  in 
these  planning  appeals,  that  there  was  or 
might  be  third  party  interest.  We  almost 
always  go  for  an  enquiry  because  we 
save  no  time  over  a hearing.  You  have 
still  got  to  get  the  inspector  to  fix  it  to 
suit  the  parties.  I think  we  take  the 
line  really  that  nothing  is  t-o  be  gained 
by  having  a hearing  rather  than  an  en- 
quiry and  that  if  it  is  an  enquiry  third 
parties  can  come  along  if  they  want  to. 

1064.  At  these  enquiries  does  the  local 
planning  authority  establish  its  case? 

The  appellant  starts  by  explaining 

what  he  wants  to  do.  That  is,  after  all. 
what  the  enquiry  is  about.  The  planning 
authority  then  explain  their  objection, 
and  the  appellant  has  the  right  to  con- 
clude the  enquiry  by  a final  statement. 

1065.  Both  can  be  legally  represented? 
Yes. 

1066.  Then  the  report  goes  to  the 

Department,  which  decides? Yes. 

1067.  You  have  told  us  that  there  is 

a very  great  volume  of  planning  appeals, 
and  I think  you  said  that  it  constituted 
a very  considerable  burden  on  the  ad- 
ministrative time  and  energy  of  the  De- 
partment?  ^Yes.  In  1955  about  6,500 

appeals  were  lodged,  that  is  just  over 
500  a month.  That  was  an  all-time  high 
and  we  hoped  it  was  a peak  that  might 
be  going  down,  but  our  figure  for 
January,  1956,  was  over  700.  We  cannot 
at  the  moment  decide  the  cause  of  the 
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increase.  As  you  know  there  was  an 
Act  in  1954  which  amended  the  1947 
Act  on  the  question  of  planning  com- 
pensation, and  some  people  have 
appealed  in  order  to  establish  their  right 
to  compensation.  How  much  of  our 
appeal  work  has  been  caused  by  the 
1954  Act,  I do  not  know,  but  we  are 
certainly  disturbed  by  this  very  large 
amount  of  case-work  coming  into 
WhitehaU. 

1068.  How  do  you  organise  it  in  the 

Department? We  have  tried  two 

methods  and  we  are  now  following  the 
method  which  I myself  believe  to  be 
the  more  satisfactory.  We  have  a num- 
ber cf  geographical  branches,  each  of 
which  deals  with  development  plans, 
general  planning  issues  and  compulsory 
purchase  for  a certain  region  of  the 
country.  It  also  deals  with  appeals,  aris- 
ing in  the  area  for  which  it  is  respon- 
sible. We  did  once  have  a separate 
appeals  division,  but  I do  not  believe  it 
was  a satisfactory  arrangement. 

1069.  Does  that  mean  that  within  each 
geographical  section  there  will  be  some- 
one whole-time  on  appeals,  or  several 
people  each  of  whom  devotes  quite  a 

bit  of  time  to  appeals? Both.  One 

or  two  people  at  Principal  level,  which 
is  the  main  level  for  handling  the  bulk 
of  the  appeal  work,  will  be  dealing  with 
appeals  for  part  of  their  time  and  one 
or  two  people,  probably  at  Senior 
Executive  Officer  level,  will  be  working 
whole-time  on  appeals. 

1070.  No  doubt  what  you  said  before 

about  development  plans  holds  good  for 
planning  appeals — that  they  go  as  high 
as  they  ne^  to  in  the  Ministry.  But 
are  the  small  cases  settled  by  a Princi- 
pal?  Some  of  them,  but  every  appeal 

decision  must  be  signed  by  an  Assistant 
Secretary  or  a more  senior  officer.  The 
Assistant  Secretaries  must,  read  the 
letters  they  are  signing  and.  though  they 
may  not  be  familiar  with  the  cases,  they 
must  be  satisfied  that  they  are  reasoned 
letters  which  make  convincing  stories  on 
their  own. 

1071.  Lord  Balfour  of  Burleigh:  To 

whom  are  these  letters  addressed? 

To  the  appellant,  win  or  lose,  with  a 
copy  to  the  local  planning  authority. 

(The  proceedings  were  adjourned  for  a 
short  time) 

A 5 
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1072.  Lord  Linlithgow:  How  many 
planning  authorities  are  there  in  the 

hierarchy? ^In  a county,  the  county 

council  normally  delegates  to  the 
borough,  urban  district,  or  rural  district 
council,  the  power  to  deal  with  the 
general  run  of  applications,  subject  to 
certain  limitations.  If  you,  as  a member 
of  the  public,  want  planning  permission, 
you  would  send  your  application,  in  a 
county,  to  a district  council. 

1073.  Do  they  push  it  up? ^The 

system  varies  in  different  counties.  A 
very  large  range  of  cases  are  settled  by 
the  district  council  itself. 

1074.  Presumably,  in  order  to  prevent 
overlapping,  there  is  some  form  of  con- 
sultation between  the  different  councils? 

the  district  council  in  an  area  in 

which  the  development  plan  has  been 
approved  receive  an  application  they  can 
deal  with  it  if  it  is  clearly  in  accordance 
with  the  plan.  If  they  want  to  depart 
from  the  plan,  they  must  certainly  con- 
sult the  county  council.  I think  I am 
right  in  saying  that  they  must  consult 
the  Minister. 

1075.  In  your  Memorandum  there  is 
a reference  to  a joint  planning  authority. 

What  does  that  mean? Mr.  Crocker : 

There  is  statutory  provision  for  them.  I 
cannot  recollect  offhand  if  one  has  been 
brought  into  existence. — Dame  Evelyn 
Sharp : We  have  created  a joint  planning 
board  to  administer  planning  in  two  or 
three  of  the  National  Parks. 

1076.  There  is  one  other  question  I 
want  to  ask.  I am  not  quite  clear  what 
is  meant  by  the  passage  in  paragraph  21 
of  your  General  Memorandum  which 
reads : 

“ The  inspector’s  report,  when  com- 
plete, is  passed  to  the  administrative 
division  responsible  for  planning 
matters  in  the  area.” 

Does  that  mean  the  inspector’s  report 
arising  from  the  appeal  goes  to  some- 
body else  before  it  goes  to  the  Minister, 
and  that  “ somebody  else  ” is  the  ad- 
ministrative division  responsible? 

The  report  normally  goes  in  at  a certain 
point  in  the  hierarchy — ^probably  to  a 
Principal  in  the  administrative  division. 
Then  it  goes  up  as  far  as  necessary 
according  to  the  importance  of  the  issue. 
It  may  get  as  far  as  the  Minister. 


1077.  Sir  Geoffrey  King:  Where  the 
county  council  has  delegated  powers  to 
a district  council  and  that  council 
arrives  at  a decision  against  which  the 
man  wants  to  appeal,  does  the  appeal 
go  straight  to  the  Minister,  or  to  the 

county  council? It  does  not  have  to 

be  referred  to  the  county  council.  Very 
often  the  district  council  will  handle  the 
case  throughout. 

1078.  Mr.  Bowen:  I understand  that 
in  the  case  of  development  plans,  there 
is  sometimes  consultation  between  the 
local  planning  authority  and  the  Minis- 
try before  the  plan  is  adopted  by  the 
authority.  Is  there  consultation  between 
the  local  planning  authority  and,  officers 
of  the  Ministry  before  the  enquiry? 

No.  There  wiU  never  be  discussion 

between  a planning  authority  and 
officers  of  the  Department  once 
an  appeal  is  made.  The  planning 
authority  could  discuss  hypothetical 
cases  or  general  policy  with  us,  but  never 
a particular  case  which  is  or  may  be  the 
subject  of  an  appeal. 

1079.  Assuming  an  application  for 
planning  permission  is  made  to  a local 
planning  authority,  would  there  have  to 
be  consultation  between  the  authority 
and  Ministry  officials  before  the 
authority  decided  whether  or  not  to 

grant  permission?^ 1 would  say  there 

would  never  be  consultation  between  the 
two  on  what  to  do.  There  is  sometimes 
consultation  if  it  comes  to  the  Minister’s 
notice  that  a certain  application  has  been 
made  and  it  is 'thought  that  it  concerns 
either  an  extremely  controversial  matter 
or  a matter  in  which  the  Minister  takes 
a special  interest.  In  those  circumstances 
the  Department  may  say  to  the  authority 
that  the  Minister  would  like  to  handle 
the  application  himself.  I think  that 
would  be  the  extent  of  any  consultation 
that  would  take  place. 

1080.  In  the  case  of  a development 

plan,  assuming  there  has  been  consulta- 
tion, would  that  consultation  ever  be 
with  _ the  person  who  later  would  be 
appointed  as  the  inspector  for  the  en- 
quiry?  ^There  would  not  be  consulta- 

tion between  the  local  planning  authority 
and  the  inspector.  The  inspectors  are 
wholly  occupied  on  taking  enquiries  and 
reporting  on  them. 

1081.  So  with  regard  to  development 
plans,  assuming  that  there  were  consulta- 
tions and  that,  after  those  consultati’>ns, 
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the  local  authority  amended  their  plan 
before  any  enquiry  was  held,  would  the 
inspector  know  of  those  consultations 
and  know  of  the  resultant  amendments. 

1 do  not  think  there  would  ever  be 

consultations  between  the  Ministry  and 
the  authority  in  the  time  between  the 
making  of  the  plan  and  the  holding  of 
the  enquiry.  Once  the  plan  is  made  the 
parties  will  be  at  arm’s  length  until  the 
enquiry  is  held.  There  could  have  been 
discussion  between  the  Ministry  and  the 
authority  before  ever  the  plan  was  made, 
and  if  those  discussions  were  material 
the  inspector  would  probably  have  a 
record  of  them. 

1082.  Mr.  Pritchard:  Regulations  pre- 
scribing the  procedure  have  been  made 
by  the  Minister  under  the  Act,  and  you 
tell  us  in  your  Memorandum  that  an  en- 
quiry is  held  into  objections.  This  morn- 
ing in  telling  us  about  the  cross- 
examination  of  local  authority  repre- 
sentatives you  mentioned  a circular.  To 
whom  is  that  circular  issued  and  is  it 

a published  document? Dame  Evelyn 

Sharp ; It  is  a circular  addressed  to  local 
planning  authorities.  AH  such  circulars 
can  be  bought  at  the  Stationery  Office. 

1083.  Does  it  lay  down  that  this  jh-o- 
cedure  shall  be  followed,  or  does  it 

merely  recommend  it? 1 am  afraid 

that  I have  not  got  the  circular  by  me. 
I think  that  it  recommends  authorities 
to  adopt  this  procedure,  and  in  fact  they 
always  do. 

1084.  And  the  inspector  will  see  that 

they  do? ^Yes. 

1085.  Lord  Justice  Parker:  Could  you 
give  me  the  reference  to  the  Regulations 
which  provide  for  there  being  an  enquiry 
into  objections  to  development  plans. 

^They  are  the  Town  and  Country 

Planning  (Development  Plans)  Regula- 
tions, 1948(1). Summers:  They 

were  amended,  but  not,  I think,  on  this 
point. 

1086.  Could  you  tell  us  the  exact 

wording? Dame  Evelyn  Sharp : The 

relevant  part  of  paragraph  17  reads: 
“ After  the  development  plan  has  been 
submitted  the  Minister  shall  take  into 
consideration  the  development  plan  and 
any  objection  or  representation  received 
by  him  within  the  specified  period,  and 

(’)  S.I.  1948/1767. 


shall  decide  whether  or  not  to  cause  a 
public  local  inquiry  to  be  held  into  the 
objections  or  representations  at  which 
any  interested  persons  may  be  heard.” 

1087.  It  is  correct,  is  it  not,  that  the 
Minister  in  confirming  a development 
plan  may  make  any  modification  he 

chooses? Yes,  except  that  he  cannot 

designate  land  not  designated  in  the 
original  plan. 

1088.  Subject  to  that  limitation,  he  can 
make  any  modification,  although  the 
matters  relating  to  that  modification 
were  never  gone  into  at  the  enquiry? 
Yes. 

1089.  With  regard  to  planning  control, 

could  you  give  me  the  reference  to  the 
section  of  the  Act  relating  to  the  hold- 
ing of  an  enquiry  on  appeals? Mr. 

Summers:  Section  15  of  the  Town  and 
Country  Planning  Act,  1947,  which 
deals  with  what  the  Minister  must  do 
if  he  calls  in  an  application  and  deals 
with  it  himself  contains  a provision  that 
before  determining  an  application,  the 
Minister  shall,  if  either  party  so  desire, 
give  an  opportunity  to  each  of  them  to 
appear  and  be  heard  by  a person 
appointed  by  him.  Section  16,  which 
deals  with  appeals  to  the  Minister,  says 
that  in  dealing  with  applications  the 
provisions  of  Section  15  shall  apply. 

1090.  It  is  right,  is  it  not,  on  a plan- 
ning appeal,  where  the  local  planning 
authority  has  refused  permission  and  the 
applicant  is  appealing,  that  the  applicant 

should  start  off,  as  it  were? Dame 

Evelyn  Sharp : The  local  planning 

authority  is  objecting  to  the  thing  the 
applicant  proposes  to  do  and  it  seems 
convenient  that  the  applicant  should  say 
what  he  is  proposing  to  do  before  the 
local  planning  authority  says  why  it  is 
objecting  to  it. 

1091.  Chairman:  Could  we  now  go 
on  to  questions  about  why  the  existing 
procedures  are  as  they  are?  I should 
like  to  ask  one  rather  general  question 
on  planning  appeals.  First  of  all,  there 
is  the  very  large  volume  of  planning 
appeals  you  are  getting.  I think  you  told 
us  before  lunch  that  last  year  they  were 
coming  in  at  rather  over  500  a month 
and  this  year  they  had  begun  at  700  a 
month.  This  is  obviously  a very  con- 
siderable burden  for  the  Department  to 
deal  with.  Then,  in  their  book  on 
Administrative  Law,  Messrs.  Griffith 
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and  Street  have  this  to  say  about  the 
adjudicative  processes  of  housing  and 
town  planning  legislation(i) ; 

“ If  Parliament  intends  that  the  only 
purpose  of  the  public  local  inquiries 
shall  be  to  give  to  the  persons  affected 
the  opportunity  to  air  their  grievances 
so  that  the  inspector  may  acquaint  the 
Minister  with  the  state  of  local  feel- 
ing before  the  Minister  makes  a deci- 
sion, there  is  no  objection  to  the 
inquiry  being  held  by  a civil  servant 
in  the  department : the  only  necessary 
qualification  is  an  ability  to  make  an 
accurate  and  analytical  report.  The 
controversial  issues  here  are  whether 
all  matters  of  fact  should  not  be 
decided  by  something  akin  to  judicial 
process  . . . and  whether  some  of  the 
decisions  now  made  by  the  Minister 
on  the  ground  that  they  are  matters  of 
‘ policy  ’ should  not  be  regarded  as  the 
exercise  of  discretions  of  a technical 
nature  which  could  be  entrusted  to 
named  experts.” 

Then — and  this  is  the  last  of  my  battery 
of  bocks — if  I turn  to  another  book 
about  administrative  law  by  Professor 
Robson,  he  says  this  about  what  plan- 
ning appeals  may  deal  with(") : 

“To  turn  from  the  dull  and  heavy 
enactments  of  the  planning  statutes  to 
the  appeal  decisions  is  like  turning 
from  the  dry  bones  of  anatomy  to  the 
living  body  of  physiology.  There  we 
learn  what  happened  when  a business 
association  proposed  to  take  over  and 
convert  for  office  use  ‘ a large  old 
fashioned  house  in  a quiet  and  attrac- 
tive suburb  ’ ; why  the  Minister 
supported  the  local  planning  authority 
in  refusing  to  allow  a housing  estate 
to  be  built  in  a green  belt  area  ; why 
the  rebuilding  of  a war  damaged  fac- 
tory in  East  London  was  not 
permitted,  although  the  site  was  in  an 
area  zoned  as  industrial  in  the  County 
of  London  Plan.  The  published  deci- 
sions cover  appeals  in  a great  variety 
of  matters.  They  include  applications 
to  establish  sports  stadia  and  grey- 
hound racing  tracks  in  urban  areas; 
to  erect  bungalows  on  surplus  land  in 
a modern  residential  estate ; to  rebuild 


(0  Griffith  and  Street,  Principles  of  admin- 
istrative law,  1952. 

O W.  A.  Robson,  Justice  and  administra- 
tive law,  3rd  ed.  1951. 


a bungalow  which  was  destroyed  by 
fire ; to  extend  sand  extraction  works 
in  an  area  which  the  local  authority 
wished  to  reserve  as  an  open  space ; 
to  develop  low-lying  meadow  land  in 
a rural  area  to  accommodate  light  in- 
dustry overflowing  from  a neighbour- 
ing town ; to  convert  dwelling  houses 
into  flats,  clubs,  homes  for  old  people 
and  other  uses ; to  extend  an  existing 
chalk  quarry.” 

As  to  the  volume  of  work  which  is  now 
placed  on  the  Department,  there  is  the 
expression  of  the  idea  given  in  Pro- 
fessor Robson’s  book  and  the  question 
raised  by  Professor  Street  and  Mr. 
Griffith  about  whether  much  of  this  is 
not  really  something  on  which  an  expert 
judgment  is  required — a reasonable  exer- 
cise of  discretion  once  the  facts  have 
been  found  and  the  expert  judgment 
brought  to  bear.  The  question  I want 
to  ask  you  is  whether  this  burden  of 
work  need  be  done  in  the  Department 
in  the  sense  that  everything  that  is  done 
has  to  be  done  in  the  name  of  the 
Minister?  Is  it  a satisfactory  and  neces- 
sary arrangement? Certainly  appeals 

are  of  different  kinds,  different  in  the 
sense  that,  while  some  are  about  issues 
of  policy,  great  controversy  or  public 
interest,  others  concern  matters  which 
seem  minor  in  the  national  context.  I 
cannot  see  to  what  extent  you  could 
say  that  any  appeal  decision  depended 
on  expert  judgment.  In  recent  years 
one  of  the  great  arguments  on  planning 
applications  has  been  about  what  is 
called  amenity.  That  is  very  much  a 
matter  of  opinion  and  not,  I think,  of 
expert  judgment.  For  example,  to  take 
the  smallest  kind  of  case,  will  it  be 
offensive  and  upsetting  to  the  neighbour- 
hood if  a small  industry  is  allowed  to 
establish  itself  in  a particular  backyard 
or  house?  Will  it  be  offensive  if  bow 
windows  are  built  on  to  a house?  One 
then  gets  such  small  issues  as  that.  I 
think,  therefore,  you  can  say  that  while 
there  are  some  appeals  that  one  would 
think  might  be  capable  of  being  settled 
by  some  local  tribunal — matters  in  which 
it  really  cannot  be  of  importance  to  the 
Minister  or  to  the  Government  whether 
the  answer  is  “ yes  ” or  “ no  ” — ^at  the 
other  end  of  the  scale  there  are  matters 
which  are  of  real  importance  in  planning 
practice  and  policy  and  also  to  the 
Minister  and  to  the  Government.  One 
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of  the  difficulties  in  sorting  out  what  I 
might  call  the  sheep  from  the  goats  is 
that  it  is  extremely  difficult  to  know 
what  you  have  got  until  you  have 
examined  it.  Another  difficulty  is  how 
far  do  you  drive  policy  down?  I think 
that  has  been  the  tenor  of  some  of  your 
questions.  If  you  look  at  the  record 
of  the  appeals  that  we  settled  during 
1955,  which  were  roughly  3,500,  about 
30  per  cent,  were  about  housing,  either 
in  open  country  or  open  land.  I should 
think  that  in  a large  number  of  those 
cases  the  objection  was  on  the  ground 
either  of  the  agricultural  value  of  the 
land  or  that  it  was  land  that  ought  to 
be  green  belt.  One  of  the  problems  that 
I see  in  sorting  out  what  you  might  call 
the  minor  work  is  whether  on  a par- 
ticular site  the  value  of  the  land  for 
agriculture  or  the  desire  of  a man  to 
build  a house  should  predominate?  It 
is  a small  issue  but  it  has  its  element  of 
policy — and  I do  not  know  whether  one 
can  expect  Ministers  to  say : “ Well,  we 
do  not  really  mind  how  those  cases  go 
Obviously,  nobody  minds  about  the  odd 
case,  but  there  are  an  awful  lot  of  these 
cases  and  at  what  point  do  you  stop? 
When  do  you  get  ribbon  development, 
which  by  common  consent  is  thought  to 
be  a bad  thing?  I do  not  know  whether 
I have  adequately  answered  your  ques- 
tion. This  is  something  very  much  in 
my  mind.  It  would  be  a very  great  relief 
to  Ministers  and  to  the  central  adminis- 
tration and  it  might  be  a more  satis- 
factory way  of  handling  some  of  the 
smaller  cases  for  the  parties  concerned 
if  one  could  separate  them  and  devise 
some  quicker,  more  local  method  of 
reaching  a decision.  But  I do  see  a very 
great  difficulty  in  defining  what  class  of 
case  is  suitable  for  one  method  of 
handling  and  what  class  is  suitable  for 
another. 

1092.  I should  like  to  come  in  a 
moment  to  that  problem  of  how  you 
define  into  which  category  a case  can 
go.  I think  you  were  saying,  were  you 
not,  there  would  be  some  cases  which 
could  largely  be  determined  on  fact  and 

by  expert  judgment? 1 think  I said 

that  I would  not  use  the  phrase  “ expert 
judgment 

1093.  Somebody  accustomed  to 

planning  policy  could  form  a view? 

I do  not  know.  It  is  very  hard  to  think 
of  a case  which  has  expert  judgment 


distinct  either  from  opinion  or  from 
policy. 

1094.  Would  not  a case  of  extending  a 
quarry  largely  be  a matter  for  expert 

consideration  by  mining  en^neers? 

That  certainly  would,  but  it  is  hardly  the 
case  we  get. 

1095.  It  can  arise? ^In  a case  of  ex- 

tending a quarry  we  should  get  the 
quarry  operators  explaining  what  the 
economics  of  their  working  was  and  how 
important  it  was  for  them  to  extend. 
Almost  invariably  in  such  a case  local 
opposition  would  be  on  the  grounds  that 
extension  would  spoil  the  countryside, 
create  noise,  dust  and  so  on.  The  ulti- 
mate decision  would  depend  a good  deal 
on  the  judgment  formed  of  the  need  for 
the  particular  mineral  to  be  worked,  the 
need  for  it  to  be  worked  there,  and  the 
extent  of  the  injury  to  amenity.  In  the 
end  conditions  may  be  imposed  which 
involve  expert  judgment  and  knowledge, 
but  the  initial  decision  yes  or  no,  is,  I 
think,  a matter  of  opinion  and  policy. 

1096.  Let  me  amend  what  I said  about 
there  being  a group  of  cases  which  could 
be  settled  by  expert  opinion.  There  is  a 
large  group  of  cases  into  which  expert 
opinion  enters,  but  also  other  elements? 
Yes. 

1097.  Coming  to  another  of  the  ele- 
ments— amenity — you  would  not  dis- 
agree, would  you,  that  that  might  be 
judged  as  well  locally  or  regionally  as 

at  the  centre? If  the  issue  really  is 

solely  one  of  local  amenity  I would  go 
further  and  say  that  it  is  better  settled 
by  some  form  of  local  jury. 

1098.  Then  the  third  thing  you 
mentioned  was  consideration  of  the  use 
of  land  for  agricultural  purposes  when 
somebody  wants  to  use  it  for  something 
else.  That,  I suppose,  takes  us  back  to 
the  expert  view  of  what  is  the  value  of 
the  land  for  agricultural  purposes,  and 
no  doubt  policy  can  fluctuate.  You  may 
be  wanting  to  preserve  it  for  agriculture, 
or  you  may  not.  I was  just  thinking 
that  there  must  be  a large  number  of 
cases  which  look  as  if  they  are 

susceptible  of  local  settlement? 1 

must  say  I do  not  know  what  view 
Ministers  would  take  about  entrusting 
to  anyone  other  than  themselves 
decisions  involving  the  loss  of  land  for 
agricultural  production.  Those  decisions 
are  essentially  decisions  of  policy. — Mr. 
Crocker:  One  has  to  bear  in  mind  the 
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influence  which  the  Minister’s  decisions 
exercise  over  applications  dealt  with 
locally.  If  one  particular  appeal  in  one 
tract  of  country  is  turned  down,  that 
may  influence  the  local  authority  to  turn 
down  a batch  of  similar  cases  around. 
The  case  may  have  a considerable 
importance  in  that  field. 

1099.  Is  it  really  difficult,  do  you 
think,  to  see  in  advance  the  cases  about 
which  there  is  doubt  whether  they  should 

be  settled  regionally? Dame  Evelyn 

Sharp : When  you  say  “ in  advance  ”, 
do  you  mean  by  definition  of  classes  or 
on  receipt  of  individual  applications? 

1100.  Suppose  it  is  on  receipt  of  in- 
dividual applications  ? 1 think  that 

would  be  more  possible.  On  the  receipt 
of  individual  applications  you  can 
certainly  see  that  some  are  of  what  I 
would  call  purely  local  interest.  You 
could  say  that  some  affect  issues  of 
policy  or  are  matters  of  wider  interest 
or  heated  controversy.  I think  you 
might  get  some  in  the  middle  which  you 
really  know  rather  little  about  until  you 
have  got  the  report  of  the  enquiry. 

1101.  If  some  of  these  planning 
appeals  do  give  rise  to  controversy,  that 
might  be  a reason,  might  it  not,  for 
Ministers  not  having  to  decide  them 

rather  than  having  to  decide  them? 

I do  not  think  so,  no.  I think  ihat  you 
probably  have  read  about  the  Barbican 
proposals  in  the  City  of  London.  I have 
only  seen  the  Press  reports  of  the  enquiry 
and  no  more  as  yet.  There  obviously 
were  strong  conflicting  points  of  view.  I 
should  have  thought  it  was  essential  that 
the  Minister  should  take  the  decision. 
Perhaps  that  is  not  a good  example  since 
it  is  both  a major  issue  and  a matter  of 
controversy.  I should  have  thought  that 
if  there  is  acute  controversy  on  a matter 
of  some  importance.  Parliament  and  the 
public  would  expect  the  Minister  to  settle 
it.  Controversy  alone  does  not  oerhaps 
necessarily  bring  it  to  the  Minister.  You 
can  have  tremendous  controversy  about 
an  issue  of  purely  local  importance,  but 
controversy  about  a matter  of  some 
general  importance  I would  have  thought 
the  Government  would  have  to  settle. 

1102.  If  one  pursued  this  line  of 
thought,  would  all  cases  have  to  go  to 
some  tribunal  first  with  the  Minister  able 
to  call  in  cases  or  would  you  think  the 
Department  would  have  to  determine 
what  should  be  reserved  for  the  Minister 


and  what  might  be  dealt  with  by  the 

local  body? would  think  it  would 

have  to  be  the  Department  that  deter- 
mined it. 

1103.  It  seems  a pity,  does  it  not,  that 
so  many  things  which  arise  in  different 
localities  and  districts  should  depend  on 
central  decision  all  the  while?  If  there 
are  important  national  reasons,  yes,  but 
if  not,  it  is  not  a good  thing  that  the 
regions  of  the  country  should  be  in- 
capable of  managing  their  own  affairs 
to  that  extent.  I think  the  bias  should 
be  in  favour  of  getting  a decision 

locally? ^That  might  lead  to  'the  line 

of  thought  that  there  should  not  be  an 
appeal  at  all  about  certain  types  of 
application.  These  applications  have  aU 
been  settled  first  by  a county  borough 
council  or  county  council.  The  appeal  is 
coming  to  the  Minister  because  par- 
ticular citizen  is  not  content  to  accept  the 
decision  of  the  responsible  local 
authority. 

1104.  I suppose  that  the  procedure  is 

really  much  the  same  as  the  compulsory 
purchase  procedure  as  far  as  the  nature 
of  the  inspector’s  report  goes? ^Yes. 

1105.  Do  you  feel  that  the  same  con- 

siderations hold  about  publication  of  the 
inspector’s  report? Very  strongly. 

1106.  That  is  to  say,  it  should  contain 

recommendations,  and  therefore  should 
not  be  published  on  the  grounds  of 
embarrassment? ^Yes. 

1107.  Embarrassment  meaning  that  it 
rnakes  it  difficult  for  the  Minister  to 

differ  publicly  from  his  servants? 

Yes. 

1108.  I understand  that  to  be  the  posi- 
tion. I do  not  think  I quite  follow  it. 

Publication  is  a possible  line,  but  it 

seems  to  me  plain  that  it  is  very  difficult. 

I believe  that  many  who  advocate  publi- 
cation do  so  because  they  feel  it  would 
embarrass  the  Executive  and — I am  not 
saying  this  in  an  offensive  spirit — ^make 
it  more  difficult  for  the  Executive  to 
come  to  a decision  which  differed  from 
that  of  the  man  who  took  the  enquiry. 

1109.  I think  that  the  point  may  be 

put  by  saying  that  it  will  be  clearer  why 
a decision  was  reached  if,  at  the  public 
stage,  what  has  been  reached  is  known 
and  made  public  and  the  reasons — ^what 
is  finally  decided  by  the  Minister — ^are 
clearly  expressed? 1 think  it  would 
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be  very  much  more  confusing  to  those 
interested.  They  would  see  part  of  the 
process  and  then  silence  would  fall.  Then 
they  would  see  the  last  part  of  the  pro- 
cess. Under  the  present  system  we  try 
to  give  a complete  explanation  of  the 
decision — of  what  took  place  at  the  en- 
quiry and  the  subsequent  process. 

1110.  Lord  Justice  Parker-.  You  told 

me  earlier  that  a Minister  may  modify 
a development  plan  in  any  way  he  thinks 
fit  subject  to  the  one  limitation  in  the 
case  of  land  designated  for  compulsory 
purchase? 'I  think  that  is  right. 

1111.  The  Association  of  Land  and 
Property  Owners  say  in  a Memorandum 
they  have  submitted  to  us : — 

“ When,  however,  the  plan  has  gone 
to  the  Minister,  he  has  made  altera- 
tions to  which  objections  could  have 
been  taken  if  they  had  been  advanced 
by  the  local  authority.  But  the  Minis- 
ter’s decision  is  final  . . 

Have  you  come  across  complaints  of  that 
sort,  that  the  Minister  has  modified  the 
plan  in  a way  which  was  not  adum- 
brated at  the  enquiry? ^Yes. 

1112.  Would  there  be  any  insuperable 
difficulty  in  the  matter  being  referred 
back  to  an  adjourned  session,  as  it  were, 
of  the  enquiry  if  the  Minister  were 
minded  to  make  any  such  modification? 

The  Act  empowers  the  Minister, 

does  it  not,  to  settle  the  plan? 

1113.  It  is  a confusion  we  always  get 
into,  I think.  I was  thinking  of  pos- 
sible changes  that  niight  be  made  in  the 
Act  in  order  to  produce  a better  proce- 
dure. That  is  what  we  are  exploring. 
We  are  not  confined  to  the  Act  as  it  exists 

at  the  moment. ^A  better  procedure 

from  the  point  of  view  of  planning  or 
from  the  point  of  view  of  the  citizen, 
would  you  say? 

1114.  From  the  point  of  view  of  the 
citizen.  To  put  it  quite  simply,  it  does 
not  seem  fair,  on  the  face  of  it,  that  a 
modification  affecting  a citizen  should  be 
made  without  the  matter  ever  having 
been  dealt  with  at  the  enquiry,  and  with- 
out his  ever  having  an  opportunity  to 

object? ^As  I think  we  explained  in 

our  Memorandum,  if  the  Minister  pro- 
poses a really  major  alteration  seriously 
affecting  rights  he  would  not  proceed  to 
alter  the  plan,  but  would  either  leave 
that  part  blank  or  ask  the  local  planning 


authority  to  consider  making  an  amend- 
ing plan.  It  is  perfectly  true  that  he  has 
on  occasion  made  alterations  to  the  plan, 
as  indeed  he  must  do.  It  is  the  only 
practical  method  of  ever  getting  plans 
completed  which  he  thinks  are  right, 
even  though  the  modifications  were  not 
put  to  him  by  way  of  objections  or 
representations. 

If,  when  he  is  going  to  do  that,  he 
should  have  the  whole  matter  exposed 
once  again  to  enquiry  the  process  would 
be  endless.  As  you  know,  a local  plan- 
ning authority  has  to  reconsider  an  ap^ 
proved  plan  every  five  years  and  altera- 
tions of  what  was  done  last  time  will  be 
coming  up  every  five  years. 

1115.  I quite  appreciate  that  from 
your  point  of  view  you  do  not  want  the 
matter  to  be  held  up  indefinitely,  but 
from  the  point  of  view  of  the  citizen 
once  the  plan  is  made  both  the  local 
planning  authority  and  the  Minister 

have  to  have  regard  to  it? They  have 

to  have  regard  to  it  but  they  are  not 
bound  by  it. 

1116.  Yes,  but  from  the  citizen’s  point 
of  view  the  original  plan  is  a very  vital 

matter. Mr,  Summers'.  May  I say 

that,  from  correspondence  we  have  had, 
it  is  evident  that  many  people  are  very 
anxious  to  have  the  plans  settled,  not 
merely  made  but  settled,  and  the  longer 
they  hang  about  in  a provisional  state 
the  worse  for  the  citizen. 

1117.  Can  you  think  of  any  way  in 

which  the  citizen  who  has  not  had  an 
opportunity  to  object  to  something 
which  affects  him  could  be  consulted  or 
given  a further  opportunity  of  objec- 
tion?  Dame  Evelyn  Sharp:  I do  not 

think  there  is  any  other  way  apart  from 
the  process  of  going  all  through  it  again. 
So  many  might  be  affected  if,  say,  there 
was  a change  in  the  zoning  of  an  area 
from  industrial  to  residential.  I think 
if  ycu  are  going  to  do  that  you  have 
to  re-deposit  the  plan  and  let  them  come 
again  and  I do  think  it  would  be  an 
exceedingly  protracted  process. 

1118.  Would  it  be  possible,  if  it  came 
to  a planning  appeal,  for  special  con- 
sideration to  be  given  to  an  applicant 
who  had  had  no  opportunity  of  object- 
ing to  the  relevant  provision  of  the 

plan? 1 know  of  one  case  in  which 

an  applicant  said : “ I do  not  think  in 
relation  to  my  bit  of  land  that  the  change 
made  when  the  Plan  was  approved  was 
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a reasonable  or  a practicable  one  ”,  and 
his  appeal  was  then  allowed.  But  it  is 
perfectly  fair  to  say  that  the  dice  are 
weighted  once  the  plan  is  altered  ; that 
must  be  true. 

1119.  You  said,  I think,  that  the  large 
number  of  planning  appeals  that  you 
dealt  with  last  year  only  amounted  to 
10  per  cent,  of  total  applications  to  local 

planning  authorities? Yes,  but  I 

should  not  like  to  be  held  to  the  figure 
of  10  per  cent.  We  made  a sample 
enquiry  of  a few  major  planning 
authorities. 

1120.  Have  you  got,  or  can  you  get  a 
figure  of  the  percentage  of  cases  where 
the  applicant  who  has  been  refused  by 
the  local  planning  authority  is  willing  to 
accept  their  decision?  It  would  be  in- 
teresting to  see,  for  instance,  whether  a 
large  percentage  were  content  to  accept 
what  you  might  call  the  local  decision 

without  appealing  to  Whitehall? We 

get  no  statistics  from  the  local  planning 
authorities  of  the  number  of  applications 
or  of  refusals.  We  could  make  enquiries 
of  a few  of  the  larger  planning  autho>- 
rities. — Mr.  Summers:  My  impression 
was  that  about  10  per  cent,  of  the  appli- 
cations were  refused  and  about  5 per 
cent,  of  the  applications  led  to  appeal, 
but  I should  not  like  to  be  absolutely 
certain.  We  will  check  it. 

1121.  You  told  me  earlier  that  on  an 
appeal  the  applicant  who  had  been  re- 
fused and  had  therefore  lost  the  first 
round,  begins  the  proceedings.  The 
.Association  of  Land  and  Property 
Owners  complain  that : 

“ The  planning  authority  that  has 
refused  permission  often  fails  to  open 
the  case  at  the  public  inquiry  and  dis- 
charge the  onus  of  proof.  It  is  sug- 
gested that  the  planning  authority 
ought  to  provide  maps  and  deploy  its 
case  so  that  the  supplicant  should  be 
able  to  appreciate  the  case  against  his 
application.” 

I suppose  there  is  something  to  be  said 
for  it  in  that,  when  a local  planning 
authority  has  refused  a citizen  permis- 
sion, say,  to  build  a house,  he  does  not 
fully  know  their  reasons.  It  might  satisfy 
him  if  on  appeal  the  local  planning 
authority  had  the  onus,  as  it  were,  of 

justifying  their  decision? Dame 

Evelyn  Sharp:  They  have  the  onus  of 
justifying  their  refusal.  It  has  always 
seemed  to  us  convenient  and  sensible 
that  the  case  should  open  with  a state- 


ment of  what  it  is  all  about,  which  only 
the  applicant  can  make.  It  may  not 
always  emerge  very  clearly  from  the 
form.  We  have  had  hardly  any  repre- 
sentations on  this  point  and  we  genuinely 
believe  that  this  arrangement  is  the  mo^re 
helpful  to  the  parties.— Mr.  Crocker:  I 
might  perhaps  add  that  very  often  the 
appellant  has  modified  his  proposal  to 
try  to  meet  the  objections  to  it,  which 
lends  particular  force  to  Dame  Evelyn’s 
point. 

1122.  Mr.  Pritchard:  On  the  question 
of  planning  appeals  there  are  two  ^mall 
matters  dealt  with  in  paragraph  12  of 
your  General  Memorandum.  In  the 
first  place  you  state  that  the  power  of  an 
inspector  to  take  evidence  on  oath  is 

virtually  never  used.  Why  is  that? 

Dame  Evelyn  Sharp : We  feel  it  is  never 
needed.  It  has  long  been  part  of  our 
doctrine  that  informality  in  these  pro- 
ceedings is  most  likely  to  be  helpful  to 
the  appellant.  I do  not  know  in  what 
proportion  of  cases  the  appellant  speaks 
for  himself  but  it  is  quite  a considerable 
proportion,  and  I think  that  this  practice 
has  been  adopted  to  encourage  both 
parties  and  indeed  third  parties  to  speak 
freely. 

1123.  In  the  same  paragraph  you  say 
that  costs  are  hardly  ever  awarded. 
Have  they  ever  been  awarded  against 

an  appellant? ^Yes.— Mr.  Crocker: 

We  did  on  at  least  one  occasion,  make 
an  award  in  circumstances  in  which  a 
man  failed  to  turn  up  at  the  enquiry  and 
did  not  bother  to  inform  anybody  that 
he  had  abandoned  his  appeal.  A third 
party  had  appeared  and  had  asked  for 
their  costs. 

1 1 24.  Why  is  the  practice  not  to  award 

costs  on  appeals? Dame  Evelyn 

Sharp:  I cannot  tell  you  historically.  I 
can  tell  you  my  own  view  of  the  prac- 
tice. I do  not  think  one  could  possibly 
award  costs  against  the  party  that 
loses.  As  I said  when  dealing  with  com- 
pulsory acquisition,  it  is  no  crime  to  lose 
your  case.  You  want  very  much  to  build 
a house  on  a particular  piece  of  land  but 
the  final  decision  may  be  that  it  is  in  the 
public  interest  that  the  land  should  re- 
main open.  It  would  be  monstrous  if, 
in  addition  to  having  been  told  you  can- 
not do  what  you  want,  you  should  have 
to  pay  costs.  Similarly,  one  could  not 
go  the  other  way  and  say  that  every 
time  you  won  you  must  be  so  happy 
that  you  would  be  willing  to  pay  costs. 
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It  seems  to  me,  that  we  are,  therefore, 
in  the  position  that  either  we  stick  to 
our  existing  practice  in  which  we  award 
costs  only  where  one  party  has  acted 
vexatiously  or  irresponsibly,  or  we 
award  them  against  the  authority  in 
almost  every  case.  Whereas  I said  that 
I could  see  some  argument  for  the  latter 
practice  in  compulsory  acquisition,  I do 
not  think  that  it  applies  at  all  to 
planning  appeals. 

1125.  On  the  question  of  development 
plans,  in  paragraph  31  of  the  General 
Memorandum  there  is  a reference  to  the 
designation  of  land  for  compulsory 
acquisition  by  a Minister.  Would  that 
be  the  Minister  of  Housing  and  Local 

Government  or  another  Minister? 

Not  the  Minister  of  Housing  and  Local 
Government,  but  any  other  Minister 
with  powers  of  compulsory  acquisition. 

1126.  How  would  this  designation  get 
into  the  draft  development  plan — 
would  the  Minister  have  approached 

the  local  authority  beforehand? 

Mr.  Summers : I think  the  Department 
concerned  ask  the  planning  authority  to 
designate  land  in  their  favour. 

1127.  Then,  when  we  get  to  the  en- 
quiry, this  Memorandum  states  that  the 
representatives  of  the  Department  con- 
cerned attend  to  give  factual  evidence  in 
explanation  of  the  proposal  for  com- 
pulsory acquisition.  What  is  the  signi- 
ficance of  the  limitation  “factual”? 

1 think  it  means  that  they  will 

explain  why  this  proposal  has  been 
made  but  that  the  policy  behind  it  is, 
in  the  last  resort,  a thing  for  which  only 
their  Minister  can  answer  in  Parliament. 

1128.  Would  they  be  cross-examined? 

Dame  Evelyn  Sharp-.  Here  is  our 

old  friend,  the  distinction  between  fact 
and  policy.  If  the  Postmaster  General 
is  proposing  to  acquire  land  for  a tele- 
phone exchange  his  representatives 
would  not  be  cross-examined  about  why 
they  were  improving  the  telephone  ser- 
vices in  the  area,  but  only  on  why  they 
chose  that  site. 

1129.  The  word  “factual”  seems 

rather  more  limited  than  that. ^Per- 

haps it  is  not  quite  the  right  word. 

1130.  And  in  practice  how  far  has 

cross-examination  been  allowed? 

Mr.  Summers : In  the  case  of  the 

designation  of  land  for  the  National 


Library  in  Holborn  it  was  just  like  a 
cross-examination  in  court. 

1131.  The  point  I am  concerned  with 

is,  how  limited  is  the  landowner  in  put- 
ting forward  his  objection? Dame 

Evelyn  Sharp : He  is  not  limited  at  all 
in  practice. 

1132.  There  is  one  other  matter  on 
paragraph  33  : “ Consultation  with  other 
Government  Departments  plays  an  im- 
portant part  in  the  examination  of  the 
plan.”  Would  this  consultation  take 
place  before  or  after  the  local  enquiry? 
Consultation  between  our  Depart- 
ment and  the  other  Government 
Departments  would  take  place  after  the 
enquiry.  There  has  usually  been  con- 
sultation between  the  local  planning 
authority,  who  make  the  plan,  and 
representatives  of  interested  Departments 
before  they  make  the  plan. 

1133.  And  that  is  essentially  private, 

is  it? ^Yes. 

1134.  Lorcf  Balfour  of  Burleigh: 
Paragraph  36  of  the  General  Memo- 
randum says : — 

“ When  the  Minister  has  decided  on 
the  modifications  he  proposes  to  make, 
a list  is  sent  to  the  local  planning 
authority.  It  is  usual  for  the  main 
modifications  to  be  discussed  with  the 
authority  before  the  Minister  comes 
to  a final  decision  on  them.  . . . The 
plan  is  then  formally  approved  by  the 
Minister  with  the  modifications  incor- 
porated in  it.” 

In  practice,  are  third  parties  adversely 
affected  by  not  knowing  about  that  list? 

^I  do  net  think  they  are  adversely 

affected  by  the  consultation  at  which 
the  Minister’s  officials  may  say  to  the 
authority : “ We  want  you  to  do  this 
or  we  want  you  to  do  that  ”.  I could 
not,  however,  say  that  third  parties  may 
not  be  adversely  affected  by  the  fact  that 
the  Minister  may  decide  to  make  certain 
alterations  to  the  plan  without  attempt- 
ing to  consult  them. 

1135.  You  have  told  the  Committee 

that  you  think  it  would  unduly  prolong 
the  proceedings  if  there  were  an  obliga- 
tion to  go  back  to  the  objectors.  Do 
you  think  there  is  any  possibility  that 
something  could  be  done  to-  remove  a 
little  bit  the  grievance  that  things  are 
often  decided  behind  closed  doors  on 
fresh  evidence? 1 find  it  very  hard  to 
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see  what  one  could  do  within  the  limits 
of  practicability.  As  you  will  know, 
there  have  been  thousands  of  objections 
to  many  of  the  plans.  I cannot  see  a 
limit  to  the  process  if  we  constantly  re- 
deposit  until  we  have  heard  every  last 
objection  to  every  last  modification. 

1136.  We  have  got  to  face  the  fact 

that  the  citizen  must  have  his  rights 
overridden;  that  is  an  inevitable  conse- 
quence of  planning.  There  is,  however, 
a feeling  that  his  rights  are  a little  un- 
reasonably overridden  by  the  way  the 
process  works.  Is  there  some  way  in 
which  we  could  give  him  greater  satis- 
faction on  this  point? 1 doubt  if 

there  is.  My  own  belief  is  that  the  feel- 
ing of  people  about  the  damage  which 
planning  does  or  may  do  to  their  interest 
does  not  really  derive  from  the  proce- 
dure by  which  development  plans  come 
into  being  and  could  not  be  cured  by 
modifications  of  that  procedure,  however 
elaborate.  I feel  that  the  hostility  that 
some  ^ people  undoubtedly  feel  to  plan- 
ning is  because  the  process  of  planning 
is  bound  to  hurt  some  interests,  and  per- 
haps hurt  some  interests  acutely.  I do 
not  think  that  any  alteration  of  proce- 
dure can  avoid  that  result,  and  I doubt 
if  it  can  really  mollify  the  feelings  of 
the  injured  person. 

1137.  Are  you  thinking  of  interests 
which  could  be  mollified  by  more  ade- 
quate financial  compensation,  or  interests 

of  some  other  kind? think  it  is 

quite  certain  that,  if  very  handsome 
compensation  at  current  market  values 
were  paid  for  any  depreciation  in  value 
resulting  from  a planning  decision  or 
a proposal  in  a development  plan,  the 
people  injured  would  find  it  very  much 
easier  to  accept  the  decision.  But,  as 
you  know,  the  result  would  be  that 
planning  would  be  almost  wholly 
frustrated.  I do  not  want  to  go  into 
the  Uthwatt  Report  and  the  1947  Act, 
but  planning  was  able  to  make  very  little 
headway  in  the  past  because  of  the 
bugbear  of  compensation. 

1138.  Mr.  Bowen:  I understand  that 
in  cases  where  planning  applications  are 
refused  a very  substantial  proportion  of 
the  applicants  do  not  exercise  their  right 
of  appeal.  Do  you  think  that  number 
would  be  increased  or  decreased  if  the 
applicant  had  the  right  to  appear  before 
the  planning  committee  and  make 


representations? think  that  there  is 

a great  deal  in  the  point  you  are  making. 
I feel  that  much  of  the  appeal  work 
arises  because  the  planning  authority  too 
often  fails  to  persuade  the  applicant  of 
the  necessity  for  the  attitude  they  take, 
or  perhaps  too  often  fails  to  agree  with 
him  on  something  that  he  might  do 
which  would  not  be  objectionable.— Afr. 
Summers:  We  have  several  times 

asked  local  planning  authorities  to 
discuss  applications  with  applicants 
before  they  refuse  them  so  as  to  see 
whether  some  modified  application 
could  be  approved. 

1139.  No  doubt  that  has  been  of  par- 
ticular value  where  more  than  one 
Government  Department  is  involved? 

Dame  Evelyn  Sharp:  I am  sure  it 

is  a most  valuable  process.  I do  not 
doubt  that  planning  authorities  are 
handicapped  by  shortages  of  staff  able 
to  undertake  long  and  patient  negotia- 
tions and  discussions  with  applicants,  but 
I believe  it  would  be  worth  while  to  try 
to  develop  more  of  that  sort  of  explana- 
tion and  consultation. 

1140.  Mr.  Johnston:  I understood  you 

to  say  that  the  Minister,  when  consider- 
ing whether  or  not  to  allow  a planning 
appeal,  may  have  to  consider  a policy 
factor,  and  you  gave  us  as  an  example 
of  a policy  factor  the  Government’s 
policy  regarding  agriculture? ^Yes. 

1141.  Can  you  give  me  any  other 

policy  factor? might  take  the  range 

of  mineral  appeals  in  which  there  usually 
is  a conflict  between  the  desire  of  the 
mineral  worker  to  work  a certain  area 
of  land  and  perhaps  agriculture  or 
amenity.  What  is  the  need  for  increased 
production  of  the  mineral,  what  are  the 
possible  alternatives  to  this  particular 
site  or  area;  how  do  we  weigh  those 
against  the  other.  Another  policy  fac- 
tor is  the  maintenance  of  the  green  belt 
particularly  when  questions  of  the  site  of 
a local  authority  housing  scheme  arise. 
You  can  also  have  policy  in  relation 
to  road  safety — ^for  example  whether  or 
not  to  allow  entrances  to  classified  roads. 

] 142.  I wonder  if  the  examples  which 
you  have  given  do  not  fall  into  two 
different  categories.  On  the  one  hand 
there  are  agriculture  and  minerals  which 
are  probably  matters  of  high  Govern- 
ment policy.  But,  surely,  whether  or  not 
to  invade  the  green  belt  or  to  build  a 
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house  near  a main  traffic  artery  is  not 

a policy  decision,  is  it? My  Minister 

would  certainly  regard  a decision 
whether  or  not  to  invade  an  area  which 
he  has  agreed  with  the  planning 
authority  ought  to  be  a green  belt  as 
a decision  of  policy  and  one  in  which 
he  would  take  a very  great  interest.  On 
your  second  point  the  Minister  of  Trans- 
port will,  I think,  from  time  to  time, 
alter  his  views  as  to  how  far  he  thinks 
he  can  apply  certain  sorts  of  restriction 
in  order  to  ensure  safety.  That  I think 
is  an  issue  of  policy. 

1143.  Sir  Geoffrey  King:  I want  you 
to  go  back  for  a moment  to  the  Chair- 
man’s questions  to  you  about  the 
possibility  of  delegating  this  kind  of 
planning  appeal  to  a tribunal  of  some 
kind.  I am  not  going  to  ask  you  whether 
you  agree  with  it,  or  whether  you  think 
it  is  practicable  ; I want  to  see  whether 
we  can  agree  on  one  or  two  questions 
which  any  such  proposal  would  raise. 
First,  would  you  agree  that  it  would 
involve  a major  self-denying  ordinance 
by  Parliament,  because  it  would  mean 
that  the  decision  of  the  tribunal  would 
have  to  be  accepted  by  Members  of  Par- 
liament? It  would  be  quite  a major 

change,  would  it  not? Certainly. 

The  one  thing  I would  feel  clear  upon 
is  that  if  any  tribunal  system  of  this 
kind  were  thought  to  be  practicable 
then  the  tribunal’s  decision  must  be  final. 

1144.  The  second  point  I want  to  put 
to  you  is  that  the  adoption  of  this  system 
would  mean  that  an  appellant  would  go 
to  some  perfectly  novel  tribunal  whose 
decision  would  be  binding  on  the 
county  council  as  well  as  on  everybody 
else.  Is  there  any  precedent  for  that 
kind  of  submission,  or  would  it,  dO'  you 
think,  in  itself  involve  a rather  awkward 
controversy,  on  the  purely  theoretical 

level  if  you  like? 1 cannot  think  of 

a precedent  within  the  field  with  which 
I am  familiar.  When  you  say,  would  it 
involve  controversy,  do  you  mean  would 
such  a system  be  acceptable? 

1145.  Would  it  touch  the  susceptibili- 
ties, in  your  judgment,  of  the  major  local 
authorities,  who  are  rather  keen  on  their 

powers? 1 do  not  know  what  line 

they  would  take  about  that  sort  of 
system. 

1146.  The  other  point  I want  to  put 
concerns  the  inspectors’  reports.  We 


have  had  many  discussions  on  this  point, 
and  this  morning,  when  we  were  talking 
about  new  towns,  one  rather  gathered 
that  the  absence  of  recommendations 
from  the  inspector’s  report  in  that  case 
was  a material  factor  in  your  mind  in 
considering  whether  it  should  be  pub- 
lished or  not.  Suppose  that  in  every 
case  of  an  enquiry  the  inspector  limited 
his  report  to  what  one  would  call  a 
summary  of  what  took  place,  and 
made  any  recommendations  quite 
separately,  would  you  think  it  practicable 
to  publish  the  factual  report  and  not  the 

recommendations? 1 think,  as  I said 

earlier  when  discussing  this,  that  it  would 
be  very  burdensome.  Obviously  the 
inspector  would  take  a good  deal  more 
care  about  the  language  he  used,  and 
take  a good  deal  more  care  to  relate 
nearly  everything  that  took  place, 
instead  of,  as  at  present,  relating  only 
what  was  relevant.  But  apart  from  the 
burden  on  the  inspectors — something 
which  I myself  should  be  most  anxious 
to  avoid — I can  see  no  objection  to  pub- 
lishing that  part  of  the  report.  On 
occasions  the  parties  have  asked  us  to 
have  a shorthand  note  taken  of  the  en- 
quiry, and  in  cases  of  very  great  public 
interest  or  controversy  we  have  some- 
times decided  to  have  a shorthand  note 
taken.  I have  known  cases  of  these 
shorthand  notes  being  put  on  sale. 

1147.  Leaving  aside  the  staff  question 
— do  not  think  I underrate  the  difficulties 
— it  would  enable  you,  if  you  wishea 
to  do  it,  to  get  the  best  of  both  worlds  : 
you  would  get  the  views  of  your  experi- 
enced inspectors  and  yet  meet  the 
arguments  of  those  people  who  think 
that  the  inspector’s  report  should  be 

published? If  there  are  any  number 

of  people  who  think  that,  it  would  enable 
us  to  meet  the  argument. 

1148.  Lord  Linlithgow:  May  I refer 
you  again  to  paragraph  36  of  the  General 
Memorandum?  Here  it  says  that  in 
dealing  with  development  plans  it  is 
usual  for  the  Minister  to  discuss  with 
the  local  planning  authority  any  modifi- 
cations he  proposes  to  make.  In  para- 
graph 9,  which  deals  with  planning 
appeals  there  is  no  reference  to  the 
Minister  discussing  with  the  local 
planning  authority.  Is  that  significant? 

^Yes,  it  is.  After  it  is  made  ana 

submitted  to  us,  we  should  never  discuss 
an  appeal  with  the  local  authority  any 
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more  than  a compulsory  purchase  order. 
The  only  reason  why  we  do  this  on 
development  plans  is  the  practical  one 
that  we  may  need  to  enquire  whether 
the  proposed  modifications  are  feasible. 
Provision  was  made  for  this  in  Section 
10  (3)  of  the  1947  Act,  because  it  was 
thought  to  be  a practical  necessity. 

1149.  Lord  Justice  Parker  raised  the 
point  of  the  appellant  not  seeing  what 
the  Minister  had  put  into  the  modifica- 
tion and  not  getting  a chance  to  enquire 
about  it.  It  occurred  to  me  that  there 
was  another,  perhaps  hypothetical, 
danger.  In  preparing  its  development 
plan  the  local  planning  authority  may 
leave  out  something  which  it  wants  in 
the  plan  but  knows  will  not  be  popular 
locally.  It  may  then  hint  to  the  Minister 
that  he  should  put  it  into  the  plan  by 
way  of  modification.  In  this  way  they 
could  by-pass  the  whole  business  of 

public  reaction  to  the  plan. 1 do  not 

think  that  would  arise  in  practice.  It 
would  certainly  be  right  that,  if  the 
Minister  desired  to  make  such  modifica- 
tions that  he  was  changing  the  whole 
character  of  the  plan,  he  should  not  do 
that  by  way  of  modification  but  shoula 
request  the  local  authority  to  start  again 
or  start  again  on  that  particular  part. 
That  has  in  fact  happened.  In  the  case 
of  the  roads  in  Ojdord  the  Minister, 
when  he  approved  the  plan  submittea 
by  the  Oxford  City  Council,  said  he  fell 
that  it  did  not  deal  adequately  with  the 
traffic  congestion  in  the  centre  of  the 
City  and  that  the  City  Council  should 
start  again  on  that  part  of  the  plan.  He 
did  not  simply  attempt  to  write  into  the 
plan  something  about  roads. 

1150.  But  you  do  not  think  there  is 
an  oppormnity,  in  fact,  for  local  authori- 
ties to  slide  some  particular  proposal  in 
via  a modification  which  they  did  not 

like  to  put  in  originally? If  they  can 

persuade  the  Minister  to  take  the  onus 
which  they  will  not  take. 

1151.  But  you  think  it  is  most 

unlikely? r do. 

1152.  I imagine  that  much  dislike  of 
development  plans  might  be  due  to  the 
plans  themselves  not  being  very  well 
drawn  up.  I say  that  advisedly  because 
I know  of  two  cases  in  which  the  plan 
had  been  drawn  up  and  published  and 
it  was  subsequently  discovered  that  a 
large  piece  of  the  area  had  never  in 


fact  been  visited.  You  can  only  prevent 
that  type  of  thing  occurring  if  you  are 
quite  happy  that  the  choice  of  people 
for  planning  committees  is  a wise  one. 
We  have  been  talking  about  the  planning 
authority  quite  a lot,  can  you  give  us 
an  idea  of  what  people  are  chosen,  say, 
for  a county  council  planning  authority? 
Are  they  trained  surveyors  or  permanent 

officials  of  the  county  council? ^The 

county  council  have  a planning  com- 
mittee who  are  responsible  for  making 
the  plan  and  handling  applications, 
except  to  the  extent  that  they  delegate 
that  to  district  councils.  The  members 
of  the  committee  will  be  ordinary  mem- 
bers of  a local  authority. 

1153.  In  other  words  they  are  really  a 

sub-committee  of  the  council? They 

are  a committee  of  the  council  and  have 
expert  officers. 

1154.  And  are  they  appointed  for  a 
period  or  ad  hoc  for  a particular  plan? 

1 think  members  of  committees  are 

appointed  from  year  to  year,  but  some- 
times they  do  stay  on  committees  for  a 
long  time.  They  become  very  interested 
in  a particular  part  of  the  council’s  work 
and,  indeed,  become  very  expert. 

1155.  Sooner  or  later  will  you  reach 
a saturation  point  where  all  planning 
has  been  finished,  and  everywhere  it  has 
been  decided  what  is  going  to  remain 
an  open  area  and  what  is  going  to  be 

built  on? The  process  is  fluid.  We 

have  reached  the  stage  at  which  virtually 
every  area  is  covered  by  a plan  made 
by  the  planning  authority  and  submitted 
to  us.  In  rather  more  than  half  the 
cases,  those  plans  have  been  approved 
and  the  others  are  coming  along  for 
approval,  but  aU  the  time  the  local 
authorities  are  required  by  the  Act  to 
consider  variations  and  modifications  and 
fillings-in  of  the  plan.  The  plan  itself 
is  really  only  a broad  guide  to  authorities 
and  developers,  and  a great  deal  of  it 
will  not  be  in  detail  at  all.  For  example, 
in  an  area  designated  as  rural  or  agricul- 
tural for  the  time  being  in  a county  plan, 
we  envisage  no  development,  but  any- 
thing can  happen  at  any  time  which 
may  change  that  plan. 

1156.  In  other  words,  it  may  well  be 

that  the  original  plan  will  show  an  area 
as  an  open  space,  and  that  later  on 
circumstances  will  change  and  houses 
may  be  budlt  there? Mr.  Crocker:  It 
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goes  rather  further  than  that.  It  is  a 
plan  showing  proposals  for  development. 
It  does  not,  normally  speaking,  say  that 
that  area  is  closed  to  the  public,  it  just 
leaves  it  blank  because  there  are  no 
proposals  for  development  in  that  area. 
Later  on  it  may  be  necessary  to  build  in 
that  area.  You  see  the  distinction  I am 
trying  to  draw?  You  took  an  example 
where  a plan  had  a positive  proposal  for 
an  open  space  and  said  that  it  might 
be  necessary  to  change  that  for  housing. 
That  may  be.  But  a large  proportion 
of  the  area  covered  by  a county  plan  is 
purely  negative.  It  shows  no  proposal 
for  development  and  just  leaves  the  map 
blank. 

Chairman : It  is  like  the  bell  man’s 
map  lin  The  Hunting  of  the  Snark — “ a 
perfect  and  absolute  blank  ” ! 

1157.  Lord  Linlithgow.  If  I wanted  to 

live  in  a certain  area  in  which  I had 
seen  a house  for  sale  I should  like  to 
find  out  before  I bought  that  house 
whether  I was  in  a development  area  or 
not.  Is  there  such  a thing  as  a non- 
development area? Leaving  aside 

these  specific  green  belts  there  is  not 
really  such  a thing  as  an  area  which 
is  closed  to  development.  There  is  an 
area  jn  which  there  are  no  present  pro- 
posals for  development  but  who  knows 
what  may  come  along?  In  other  words, 
one  cannot  rely  on  the  fact  that  nothing 
will  ever  happen. — Dame  Evelyn  Sharp : 
If  you  want  security  I would  recommend 
you  to  try  for  an  area  shown  as  a 
national  park! 

1158.  Lord  Balfour  of  Burleigh: 

Planning  authorities  do  sometimes 
employ  outside  consultants  to  advise 
them,  do  they  not? ^They  do,  particu- 

larly for  the  preparation  of  reconstruc- 
tion plans  in  some  of  the  blitzed  cities. 

1159.  Miss  Oswald:  Am  I right  in 
thinking  that  applications  for  planning 
permission  must  go  to  the  district 
council  in  the  county  area  and  not  to 

the  county  council? They  all  go 

through  the  district  council. 

1160.  But  do  they  then  go  to  the 
county  council,  or  are  a good  many 
of  them  dealt  with  finally  by  the  district 

council? It  is  not  always  the  same 

in  all  counties. 

1161.  I think  from  my  experience  that 
a good  many  district  councils  actually 
deal  with  them  finally  apart  from  the 


appeal.  I wonder  whether  people  who 
were  not  happy  about  a decision  of  a 
district  council  might  feel  more  satisfied 
if  they  could  go  to  the  county  council. 
There  they  might  perhaps  get  the 
situation  explained  to  them  more 
satisfactorily  by  someone  with  broader 
experience  of  the  kind  of  question  they 

are  raising? ^Practice  varies  a good 

deal.  Some  district  councils  are  very 
large  authorities  with  a large  range  of 
staff. — Mr.  Crocker : It  is  quite  common 
for  district  councils  to  act  on  the  advice 
of  the  planning  officers  of  the  county 
council.  The  county  council  provides 
expert  staff. 

1162.  One  thing  likely  to  prevent 
people  going  to  appeal  is  to  get  decisions 
conveyed  to  them  in  a way  which  they 
can  readily  understand  and  accept.  My 
impression  is  that  quite  often  the  higher 
up  in  the  scale  of  experience  you  go  the 
more  likely  you  are  to  find  someone  who 
can  explain  things  so  that  they  can  be 
understood.  I wonder  whether  it  is  con- 
ceivable that  there  should  be  a further 
stage  between  the  decision  of  the  district 
council  and  the  appeal  to  the  Minister. 

I think  really  I am  suggesting  an  alterna- 
tive method  of  appeal. Dame  Evelyn 

Sharp : I should  not  think  that  an  appeal 
from  a district  council  to  a county 
council  would  be  a satisfactory  solution 
here.  The  plan  is  made  by  the  county 
council,  which  is  standing  behind  the 
district  council  in  the  decisions  which  the 
district  council  make.  That  is  not  to 
say  that  the  two  authorities  are  always 
in  agreement.  They  are  not,  but  I do 
not  think  that  the  citizen  would  feel  that 
he  had  much  of  a run  if  appeals  from 
district  to  county  were  the  rule. — Mr. 
Crocker : I think  most  delegation 

schemes  have  a provision  whereby 
county  councils  can  withdraw  the 
delegation  in  respect  of  difficult  cases. 

1163.  Mr.  Bowen:  Is  not  this  the 

set-up  in  some  areas?  You  have  a county 
planning  authority  and  a district 
planning  authority  which  is  a planning 
committee  consisting  of  representa- 
tives from  the  county  council  and 
representatives  from  the  district  council? 
Dame  Evelyn  Sharp:  Yes,  that  is  so. 

1164.  An  application  would  be  con- 
sidered in  the  first  place  by  the  district 
committee  and  in  any  event,  whether  it 
was  rejected  or  accepted,  it  would  go 
from  the  district  committee  to  the  county 
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planning  committee.  So  that  a man 
turned  down  by  the  district  planning 
committee  has,  in  effect,  an  appeal  to 

the  county  planning  committee? 

am  not  sure  that  if  the  district  com- 
mittee turns  an  application  down  it 
necessarily  always  goes  on  to  the  county 
planning  committee.  I think  the  practice 
varies  in  different  counties.  I think  the 
situation  generally  is  that  the  county 
planning  committee  ensure  that  certain 
types  of  building  are  not  allowed  without 
their  being  consulted.  There  is  in  fact  a 
very  large  measure  of  delegation  in  the 
handling  of  the  day  to  day  applications 
in  the  planning  field  and  if  they  all 
came  to  the  county  planning  committee 
there  would  be  no  delegation. 

1165.  But  v/hatever  happens  one  of 
the  difficulties  is  that  there  is  no  power 
of  representation  before  the  planning 

committee? Mr.  Crocker:  I do  not 

think  there  is  anything  to  stop  the  com- 
mittee seeing  people.  It  simply  is  that 
they  cannot  be  compelled  to,  but  what 
demands  that  would  make  on  the  time 
of  officials  if  they  had  to  see  all 
applicants  I just  do  not  know. — Dame 
Evelyn  Sharp:  I thought  I had  heard  of 
a case  in  which  a planning  committee 
had  seen  some  people. 

1166.  Mr.  Symons:  I have  been  told 

that  it  is  possible  for  applications  for 
planning  permission  to  be  made  and 
even  granted  without  a vitally  interested 
party,  such  as  a tenant,  knowing  any- 
thing about  it? ^Yes. 

1167.  That  sounds  a very  unhappy 

state  of  affairs,  does  it  not?  Is  it  neces- 
sary?  1 think  it  is  necessary.  This 

has  been  the  subject  of  some  debate.  It 
is  not  only  that  a vitally  interested  party 
like  a tenant  might  not  know  if  tfie 
owner  is  making  an  application.  It  is 
the  law  that  anybody  can  seek  a planning 
decision  in  relation  to  any  piece  of  land. 
You  might  be  intending  to  make  me  an 
offer  for  my  bit  of  land  and  naturally 
would  want  to  know  before  you  did  so 
whether  a building  of  the  kind  that  you 
wanted  to  put  there  was  going  to  be 
allowed  on  that  land.  The  law  permits 
you  to  establish  that.  I think  the  point 
ds  that  people  have  an  interest  in 
knowing  what  development  will  be 
allowed  on  a particular  bit  of  land,  even 
though  they  may  not  be  the  owner  or 
tenant. — Mr.  Crocker:  We  normally  ask 
if  the  owner  has  been  informed  of  the 


application  but  we  do  not  take  any  action 
on  the  results  of  that  question. — Dame 
Evelyn  Sharp : If  the  case  came  to  appeal 
our  inspector  would  always  find  out 
whether  all  the  interested  parties  had 
been  consulted.  The  views  of  the  owner 
may  well  be  relevant.  But  I think  we 
should  run  into  difficulty  if  we  went  the 
other  way  and  ruled  that  only  a person 
with  an  interest  in  the  property  could 
make  application  and  then  only  if  every- 
body else  with  an  interest  had  been 
informed. 

1168.  You  will  admit  that  it  does  seem 
very  odd  if  somebody  can  apply  and 
permission  be  granted  without  the  owner 

being  informed? Mr.  Crocker:  I 

should  perhaps  add  that  the  permission 
is  for  the  benefit  of  the  land  and,  there- 
fore, the  only  person  able  to  use  it  would 
be  the  owner.  It  would  not  be  the 
applicant  unless  and  until  he  could 
secure  possession  of  the  land. 

1169.  He  goes  a fair  way,  you  will 
admit,  if  he  has  planning  permission? 

Not  a fair  way  towards  getting 

possession.  The  owner  has,  in  effect,  the 
right  of  veto  over  the  implementation  of 
that. 

1170.  It  would  be  if  it  were  another 

local  authority,  would  it  not? It 

might,  to  some  extent,  I think,  in  those 
circumstances. — Dame  Evelyn  Sharp: 
They  can  only  get  the  land  against  the 
the  wishes  of  the  owner  by  compulsory 
purchase. 

1171.  Chairman:  I think  we  come 
now  to  the  fourth  of  our  subjects ; 
Clearance  Orders.  I have  two  matters 
I should  like  to  raise.  The  first  really 
concerns  what  kind  of  thing  one  is  doing 
in  these  clearance  schemes  and  the 
second  relates  to  the  different  nature  of 
the  appeal  in  schemes  involving  more 
houses  than  one.  If  I may,  T will  deal 
with  the  first  point  by  another  quotation 
from  Mr.  Griffith  and  Dr.  Street(i).  I 
think  it  raises  three  points  ; one  about 
major  policy,  one  about  discretion  and 
one  about  privilege.  They  say  this:  — 

“ This  word  ‘ policy  ’ must  be  looked 
at  circumspectly:  it  has  an  emotive 
force  which  conjures  up  a vision  of 
some  matter  which  should  be  settled 


(0  Griffith  and  Street,  Principles  of  admin- 
istrative law. 
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at  Cabinet  level.  A consideration  of 
typical  cases  of  regulatory  action 
reveals  that  they  do  not  involve  policy 
in  this  sense  at  all.  Consider  for 
instance  Section  25  of  the  Housing 
Act,  1936,  which  aims  at  the  clearance 
of  slum  areas.  If  a local  authority  is 
satisfied  that  houses  are  unfit  for 
human  habitation,  that  all  the  build- 
ings in  the  area  should  be  demolished, 
that  there  is  other  accommodation  for 
the  displaced  residents,  and  that  it  can 
afford  the  expense  of  the  project,  it 
may  make  a clearance  order  which  is 
effective  only  when  confirmed  by  the 
Minister  of  Local  Government  and 
Planning.  The  latter  causes  a public 
local  inquiry  into  the  facts  to  be  held 
before  deciding  whether  to  confirm  the 
order.  It  is  an  exaggeration  to  say 
that  this  decision  is  one  of  policy. 
Properly  understood  policy  should  be 
limited  to  the  ultimate  value 
judgments.  There  is  a graduated  scale 
of  decisions  at  one  end  of  which  the 
ethical  judgment  is  all  important,  and 
at  the  other  end  of  which  is  a factual 
proposition,  and  all  issues  between  are 
a blending  of  the  two.  Only  where 
the  normative  or  ethical  element  is 
relatively  big  in  relation  to  the  factual 
should  there  be  merely  political 
responsibility  to  Parliament.  In  short, 
these  are  cases  of  discretions,  as  the 
courts  themselves  have  acknowledged, 
since  they  will  review  for  abuse  of 
discretion.  A further  source  of  con- 
fusion is  that  the  factual  investigatory 
procedures  do  not  cover  all  the  factual 
elements  of  the  case  ; the  important 
distinction  between  evidence  of  fact 
and  expert  opinion  on  facts  is  not 
recognised  ; this  in  practice  gives  undue 
weight  to  the  discretionary  element. 
In  the  housing  cases,  for  instance, 
there  are  many  issues,  engineering 
reports,  reports  of  surveyors,  financial 
data,  contained  in  Government  files 
and  motivating  decisions  but  not 
divulged  to  interested  parties,  which 
are  factual,  yet  shelter  under  the  cloak 
of  policy.  The  Executive  dislikes  the 
publication  of  its  files  and  it  has  used 
its  influence  over  the  Legislature  to 
prevent  their  publication  here  in  the 
same  way  as  it  has,  at  great  injustice 
to  the  citizen,  secured  in  the  ^own 
Proceedings  Act,  1947,  a provision 
forbidding  him  access  in  litigation  to 
Government  documents.  The  courts 


haVe  supported  this  artificial  extension 
of  the  area  of  discretion.” 

I judge  from  what  they  say  that  these 
two  authors  do  not  altogether  approve 
of  the  way  in  which  at  present  Clearance 
Orders  are  handled.  Would  you  like  to 
comment  on  the  points  they  raise  and 
tell  me  where  you  would  agree  with 
them,  or  if  you  wish  to  disagree,  on  what 

points  and  how  far? ^The  question,  if 

I understand  it,  is  whether  it  is  necessary 
or  appropriate  that  it  should  be  the 
Minister  who  confirms  a Clearance 
Order,  or  it  may  be  a Compulsory 
Purchase  Order.  What  has  to  be  deter- 
mined, I think,  is  whether  every  house 
within  the  area  is  truly  unfit.  As  you 
know,  there  turns  on  that  the  question 
how  much  compensation  the  owner  of 
the  house  will  get,  as  well  as  the  broad 
question  whether  the  whole  area  should 
be  cleared  or  purchased.  I suppose  that 
there  also  has  to  be  a judgment,  in 
confirming  either  of  these  Orders,  that 
the  local  authority  is  in  a position  to 
re-house  the  people  who  will  be  turned 
out.  I should  have  thought  that  those 
were  decisions  proper  for  the  Minister 
to  take,  in  the  sense  that  they  are 
decisions  which  should  be  open  to 
challenge  in  Parliament  on  the  general 
standard  he  is  taking  in  these  matters. 
For  example,  in  this  question  of  unfit- 
ness, what  is  or  what  is  not  unfit,  is  not 
defined  in  the  statute.  What  is  set  out 
in  the  statute  are  certain  matters,  under 
eight  heads,  each  of  which  has  to  be 
considered  in  relation  to  unfitness : state 
of  repair,  freedom  from  damp,  ventila- 
tion and  so  forth,  but  there  as  no 
definition  there  about  how  much  ventila- 
tion there  should  be,  or  how  free  from 
damp  the  property  should  be.  It  is,  I 
think,  impossible  to  define  that. 

1172.  That  is  saying  there  is  an  area 

of  discretion? ^Tfaere  is  an  area  of 

discretion.  The  confirmation  of  the 
Clearance  Order,  or  the  Compulsory 
Purchase  Order  involves  a decision  which 
may  seriously  affect  owners  and  tenants. 
The  owners  are  to  lose  their  property 
— without  compensation  if  the  house  is 
declared  unfit — and  the  tenants  are  to 
be  moved  to  other  houses.  I should 
have  thought  it  was  a decision  of 
sufficient  importance  that  the  Minister 
should  make  it.  It  is  obviously  important 
also  that  so  far  as  possible  the  standard 
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of  fitness  in  different  areas  at  one  and 
the  same  time  should  be  consistent. 

1173.  But  if  the  argument  is  that 
■where  the  element  of  discretion  is  con- 
siderable, as  clearly  it  is,  and  where 
either  legislation  or  regulation  has  not 
laid  down  a series  of  conditions  so  that 
all  that  the  deciding  body  has  to  do  is 
to  bring  the  particular  case  under  the 
appropriate  complex  of  rules,  it  seems 
to  me  that  the  argument  that  has  just 
been  used  leads  to  the  conclusion  that 
other  cases  in  which  there  is  a large  area 
of  discretion,  and  only  some  things  are 
defined  in  legislation  or  regulation,  ought 
to  have  the  same  treatment.  For  example, 
one  ought  to  revise  one’s  notions  of  Rent 
Tribunals,  where  clearly  the  notion  of 
a fair  rent  is  incapable  of  exact  defini- 
tion, and  say,  by  parity  of  argument, 
that  these  should  be  reserved  for  the 

Minister. 1 should  have  thought  that 

was  a very  different  issue. 

1174.  But  there  is  a large  discretion, 

is  there  not? 1 should  have  thought 

that,  on  the  question  of  fixing  a fair  rent, 
evidence  of  levels  of  rent  in  the  locality 
was  very  material.  On  the  question  of 
saying  what  standard  of  unfitness  was 
generally  being  taken  to  warrant  the  con- 
firmation of  Clearance  Orders,  I would 
have  thought  that  was  a decision  on 
which  Parliament  would  wish  a Minister 
to  be  prepared  to  answer  to  them. 

1175.  That  ds  to  say  that  the  appro- 

priateness of  these  being  cases  for 
Ministerial  decision  really  rests  on  there 
being  one  standard.  If  Ministers  change 
the  standard  it  must  be  applied  in  all 
cases  where  local  authorities  want  to 
have  clearance  schemes? ^Yes. 

1176.  If  there  was  not  that  standard 
to  which  they  had  to  adhere  then  the 
procedure  would  not  be  in  the  same 

way  appropriate? If  you  were  to  say 

that  houses  must  have  certain  require- 
ments in  regard  to  the  bathroom, 
lavatory,  and  so  forth,  or  that  houses 
must  be  comparable  with  houses  built 
at  a certain  period,  or  provide  certain 
accommodation,  you  have  then  a 
standard  which  can  be  judged  by  a 
tribunal  or  by  a court.  But  it  seems 
to  me  that  in  this  question  of  unfitness, 
you  have  the  Minister  saying : “ At  this 
point  in  time  I am  prepared  to  stand 
on  a certain  standard  of  what  is  unfit 
Of  course,  it  is  all  the  time  a rising 


standard.  What  is  regarded  as  unfit 
today  would  probably  not  have  been 
regarded  as  unfit  fifty  years  ago.  I 
should  have  thought  that  deciding  that 
standard  was  a necessary  part  of 
Ministerial  responsibility. 

1177.  If  my  understanding  is  correct 
the  procedure  varies  according  to 
whether  you  are  dealing  with  the 
removal  of  a group  of  houses  or  of  one 

house. Mr.  Phillips:  A Clearance 

Order  deals  with  a group  of  houses,  a 
Demolition  Orders  deals  with  one  house. 

1178.  When  you  are  dealing  with  a 
Demolition  Order  the  appeal  is  to  a 
court  of  law  ; when  you  are  dealing  with 
a Clearance  Order  the  appeal  is  to  the 
Minister.  Putting  it  very  simply,  is  it 
the  departmental  view  that  the  removal 
of  one  house  is  a legal  issue  but  the 
removal  of  two  or  more  is  a political 

issue? In  the  case  of  the  Demolition 

Order  the  process  starts  rather  differently. 
It  starts  by  the  local  authority  saying 
to  the  owner  that  in  their  view  the  house 
is  unfit.  They  then  say  they  are  prepared 
to  consider  any  proposals  he  cares  to 
make  for  making  the  house  fit  and  that 
if  he  does  not  make  proposals  they  will 
make  a Demolition  Order.  If  the  owner 
takes  the  view  that  the  house  is  not 
unfit,  or  if  he  has  made  proposals  for 
improvement  which  the  local  authordtv 
reject  as  inadequate,  he  can  appeal  to 
the  court. 

1179.  Allowing  for  the  difference  in 
the  origin  of  dispute  do  you  want  to 
argue  that  the  difference  in  the  direction 
in  which  the  appeal  lies  ds  simply  a 
matter  of  history  without  any  logic,  or 
is  it  a matter  of  logic  and  principle  which 
the  Department  would  defend  and 

approve? Dame  Evelyn  Sharp:  I 

should  think  it  is  a matter  of  history 
but  I am  not  sure  and  I would  prefer 
to  let  you  have  a note  about  dt. 

1180.  Lord  Justice  Parker:  I just  do 
not  understand  this.  I have  been  looking 
at  the  Housing  Act,  1936,  and  the 
relevant  wo-rds  in  Section  25  are : “ that 
the  houses  in  that  area  are  by  reason 
of  disrepair  or  sanitary  defects  unfit  for 
human  habitation  . . . That  is  a 
perfectly  factual  matter,  .and  I cannot  see 
why  it  should  be  for  the  Minister  to 

decide. 1 should  have  thought  if  there 

was  one  matter  on  which  Parliament 
would  wish  to  have  the  right  of  ultimate 
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cross-examination  of  the  Minister  and 
say  what  they  thought,  it  would  be  the 
standard  on  which  houses  were  being 
regarded  by  the  Miniister  as  fit  or  unfit 
for  human  habitation. 

1181.  But  surely,  it  does  not  change 
from  day  to  day?  I suppose  the  medical 
officers  lay  down  or  advise  the  Minister 
what  should  be  the  standard  of  the  day, 

do  they  not? Mr.  Phillips:  It  does 

not  work  like  that,  I think.  The  local 
authority  has  eight  points  to  take  into 
account.  Having  looked  at  the  houses 
from  those  eight  points  of  view  the 
conclusion  they  have  to  reach  before  they 
can  represent  that  the  houses  are  unfit 
is  how  far  they  are  defective  in  one 
or  all  of  those  points.  That  means  you 
can  have  a house  which  may  be  defec- 
tive technically  speaking  in  one  or  more 
of  those  matters  but,  nevertheless,  they 
may  reach  £he  conclusion  that  it  is  not 
unfit  for  human  habitation.  Obviously, 
different  people  at  different  times  can 
take  a higher  or  lower  standard  in 
applying  those  tests  and  that  is  what 
we  are  saying. 

1182.  But  the  courts  every  day  are 
deciding  that  houses  are  unfit  for  habita- 
tion in  one  form  or  another.  For 
instance  when  your  house  is  being  built 
by  a builder  it  should  when  built  be  fit 

for  human  habitation. Dame  Evelyn 

Sharp  : I am  not  quite  sure  what  alterna- 
tive we  are  discussion.  The  local 
authority  makes  a Clearance  Order  or 
a Compulsory  Purchase  Order  covering 
100,  200,  300  houses  or  more.  Somebody 
has  to  look  at  every  one  of  those  houses 
and  to  conclude,  knowing  what  standard 
is  being  currently  taken  of  fitness  for 
human  habitation,  whether  those  houses 
are  unfit  for  habitation ; whether  he 
agrees  with  the  view  the  Medical  Officer 
of  Health  has  taken  ; whether  he  finds 
part  of  the  area  unfit,  and  part  in  wffich 
some  houses  have  been  well  maintained 
so  that  a financial  grant  is  available. 
The  system  is  that  the  Minister’s  inspec- 
tors— we  have  a small  group  of  inspectors 
who  specialise  in  this  work — visit  and 
report  on  every  single  house — whether 
it  is  in  their  judgment  fit  or  unfit,  whether 
it  is  well  maintained.  They  report  to  the 
Minister  and  on  that  point  the  Minister, 
I think  I can  say  invariably,  accepts  the 
inspectors’  recommendation. 

1183.  Why  should  it  not  be  an 

independent  eminent  surveyor? Why 


should  it  be?  I can  see  no  advantage 
in  it. 

1184.  The  statute  says  “Where  a local 
authority,  upon  consideration  of  an 
official  representation  or  other  informa- 
tion in  their  possession  ” are  satisfied, 
etc.,  etc.  What  “ official  representation  ”? 

^That  is  the  Medical  Officer  of  Health 

or  the  Sanitary  Inspector. 

1185.  So  it  comes  to  this,  that  the 
house  is  originally  inspected  by  the 
sanitary  officer  or  the  medical  officer, 
that  he  suggests  to  the  local  authority 
that  they  should  do  it  and  they  do  it, 
and  the  Ministry  inspector  decides  it? 

Dame  Evelyn  Sharp:  He  confirms 

or  does  not  confirm. 

1186.  And  the  Minister  rubber-stamps 
it?  It  does  not  sound  as  if  the  citizen 

has  a very  good  deal? Mr.  Phillips: 

Rubber-stamp  is  not  the  right  word. 

1187.  You  said  dt  was  never  altered? 

Dame  Evelyn  Sharp : I said  that  the 

Minister  normally  accepts  the  inspector’s 
view  on  fitness  or  unfitness,  he  having 
seen  every  single  house. 

1188.  But  why  is  there  any  difficulty 
in  having  an  independent  expert 
surveyor  who  decides  the  matter  as  an 

inspector  and  arbitrator? ^Because 

that  removes  the  whole  thing  from  the 
control  of  Parliament,  which  seems  to 
me  quite  inappropriate  in  this  case. 

1189.  Not  only  is  a man  going  to  have 
his  house  taken  away  and  demolished, 
with  the  current  rate  of  compensation. 
Not  only  is  that  to  happen  but  also  an 
unfortunate  man  with  a perfectly  good 
house  under  perfect  repair  which 
happens  to  be  in  the  middle  of  the  other 
houses  ds  going  to  have  his  good  house 
taken  away  and  poor  compensation 

paid? ^Poor  compensation  is  not  a 

fair  comment  on  that  point.  He  ds  going 
to  be  paid  the  full  current  market  value 
for  his  perfectly  good  house. 

1190.  And  it  is  left  to  the  Minister  to 

decide  which  houses  are  what  is  called 
well  maintained  and  for  which  the  owner 
is  going  to  get  some  further  compensa- 
tion as  I understand  it? ^Yes,  although 

unfit,  it  may  have  been  well  maintained. 

1191.  But  there  again,  is  it  necessary 
for  the  Minister  to  be  the  sole  judge  of 
whether  a house  is  well  maintained? 
^There  has  to  be  a judge. 
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1192,  How  is  it  then  that  an  your 
Memorandum  A.  13  (Acquisition  of 
buildings  of  special  architectural  or 
historical  interest)  the  Minister  there  is 
not  the  judge.  There  there  is  power  to 
purchase  if  the  owner  as  not  preserving 
&e  building  properly.  As  one  would 
think  was  perfectly  natural,  if  he  has  a 
complaint  and  thinks  that  he  is  pre- 
serving it  properly  he  applies  to  the 
magistrates  and  they,  and  not  the 
Minister,  decide  whether  it  is  well  pre- 
served? That  lis  the  procedure  under 
Section  41  of  the  Town  and  Country 
Planning  Act,  1947,  as  I understand  it. 
Why  then  in  the  case  of  a Clearance 
Order,  does  the  Minister  say  that  he 
must  judge  whether  something  is  well 

maintained? 1 cannot  comment  on 

Section  41  of  the  Planning  Act.  On 
slum  clearance  the  essential  thing  which 
is  and  always  has  been  submitted  to  the 
Minister,  I think  very  properly,  is  that 
these  houses,  the  majority  of  them,  are 
so  unfit  for  human  habitation  that  they 
can  no  longer  be  occupied.  Those  houses 
may  include  some  which  have  been  well 
maintained  and  it  is  obviously  convenient 
to  cover  that  point  at  the  same  time. 

1193.  I can  understand  that  it  is  a 

matter  of  convenience. 1 would  think 

so. 


1194.  Although  one  would  think 
logically  that  a man  would  be  entitled 
to  go,  as  in  the  other  case,  to  some 
independent  tribunal  and  say  that  he  was 

well  maintaining  the  house? It  seems 

to  me  inconvenient  and  expensive  for 
the.  citizen. 

1195.  Then,  finally,  assuming  that  the 
Minister  is  to  decide  these  matters,  why 
should  there  be  no  appeal  on  matters  of 

this  sort? ^This  is  not  a matter  of 

law,  this  is  a matter  of  opinion.  It  is 
the  Minister’s  opinion  as  to  whether  the 
houses  are  or  are  not  fit.  You  cannot 
have  an  appeal  on  that,  can  you? 

1196.  You  come  back  to  the  fact  that 
you  think  he  should  be  the  sole  judge 
as  to  whether  something  is  unfit.  He 
has  one  standard  today  and  another 
standard  tomorrow  at  his  absolute  will, 

subject  to  Parhament? ^I  think  that 

is  the  proper  position.  He  is,  of  course, 
bound  by  the  Act  as  regards  the  matters 
which  he  can  take  into  consideration  in 
deciding  whether  it  is  unfit  or  not. 

Chairman:  We  should  like  to  thank 
Dame  Evelyn  and  her  advisers  for  the 
valuable  evidence  they  have  given.  I am 
sorry  that  it  has  taken  two  full  days. 


{The  wiinesses  withdrew) 
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and  Enquiries 

SIXTH  DAY 


Wednesday,  21st  March,  1956 


Present  : 


The  Rt.  Hon.  Sir  Oliver  Franks,  G.C.M.G.,  K.C.B.,  C.B.E.{') 
(Chairman) 


The  Lord  Balfour  of  Burleigh 
Mr.  J.  C.  BurmanP) 

Mr.  D.  Johnston,  Q.C.,  M.P. 

Sir  Geoffrey  King,  K.C.B.,  K.B.E., 
M.C. 
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The  Hon.  Charles  Russell,  Q.C. 

Mr,  a.  V.  Symons 


Mr.  J.  Littlewood  (Secretary) 

Mr.  j.  L.  Clark  (Assistant  Secretary) 


(I)  Afternoon  session  only.  (^)  Morning  session  only. 

F)  Lord  Justice  Parker  took  the  Chair  during  the  morning  session. 


Examination  of  Witnesses. 


Sir  John  Hawton,  K.C.B.,  Permanent  Secretary 
Dame  Enid  Russell-Smith,  D.B.E.,  Under  Secretary 
Mr.  j.  E.  Pater,  C.B.,  Under  Secretary 
Mr.  j.  C.  Blake,  Principal  Assistant  Solicitor 

on  behalf  of  the  Ministry  of  Health. 


Called  and  Examined 

(Note:  The  Memorandum  submitted  by  the  Ministry  of  Health  in  reply  to  a 
Questionnaire  from  the  Committee  appears  in  Volume  II,  Memoranda  Submitted 
to  the  Committee  on  Administrative  Tribunals  and  Enquiries  by  Government 


Departments.) 

1197,  Lord  Justice  Parker : I am  afraid 
that  our  Chairman  is  not  able  to  be 
present  this  morning  so  you  must  bear 
with  me  deputising  for  him. 

I confess  that  personally  I found  it 
very  difficult  to  follow  all  the  stages  in 
your  various  procedures  and  I thought 
that  before  putting  questions  to  you  we 
might  get  it  clear  in  our  minds  exactly 
what  they  are.  First,  the  entry  of  a 
piofessional  man  on  to  the  list.  There, 


I understand,  the  procedure  is  that  he 
puts  his  name  forward  to  the  Executive 
Council,  which  then  refers  the  matter  to 

the  Medical  Practices  Committee? Sir 

John  Hawton : Yes. 

1198.  Which  can  refuse  to  put  his 
name  on  the  list  if  adequate  services  are 
already  available? They  have  to  de- 

cide whether  there  is  a vacancy  there 
which  should  be  filled  and  who  should 
fill  it  if  there  is  more  than  one  applicant. 
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1 199.  Then,  a doctor  who  is  not  chosen 

can  appeal  to  the  Minister? ^Yes. 

1200.  Who,  if  I understand  it  aright, 
refers  the  matter  to  an  ad  hoc  committee 

of  three  persons. Perhaps  Dame  Enid 

would  elaborate  on  that. — Dame  Enid 
Russell-Smith : The  Minister  appoints 
persons  to  hear  the  appeal,  one  of  whom 
is  a legal  representative  of  the  Ministry, 
another  is  a medical  officer  of  the  Minis- 
try and  a third  _ represents  the  prac- 
titioners. The  third  member  is  selected 
from  a panel  which  has  been  nominated 
by  the  representatives  of  the  medical 
profession. 

1201.  Then  that  ad  hoc  tribunal 

reports  to  the  Minister,  and  the  Minister 
decides? Sir  John  Hawton : Yes. 

1202.  Coming  next  to  removal  from 
the  list,  as  I understand  it,  the  position 
is  that,  although  any  member  of  the 
public  can  in  fact  complain,  in  practice 
only  the  Executive  Councils  do  complain 
to  the  National  Health  Service  Tribunal 
that  the  continued  presence  of  a medical 
man’s  name  on  the  List  is  prejudicial  to 

the  efficiency  of  the  service? ^Yes.  In 

fact,  it  has  only  been  Executive  Councils 
that  have  taken  that  step  so  far. 

1203.  The  Tribunal  then  deal  with  the 

matter  on  rather  formal  lines  akin  to  a 
court  of  law? Yes. 

1204.  And  they  decide  whether  the 

man  should  remain  on  the  list? ^Yes. 

1 205.  If  they  decide  he  shall  remain  on 
the  hst,  there  is  no  appeal  by  the  Execu- 
tive Council,  but  if  they  decide  that  his 
name  should  be  removed  from  the  list 

then  he  can  appeal  to  the  Minister‘d ^ 

Yes. 

1206.  And  in  the  latter  case  the 

Minister  will  again  set  up  an  ad  hoc 
tribunal,  but  this  time,  of  two  persons 
only? ^Yes. 

1207.  One  a barrister  or  solicitor  from 

the  staff  of  the  Ministry,  and  one  a 
medical  practitioner?' Yes. 

1208.  That  tribunal  will,  in  turn,  report 

to  the  Minister? Yes. 

1209.  And  the  Minister,  before  decid- 
ing, consults  another  body — ^the  Advisory 

Committee? Dame  Enid  Russell- 

Smith:  Yes,  he  consults  the  medical  or 
dental  Advisory  Committee  under 
Regulation  ll(i). 


(’)  S.l.  1948/507. 


1210.  So  that  the  sequence  of  event? 
is  action  by  the  Executive  Council,  de- 
cision by  the  National  Health  Service 
Tribunal  and  appeal  by  the  doctor  to  the 
Minister.  Then  the  matter  is  passed  by 
the  Minister  to  an  ad  hoc  committee? 

Sir  John  Hawton : I would  not  say 

It  was  “passed  to  a committee”.  It  is 
not  another  tribunal ; it  is  a body  the 
Minister  consults  for  advice  before  finally 
making  up  his  mind. 

1211.  Having  obtained  their  advice,  the 

Minister  then  consults  yet  another  body, 
the  appropriate  Advisory  Committee  and 
then  he  decides? Yes. 

1212.  Next,  we  come  to  what  I might 
call,  I think,  general  disciplinary  matters. 
This  is,  I think,  the  most  complicated 
section.  Where  there,  is  a complaint  that 
a professional  man  is  failing  to  comply 
with  his  terras  of  service,  the  matter  is, 
I believe,  first  dealt  with  by  a Medical 

Service  Committee? Yes,  if  it  is  a 

doctor ; or  a similar  service  committee 
if  it  is  one  of  the  other  professions. 

1213.  I will  take  the  medical  one,  if 

1 may — and  that  Committee  will  report 
to  the  Executive  Council?- Yes. 

1214.  It  is,  I suppose,  really  a sub- 
committee of  the  Executive  Council. 

1 should  not  describe  it  as  a sub-com- 
mittee ; it  is  a body  existing  under  the 
regulations  to  report  to  the  Executive 
Council,  but  the  Executive  Council  is  not 
its  master  in  every  respect. 

1215.  Then  the  Executive  Council, 

haying  had  the  report,  make  their  de- 
cision. If  they  decide  against  the  pro- 
fessional man,  then  he  can  appeal  .to  the 
Minister? ^Yes. 

1216.  And  the  Minister  again  can,  and 

will  if  he  thinks  it  is  necessary,  set  up  an 
ad  hoc  tribunal,  in  this  case  of  three 
persons? Yes. 

1217.  Which  win  in  turn  report  to  the 

Minister  ; and  the  Minister,  before  acting, 
will  again  consult  an  Advisory  Com- 
mittee?  He  will  only  consult  an 

Advisory  Committee  in  a case  of  profes- 
sional negligence  where  he  needs  pro- 
fessional advice. 

1218.  That  is  one  type  of  disciplinary 

procedure.  There  is  another,  I under- 
stand, which  originates  with  a local  com- 
mittee.  Yes. 

1219.  That  concerns  cases  of  excessive 
prescription  of  drugs,  failure  to  pay 
charges  and  matters  of:that  sort?— It 
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concerns  a certain  number  of  specified 
things,  which  are  considered  to  be  best 
dealt  with  by  a purely  professional  body. 
The  man  is,  as  it  were,  judged  by  his 
own  peers.  Those  Local  Medical  Com- 
mittees are  bodies  set  up  by  the  doctors 
and  recognised  by  the  Minister. 

1220.  And  in  the  same  way  as  the 

Service  Committee,  the  Local  Medical 
Committee  reports  to  the  Executive 
Council? ^Yes. 

1221.  The  Executive  Council  then 

decides  and  there  can  be  an  appeal 
against  their  decision,  but  in  this  case 
the  appeal  goes  to  referees  and  not  to 
the  Minister? ^Yes. 

1222.  I think  the  only  other  matter 
to  mention  at  this  stage  is  that  the 
Medical  Practices  Committee  have  an 
appellate  jurisdiction,  which  is  dealt  with 
in  your  Statement  No.  6.  This  function 
is  limited  to  a refusal  of  the  Executive 
Council  to  permit  an  assistant  or  to 
permit  practice  in  premises  previously 
occupied  by  another  doctor.  It  is  an 
appellate  jurisdiction  from  the  Executive 

Council,  and  there  is  no  appeal? 

That  is  correct. 

1223.  Now,  those  being  the  procedures 
generally,  I think  the  best  course  would 
be  for  me  to  put  a few  questions  to 
you  on  them,  and  then  other  members 
of  the  Committee  will  desire  to  do  the 
same.  The  first,  rather  general,  matter 
is  this.  At  first  glance,  if  one  considers, 
for  instance,  the  procedure  in  disciplin- 
ary matters,  it  does  seem  unduly  com- 
plicated. There  may  be  no  less  than  five 
different  stages  in  dealing  with  a dis- 
ciplinary matter.  Is  there  any  reason 
for  that  other  than  an  historical  reason? 
^The  main  reason  is,  of  course,  his- 
torical. The  system  has  been  developed 
since  the  introduction  of  the  National 
Insurance  Health  Scheme  in  1911,  The 
general  point  I would  like  to  make  on 
this  is  that  it  has  evolved  almost  entirely 
in  agreement  with  the  wishes  of  the  pro- 
fessions. Our  object  throughout  has 
been  to  evolve  a procedure  which,  even 
if  complicated,  was  acceptable  to  the 
people  who  might  otherwise  suffer  under 
it. 

1224.  Then  broadly  speaking,  without 

going  into  details,  it  is  a matter  of  his- 
tory, to  which  have  been  added  further 
safeguards  to  please  the  professional  men 
concerned? It  is  a matter  which  has 

31960 


evolved  over  all  those  years  as  a matter 
of  history,  in  co-operation  with  the  pro- 
fessions concerned.  If  I may  make  one 
point  without  wearying  the  Committee, 
a good  example  of  the  relationship  that 
underlies  aU  this  complicated  machinery 
is  that  we  have  been  for  some  two  years 
overhauling  it  in  almost  total  agreement 
with  the  medical  profession.  There  may 
be  some  small  reservations  to  that,  but 
they  have  expressed  themselves  in  general 
quite  satisfied  with  the  whole  thing. 

1225.  May  I come  now  to  rather  more 
detailed  questions  on  the  various  pro- 
cedures— first  of  aU,  the  entry  of  a pro- 
fessional man  on  to  the  Ust.  You  have 
said  that  the  matter  is  dealt  with  first  by 
the  Medical  Practices  Committee.  Could 
you  tell  us  how  it  is  dealt  with  by  them, 

and  what  procedure  they  adopt? 

Dame  Enid  Russell-Smith:  I will  deal 
with  a doctor  because  the  procedure 
there  is  peculiar.  A doctor  applies,  on 
a form  prescribed  by  the  Regulations, 
to  the  Executive  Council  of  the  area  in 
which  he  wishes  to  practice.  The  Execu- 
tive Council  forward  all  applications  to 
the  Medical  Practices  Committee  together 
with  the  views  they  have  arrived  at  in 
consultation  with  the  Local  Medical 
Committee,  which,  as  you  know,  is  a 
committee  representative  of  all  the 
general  practitioners  in  the  area.  The 
Medical  Practices  Committee  deal  with 
the  applications  in  two  different  ways, 
according  to  whether  they  have  to  make 
a choice  from  a number  of  applicants 
or  whether  there  is  only  one  man  who 
wishes  to  put  up  his  plate.  In  the 
second  case,  they  can  only  refuse  the 
application  on  the  grounds  that  the  area 
is  already  fully  doctored.  In  the  first 
case,  the  Medical  Practices  Committee 
may  review  all  the  applications.  Some- 
times it  asks  the  Executive  Council 
whether  it  has  considered  the  appoint- 
ment of  Dr.  “ A ” ^vbo — on  paper — 
would  seem  to  have  claims  equal  to  those 
of  the  recommended  candidates.  Occa- 
sionally the  Medical  Practices  Commit- 
tee interviews  either  the  doctors  recom- 
mended by  the  Executive  Council  or  the 
recommended  doctors  in  company  with 
other  doctors,  or  just  other  doctors.  It 
then  makes  its  decision.  In  a very  large 
number  of  cases  the  decision  is  to  con- 
firm the  recommendation  of  the  Execu- 
tive Council.  A doctor  who  is  not 
selected  then  has  a right  of  appeal  to 
the  Minister. 
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1226.  Does  the  Medical  Practices 

Committee,  in  making  its  decision,  pub- 
lish any  reasons?  For  example,  do  they 
say  why  they  have  turned  down  an  appli- 
cant, if  they  have  turned  him  down? 

No,  they  do  not ; but  the  number  of 
applicants  for  some  of  these  posts  is  so 
great  that  I think  the  only  reason  could 
be  that  they  consider  the  doctor  or 
doctors  selected  the  best  of  those  pre- 
senting themselves.  The  numbers  some- 
times run  up  to  80  or  90  for  a vacancy. 
— Sir  John  Hawton : May  I just  add  one 
point?  In  the  other  case,  where  the  only 
reason  for  turning  down  an  applicant 
is  that  the  area  is  already  considered  to 
be  fully  and  adequately  doctored,  there 
is  publication  of  reasons,  in  the  sense 
that  the  Medical  Practices  Committee 
publishes  from  time  to  time  a report 
scheduling  areas  which  they  regard  as 
being  fully  doctored. 

1227.  Am  I right  in  thinking  that  the 
Minister  can  decide  an  appeal  without 

any  oral  hearing? He  can  decide  with 

or  without  an  oral  hearing. 

1228.  In  practice,  does  he  decide  an 

appeal  without  a hearing? Dame 

Enid  RussellSmith : It  depends  on  the 
case.  The  Minister  does  sometimes  de- 
cide without  an  oral  hearing.  There  may 
be  an  appeal  by  a doctor  who  has 
appealed  many  times  before  and  has 
already  been  heard.  Or  there  may  be  an 
appeal  by  a doctor  who  supports  his 
appeal  on  grounds  which  hardly  seem 
quite  germane  to  his  selection,  for 
example,  that  he  has  relatives  in  the 
area — not  in  medical  practice — and 
would  wish  to  go  and  live  there.  There 
are  cases  which  are  determined  without 
an  oral  hearing,  but  in  all  cases  of  doubt 
the  Minister  leans  towards  an  oral 
hearing. 

1229.  Suppose  there  is  one  vacancy 
and  two  applicants,  and  the  one  who 
has  not  been  chosen  appeals  to  the 
Minister — the  Minister  could  not  refuse 
a hearing  merely  because  the  candidate 
has  said  that  he  wanted  to  be  near  to 
his  family.  He  might  be  the  better  man  ? 

If  I may  say  so,  there  is  hardly 

ever  a case  where  it  is  a choice  between 
two  people ; it  is  nearly  always  a large 
number  of  doctors  who  have  already 
given  details  of  their  professional  experi- 
ence, their  age  and  their  qualifications. 
The  choice  made  by  the  Medical  Prac- 
tices Committe  would  always  fall  on  the 
man  who,  on  paper  and  otherwise,  was 


very  highly  qualified  and  highly  experi- 
enced. May  we  take  a hypothetical  case 
to  illustrate  it?  The  choice  might  be 
between  a man  in  the  prime  of  life,  with 
hospital  experience,  with  good  general 
practice  experience,  and  possibly  with 
some  connections  in  the  neighbourhood 
and  the  appellant  who  has  never  been  in 
general  practice  in  this  country  at  all. 
In  that  case  it  would  not  always  be 
thought  necessary  to  have  an  oral 
hearing. 

1230.  If  there  is  an  oral  hearing,  an 

ad  hoc  tribunal  is  set  up  to  take  evidence 
and  report  to  the  Minister  and  the  Minis- 
ter thereafter  decides? Sir  John 

Hawton ; Yes. 

1231.  I do  not  mean  it  offensively, 
but  does  the  Minister,  in  fact,  “ rubber- 
stamp  ” the  decision  or  the  advice  of  the 
ad  hoc  tribunal?  Does  he  ever  differ 

from  their  recommendation? Dame 

Enid  Russell-Smith:  Yes,  Sir:  he  does. 

1232.  Does  the  Minister  give  reasons 

for  his  decisions? No,  not  as  a rule. 

He  might  do,  in  a case  where  there 
seemed  to  be  reasons  other  than  that  the 
selected  man  was  clearly  the  better 
doctor. 

1233.  Is  the  report  of  the  ad  hoc  tri- 
bunal ever  published? No. 

1234.  Looked  at  from  the  point  of 
view  of  the  subject,  there  is  the  odd 
result  that  he  may  have  succeeded  on 
his  appeal  to  the  Minister  so  far  as  the 
ad  hoc  tribunal  is  concerned — the  only 
body  which  has  seen  him  and  heard  the 
evidence,  and  yet — of  course  he  does 
not  know  this — the  decision  of  that  tri- 
bunal may  be  reversed  by  the  Minister. 

Would  you  comment  on  that? Sir 

John  Hawton : I think  the  main  com- 
ment is  that  since  the  sale  of  practices 
was  abolished  it  has  been  the  Minister’s 
own  responsibility  to  see  that  a proper 
service,  properly  administered,  is  pro- 
vided. This  machinery  is  set  up  by 
regulation  to  make  it  fairer  to  all  con- 
cerned, but  it  is  the  Minister  himself 
who  has  to  answer  for  the  final  decision. 

1235.  What  worries  me  is  this.  It  is 
an  appeal  to  the  Minister.  Nobody 
suggests  in  this  day  and  age  that  any 
Minister  can  hear  the  appeal  personally 
and,  therefore,  it  might  be  proper  for 
him  to  appoint  somebody  to  take  the 
evidence  on  which  he  would  make  his 
decision.  But  he  does  not  do  that.  He 
sets  up  a tribunal  with  a legal  member 
and  a medical  member  of  his  staff,  to- 
gether with  somebody  representing  the 
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•medical  profession ; and  he  asks  them 
to  report  and  recommend.  If  that  tri- 
bunal decides  in  favour  of  the  appellant 
it  seems  odd  that  the  Minister  can  brush 

it  aside? 1 should  say,  Sir,  that  it 

depends  on  what  one  means  by  “tri- 
bunal Since  the  Minister  cannot 
decide  every  case  personally,  he  has 
appointed  certain  people  to  recommend 
to  him  what  his  decision  ought  to  be. 

: 1236.  Mr.  Russell:  I was  wondering 
why,  at  least  the  report  to  the  Minister 
of  this  ad  hoc  tribunal  which  apparently 
contains  the  relevant  facts  and  the  con- 
clusions of  the  tribunal,  should  not  be 

shown  to  the  doctor? Dame  Enid 

Russell-Smith : I think  there  is  confusion 
if  these  people  are  referred  to  as  a 
“ tribunal  They  are  appointed  under 
Regulation  10  (4)  of  the  General  Medical 
and  Pharmaceutical  Services  Regulations, 
1954,(1)  which  reads:  “If  the  Minister 
is  of  opinion  that  an  oral  hearing  is  re- 
quired, he  shall  appoint  one  or  more 
persons  to  hear  the  appeal  They  have 
no  independent  functions  apart  from 
that ; and  the  Minister  decides  on  what 
they  tell  him  of  the  results  of  their 
enquiry. 

1237.  Why  should  not  the  doctor  know 
what  they  have  told  the  Minister?  This 
is  a refusal  to  allow  him  to  practise  in 
a particular  area.  Some  people  might 
think  that,  from  the  point  of  view  of  his 
livelihood,  this  was  as  important  as  tell- 
ing him  to  stop  practising  in  an  area. 

It  is  the  selection  of  someone  else 

for  a vacancy. 

1238.  But  why  should  not  he  be  told? 
I do  not  want  to  seem  to  be  heckling 
you  on  this  but,  if  I was  the  person  who 
had  not  been  favoured,  I would  rather 
like  to  know  at  least  some  of  the  reasons 
why  the  Minister  had  decided  against 

me. But  his  reasons  might  be  different 

from  anything  that  was  put  in  the  report 
that  was  made  to  the  Minister.  In  fact 
in  such  cases  they  are  that  he  does  not 
think  you  are  as  good  a man  as  the 
man  who  was  selected. 

1239.  Can  I just  pursue  dt  a little 

further?  It  is  tied  up  with  this  question 
of  the  Minister  overriding  the  opinions 
of  the  ad  hoc  committee — I will  not  call 
it  a tribunal.  They  normally  would  be 
looking  into  the  whole  matter  de  novo, 
and  they  would  be  the  best  people  to 
know  the  right  answer. ^The  Medical 

e)  S.I.  1954/669. 
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Practices  Committee  have,  in  the  first 
instance,  reviewed  aK  the  applications — 
perhaps  some  50  in  number — and  from 
that  50  they  have  selected  one  man. 
Another  man,  perhaps  right  down  at  the 
bottom  of  the  hst,  appeals.  The  Minister, 
having  heard  the  report  of  the  enquiry 
made  by  one  of  his  officers  associated 
with  outside  people,  then  decides  that 
there  is  no  reason  to  override  the  selec- 
tion of  the  Medical  Practices  Committee. 

1240.  Is  the  practical  answer.  Dame 

Enid,  that,  if  I may  compare  it  to  horse- 
racing,  it  is  really  an  objection  to  the 
winner,  taken  by  the  horse  that  comes 
in  last? Sometimes,  yes. 

1241.  And  if  the  objection  is  successful 
the  last  horse  still  does  not  get  anywhere 

because  No.  2 becomes  first? That 

is  sometimes  true.  Of  course,  the  most 
difficult  case  is  if  the  objection  is  made 
by  No.  2. 

1242.  Then,  to  continue  this  analogy, 
why  should  not  the  stewards  give  their 

reasons? Does  one  ever  give  reasons 

as  to  why  one  candidate  does  not  get 
a job,  other  than  that  the  better  man 
has  been  chosen? — Sir  John  Hawton:  If 
I may  say  so,  I would  like  to  take  issue 
there,  and  ask  why  this  case  should  differ 
from  any  other  case  where  there  are 
applicants  for  posts.  Why  should 
reasons  be  given  in  this  case  to  the 
unsuccessful  candidate? 

1243.  I just  wanted  to  know  what  the 
attitude  of  the  Ministry  was  on  this. 
You  do  not  think  that  reasons  should  be 

given? 1 do  not  think  there  is  any 

difference  here  between  this  case  and  the 
many  other  cases  where  unsuccessful 
applicants  are  not  told  why  they  have 
not  been  successful  in  getting  a post. 

1244.  But,  in  the  normal  run  of  life, 
in  getting  a post,  you  do  not  normally 
have  tribunals  before  whom  you  have 
cross-examination  and  evidence  and  so 

on,  do  you? Dame  Enid  Russell- 

Smith:  If  one  might  add  this — in  any 
area  which  is  not  over-doctored  a man 
can  put  up  his  plate  automatically : 
therefore  this  is  not  by  any  means  the 
only  opening  for  a candidate, 

1245.  I am  assuming  that  this  only 
arises  when  an  area  ds  not  over-doctored : 
otherwise  there  would  not  be  a vacancy, 

would  there? This  is  where  there  are 

a number  of  applicants  who  have  applied 
for  a particular  vacancy. 
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1246.  It  seems  to  me  that  there  are 
two  alternatives.  Either  you  have  normal 
interviews  for  a job  with  somebody 
deciding  finally  who  gets  it  or  you  have 
this  elaborate  system  which  must  take  a 
lot  of  time.  If  you  have  the  latter  system 
I should  have  thought  that  it  might  have 

been  convenient  to  give  reasons. Sir 

John  Hawtoni  My  only  comment  is  that 
if  you  were  to  remove  all  this  elaborate 
procedure  the  person  whom  you  are  con- 
cerned to  protect  would  be  worse  off. 

1247.  Major  Morrison:  This  is  very 
complicated  to  the  ordinary  layman  who 
is  neither  a lawyer  nor  connected  with 
the  medical  service.  I wonder  if  it  would 
be  possible  to  simplify  it,  at  the  same 
time  retaining  the  safeguards  for  the 

professional  man? 1 quite  agree  that 

it  is  complicated,  and  if  I may  say  so, 
it  is  very  complicated  to  all  of  us  as 
well.  I think  the  real  answer  is  that  it 
has  been  negotiated  with  great  care  with 
the  professional  people  in  order  that  it 
may  be  written  in  to  the  terms  of  the 
contract — ^forgive  me  if  I am  using  the 
word  contract  ” loosely.  We  dO'  not 
feel  that  to  upheave  it,  not  at  the  request 
of  the  professional  people  involved,  but 
merely  for  the  sake  of  tidiness,  would 
be  justified.  We  are  trying  at  the 
moment  to  consolidate  it,  but  to  alter 
it  to  the  extent  of  completely  revising 
and  simplifying  it  would  mean  altering 
the  whole  thing  and  negotiating  a new 
scheme.  If,  in  fact,  we  were  faced  with 
a completely  discontented  profession, 
asking  us  to  do  something,  that  would 
be  another  matter.  We  are  in  fact  doing 
a little  bit  of  simplification — ^for  example, 
we  are  trying  to  make  a difference  in 
the  procedure  which  applies  to  the 
Ophthalmic  Services  Committee — but  we 
are  not  undertaking  any  major 
simplification. 

1248.  Miss  Oswald:  I do  not  quite 
understand  why  there  is  any  right  of 
appeal  at  all  against  not  being  given  a 
job  in  competition  with  other  people 
unless  there  is  a case  where  somebody  is, 
as  it  were,  being  victimised  and  refused 
every  time.  I was  also  a little  puzzled 
by  what  I think  Dame  Enid  said  about 
the  reasons  why  there  might  not  be  an 
oral  hearing — ^that  one  appellant  might 
be  somebody  who  has  appealed  several 
times  before.  Would  that  mean  that 
perhaps  he  had  already  appeared  at  one 
or  two  oral  hearings?  If,  for  example, 


an  applicant  was  too  old  ever  to  be  con- 
sidered, or  there  was  some  other  over- 
riding consideration  of  that  sort,  would 
it  he  possible  to  tell  him  so  that  he 
would  not  go  on  applying?  I should 
also  like  to  know  whether  there  is  any 
consultation  between  local  committee. 
If  there  is,  there  might  be  a sort  of 
“ black  list  ” of  candidates  who  have 
applied  for  many  vacancies  without 

success? Dame  Enid  Russell-Smith: 

In  choosing  a doctor  for  a vacancy  many 
factors  have  to  be  taken  into  account. 
Men  and  women  doctors  apply  for 
vacancies  and,  although  it  sometimes 
happens,  it  is  not  usual  to  appoint  a man 
to  succeed  to  a practice  that  has  been 
held  for  a long  time  by  a woman.  There 
are  also  coloured  doctors  and  care  needs 
to  be  exercised  in  putting  a man  into  a 
practice  where  he  might  not  be  suitable. 
Questions  of  religion  arise.  Then  there 
'are  people  with  foreign  qualifications 
and  people  who  may  be  suitable  for 
particular  practices,  but  may  not  be  con- 
sidered suitable  for  the  normal  type  of 
English  practice.  Sometimes  these  people 
appeal  and  sometimes  they  appeal 
several  times. 

There  is  no  consultation  be-tween  local 
committees.  The  B.M.A.  maintain  a list 
of  areas  where  people  can  perhaps  use- 
fully put  up  their  plates,  and  that  helps 
a person  to  know  where  to  go. 

1249.  Lord  Balfour  of  Burleigh:  Sir 
John,  you  spoke  a little  while  ago  about 
consolidation,  which  you  are  working  on 
at  present.  Would  that  be  drastic  enough 
to  require  an  Act  of  Parliament,  or 

would  it  be  within  the  existing  Act? 

Sir  John  Hawton : It  would  be  within  the 
existing  Acts,  by  regulations. 

1250.  Mr.  Burman:  You  mentioned 
that  the  Minister  on  occasions  had 
differed  from  his  ad  hoc  advisory  body. 
Are  decisions  actually  taken  by  the 
Minister  in  these  cases,  or  if  not,  at  what 

level  are  they  taken? Dame  Enid 

Russell-Smith : They  are  taken  at 

different  levels,  but  on  occasion  the 
decision  has  been  taken  by  the  Minister. 
It  depends  on  the  difficulties  which  seem 
to  arise  on  the  case. 

1251.  When  the  Minister’s  decision 
differs  from  the  recommendation  of  the 
people  who  have  been  appointed  to  hear' 
the  appeal,  is  that  decision  sometimes 
taken  at  a lower  level  than  the  Ministerial 
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level? Sir  John  Hawton:  May  I in- 

tervene? I should  like  to  say  that  there 
is  no  difference  between  that  action  and 
any  other  action  taken  within  a Govern- 
ment Department,  as  far  as  I can  see. 
The  decision  is  taken  in  the  name  of  the 
Minister,  either  by  him  or  by  an  official 
of  the  Department.  It  is  for  the  Minis- 
ter— he  wishes — to  say  that  the  level 
at  which  it  has  been  taken  is  wrong  at 
any  moment  and  if  the  decision  taken 
is,  in  his  opinion,  a wrong  decision,  the 
official  is  duly  reprimanded  for  it.  This 
is  merely  a domestic  arrangement  for  the 
convenience  of  the  Minister.  He  can 
alter  it  himself  at  any  time. 

1252.  Is  the  Executive  Council  an 
entirely  lay  body,  or  is  it  a medical 

body? Briefly  it  is  a body  set  up 

under  statute  and  it  consists  of  some  lay- 
men appointed  by  the  local  authority, 
some  laymen  appointed  by  the  Minister, 
and  doctors,  dentists  and  chemists 
appointed  by  their  respective  professions. 
The  whole  of  its  constitution  is  laid  down 
in  the  statute,  and  its  appointment  is 
made  by  those  various  bodies.  The  only 
people  over  whom  the  Minister  has  any 
control  are  the  five  on  each  Executive 
Council  whom  he  appoints.  The  Council 
chooses  its  own  chairman, 

1253.  Mr.  Johnston'.  Following  up 
Mr.  Burman’s  question — at  what  level  is 
the  ministerial  decision  actually  taken  in 

the  Ministry? ^There  as  no  fixed  rule 

about  it.  It  would  depend  entirely  on 
the  merits  of  the  case.  It  might  be  taken 
by  the  Minister  or  by  anyone  else. 

1254.  But  I take  it  that  at  the  moment, 
the  Minister  has  given  a ruling  that  if, 
for  example,  the  Medical  Practices  Com- 
mittee have  come  to  one  decision  and  the 
ad  hoc  body  have  come  to  another,  some- 
b(^y  in  the  Department  at  a certain  level 

will  decide  between  the  two. ^No,  Sir, 

there  is  no  rule  laid  down  by  the  Minis- 
ter as  to  the  level  at  which  the  decision 
shall  be  taken.  That  is  why  I tried  to 
stress  that  it  was  like  all  other  actions 
taken  in  the  Department — it  is  taken  at 
whatever  level  seems  appropriate  within 
an  organisation  working  for  the 
Minister. 

1255.  You  used  the  phrase  “ seems 
appropriate  ”.  It  seems  appropriate  to 

whom? As  in  any  administration  in 

all  Government  Departments,  it  seems 
appropriate  and  right  to  the  person 
taking  a decision,  knowing  that  if  he  did 
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it  wrong  it  would  affect  his  own  position 
in  the  Department  and  that  he  would  be 
duly  dealt  with. 

1256.  But  where,  in  fact,  is  the  decision 
usually  taken — 'at  Under  Secretary  level, 

or  above? It  varies.  I should  say  at 

Under  Secretary  level  or  Assistant 
Secretary  level  quite  often.  If  a case 
presented  difficultly  it  could  be  even 
above  that.  I strys  that  it  is  not  some- 
thing about  which  there  is  a rule  of 
thumb,  but  in  practice  it  would  normally 
be  taken  at  about  that  level. 

1257.  Would  it  be  fair  to  say  this — 
that  in  an  adventurous  Department  the 
decision  might  be  taken  by  an  Executive 
Officer,  whereas  in  a more  cautious 
Department  it  would  be  left  to  a higher 

officer  ? ^I  think  that  an  Executive 

Officer  would  be  very  unwise  to  take  the 
decision. 

1258.  Does  the  successful  applicant  for 
the  vacancy  appear  at  an  appeal  made 

by  an  unsuccessful  applicant? Dame 

Enid  Russell-Smith : Yy,  the  successful 
applicant  would  be  very  unwise  not  to 
appear.  He  knows  that  the  appeal  is 
against  his  succession,  and  in  practice 
he  always  does  appear. 

1259.  Sir  Geoffrey  King:  That,  in  fact, 
clears  up  the  only  quytion  I wanted  to 
ask.  Unless  the  people  who  hear  these 
things  do  as  a rule  see  both  the  appli- 
cants I was  very  puzzled  as  to  exactly 
what  their  recommendation  could  be. 

Sir  John  Hawton:  The  answer  is 

that  they  do  see  them. 

1260.  Lord  Linlithgow : It  striky  me 
that  under  the  administration  of  the  Act 
as  it  stands,  doctors  who  are  appointed 
for  local  areas  from  the  list  by  the 
Medical  Practices  Committee  are  in  fact 
rather  “ dumped  ” on  the  patients.  From 
the  consumers’  point  of  view — if  I may 
call  sick  people  the  consumers  in  this 
case — ^there  is  not  much  chance  for  them 
to  exprys  Iheir  approval  of  one  doctor 
or  another.  And  I would  go  further  than 
that.  We  all  know  that  a great  deal  of 
medical  science  is  a matter  of  opinion — 
what  one  doctor  thinks  is  the  right 
treatment,  another  doctor  might  well 
regard  as  the  wrong  treatment.  I would 
have  thought  that  there  was  a danger 
in  the  method  of  appointment  of  doctors 
that  one  particular  viewpoint  in  medical 
science  was  being  represented  and  no 
other.  It  seems  that  the  only  possible 
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way  for  the  consumer  to  express  his 
opinion  is  via  a doctor  who  is  in  the 
area,  but  w’ho  is  not  a member  of  the 

service. 1 think  the  first  comment  1 

would  make  on  that  is  that  the  applica- 
tion is,  after  all,  made  to  the  Executive 
Council  of  the  area,  and  the  Executive 
Council  is  a body  designed  to  represent, 
through  the  nominees  of  the  local 
authority,  the  consumer  interest  as  well 
as  the  professional  interest.  Application 
is  not  merely  to  a professional  body  in 
the  area : it  is  to  a body  which  represents 
the  consumer. 

1261.  How  could  the  unorthodox  view 

be  represented?  Suppose  a doctor  is 
considered  by  a particular  Executive 
Council  to  be  unorthodox  in  his  treat- 
ment of  one  disease  or  another — ^who 
would  put  his,  view  forward  if  there 
happened  to  be  nobody  on  that  commit- 
tee who  believed  in  his  unorthodox  treat- 
ments?  There  are  lay  people  on  the 

Council — you  are  not  dealing  with  a 
purely  scientific  body  saying,  “ This  is 
heresy 

1262.  Has  the  doctor  who  is  indepen- 
dent of  the  Scheme  any  say  in  the  local 
committee  or  the  Executive  Council  as 
regards  the  evidence  which  is  laid  before 
the  Executive  Council  before  they  decide 
whether  or  not  they  should  have  another 

dcKTtor  in  the  area? No,  but  he  can 

make  his  views  known  in  any  other  way, 
as  an  independent,  free  agent. 

1263.  If  you  did  not  agree  with  the 
point  I have  made,  you  might  not  think 
it  important  that  he  should  somehow  be 
represented ; but  if  you  did  agree  with 
what  I said  you  might  think  it  important. 
1 do  not  think  that  the  case  for  re- 
presenting him  within  the  machinery  of 
the  National  Health  Service,  in  which  he 
is  not  taking  part,  is  apparent. 

1264.  May  I put  it  a little  differently? 
The  National  Health  committees  might 
elbow'  a local  doctor  out  of  an  area,  who 
is  not  a member  of  their  “ closed  shop 

1 cannot  think  of  any  way  in  which 

they  could  do  that. 

1265.  They  may  decide  that  an  area  is 

not  well  enough  represented  and  in 
coming  to  that  decision  they  may  dis- 
regard the  two  or  three  non-panel  doc- 
tors in  the  area. ^The  answer  is  that 

they  do  only  look  at  the  Health  Service 
participants  when  considering  the  ade- 
quacy of  the  service  provided  in  the  area. 


They  leave  private  practice  and  indepen- 
dent practice  to  itself. 

1266.  They  would  not  include  the 

private  practice  in  their  decision? 

Not  purely  private  practice  outside  the 

scheme  altogether. Dame  Enid 

Russell-Smith : The  criterion  on  which 
they  go  is  the  average  number  of 
National  Health  Service  patients  on  the 
lists  of  National  Health  Service  doctors. 

1267.  I am  still  wondering  whether  or 
not  you  do  not  think  it  might  help  the 
private  doctor  to  have  & say  to  the 

Medical  Practices  Committee? Sir 

John  Hawton:  We  can  only  speak  here, 
I think,  as  people  charged  with  the  ad- 
ministration of  the  National  Health 
Service.  It  is  only  with  that  that  we  are 
concerned. 

1268.  Lord  Balfour  of  Burleigh:  I 
would  like  to  know  whether  homoeo- 
paths have  any  part  in  this  machinery? 
There  is  nothing  to  stop  them. 

1269.  That  is  not  quite  an  answer. 

I agree,  but  there  is  no  differentiation 
either  way,  for  or  against  them. 

1270.  Could  you  tell  me  from  your 
knowledge  if  in  fact  these  Medical  Ser- 
vice Committees  do  frequently  contain 

homoeopathic  practitioners  ? Dame 

Enid  Russell-Smith : We  do  not  know 
how  many  homoeopathic  practitioners 
are  on  these  Committees.  We  know  that 
certain  homoeopathic  practitioners  do 
take  part  in  the  scheme,  but  we  also 
know  the  difficulty  they  are  frequently 
up  against  is  that  they  do  not  get  enough 

patients  in  their  area. Sir  John 

Hawton:  We  know  we  have  homoeo- 
paths in  practice  in  the  hospitals,  and,  in 
fact,  we  have  a homoeopathic  hospital. 

1271.  Lord  Justice  Parker:  I would 

like  to  ask  one  final  question  on  this 
subject.  What  puzzles  me  at  first  sight 
is  why  the  doctor  wants  an  appeal  from 
the  Medical  Practices  Committee  because 
that  is  an  utterly  independent  body  of 
his  own  profession?  does  he  want 

an  appeal  to  the  Minister? 1 do  not 

want  to  appear  at  all  evasive  on  this  but 
it  is  really  a question  for  the  doctor. 
He  has,  in  fact,  expressed  the  wish  for 
the  appeal  and  we  have  given  it. 

1272.  Has  he  expressed  a wish  for  an 

appeal  to  the  Minister? Yes. 

1273.  Or  has  he  expressed  a wish  for 
an  appeal  to  the  Minister  if  that  appeal 
is  going  to  be  heard  by  an  ad  hoc 
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tribunal? Dame  Enid  Russell-Smith: 

No,  he  has  never  made  that  limitation, 
but  no  doubt  the  organisation  represent- 
ing the  profession  has  been  influenced  by 
the  traditional  practice  for  hearing  ap- 
peals in  this  machinery  which  has  been 
going  such  a very  long  time. 

1274.  I cannot  conceive,  if  it  is  a 
choice  between  two  doctors  and  that 
choice  is  left  to  their  peers,  the  Medical 
Practices  Committee,  why  they  should 
not  be  content  with  that  unless  there  is 
an  appeal  to  another  tribunal  of  peers. 
Of  course,  there  is  in  fact  such  an  appeal, 
though  not  in  name,  because  the  appeal 
is  to  the  Minister  and  it  is  in  turn  heard 
by  somebody  representing  the  doctors 
and  by  a medical  officer  of  the  Ministry 

and  a legal  officer  of  the  Ministry. 

Sir  John  Hawton : My  only  answer  to 
that  is  that  in  fact  they  appear  to  like  to 
have  this  further  right  of  going  to  the 
Minister,  and  if  you  ask  me  in  detail 
why,  I do  not  know. 

1275.  If  I may  pass  on  to  the  next 
subject  which  is  the  removal  of  a pro- 
fessional man  from  the  list — action  can 
be  taken  by  any  member  of  the  public? 
^Yes. 

1276.  Though  no  member  of  the  pub- 
lic has  yet  done  so? ^No. 

1277.  It  has  so  far  always  been  taken 

by  the  Executive  Councils? Yes. 

1278.  The  matter  comes  before  the 

Tribunal  who  deal  with  it  formally,  they 
take  sworn  evidence  and  come  to  a de- 
cision?  Yes. 

1279.  If  the  decision  is  in  favour  of 

the  doctor  there  is  no  appeal? ^No. 

1280.  Have  the  Executive  Councils  ever 

desired  the  right  of  appeal? No.  The 

Minister’s  appellate  function  here  is 
limited  either  to  maintaining  the  decision 
taken  by  the  Tribunal  or  to  altering  it  in 
favour  of  the  doctor.  He  cannot  alter  it 
against  the  doctor. 

1281.  The  proceedings  are  always  in 

private  I gather? Yes. 

1282.  Is  that  necessary,  or  is  that  at 

the  request  of  the  doctor? ^The  doc- 

tor can  ask  for  it  not  to  be  in  private 
and  then  it  will  not  be  in  private,  but 
so  far  I think  they  have  never  asked 
for  it  to  be  otherwise. 

1283.  There  is  no  reason  why  it  should 
not  be  the  other  way — that  it  should  be 
in  public  unless  the  doctor  desired  it  in 
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private? Most  of  these  provisions  are 

attempts  to  protect  the  interests  of  the 
person  who  might  be  thought  to  be  other- 
wise victimised. 

1284.  I only  say  that  because  the 
natural  reaction,  I suppose,  of  any  law- 
yer, and  this  is  a very  formal  legal  Tri- 
bunal, is  that  the  hearing  should  be  in 
public  unless  a party  desires  otherwise. 
There  would  be  no  reason  why  that 

could  not  be  done? ^There  is  no 

reason  why  it  could  not  be  done,  but 
we  ffiink  of  the  doctor’s  wishes.  After 
all,  it  is  the  doctor  who  is  under  charge 
here  and  the  doctor’s  wishes  might 
reasonably  be  met.  If  he  likes  to  have 
it  in  public  he  can ; if  he  does  not  and 
wishes  it  to  be  in  private  it  remains  like 
that.  Then,  if  he  is  not  struck  off  the  list, 
his  name  is  not  published  and  his  prac- 
tice is  not  damaged. 

1285.  Had  the  National  Health  Service 
Tribunal  been  in  existence  before  the  Act 

of  1946? Not  quite  in  this  form.  It 

was  written  into  the  Act.  Dame  Enid  is 
more  familiar  with  this  than  I am,  but 
there  had  been  a forerunner  of  ihe  prin- 
ciple in  which  a person  could  be  taken 
out  of  practice  in  what  we  used  to  call 
the  Panel  service.  Do  you  want  the 
details  of  that  forerunner? 

1286.  I only  wondered  generally  if 
there  was  a time  when  it  was  done  by 

the  Minister? Dame  Enid  Russell- 

Smith:  Yes.  Under  the  old  National 
Health  Insurance  Scheme  if  a doctor  was 
to  come  off  the  Panel  list  the  Minister 
appointed  a tribunal  but  that  tribunal 
reported  to  him,  and  the  final  decision 
was  then  taken  by  the  Minister  either 
way.  The  tribunal  procedure  was  not 
quite  so  formal  as  the  present  one,  but 
it  was  formal  in  the  sense  that  it  heard 
evidence  on  oath  and  sat  in  somewhat 
the  atmosphere  of  a court. 

1287.  Do  points  of  law  ever  arise  be- 
fore the  Tribunal? Mr.  Blake:  Yes, 

sometimes. 

1288.  There  is  no  appeal  on  a point 

of  law  by  a case  stated  or  otherwise  is 
there? ^No. 

1289.  Why  has  that  not  been  considered 

if  points  of  law  do  arise? 1 do  not 

know  why  it  has  not  been  considered.  I 
may  say  I was  not  concerned  with  the  ■ 
actual  framing  of  the  legislation.  Of 
course,  an  error  on  the  face  of  it  in  law 
could  still  be  set  right  under  the- 
machinery  of  which  you  are  aware. 
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1290.  I do  not  know  if  the  Tribunal 

give  reasons,  do  they? ^Yes. 

1291.  I have  before  me  a copy  of  an 
address  given  at  the  Eighth  Annual  Con- 
ference of  the  Executive  Councils’  Asso- 
ciation (England)  at  Brighton  on  20th 
and  21st  October,  1955,  by  the  Chairman 
of  the  National  Health  Service  Tribunal. 
I notice  there  that  he  says  that  he  would 
welcome  some  control  by  the  courts  and 
he  goes  so  far  as  to  say  that  he  has 

asked  successive  Ministers  of  Health 
to  secure  an  amendment  of  the  law  re- 
lating to  appeals  from  our  decisions, 
so  that  such  appeals  should  go  to  the 
Queen’s  Bench  Division  of  the  High  Court 
instead  cf  to  the  Minister  of  Health 

Sir  John  Hawton:  I was  aware 

of  that. 

1292.  So  far  it  has  been  the  policy  not 

to  give  any  appeal  on  law? ^Yes, 

except  for  the  remedies  which  Mr.  Blake 
mentioned. 

1293.  I think  it  is  right  to  say  that  it 
is  a remedy  which  people  have  only 
realised  existed  in  the  matter  of  the  last 
two  or  three  years.  Well  then,  there  is 
an  appeal  to  the  Minister  and  again  he 
appoints  somebody  to  conduct  an  oral 
hearing.  In  this  case  he  appoints  only 
two  people.  Why  is  it  sometimes  three 

and  sometimes  two? He  is  really 

appointing  people  here  to  help  him  reach 
his  own  decision.  He  could,  I suppose, 
just  leave  it  to  his  Department  but  as 
an  additional  precaution  he  appoints  two 
people.  It  could  be  two,  it  could  be 
more. 

1294.  One  is  a senior  legal  officer  of 

the  Department? ^Yes. 

1295.  And  the  other  is  a medical  prac- 
titioner outside  the  Department? Yes. 

1296.  And  they  conduct  the  hearing 

and  report  to  the  Minister? ^They 

advise  him  as  to  what  he  should  do  and 
what  decision  he  should  make. 

1297.  And  their  report  is  not 

published? ^No,  that  is  correct. 

1298.  May  I also  take  it  that  the  Min- 
ister may  differ  from  it? ^Yes. 

1299.  Does  the  Minister  give  any 

reason  when  he  finally  decides  the  mat- 
ter?  Dame  Enid  Russell-Smith\  No. 

but  if  he  decides  to  allow  the  man  to 
remain  on  the  list  it  is  very  often  on 
undertakings  given  by  the  man  whom 
the  Tribunal  have  decided  should  come 


off  the  list.  The  Minister  would,  if 
there  had  been  such  undertakings,  refer 
to  them. 

1300.  Let  me  take  a case  when  the 
Tribunal  have  advised  that  the  man’s 
name  should  come  off  the  list ; the  two 
people  appointed  to  advise  the  Minister 
and  conduct  the  oral  hearing  advise  the 
Minister  that  he  ought  to  be  retained  on 
the  list  and  the  Minister  thereafter  over- 
rules or  disregards  their  advice  and  says 

he  should  come  off  the  list? ^No,  the 

Minister  would  not  give  reasons  in  that 
case  because  he  is  merely  upholding  the 
views  of  the  National  Health  Service 
Tribunal. 

1301.  Having  got  the  advice  of  the 

senior  legal  officer  and  the  medical  prac- 
titioner the  Minister  then  consults  the 
appropriate  Advisory  Committee,  is  that 
right? ^Yes. 

1302.  And  then  he  comes  to  a decision, 
having  got  the  decision  of  the  Tribunal, 
the  advice  of  the  two  people  who  have 
conducted  the  hearing  and  the  advice  of 

the  Advisory  Committee,  is  that  it? 

Sir  John  Hawton:  Yes. 

1303.  And  except  for  the  decision  of 
the  Tribunal  the  appellant  knows  nothing 
of  what  happens  after  that  until  he  gets 

the  decision  of  the  Minister? ^That  is 

so.  All  of  these  consultations  between 
the  decision  of  the  Tribunal  and  the 
Minister’s  final  decision  are  put  in  for 
the  additional  protection  of  the  person 
concerned.  The  Minister  makes  his  de- 
cision and  strictly  speaking  there  need 
be  no  intervening  statements  whatever. 

1304.  After  the  Tribunal  stage  what 
safeguard  is  there  for  the  doctor  in  going 
to  the  Minister  unless  he  knows  that  by 
doing  so  he  is  going  to  be  re-judged  by 

other  medical  people? My  answer  is 

much  the  same  as  before.  It  appears 
to  be  a thing  which  the  doctor  prefers 
to  have. 

1305.  Does  he  not  prefer  to  have  it 

because  he  knows  the  procedure  involved 
will  again  afford  him  a hearing  by  some- 
body of  his  own  profession,  and  will 
involve  the  Minister  consulting  an  Ad- 
visory Committee,  again  of  his  own  pro- 
fession?  Dame  Enid  Russell-Smith : 

We  have  no  means  of  knowing.  You 
see,  there  have  only  been,  as  you  will 
know,  two  successful  appeals.  I think 
I am  right  in  saying  the  circumstances 
of  one  was  a case  where  the  trouble 
was  due  to  drink.  In  the  interval  of  all 
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this  procedure  the  practitioner  concerned, 
who  was  not  in  this  case  a doctor,  was 
able  to  undergo  certain  treatment,  to  give 
certain  assurances,  and  by  the  time  it 
reached  the  Minister  the  risk  to  the 
patients  of  retaining  him  in  the  National 
Health  Service  was,  in  the  Minister’s 
view,  very  much  less.  Therefore,  he  had 
had  an  interval  in  which  to  demonstrate 
the  steps  he  was  proposing  to  take  to  put 
right  the  state  of  affairs  which  had  caused 
the  Tribunal  to  think  he  should  come 
off  the  list. 

1306.  If  the  doctor  realised  that  the 
Minister  could  disregard  completely  the 
advice  of  the  Advisory  Committee  and 
the  advice  of  the  two  people  who  con- 
ducted the  oral  hearing,  would  he  ever 

want  an  appeal  at  all? Sir  John 

Hawton:  That  fact  is  fully  known  to 
him. 

1307.  It  is  stated  in  your  evidence  that 
the  name  of  a doctor  involved  was  never 

divulged  if  he  was  successful? ^That 

is  right. 

1308.  How  is  it  then  that  Professor 
Robson(i)  in  his  book  quotes  the  names 

of  doctors  who  were  not  removed? 

Dame  Enid  Russell-Smith : I think  I may 
know  the  explanation.  Originally  the 
names  of  all  doctors  who  came  before  the 
Tribunal  were  published  in  ^e  Tribunal’s 
report.  On  representation  by  the  British 
Medical  Association  we  agreed  that  the 
names  of  doctors  who  were  not  removed 
should  be  excluded  from  the  report  of 
the  Tribunal.  The  report  is  published 
with  blanks  or  cyphers  where  names 
should  occur. 

Lord  Linlithgow'.  When  Lord 
Justice  Parker  put  to  you  the  matter  of 
appeal  by  way  of  case  stated,  am  I right 
in  saying  you  had  not  considered  it,  or 
have  considered  it  and  come  to  a decision 

you  do  not  like  it? Sir  John  Hawton : 

As  far  as  I am  aware  it  has  never  been 
provided  for  under  the  Acts  and  has  not 
been  considered  necessary.  It  has  not 
been  a point  given  specif  consideration 
and  rejected. 

1310.  And  the  medical  profession  have 
never  asked  for  it  as  far  as  you  know? 

1 do  not  think  they  are  asking  for 

it  now — ^whether  at  any  stage  they  did 
I do  not  know. 

1311.  Sir  Geoffrey  King:  Lord  Justice 
Parker  was  rather  surprised  that  doctors 

(0  Robson,  W.  A.  Justice  and  Administrative 
Law,  3rd  ed.  1951. 


might  want  to  appeal  to  the  Minister  if 
they  might  not  necessarily  be  dealt  with 
by  doctors.  Is  it  not  the  case  that  the 
medical  profession  is  very  familiar  with 
the  appeal  from,  I think,  the  General 
Medical  Council  to  the  Privy  Council? 
^Yes,  I think  so. 

1312.  Miss  Oswald:  I have  seen  it 
stated  in  several  places  that  no  member 
of  the  public  has  ever  directly  applied 
to  the  Health  Service  Tribunal  in  con- 
nection with  what  they  regard  as  wrong, 
treatment  by  a doctor  or  other  practi- 
tioner. I was  wondering  what  steps  are- 
taken  to  make  sure  that  the  general, 
public  know  that  they  have  a right  to 
do  that,  and  indeed,  to  know  of  their 
right  to  make  a case  to  the  Executive 
Council.  The  complications  of  this  pro- 
cedure are  tremendous  and  my  experi- 
ence is  that  the  ordinary  public  seldom 
understand  it.  I think,  for  one  thing,  that 
the  term  “ Executive  Council  ” means 
very  little  to  most  ordinary  people.  I 
wonder  if  we  might  know  what  steps  are 
taken  to  ensure  that  people  do  know? 

Dame  Enid  Russell-Smith:  On  the 

medical  card  of  every  patient  it  is  stated 
that  any  complaint  should  be  made  to  the 
Executive  Council,  the  address  of  which 
can  be  obtained  from  the  Post  Office. 
Every  one  on  a doctor’s  list  has  such  a 
card  which  does  contain  this  information 
on  it.  Nothing  is  said  about  the  power 
of  an  individual  to  go  direct  to  the  Tri- 
bunal, but  it  would  be  most  rare  for 
circumstances  to  arise  in  which  an  in- 
dividual would  wish,  or  be  in  a position,, 
to  go  direct  to  the  Tribunal.  All  cases 
before  the  Tribunal  are  first  investigated 
by  the  Medical  Service  Committee  in- 
order  to  go  into  the  facts  and  substan- 
tiate them,  and  it  is  difficult  to  conceive 
how  a private  individual  could  get  his- 
facts  together  except  by  going  through 
that  procedure.  Once  that  procedure  ha-s- 
been  gone  through,  if  the  Executive 
Council  decide  to  make  representations,, 
the  responsibility  and  all  the  cost  falls  on 
them. 

1313.  I wonder  why  the  provision  is 
made  for  the  general  public  to  go- 
straight  to  the  Tribunal  if  in  fact  it  is; 

so  difficult? 1 think  that  in  theory 

it  is  conceivable  that  a case  might  arise,, 
but  no  case  which  has  so  far  arisen  has 
been  one  in  which  one  would  have 
thought  that  a member  of  the  public 
would’ wish  to  go  to  the  Tribunal  direct. 
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1314.  I do  not  think  I am  following 
this  clearly  enough  to  know  in  what  kind 
of  cases  they  might  wish  to  go  direct. 
My  only  concern  is  that  if  the  law  says 
you  may  go  direct  then  in  fact  you 
should  know  that  you  may.  It  worries 
me  a little  that  in,  for  instance,  the  infor- 
mation that  is  given  on  the  medical  card 
there  is  no  mention  of  an  avenue  that 
exists  for  people  to  use  if  they  choose  to. 

A member  of  the  public  who  went 

straight  to  the  Tribunal  would  have  to 
be  legally  represented,  and  his  legal 
advisers  would  inform  him  of  the  pro- 
cedure if  he  wished  to  take  such  a step. 

1315.  But  he  would  not  ask  them  if 
he  did  not  know  that  the  right  existed 

would  he? Sir  John  Hawton : May  I 

interrupt?  Is  there  any  very  big  differ- 
ence between  this  and  the  many  other 
rights  to  remedies  which  a member  of 
the  public  enjoys  and  may  not  know 
about?  There  is  no  attempt  to  do  any- 
thing in  the  matter  of  making  them 
known  ; they  are  written  into  an  Act  of 
Parliament  and  it  is  up  to  a member  of 
the  public  if  in  doubt  to  take  legal 
advice.  Surely  the  same  thing  must  arise 
in  the  whole  field  of  access  to  the  courts. 
One  does  not  circularise  the  public  telling 
them  what  their  rights  are  unless  there  is 
some  special  reason  to  do  so  and  there 
does  not  appear  to  be  a special  reason 
here.  For  the  reason  Dame  Enid  gave, 
if  you  have  a complaint,  the  body  you 
naturally  turn  to  is  the  Executive  Council 
who  will  take  it  up  for  you. 

1316.  It  does  not  seem  quite  as  simple 
as  that  to  me.  I have  always  thought 
that  where  a service  of  this  kind  is  pro- 
vided there  is,  if  I may  say  so,  a duty 
to  make  sure  that  people  do  understand 
their  rights.  Are  there  any  other  means 
of  making  their  rights  of  complaint 
made  known  to  them?  I know  quite 
well  that  people  ought  to  read  what  is 
written  on  their  medical  cards  and  under- 
stand it,  but  in  my  experience  they  very 

often  do  not. Dame  Enid  Russell- 

Smith : There  are  references  in  the  local 
Press  to  cases  investigated  by  an  Execu- 
tive Council  and  there  are  references  in 
Parliament.  But  I do  not  think  that  there 
are  any  further  steps  which  the  Depart- 
ment could  properly  take  when  it  has 
put  into  the  hands  of  every  person  con- 
cerned an  explanation. 

1317.  Major  Morrison:  As  I under- 
stand it,  when  an  Executive  Council 
recommends  that  certain  disciplinary 


action  should  be  taken  against  a doctor 
who  has  done  something  in  regard  to  a 
prescription  or  something  like  that  which 
he  should  not  have  done,  it  goes  to  the 
Minister  and  the  Minister  can  overrule 
the  advice  given  to  him  by  the  Executive 

Council,  is  that  correct? Sir  John 

Hawton:  Yes. 

1318.  I know  that  at  least  one  Execu- 
tive Council  feel  rather  aggrieved  and 
hard  done  by  because  they  have  no  right 
of  appeal  against  that  decision.  Do  you 
think  it  feasible  that  there  should  be  such 

an  appeal? do  not  think  so,  the 

Minister  being  ultimately  the  person 
charged  with  responsibility  for  the 
Service. 

1319.  Mr.  Russell:  The  present  Chair- 
man of  the  National  Health  Service 
Tribunal  is  strongly  opposed  to  the  hear- 
ings being  in  private,  I understand.  Have 

you  any  views  about  that,  Sir  John?- 

As  we  said  before,  if  the  doctor  wishes 
it  to  be  in  public  it  can  be,  but  other- 
wise we  feel  we  should  meet  the 
doctor’s  wishes.  After  all,  even  if  the 
Tribunal  does  decide  in  his  favour,  his 
appearance  before  it  may  have  done  a 
lot  of  damage  to  his  practice.  If  in  fact 
he  is  going  to  be — shall  I use  the  word 
— “ acquitted  ”,  there  is  no  reason  why 
his  practice  should  be  damaged. 

1320.  That  applies  to  any  person 

charged,  does  it  not? ^This  is  a little 

different,  is  it  not?  The  essence  of  this 
is  the  relationship  between  the  pro- 
fessional man  and  his  patients.  We  have 
always  been  anxious  in  all  these  pro- 
cedures to  try  and  preserve  that  rather 
intimate,  peculiar  relationship  of  con- 
fidence between  the  doctor  and  patient. 
If  there  is  no  reason  to  interfere  with  it 
we  do  not  want  so  to  interfere. 

1321.  I was  rather  looking  at  if  from 
the  point  of  view  of  the  patient.  Speak- 
ing purely  personally,  I should  like  to 
know  whether  the  doctor  I was  going  to 
was  a reformed  drunkard  or  not.  I 
might  not  want  to  go  to  him,  I might 

not  trust  the  length  of  the  reform, 

You  mean  then,  in  other  words,  you 
would  not  trust  the  Tribunal’s  decision? 

132?.  No.  It  may  be  that  the 
Tribunal  came  to  the  decision  that 
because  the  doctor  was  a drunkard  he 
was  prejudicial  to  the  National  Health 
Service.  By  the  time  the  case  came 
before  the  Minister  he  pulled  himself 
together  in  some  way  and  the 
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Minister  overruled  the  Tribunal’s 
decision.  If  I went  into  that  district  next 
week  and  the  hearing  before  the 
Tribunal  was  in  public  I would  at  least 
know  that  the  man.  was,  in  inverted 
commas,  a “ reformed  drunkard  ”,  and  I 
should  think  it  would  matter  to  me  as  a 

patient  to  know  that? Surely  the 

answer  to  that  is  that  if  the  Tribunal 
themselves  had  found  the  charge  against 
him  proved  then  the  report  would  be 
published. 

1323.  But  would  the  doctor’s  name  be 

published? Dame  Enid  Russell- 

Smith:  If  there  is  an  appeal  the  report 
would  be  held  up  until  the  appeal  had 
been  determined.  If,  as  in  the  case  you 
described,  the  Minister  overruled  the 
Tribunal,  the  name  would  not  figure  in 
the  report. 

1324.  There  would  not  have  been  any 
opportunity,  in  the  case  given,  for  me  as 
a patient  coming  into  the  area  to  know 
this  interesting  and,  I should  have 
thought,  relevant  piece  of  medical 

history? Sir  John  Hawton:  I think 

that  is  quite  true. 

1325.  You  mentioned  that  there  might 

be  a method  of  appealing  from  the 
Tribunal  to  the  courts,  but  the  normal 
thing,  if  the  doctor  is  dissatisfied,  is  that 
he  appeals  to  the  Minister? ^Yes. 

1326.  And  how  would  they  get  to  the 
courts  after  the  Minister  without  giving 
reasons  had  turned  down  the  appeal? 

Mr.  Blake : The  question  was  asked 

whether  questions  of  law  arose  before 
the  Tribunal  and  my  answer  to  that 
was  that  they  do  sometimes,  and  that 
under  a well-known  procedure  they  can 
be  reviewed  by  the  courts  if  there  is  an 
error  of  law  on  the  face  of  the  record. 

1327.  Suppose  the  doctor  goes  straight 
to  the  Minister  and  the  Minister  makes 
his  decision  without  giving  any  reasons 
at  all.  How  would  the  doctor  then  get 

to  the  courts? In  that  case  the  doctor 

has  chosen  to  go  to  the  Minister  instead 
of  the  courts.  He  can,  of  course,  only 
go  to  the  courts  on  a question  of  law — 
not  on  the  merits  of  his  case. 

1328.  The  other  point  arises  out  of 
what  Miss  Oswald  was  saying,  that  the 
people  who  do  not  like  what  has  hap- 
pened with  their  doctor  are  told  to  go 
and  complain  to  the  Executive  Council. 
The  Executive  Council  no  doubt  review 
the  complaint  and  decide  whether  or  not 
to  instigate  proceedings  and  make  repre- 
sentations to  the  National  Health  Service 


Tribunal? — ^ — Dame  Enid  Russell- 

Smith : They  would  almost  certainly  get 
the  Medical  Service  Committee  to 
investigate  it  in  the  first  • instance. 

1329.  Somebody  would — “ cause  en- 
quiries to  be  made  ”,  I think  it  is — and 
they  would  come  to  a decision  whether 
or  not  to  pursue  the  matter  and  take, 
it  to  the  National  Health  Service  Tri- 
bunal. I suppose  if  they  decided  not  to 
they  would  write  to  the  patient  and  say 
that  they  had  considered  the  complaints 

and  decided  not  to  take  any  steps. It 

could  happen  at  several  stages.  They 
must  first  decide  that  the  complaint  i? 
not  vexatious  and  frivolous  and  that  it 
does  show  good  ground.  Assuming  that 
they  think  it  is  a sound  complaint  they 
would  refer  it  to  the  Medical  Service 
Committee.  The  patient  would  be 
invited  to  attend  before  the  Medical 
Service  Committee  and  substantiate  the 
complaint.  The  Medical  Service  Com- 
mittee would  produce  a report  and  a 
copy  would  go  to  the  patient.  The 
patient  would  also  be  informed  of  the 
decision  of  the  Executive  Council  and 
the  decision  might  be  to  make  repre- 
sentations to  the  Tribunal. 

1330.  But  if  it  is  not,  is  the  patient 

told:  "We  have  decided  not  lo  make 
representations  to  the  Tribunal  but  if 
you  wish  to  you  may”? No. 

1331.  That  really  would  be  the 
moment  at  which  this  particular  piece 
of  information  could  be  given  to  the 
patient  on  the  lines  of  Miss  Oswald’s. 

question? No,  he  would  not  be  so' 

told  because  the  great  majority  of  com- 
plaints would  show  no  cause  whatever 
for  going  to  the  Tribunal.  The  Tribunal 
is  a most  serious  step  and  very  rarely 
would  representations  be  made  to  it  on; 
the  basis  of  one  case. 

1332.  Supposing  I was  a patient  who, 

wrote  and  said : “ I think  this  doctor 
ought  to  be  shot,  or  anyway  he  ought 
to  be  removed  from  this  district ; this  is. 
what  he  has  done  ”,  would  I ever  be 
told : “ We  dO'  not  think  he  ought  to  be 
removed  but  you  may  take  steps  your- 
self”?  ^You  would  be  told  by 

implication  that  we  do  not  think  he 
ought  to  be  removed  because  you  would 
be  told  what  we  do  think  ought  to  hap- 
pen to  him. 

1333.  I would  not  be  told  by  implica-' 
tion  or  expressly  that  if  I wished  to  take' 

steps  to  get  him  removed  I could? 

No. 
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1334.  Lord  Justice  Parker:  We  shall 
ROW  pass  on  to  the  Medical  Service 
•Committees  which  are  dealt  with  in  your 
Statement  4.  The  procedi^e,  I under- 
stand, is  quite  informal  with  a hearing 
in  private.  In  answer  to  the  question 
about  legal  representation  I see  that  there 
is  the  curious  reply  we  have  come  across 
before  that  a person  may  have  assistance 
from  anybody  as  long  as  that  person  is 
not  acting  in  the  capacity  of  counsel  or 
solicitor.  I think  that  happens  just  in 

that  one  case  alone? Sir  John 

Hawton : Yes. 

1335.  Is  there  any  particular  reason 

for  it? Mr.  Blake:  The  reason  is 

given  in  a document  which  was  issued 
to  Executive  Councils  on  the  procedure. 
The  relevant  passage  reads  as  follows:  — 

“ While  Rule  1 (1)  (/)  of  the  First 
Schedule  provides  that  the  procedure 
at  a hearing  shall  be  such  as  the  Com- 
mittee may  determine,  the  aim  is  to 
avoid  any  suggestion  of  the 
atmosphere  of  a court  of  law.  . . 

1336.  Lord  Justice  Parker:  The  Ser- 
vice Committee  then  report  to  the  Execu- 
tive Council  recommending  action  if  they 
do  so  recommend.  Does  the  person 

concerned  get  a copy  of  that  report? 

Sir  John  Hawton : Yes. 

1337.  He  sees  that  report.  The 
Executive  Council  conduct  no  hearing  I 
gather  they  just  consider  the  report  and 

confirm  it  or  not? ^Yes,  they  consider 

what  is  the  appropriate  thing  to  do  in 
the  light  of  it.  They  do  not  question  the 
facts  found  in  the  report,  but  decide 
what  is  the  consequential  action  which 
they  ought  to  take- 

1338.  I thought  the  Service  Committee 

had  recommended  a form  of  action? 

It  rests  with  the  Executive  Council  to 
decide  what  in  fact  they  wiU 
advocate  as  the  consequential  action, 
whether  they  will  withhold  money,  for 
example,  or  not.  Though  they  cannot 
query  the  facts  before  them  on  the 
report  they  can  in  fact  disregard  or  alter 
any  recommendation  as  to  how  much 
money  should  be  withheld,  or  what  the 
penalty  should  be,  and  it  is  on  that  that 
there  is  an  appeal  then  to  the  Minister. 

1339.  Before  we  get  to  the  appeal,  do 
the  Executive  Council  give  reasons  in 

announcing  their  decision? Dame 

Enid  Russell-Smith:  It  is  really  covered 
by  the  regulations  of  the  Service  Com- 
mittee and  Tribunal.  It  is  at  that  stage 
that  the  Council  send  the  parties  to  the 


investigation  a copy  of  the  Service  Com- 
mittee’s report  and  of  their  decision,  and 
inform  them  of  their  right  of  appeal  to 
the  Minister  against  any  decision  other 
than  a decision  on  a certain  point. 

1340.  There  is  a right  of  appeal  to  the 

Minister,  and  as  I understand  it,  it  is 
optional  to  him  whether  he  has  a hear- 
ing?  ^Yes. 

1341.  Does  he  sometimes  decide  with- 
out a hearing? Quite  frequently,  yes. 

I think  you  have  the  figures.  Some  of 
these  matters  are  quite  trivial. 

1342.  If  it  is  withholding  money  then 

he  always  does? A practitioner  has  a 

right,  even  if  there  is  no  appeal,  to  an 
oral  heainng  when  the  withholding  of 
money  is  involved. 

1343.  Then  if  'the  Minister  decides 

there  is  to  be  an  oral  hearing  on  this  he 
appoints  three  people,  an  independent 
practitioner,  a legal  officer  of  the  Depart- 
ment and  a medical  officer  of  the 
Department? Yes. 

1344.  They  report  and  make  recom- 
mendations to  the  Minister  which  are 

not  published? Sir  John  Hawton: 

That  is  correct. 

1345.  And  the  Minister  thereafter 
comes  to  a decision  and  in  giving  his 

decision  does  he  give  any  reasons? 

Dame  Enid  Russell-Smith : No,  but  the 
reasons  are  usually  implicit  in  the  deci- 
sion because  the  Council  have  usually 
found  that  a professional  man  has 
broken  a specific  term  of  service.  Per- 
haps he  failed  to  visit  when  required^  or , 
he-  failed  to  keep  records,  or  he  failed 
to  maintain  proper  surgery  accommo- 
dation. The  terms  of  service  are  itemised 
in  detail  so  that  the  Minister’s  decision 
is  self-explanatory.  When  in  the  rare 
cases  it  is  not  we  do  give  an  explana- 
tion. 

1346.  The  Service  Committee  is  a 
mixed  lay  and  professional  body,  that 

is  right,  is  it  not? Sir  John  Hawton: 

Yes. 

1347.  But  in  certain  ’ disciplinary 

matters  such  as  excessive  prescription  of 
drugs,  the  matter  starts  with  the  local 
Medical  Committee  which  is  purely  pro- 
fessional?  ^Y  es. 

1348.  The  reason  being  that  it  is  a 

purely  medical  matter? ^It  is  a purely 

professional  matter  and  not  a matter  of 
relationship  between  a patient  and  pro- 
fessional man. 
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1349.  And  their  report  goes  in  the 
same  way  to  the  Executive  Council  who 
consider  it.  In  this  case  the  appeal  is 
not  to  the  Minister  but  to  referees  who 

are  again  professional  men? ^Yes, 

b^pse  of  the  same  reason  that  you  had 
initially  that  it  is  a purely  professional 
issue. 

1350-  Are  they  independent  people 
chosen  from  a panel? ^Yes. 

1351.  And  they  hold  a hearing  which 
again  is  in  private  I see  and  their  deci- 
sion is  final  and  not  subject  to  appeal? 

Dame  Enid  Russell-Smith : The 

referees  might  find  that  there  had  been 
excessive  prescribing  and  it  would  then 
fall  to  the  Executive  Council  and  the 
Minister  to  decide  whether  money  should 
be  withheld  from  the  doctor’s  remunera- 
tion, but  there  is  no  appeal  further  on 
the  question  of  the  excessive  prescription. 

1352.  Mr.  Russell:  This  is  one  case 
in  which  you  are  not  allowed  to  have 
legal  representation.  I see  you  are  not 
allowed  to  be  represented  by  “ counsel, 
solicitor  or  other  paid  advocate” — that 

is  the  phrase — is  that  right? Sir  John 

Hawton : Yes. 

1353.  But  those  people  are  allowed  to 
help  you  prepare  your  case  and  hold 
your  hand  in  court,  but  they  must  not 

say  a word,  is  that  right  ?^ ^They  must 

not  be  there  as  paid  advocates. 

1354.  They  must  not  say  anything? 

Dame  Enid  Russell-Smith : They 

must  not  address  the  Ccmimittee  as  paid 
advocates. 

1355.  And  must  not  cross-examine 

witnesses? ^No. 

1356.  It  is  a curious  use  of  the  word 

“ advocate,”  is  it  not? Sir  John 

Hawton:  I think  we  would  agree  with 
you  at  once! 

1357.  Lord  Justice  Parker:  The  only 

other  matter,  I think,  in  the  Health 
Service  that  we  wanted  to  look  at  was 
the  appellate  jurisdiction  of  the  Medical 
Practices  Committee  dealt  with  in  your 
Statement  6.  That  is  limited,  as  I under- 
stand it,  to  certain  specific  matters  where 
the  Executive  Council  have  refused  to 
permit,  for  instance,  the  practitioner  to 
employ  an  assistant  or  to  carry  on  a 
practice  at  premises  previously  occupied 
by  another  practitioner.  Is  that  a purely 
medical  matter  that  the  Medical  Prac- 
tices Committee,  which  is  purely  profes- 
sional, should  be  the  judges  of? 


Dame  Enid  Russell-Smith : No,  but  they 
are  matters  which  hang  together  very 
closely  with  the  normal  jurisdiction  of 
the  Medical  Practices  Committee  in  de- 
ciding whether  or  not  an  area  is  ade- 
quately doctored.  The  importance  of 
the  second  point  is  this,  that  if  the  Medi- 
cal Practices  Committee  select  a par- 
ticular practitioner  for  a particular 
vacancy  and  any  practitioner  not  so 
selected  secures  the  traditional  practice 
premises,  that  other  practitioner  can 
largely  nullify  the  Medical  Practices 
Committee’s  decision  because  he  gets  a 
lot  of  the  patients. 

1358.  It  is  a comparatively  small 

jurisdiction? ^Very  small. 

1359.  And  the  number  of  cases  are 

small? Very  small. 

1360.  And  there  has  been  no  need 

for  an  appeal? ^No. 

1361.  There  are  a number  of  other 
matters,  but  I might  perhaps  take  one 
about  which,  I think.  Lord  Balfour  wants 
to  ask  a question,  that  is  the  Minister’s 
consent  to  the  dismissal  of  Medical 
Officers  of  Health  and  Sanitary  Inspectors 
^ — Statement  16.  I see  that  the  Minister 
is  there  being  asked  to  exercise  really  a 
judicial  function  in  a dispute  between  a 
local  authority  and  one  of  its  officers? 
Sir  John  Hawton : Yes. 

1362.  Am  I right  in  thinking  that  he 
has  power  to  decide  that  matter  without 

a hearing? Yes,  I think,  he  can  do 

either. 

1363.  Does  he  ever  decide  it  without 

a hearing? ^Yes,  sometimes. 

1364.  Is  there  any  need  to  retain  that 
power  to  decide  it  without  a hearing? 

Sir  John  Hawton : I must  admit  to 

ignorance,  I am  not  sure  how  one  classi- 
fies the  cases  that  are  done  without  a 
hearing.  I could  try  and  obtain  that 
information, 

1365.  At  first  sight  it  seems  a very 
drastic  power  to  have  when  you  are  exer- 
cising a judicial  function  between  a local 

authority  and  one  of  its  officers? 

Mr.  Blake:  We  are,  of  course,  here  in 
the  position  of  a restraining  influence  on 
the  local  authority ; the  local  authority 
otherwise  would  have  full  power  to  dis- 
miss the  employee. 

1366.  If  a hearing  is  thought  necessary, 

again  this  time  two  people  are  appointed, 
a legal  officer  and  a medical  officer  from 
the  Department,  I understand? ^Yes. 
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1367.  And  they  hold  a hearing  which 

is  in  private,  I gather,  and  they  report 
to  the  Minister? Yes. 

1368.  And  the  Minister  gives  his 

decision? Yes. 

1369.  Does  he  give  any  reasons? 

Sir  John  Hawton:  Not  publicly.  He 
gives  the  reasons  to  the  local  authority. 

1370.  Does  be  give  the  Medical  Officer 

of  Health  or  the  Sanitary  Officer  in- 
volved a reasoned  decision? Mr. 

Blake:  Not  necessarily  a fully  reasoned 
decision,  but  the  reasons  for  coming  to 
the  conclusion. 

1371.  And  I suppose  it.  follows  if  he 

does  that,  that  the  report  and  advice 
that  he  has  obtained  from  the  legal 
officer  and  medical  officer  who  con- 
ducted the  enquiry  is  not  published? 

That  is  so. 

1372.  Lord  Balfour  of  Burleigh:  I 
wonder  whether  you  can  tell  us  very 
generally  whether  in  every  case  the  result 
of  these  hearings  was  that  the  Minister 

had  upheld  the  decision? The  case 

comes  before  the  Minister,  of  course,  as 
an  application  by  a council  for  his  con- 
sent to  the  dismissal.  I have  taken  two 
enquiries  myself  recently  on  this  sort  of 
thing.  The  last  one  I had,  I think,  has 
not  been  finally  decided,  but  in  the  one 
before  that  we  refused  consent. 

1373.  That  is  what  I would  anticipate. 

There  have  only  been  six  hearings  in  the 
last  five  years.  I wonder  if  you  could 
tell  us  if  they  concerned  Sanitary  Inspec- 
tors or  Medical  Officers  of  Health? 

The  last  three  have  been  Sanitary 
Inspectors ; in  one  consent  was  given  j 
in  one  consent  was  refused  and  the  third 
is  still  awaiting  a decision.  It  is  one 
all  so  far  with  one  undecided  out  of 
the  last  three. 

1374.  Mr.  Russell:  The  individual  is 
not  told  what  the  tribunal,  if  I may  use 
that  description,  reports  to  the  Minister, 

is  he? No. — Sir  John  Hawton:  No. 

What  he  is  doing  would  be  no  more 
than  what  we  have  already  said  he  does 
in  other  fields.  He  is  appealing  to  the 
Minister  as  such  and  the  Minister  is 
getting  certain  people  to  advise  him. 

1375.  But  from  his  point  of  view, 
although  apparently  everything  comes 
out  at  the  enquiry,  for  all  he  knows  the 
decision  may  be  made  on  something  that 

did  not  come  out  there? Mr.  Blake: 

No. 


1376.  Is  it  not  possible  for  the  Minis- 
ter in  arriving  at  the  decision  to  take 
into  consideration  something  which  was 
not  given  in  evidence  at  the  hearing? 
1 think  perhaps  what  you  are  think- 
ing of  is  cases  where  policy  comes  in, 
for  instance,  in  confirming  compulsory 
purchase  orders.  In  this  sphere  the  issue 
is  one  between  the  man  and  his  employer 
and,  if  any  information  was  to  come  to 
the  Minister  from  one  party  after  the 
enquiry  was  closed,  that  information 
would  be  put  to  the  other  party  for 
observations.  We  would  certainly  not 
act  on  information  gathered  behind  the 
scenes. 

1377.  We  know,  of  course,  in  other 
Ministries  that  they  have  other  enquiries 
and  that  they  do  not  act  only  on  what 

comes  out  at  the  enquiry? was 

trying  to  draw  the  distinction  between 
this  case  which  is  not  really  a policy 
matter  but  an  issue  between  council 
and  an  individual  and  the  cases  in  which 
the  courts  have  recognised  that  elements 
of  policy  come  in,  for  instance,  housing. 

1378.  In  fact,  you  say  in  this  case  the 
Minister  never  acts  on  any  information 
other  than  that  which  comes  out  at  the 
enquiry,  or  at  a continuation  of  the 
enquiry  if  further  information  is  given? 

Sir  John  Hawton:  Not  unless  he 

gives  the  other  side  an  opportunity  to 
comment. 

1379.  Or  to  cross-examine? Mr. 

Blake:  We  would  re-open  the  enquiry 
if  necessary,  yes. 

1380.  Lord  Justice  Parker:  May  we 
turn  DOW  to  quite  a different  matter— 
the  acquisition  of  land  and  compulsory 
purchase  orders.  We  have  had  a con- 
siderable amount  of  evidence  on  this 
from  other  Departments,  of  course,  and 
in  particular  the  Ministry  of  Housing 
and  Local  Government.  May  I take 
it  that,  first  of  all,  you  borrow,  as  it  were, 
an  Inspector  of  the  Ministry  of  Housing 

to  hold  your  enquiries? Sir  John 

Hawton : Usually,  yes. 

1381.  And  that  the  procedure  adopted 
by  you  in  regard  to  non-publication  of 
reports,  the  Minister  giving  reasons  and 
matters  of  that  sort  are  copied,  or 
agreed,  if  you  like,  between  you  and  the 

Ministry  of  Housing? May  I make 

the  general  point  that  we  have  a 
relatively  very  small  element  of  this  work 
in  the  Ministry  of  Health.  We  follow 
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the  procedures  of  the  Ministry  of  Hous- 
ing, no  doubt,  of  course,  for  the 
historical  reason  that  originally  we  were 
one  Department. 

1382.  The  last  thing  I want  to  mention 

is  a small  matter  to  which  you  draw 
attention  in  the  last  paragraph  of  your 
Introductory  Memorandum.  There  you 
refer  to  the  Compensation  Appeal 
Tribunals  set  up  by  the  Ministry  of 
Labour  to  deal  with  compensation  being 
paid  to  various  officers  who  as  a result 
of  one  thing  and  another  have  lost  their 
jobs.  That  is  a Tribunal  for  which  the 
Ministry  of  Labour,  I think,  are  respon- 
sible?  ^Yes,  they  run  that. 

1383.  There  was,  I think,  in  1952,  a 

case  where  the  Tribunal  in  dealing  with 
the  case  of  a Hospital  Board  employee 
gave  reasons  for  its  decision  which  were 
on  the  face  of  them  wrong  in  law  and 
it  was  then  for  the  first  time  that  a 
person  aggrieved  thought  he  would  see 
if  he  could  persuade  the  courts  to  take 
action  on  the  ground  that  here  was  a 
decision  which  was  bad  on  its  face.  An 
application  was  made  for  an  order  of 
certiorari,  and  when  the  matter  came 
before  the  courts,  it  was  admitted  bv 
your  Ministry  that  the  decision  was,  on 
the  face  of  it,  bad? ^Yes. 

1384.  I think  it  is  called  the  Northum- 
berland case,  shortly.  The  Court  held 
in  that  case  that  they  had  jurisdiction 
and  they  quashed  the  decision.  There- 
after, there  was  an  appeal  by  the 

Minister.  Why? Mr.  Blake:  It  was 

a point  of  considerable  importance  and 
we  were  advised  that  we  ought  to  have 
the  authority  at  least  of  the  Court  of 
Appeal. 


1385.  Was  it  that  the  Ministry  did  not 

want  the  courts  interfering? ^No,  I 

do  not  think  it  was  that  at  all.  It  was 
simply  that  it  was,  as  you  say,  to  some 
extent  a new  point — a jurisdiction  which 
had  lain  unnoticed  for  a long  time  and 
suddenly  somebody  realised  it  existed. 

1386.  And  having  got  a decision 
against  you,  you  went  to  appeal  merely 
for  the  sake  of  your  interest  in 
academic  law,  or  was  it  that  you  did 

not  want  the  courts  to  interfere? Sir 

John  Hawton : I think  the  accurate 

answer  is  that  that  decision  would  have 
affected  not  only  us  but  a number  of 
Departments,  and  it  was  considered 
desirable,  not  in  any  way  to  say  that 
we  should  not  have  such  a decision,  but 
to  know  whether  the  higher  Court  would 
in  fact  endorse  it. 

1387.  Mr.  Russell:  Would  it  not  be 
reasonable  to  suppose  that  the  Depart- 
ment and  the  other  Departments  went 
to  the  Court  of  Appeal  hoping  it  would 

be  reversed? ^They  went  to  see  what 

the  opinion  of  the  Court  of  Appeal  was. 

1388.  Mr.  Johnston:  It  appears  that 
many  doctors  may  be  required  to  staff 
this  very  large  number  of  tribunals.  Are 
any  difficulties  found  in  staffing  them? 

^No,  they  are  not  bodies  constantly 

in  session. 

1389.  Lord  Linlithgow:  Are  members 

of  the  Medical  Practices  Committee 
quite  separate  from  the  Medical  Service 
Committee? ^Yes.  the  Medical  Prac- 

tices Committee  covers  the  country  as  a 
whole,  the  Medical  Service  Committees 
are  local  cominittees 

Lord  Justice  Parker : It  remains  to  me 
to  thank  you.  Sir  John,  and  your 
colleagues  for  coming  here  and  giving 
evidence  so  clearly. 


(r^e  witnesses  withdrew?) 
(Adjourned  until  2.30  p.m.) 
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Examination  of  Witnesses 

Sir  David  Milne,  K.C.B.,  Permanent  Under-Secretary  of  State. 

Sir  Charles  C.  Cunningham,  K.B.E.,  C.B.,  C.V.O.,  Secretary,  Scottish  Home 
Department 

Mr.  W.  Bakel,  C.B.E.,  Assistant  Secretary,  Department  of  Agriculture  for  Scotland 
Mr.  N.  W.  Graham,  Assistant  Secretary,  Department  of  Health  for  Scotland 
Mr.  H.  F.  G.  Kelly,  Principal,  Department  of  Health  for  Scotland 
on  behalf  of  the  Scottish  Office. 


Called  and  Examined 

{Note'.  The  Memorandum  submitted  by  the  Scottish  Office  in  reply  to  a 
Questionnaire  from  the  Committee  appears  in  Volume  V,  Memoranda  Submitted 
to  the  Committee  on  Administrative  Tribunals  and  Enquiries  by  Government 
Departments.) 


1390.  Chairman'.  As  I think  the 
Scottish  Office  says  at  various  points  in 
the  Memorandum  it  has  submitted,  a 
great  deal  of  the  procedure  followed  in 
Scotland  is  either  the  same  as,  or  very 
like,  the  procedure  followed  in  England 

and  Wales? Sir  David  Milne:  That 

IS  correct. 

1391.  As  we  have  already  heard  a 
number  of  the  Departments  which  deal 
with  these  things  in  England  and  Wales, 
we  shall  almost  inevitably  find  ourselves 
concentrating  on  the  points  at  which 
Scottish  practice  differs  from  English  and 
Welsh  practice.  That  does  not  mean  that 
w^e  underestimate  the  positive  importance 
of  the  tribunals  and  administrative  proce- 
dures operative  in  Scotland. 

I should  like  to  begin  with  the  com- 
pulsory purchase  of  land  under  the 
Acquisition  of  Land  (Authorisation  Pro- 
cedure) (Scotland)  Act,  1947.  Here  we 
have,  do  we  not,  action  initiated  by  a 
local  authority  or  a Government  Depart- 
ment and  then,  if  there  are  objections, 
a hearing  or  enquiry.  After  that  the 
Secretary  of  State  for  Scotland  eventually 
decides? ^That  is  so. 

1392.  When  you  hold  an  enquiry  you 

usually,  if  not  invariably,  appoint  an 
independent  person  to  hold  it,  do  yoii 
not? Yes. 

1393.  Is  it  invariable  or  all  but? 

I think  it  is  practically  invariable,  cer- 
tainly in  any  public  enquiry. 

1394.  That,  of  course,  will  not  neces- 
sarily hold  for  a hearing? ^It  would 

not  hold  for  a minor  hearing  on  very 
narrow  issues. 

1395.  For  the  moment  I will  keep 
myself  to  enquiries.  From  the  evidence 


which  we  have  already  received  we  have 
learned  that  in  England  sortie  enquiries 
of  this  sort  are  taken  by  outside 
appointees,  for  example  in  the  case  of  the 
Ministry  of  Education.  Others,  for 
example  in  the  case  of  the  Ministry  of 
Housing  and  Local  Government,  are 
taken  by  members  of  the  Department — 
inspectors  who  concentrate  on  this  work 
and,  in  time,  become  expert.  I should 
like  to  ask  you  whether  the  difference 
in  practice  in  Scotland  rests  on  any  views 
or  opinions  about  the  best  way  to  do 
these  things,  whether  it  is  historical 
accident  or  has  weight  of  opinion  behind 
it  and  what  you  think  about  it  in  the 

light  of  your  experience? 1 should 

think  it  would  be  fair  to  say  in  the  first 
place  that  the  Scottish  practice  is  tradi- 
tional. Whenever  we  have  had  to  have 
a public  enquiry  into  a matter  of 
importance  we  have  always  thought  of 
goin^  to  a leading  counsel  to  assist  us. 
But  it  ds  not  only  traditional.  We  do 
think,  in  our  circumstances,  that  it  is  the 
best  way  to  proceed  and  we  certainly 
have  no  reason  to  find  fault  with  the 
results  up  to  date.  I think  there  is  one 
other  point  which  may  explain  some  of 
the  differences  in  procedure  compared 
with  England.  It  is  that  in  relation  to 
these  matters  Scotland  is  a more  manage- 
able administrative  unit  than  England. 
The  number  of  cases  is  not  so  large  and 
it  is  possible  with  us  to  handle  the  diffi- 
cult ones  in  the  way  I have  described. 

1396.  We  have  been  considering 
administrative  procedures  of  this  type 
partly  from  the  point  of  view  of  the 
ordinary  objector.  Do  you  think  there 
are  positive  advantages  for  the  objector, 
either  directly  or  from  the  point  of  view 
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of  the  seeming  of  things,  if  the  person 
who  hears  the  evidence  on  both  sides 
and  makes  the  report  is  an  independent 
person  rather  than  a member  of  the 
Department,  the  Minister  of  which  will 
ultimately  have  to  make  the  decision? 

1 have  no  basis  of  comparison,  of 

course,  in  Scottish  terms  because  we  do 
deal  with  these  things  by  the  appoint- 
ment of  an  independent  person. 
Obviously  from  the  point  of  view  of 
appearance  there  are  advantages, 
^^ether  there  are  advantages  of  a con- 
crete kind  I do  not  know.  I think  that 
if  we  sent  out  a good  man  from  the 
Department,  we  should  probably  get  as 
good  a result  as  we  do  now ; but  I do 
agree  that  the  present  arrangement  looks 
better. 

1397.  I ought  to  make  it  clear  that 
there  is  no  implication  that  the  standard 
or  quality  of  the  departmental  inspectors 
is  in  doubt  at  all.  So  far  as  I know,  it 

is  very  high. On  the  question  of 

justice  being  visibly  done,  obviously  there 
are  advantages. 

1398.  Would  you  regard  it  as 
important  that  justice  should  be  seen  to 

be  done? 1 think  we  all  must  regard 

that  as  of  fundamental  importance. 

1399.  Therefore  that  is  a part  of  the 

opinion  which  lies  behind  the  Scotish 
practice? 1 think  so. 

1400.  Are  there  other  parts  to  that 

opinion? Sir  Charles  Cunningham'.  I 

think  that  the  great  advantage  is  that  the 
persons  affected  by  the  enquiry  are  likely 
to  have  greater  confidence  in  the 
impartiality  of  someone  appointed  from 
outside,  however  good  an  inspector  from 
the  Department  might  be, 

1401.  Am  I right  in  thinking  that,  in 
general,  these  independent  persons  who 
hold  enquiries  and  report  to  the  Minister 
do  not  usually  make  recommendations? 

Sir  David  Milne : I do  not  think 

there  is  any  definite  instruction.  Some- 
times we  get  a recommendation  and 
sometimes  we  do  not : sometimes  we  get 
an  evaluation  or  assessment.  It  is  a 
matter  of  degree,  is  it  not? 

1402.  It  may  well  be  a matter  of 
degree  when  one  looks  at  a number  of 
reports  and  sees  how  near  the  holder  of 
the  enquiry  goes  to  a recommendation. 
I think  whether  it  is  on  the  whole 
advantageous  or  not  that  the  holder  of 

31960 


the  enquiry  should  make  recommenda- 
tions is  a question  of  some  importance? 

^I  think  it  works  out  generally  in  this 

way.  The  good  commissioner  naturally 
summarises  what  has  gone  before  him, 
attempts  to  assess  and  evaluate  it  and 
goes  as  far  towards  a recommendation 
as  he  thinks  will  be  helpful  in  the 
circumstances. 

1403.  The  point  I had  in  mind  in 
asking  that  question  is  that  it  might  be 
argued  that  it  would  be  difficult  or 
improper  for  an  outside  independent 
person  holding  an  enquiry  to  make 
recommendations:  difficult  in  the  sense 
that  he  might  not  be  acquainted  with 
the  Minister’s  policy ; improper  if,  for 
example,  it  was  held  that  any  recom- 
mendation touching  on  policy  should  not 
come  within  the  compass  of  someone  not 

the  Minister  or  his  direct  servant? 

No,  the  commissioner  is  performing  an 
advisory  function.  He  is  not  being  final 
in  any  sense  whatever.  He  is  merely 
trying  to  be  helpful  in  an  assessment,  or 
possibly,  if  he  feels  he  can  make  it,  a 
recommendation.  I think  that  by  and 
large  commissioners  take  enquiries  with 
no  preconceived  ideas  about  the  subject 
matter  at  all.  They  hear  the  case  for 
both  sides  presented  to  them  and  that 
is  all  they  hear.  They  say  what  they 
think  they  can  say  to  the  Secretary  of 
State  and  then  further  thought  is  given 
to  the  matter. 

1404.  I am  sure  that,  before  the  hold- 
ing _ of  the  enquiry,  in  so  far  as  the 
subject  is  factual,  the  commissioner 
should  have  an  open  mind.  But  would 
you  expect  him  not  to  know  about  the 
particular  policy  of  the  Department? 
—7— We  are  talking  at  the  moment,  I 
think,  about  compulsory  purchase  orders. 
I think  we  would  say,  so  far  as  this 
process  of  public  enquiry  is  concerned, 
we  prefer  the  commissioner  to  go  out 
and  just  hear  what  the  two  sides  say. 

1405.  I am  right,  am  I not,  in  thinking 
that  with  you,  as  in  England,  these 

reports  are  private? These  reports 

have  been  private,  yes. 

1406.  In  the  period  of,  say,  the  ten 
years  since  the  war  have  the  Ministers 
personally  normally  taken  the  decisions 
or  have  they  normally  been  taken  by 
Assistant  Secretaries  in  the  Department? 

^We  have  a drill  on  that  which  I 

could  submit  if  you  would  like  it.  By 

A 6 
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and  large,  it  depends  on  the  difficulty 
and  the  public  interest  involved  an  the 
case.  It  may  go  up  to  the  senior 
Minister,  it  may  go  to  a junior  Minister 
or  it  may  be  settled  at  a lower  level. 

1407.  If  one  were  taking  a purely 
numerical  view  of  the  situation,  are  most 
decisions  made  by  Ministers  rather  than 

by  civil  servants? 1 think  the 

tendency  nowadays  would  be  for  a large 
proportion  of  them  to  go  up  at  least  to 
a junior  Minister. 

1408.  And  the  operative  word  is 

“ nowadays  ”? ^Yes 

1409.  How  strongly  do  you  feel  that 
the  report  which  the  commissioner 

makes  should  be  private? ^Personally, 

not  at  aU — so  long  as  it  is  an  independent 
commissioner.  I look  at  it  from  this 
point  of  view.  Here  you  have  a public 
inquiry  with  both  sides  exposing  their 
case,  with  cross-examination  and  so  on. 
Everything  is  public.  Then  suddenly  it 
is  not  public  any  more.  If  publishing 
the  report  would  help  to  let  justice  be 
seen  to  be  done  I cannot  think  that 
departmentally  there  would  be  any  great 
difficulty.  We  might  get  less  crisp 
reports  and  fewer  positive  recommenda- 
tions. On  the  other  hand,  it  might  not 
make  the  slightest  difference. 

1410.  Given  that  the  ordinary  citizen 
can  observe  with  his  own  eyes  and  hear 
with  his  own  ears  this  part  of  the  process 
would  you  think  it  more  satisfactory 
that  he  should  be  able  to  see  and  read 

the  report  on  it? 1 think  the 

importance  of  that  can  be  exaggerated. 
I think  it  is  of  some  value,  but  the  really 
important  thing  is  that  there  should  be 
a statement  of  reasons  for  the  final 
decision  which  will  convince  the  objector 
that  justice  has  been  done.  That  is  much 
more  important  than  the  publication  of 
what  is,  after  all,  only  one  stage  in  the 
administrative  process. 

1411.  Would  it  be  right  to  think  of 
the  public  inquiry  ending  in  the  report 
Which  goes  to  the  Minister  as  simply  an 
incident  in  the  administrative  process? 
It  is  one  of  the  things  which  happens  on 
the  road  to  the  ultimate  decision  and  of 
course  the  ultimate  decision  is  very 
important,  as  you  say ; but  where  you 
have  a dispute,  whether  or  not  with  all 
the  characteristics  which  the  courts 
would  recognise  in  a dispute,  and  where 
you  have  the  parties  to  that  dispute 
giving  their  evidence,  perhaps  calling 
witnesses,  perhaps  being  cross-examined, 


the  adjudicative  quality  of  the  proceed- 
ings begin  to  take  on,  does  it  not,  a 
degree  of  importance  separate  from  its 
part  in  the  administrative  process? 
Might  it  not  be  that  while,  from  the 
point  of  view  of  the  administrative 
process  as  a whole,  the  public  inquiry  is 
simply  an  element,  yet  in  its  own  nature 
it  could  not  be  regarded  merely  as  an 

incident? appreciate  the  point. 

Someone  called  it  a quasi-judicial  pro- 
ceeding. It  does  take  on  a kind  of  life 
of  its  own.  But  we  must  not  forget  that 
the  eventual  decision  is  a judgment  of 
what  is  best  in  the  public  interest.  In 
terms  of  the  statute  the  inquiry  is  part 
of  the  administrative  process  and  some- 
thing quite  different  from  a tribunal 
which  is  going  to  take  the  final  decision. 

1412.  During  the  period  since  the  war 

have  these  decisions,  when  given  and 
made  public,  always  been  accompanied 
by  fairly  full  reasons? Latterly,  yes. 

1413.  Would  the  Minister  or  the 
Department,  in  giving  a final  decision 
with  reasons,  feel,  in  any  important 
sense,  embarrassed  or  in  difficulty  if  a 
report  by  a commissioner  had  been  pub- 
lished beforehand  and  had  gone  some 
way  towards  recommendations  which 

were  not  accepted? It  might  make  it 

somewhat  more  difficult  to  get  the  deci- 
sion accepted.  After  all,  if  you  do 
publish  something — let  us  assume  it  is 
wrong — it  does  not  help  in  getting  the 
thing  put  right  to  have  something  wrong 
publicised  beforehand.  In  that  sense  it  is 
not  helpful  and  might  be  embarrassing, 
but  that  is  the  only  sense.  The  Minister 
would  just  have  to  say  that  whereas  the 
recommendation  was  so  and  so,  for  the 
following  reasons  he  had  done  something 
else.  But  he  would  have  to  overtake  the 
effect  of  the  previous  announcement, 
which  from  our  point  of  view  would 
have  been  better  not  made. 

1414.  Lord  Linlithgow:  I notice  that 
in  Item  B (1)  {d),  in  reply  to  question 
(v),  it  says:  — 

“ The  reporter  is  not  invited  to 

make  any  recommendation  as  to  the 

merits  of  the  order  or  as  to  expenses 

but  he  may  do  so  at  his  discretion.” 

I am  not  interested  in  the  question  of 
expenses,  but  why  should  he  not  be  in- 
vited to  make  recommendations  as  to  the 
merits  of  the  order?  In  the  cases  dis- 
cussed later — development  and  planning 
appeals — ^he  normally  does,  I believe. 
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make  a recommendation.  Is  there  any- 
thing significant  in  that? 1 do  not 

think  so.  I did  not  appreciate  that  there 
was  any  marked  difference  in  our  prac- 
tice on  this  point.  I think  we  more  or 
less  leave  it  to  the  commissioner  in  all 
cases  to  give  us  the  best  advice  he  can, 
and  do  not  tie  him  down  to  making  a 
recommendation. 

1415.  That  might  affect  what  you  were 
saying  before,  because  if  in  fact  he  does 
not  make  a recommendation  it  might  be 
less  embarrassing  for  him  to  have  his 
report  published.  It  looked  significant 
to  me  because  I had  not  seen  it  before 
in  any  of  the  examples  we  have  had 

from  other  Departments. Under  the 

present  procedure,  I think  in  the  majority 
of  cases  a recommendation  is,  in  fact, 
made. 

1416.  There  is  no  reason  in  principle 

why  it  should  be? ^No. 

1417.  Sir  Geoffrey  King:  I think  you 
said,  Sir  David,  that  you  do  not  have 
many  of  these  inquiries  during  the 
course  of  the  year.  Would  it  be  true 
to  say  that  you  do  not  have  enough  to 
keep  inspectors  regularly  employed  on 

your  staff? think  that  is  a fair 

point.  We  have  not  got  a team  of 
inspectors  which  we  could  lay  on  for  this 
at  the  present  moment. 

1418.  Mr.  Johnston:  I wonder  if  you 
could  send  us  a sample  of  the  letter  of 
instruction  you  send  to  the  commis- 
sioners, a copy  of  one  of  their  reports 
and  a copy  of  a final  letter  from  the 
Department  setting  forth  the  decision? 
^I  think  that  should  be  possible. 

1419.  Lord  Balfour  of  Burleigh : I was 
not  quite  certain  what  you  meant  in 
answer  to  a question  by  the  Chairman. 
I think  what  you  said  was  that  it  might 
make  it  a little  more  difficult  for  the 
Secretary  of  State  if  something  wrong 

had  been  published. ^All  I meant  was 

that,  if  the  Secretary  of  State  was  taking 
a decision  different  from  that  recom- 
mended to  him  by  the  commissioner,  it 
would  be  slightly  more  difficult  to  put 
over  when  the  report  had  been  published. 

1420.  Do  you  think  that  the  mind  of 
the  commissioner  making  his  report  is 
likely  to  be  affected  if  he  knows  that  the 

report  is  going  to  be  published? *1 

think  there  might  be  a price  to  be  paid, 
but  I hope  it  would  not  be  a great  one. 

1421.  Would  you  expand  that  a little? 
The  commissioner  would  probably 
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take  more  care  with  his  report,  both  in 
the  drafting  and  in  the  recommendation, 
if  it  was  going  to  be  published.  On  the 
other  hand  he  might  refrain  from  making 
a recommendation  at  aU. 

1422.  Mr.  Russell:  Would  this,  do  you 
think,  be  a good  reason  for  publishing 
the  report  of  the  commissioner  at  least 
to  the  parties,  that  it  would  give  them  an 
opportunity,  if  the  commissioner  had 
gone  wildly  wrong  on  a question  of  fact, 
of  drawing  the  Minister’s  attention  to  it? 

^There  is  an  analogous  procedure  to 

that  in  our  own  slum  clearance  arrange- 
ments, where  proposed  findings,  as  we 
call  them,  are  sent  to  the  parties  for  that 
very  reason. 

1423.  That  procedure  has  been  sug- 
gested to  us  by  the  Association  of 

County  Councils  in  Scotland. There 

might  be  something  to  be  said  in  certain 
cases  for  limited  publication  to  the  in- 
terested parties  rather  than  publication  to 
everyone.  Many  of  the  reports  are  not 
of  general  interest. 

1424.  You  say  that  in  fact  the 

reasoned  decision  of  the  Minister  is  al- 
ways given,  so  far  as  Scottish  practice 
goes? ^Yes. 

1425.  Are  there  any  statutes  under 

which  that  is  compulsop^? 1 do  not 

think  so.  I think  it  is  just  to  let  justice 
be  seen  to  be  done. 

1426.  Lord  Justice  Parker : I think 

both  question  and  answer  so  far  have 
been  directed  to  the  case  where  the  local 
authority  is  initiating? ^Yes. 

1427.  There  are  cases,  of  course,  where 

the  Minister  initiates? ^Yes. 

1428.  And  in  such  cases  there  is  an 

independent  commissioner  in  exactly  the 
same  way? Yes. 

1429.  Is  it  the  same  as  in  England  that, 
in  such  a case,  the  Minister  is  not  ex- 
pected to  prove  his  case  before  the  com- 
missioner, whereas  the  local  authority  is? 

The  designation  order  for  a new 

town  is  a good  example.  The  practice 
which  has  hitherto  applied  has  been  that 
the  order  goes  to  enquiry  and  we  appoint 
an  independent  commissioner — a senior 
member  of  the  Bar.  Everyone  knows 
what  is  mooted.  Before  the  enquiry  is 
held,  we  publish  a statement,  a sort  of 
local  White  Paper,  setting  out  the  case 
for  the  proposal.  The  object  of  this  is 
to  help  the  objectors  to  express  their  ob- 
jections in  the  most  intelligent  way. 
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1430.  There  'will  be  nobody  there 
whom  the  objector  can  cross-examine? 

^No.  There  will  be  officials  there  to 

answer  any  questions  which  the  commis- 
sioners may  want  to  ask  for  his  own  in- 
formation, but  essentially,  as  in  England, 
we  have  regarded  this  as  an  enquiry  into 
objections. 

1431.  The  practice  is  the  same  as  in 

England? The  practice  is  the  same. 

1432.  Are  your  views  the  same  with 

regard  to  the  publication  of  the  report 
when  the  Minister  initiates  the  action  as 
they  are  in  the  case  when  a local  autho- 
rity initiates? Yes.  What  I said  be- 

fore applies  with  equal  force  here. 

1433.  Sir  Geoffrey  King:  Would  you 
expect  a commissioner  to  make  any 
general  recommendations  in  a new  town 

case? ^As  we  have  said,  we  regard  it 

as  an  equiry  into  objections.  For  the 
commissioner  it  would  be  a question  of 
assessing  and  evaluating  the  objections. 

1434.  Not  so  much  saying  whether 

there  should  be  a town? ^That,  as  we 

see  it,  is  a matter  of  government  policy 
and  does  not  concern  the  commissioner 
at  all. 

1435.  Lord  Linlithgow:  In  the  Ap- 
pendix to  Item  B(5)  in  your  Memoran- 
dum, which  deals  with  enquiries  held 
under  the  Hydro-Electric  Development 
(Scotland)  Act,  1943,  it  says: — “The 
Secretary  of  State  is  not  required  to 
publish  the  Report,  but  he  must  com- 
municate the  recommendations  to  each 
party  to  the  enquiry”. — -Sir  Charles 
Cunningham:  1 think  that  is  one  of  the- 
few  cases  in  which  the  statute  does  re- 
quire the  Secretary  of  State  to  communi- 
cate the  recommendations  to  the  parties. 
We  have  in  fact  published  the  full  report, 
although  the  statute  does  not  require  us 
to  do  so. 

1436.  When  it  says  that  he  must  com- 

municate the  recommendations  to  each 
party  to  the  enquiry,  that  is  the  full  re- 
port?  The  obligation  is  merely  to 

communicate  to  the  parties  the  recom- 
mendations. We  have  published  the  full 
report  and  not  merely  the  recommenda- 
tions, as  a White  Paper. 

1437.  Is  that  not  a precedent  which 
might  be  followed  in  all  the  other  cases 

we  have  been  discussing? Sir  David 

Milne:  This  goes  to  Parliament  It  is, 
of  course,  a big  thing. — Sir  Charles 
Cunningham:  Perhaps  I ought  to  add 


that  the  reason  for  that  requirement  be- 
ing made  in  1943  was  that,  at  that  date, 
and,  to  some  extent,  still,  the  hydro- 
electric constructional  projects  were 
regarded  as  raising  very  wide  questions 
of  public  interest,  for  example,  fisheries 
and  so  on.  It  was  thought  right  that  a 
special  procedure  should  be  enacted  for 
dealing  with  them. 

1438.  In  principle  there  does  not  seem 

to  be  much  difference  to  me. Sir 

David  Milne:  There  is  this  difference 
between  the  hydro-electric  case  and  some 
of  the  others,  including  even  new  towns, 
that  the  construction  scheme  must  be 
justified  to  Parliament  whereas  that  does 
not  apply  to  the  other  things  we  have 
been  discussing. — Sir  Charles  Cunning‘ 
ham:  Also  the  constructional  scheme  is 
not  merely  a scheme  giving  powers  of 
compulsory  purchase ; it  is  an  authority 
the  Electricity  Board  must  have  to 
carry  out  the  whole  project.  Compulsory 
purchase  may  not  arise  but  they  cannot 
build  their  generating  stations  and  so 
on  without  that  authority. — Sir  David 
Milne : In  the  old  days  before  the 
Hydro-Electric  Board  was  set  up,  this 
was  a matter  for  a provisional  order ; 
■it  would  be  private  legislation. 

1439.  Mr.  Russell:  Under  the  Hydro- 
Electric  Development  (Scotland)  Act, 
1943,  are  all  the  enquiries  enquiries  into 
something  which  will  ultimately  have  to 
be  approved  by  Parliament?  The  sug- 
gestion was  just  made  that  the  reason 
for  this  special  requirement  of  publishing 
the  report  or  recommendations  from  the 
commissioner  was  somehow  connected 
with  the  fact  that  the  subsequent  action 
in  any  event  had  to  be  approved  by  Par- 
liament. Is  that  really  so  under  that 

Act? Sir  Charles  Cunningham:  Yes. 

It  applies  only  to  hydro-electric  schemes. 
For  land  acquisition  for  steam  genera- 
tion schemes  the  Acquisition  of  Land 
(Authorisation  Procedure)  (Scotland) 
Act,  1947,  would  be  used. 

1440.  Chairman:  I do  not  myself  see 
a connection  between  the  publication  of 
a report  to  tbe  interested  parties  and  the 
fact  that  the  final  decision  is  taken  .in 

Parliament. ^The  point  I wanted  to 

make  was  that  this  procedure  was  en- 
acted by  Parliament  for  a rather  special 
reason. 

1441.  Namely  the  scale  of  the  under- 
taking and  the  amount  of  interest  and 
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controversy  likely  to  be  aroused? 

Y&s,  plus  the  fact  that  previously  powers 
of  this  kind  could  only  be  got  by  private 
legislation  which  attracted  a special  pro- 
cedure and  of  course  full  Parliamentary 
discussion. 

1442.  I have  been  talking  so  far  about 
enqudiues.  There  iare  also  hearings. 
Given  the  nature  of  these  cases — and  I 
am  thinking  of  the  cases  where  the  initia- 
tor is  not  the  Department  itself  but  a 
local  authority — ^is  there  ever,  do  you 
think,  good  reason  for  holding  a hearing 

rather  than  an  enquiry? Sir  David 

Milne'.  It  may  be  more  convenient  for 
the  parties  involved.  We  only  use  them, 
as  I said  before,  where  the  issue  is  very 
narrow  and  the  public  interest  small. 
The  proceedings  are  informal,  there  is 
no  oath  and  no  formal  cross-examina- 
tion, although  the  parties  may  question 
each  other  and  both  sides  talk  freely. 

1443.  But  the  decision  whether  it 
should  be  an  enquiry  or  hearing  is  taken 

by  the  Department? It  is  taken  in  the 

name  of  the  Minister,  yes.  If  there  is 
any  degree  of  public  interest  it  naturally 
goes  to  public  enquiry.  It  is  only  where 
the  issue  is  narrow,  where  there  is  little 
public  interest  and,  indeed,  where  it  is 
probably  more  convenient  for  the  par- 
ties, that  we  do  it  this  way.  The  sort  of 
case  I am  thinking  of  occurs  quite  fre- 
quently when  someone  wants  to  adver- 
tise something  and  is  refused  permission. 
He  wants  to  appeal  and  he  comes  along 
and  has  a talk  about  it  at  a hearing. 

1444.  Do  you  thing  it  would  be  in- 
convenient if  the  objector  could  ask  for 

an  enquiry? ^No,  I think  if  he  asked 

for  an  enquiry  he  would  get  it. 

1445.  Because  I suppose  that  even  if 

the  public  interest,  in  the  sense  of  the 
amount  of  public  policy  involved,  is 
small  in  a particular  case,  in  another 
sense  the  public  interest  is  always  in- 
volved in  that,  if  there  is  an  issue  be- 
tween an  individual  and  the  local 
authority  or  the  Government,  it  is  very 
important  that  the  individual  and  other 
citizens  should  feel,  so  far  as  is  possible, 
that  his  treatment  is  fair  and  equitable. 
Other  things  being  equal  I should  have 
thought  that  that  produced  a bias  to- 
wards an  enquiry.  You  would  not  dis- 
agree?  ^No,  I do  not  dissent. 

1446.  May  I now  turn  to  slum  clear- 
ance? I should  like  to  begin  by  asking 
you  a fairly  general  and  leading  ques- 
tion. I suppose  that,  where  a decision 

31960 


has  to  be  taken  about  slum  clearance, 
that  decision  should  be  taken  in  the  light 
of  an  assessment  of  the  facts  and  the 
application  of  certain  standards  of  what 
is  proper  or  adequate  in  domestic  dwell- 
ings ^from  time  to  time  and  also,  pre- 
sumably, in  the  light  of  any  legal  points 
involved  in  the  proposal  as  it  affects 
a particular  area.  It  might  be  argued 
that  a decision  of  that  sort  does  not 
involve  major  questions  of  public  policy 
in  which  the  Minister  must  necessarily 
be  involved  because  of  his  responsibility 
to  Parliament.  This  is  carrying  out  other 
phases  of  a policy  established  by  statute. 
Why  should  these  decisions  be  taken 
within  the  Department  after  enquiry? 
Why  are  they  taken  by  the  Minist^  at 
all?  Is  it  simply  tradition  and  the  way 
the  legislation  was  framed  or  are  there 
reasons  which  in  principle  make  it  appro- 
priate for  the  Minister  to  take  the  deci- 
sion, as,  I suppose,  in  the  case  of  a new 
town?  Why  should  it  not  be  entrusted 
to  a capable  and  competent  body  with 
expert  knowledge  who  know  about  sani- 
tation and  so  on? think,  your 

analogy  of  the  new  town  is  a good  one. 
I think  the  reason  why  it  would  not  be 
possible  to  hive  off  this  decision  to  an 
outside  body  is  that,  apart  from  techni- 
cal building  aspects,  questions  of  great 
public  interest  and  difficulty  are  also  in- 
volved. The  first  thing  that  has  to  be 
faced  in  slum  clearance  is  that  a lot  of 
tenants  have  to  be  cleared  out  of  what 
may  be  a wide  area.  It  is  not  simply 
compulsory  acquisition  of  property:  it 
is  dealing  with  human  beings.  There 
may  be  also  a question  of  timing  of 
capital  investment.  I should  say  ques- 
tions of  public  interest  are  at  least  as 
important  as  they  are  in  the  case  of  a 
new  town.  I do  not  think  it  could  be 
devolved  to  an  outside  body. 

1447.  You  make  it  sound  as  if  every 
proposal  for  slum  clearance  involve  a 
very  large  area  and  is  large  and  impor- 
tant in  itself.  Is  that  so?  - Mr. 
Graham : It  is  always  very  large  and 
important  to  the  tenants  themselves  and 
to  the  local  authority.  It  may  be  to  the 
Minister,  too,  because  these  things  get 
around  and  what  happens  in  one  area 
sets. a precedent  for  the  next.  Though 
you  start  with  a relatively  small  scheme 
and  a relatively  small  town,  a consider- 
able precedent  can  be  set. 

1448.  When  we  were  discussing  these 
questions  with  the  Ministry  of  Housing 
and  Local  Government  it  emerged  that 
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there  was  a difference  in  procedure  as 
between  slum  clearance,  involving  a 
number  of  houses,  and  demolition, 
where  you  were  dealing  with  just  one 
house.  In  the  latter  case,  the  decision 
was  not  taken  by  the  Minister,  but  by 
a court  of  law.  Is  there  any  analogy  to 

that  in  Scotland? Yes,  the  position  is 

exactly  the  same.  Where  the  question 
is  whether  the  house  can  be  made  fit  at 
reasonable  expense  it  goes  to  the  sheriff, 
whereas  in  the  case  of  the  clearance  area 
where  there  are  a large  number  of  unfit 
houses  involved  it  is  dealt  with  by  an 
enquiry  on  the  clearance  or  compulsory 
purchase  order. 

1449.  Is  it  reasonable  to  say  that  by 
sheer  multiplication  you  get  a case  of 
policy,  whereas  in  one  case  you  do  not? 
— do  not  think  that  it  is  altogether  a 
question  of  multiplication.  In  the  case 
of  the  single  house  the  question  whether 
it  can  be  made  fit  at  reasonable  expense 
arises.  This  is  not  purely  a question  of 
the  state  of  the  building  and  it  is  an 
issue  which  we  think  has  got  to  be 
decided  by  the  sheriff. 

1450.  That  obviously  is  a question 

which  involves  the  use  of  a lot  of  dis- 
cretion, so  it  might  or  might  not  be 
decided  by  a court  of  law.  But  in  this 
case  it  is  so  decided? It  is,  yes. 

1451.  In  this  case,  too,  you  proceed 
by  appointing  independent  persons  to 

hold  the  enquiry? Sir  David  Milne'. 

There  are  two  differences  between  us 
and  England  on  this.  Our  enquiry  is  by 
persons  appointed  from  an  expert  panel 
set  up  by  the  Lord  President  of  the 
Court  of  Session,  the  Lord  Justice  Clerk 
and  the  Royal  Institution  of  Chartered 
Surveyors.  The  other  difference  is  ffiat, 
after  consideration  has  been  given  to  the 
report,  proposed  findings  are  issued. 

1452.  Which  is  so  to  speak  a pre- 
liminary to  the  Ministerial  decision? 

To  the  final  order. 

1453-  Do  you  know  why  that  practice 

is  followed 1 think  it  is  traditional. 

It  goes  back  to  the  early  days  of  slum 
clearance.  It  has  always  worked  with 
us  well. 

1454.  Would  you  be  inclined  to  say 
that  the  practice  is  not  only  traditional, 
but  commends  itself  in  reasons  as  well? 

Indeed. — Mr.  Graham  : There  is 

also,  I think,  a practical  reason.  Where 
there  is  a clearance  order  a large  number 


of  houses  may  be  involved  and  it  would 
be  comparatively  easy  for  a commis- 
sioner to  go  wrong  inadvertently  as  to 
whether  a particular  house  was  fit  or 
unfit.  That  affects  the  compensation.-  It 
is  important  that  he  should  be  right  and 
it  was  felt  that  this  last  minute  oppor- 
tunity to  the  objectors  to  correct  a fact 
was  desirable. 

1455.  Lord  Justice  Parker:  I find  it  a 
little  difficult  to  understand.  I read  your 
Item  B.6,  answer  (v)  (a)  as  meaning  that 
the  copy  of  the  report  was  not  made 

available  to  the  objector? Sir  David 

Milne:  Yes,  that  is  so. 

1456.  I thought  that  you  were  just 

saying  the  contrary? did  not  mean 

to  suggest  that  the  commissioner’s  report 
was  made  available.  It  is  not,  but  after 
it  has  been  considered  the  Secretary  of 
State  issues  what  we  call  proposed  find- 
ings to  the  parties  concerned  for  their 
observations  before  he  makes  the  final 
order.  It  is  a preview  of  his  final  order 
which  he  sends  them. 

1457.  Those  proposals  would  enable 

any  mistake  of  fact  to  be  corrected 

Yes. 

1458.  One  of  the  suggestions  you  put 

forward  was  that  you  would  have  to 
move  a lot  of  human  beings.  If  the 
Housing  (Scotland)  Act,  1950  is  the 
same  in  this  respect  as  the  English  Act, 
it  lays  down  that  the  local  authority, 
before  proceeding  to  make  a draft  order, 
must  be  satisfied  that  they  are  in  a posi- 
tion to  move  the  people  involved? 

Mr.  Graham:  The  Secretary  of  State’s 
view  on  that  may  not  necessarily  be  the 
same  as  that  of  the  local  authority. 

1459.  Is  he  enabled  to  have  any  view 
on  that  under  the  statute?  Could  you 

tell  me  the  statute  and  the  section? 

At  the  present  time  the  Secretary  of  State 
would,  I think,  have  regard  to  the  rate 
at  which  the  local  authority  might  expect 
to  build  taking  into  account  restrictions 
on  capital  investment.  We  commonly 
find  local  authorities  taking  an  unduly 
optimistic  view  as  to  the  rate  at  which 
they  can  build  houses.  It  is  conceivable 
that  a local  authority  in  perfectly  good 
faith  would  consider  that  they  could  pro- 
vide a certain  number  of  houses  and  the 
Secretary  of  State  would  feel  that  they 
were  a little  optimistic. 

1460.  Lord  Justice  Parker:  I think 
this  is  the  same  as  the  English  statute, 
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the  Housing  Act,  1936,  under  which 
local  authorities  may  make  clearance 
orders  for  the  demolition  of  areas  of 
unfit  houses.  Before  passing  a clearance 
resolution,  however,  they  have  to  satisfy 
themselves  that  they  can  make  available 
accommodation  for  the  persons  who  will 
be  displaced.  Where  does  the  question 
of  policy  arise?  There  may  be  a lot 
of  public  interest  because  there  may 
well  be  a great  many  houses  and  a great 
many  owners  and  tenants,  but  apart 
from  that  where  is  the  public  policy? 

Sir  David  Milne : One  element  of 

public  policy  may  be  to  satisfy  the 
Secretary  of  State  that  the  authority  are 
right. 

1461.  But  the  question  whether  houses 
are  fit  .or  unfit  is  not  a question  of 
policy,  but  a question  of  fact,  is  it  not? 
Yes. 

1462.  Such  a scheme  in  general  is 

initiated  by  the  Ministry  because 
amongst  other  things  the  local  authority 
may  act  on  “official  representation”? 
I arn  right,  am  I not,  in  thinking  that  an 
official  representation  is  the  representa- 
tion from  the  Medical  Officer  of  Health 
or  the  Sanitary  Inspector  in  the  Depart- 
ment?  Mr.  Graham : Not  in  the 

Department ; “ official  representation  ” 
means  a representation  made  to  the 
authority  by  the  Medical  Officer  of 
Health  for  the  district,  who  is  the  local 
authority’s  own  officer. 

1463.  Lord  Balfour  of  Burleigh:  The 

Chairman  mentioned  that  against  a 
Demolition  Order  there  is  an  appeal  to 
the  court ; but  that  against  a Clearance 
Order  there  is  not.  My  recollection  is 
that  the  origin  of  the  difference  is 
really  historical  and  that  the  Demolition 
Order  is  much  the  older  procedure.  I 
do  not  think  the  slum  clearance  proce- 
dure came  in  before  the  1930  Act? 

The  1930  Act. 

1464.  There  was  a great  housing  drive 
on  then  and  that  was  why  the  Minister 
was  given  greater  powers  in  the  case 
of  slum  clearance.  What  would  be 
your  view  if  you  were  introducing  the 
procedure  now?  Would  you  think  it 
desirable  to  allow  appeal  to  the  courts 
in  the  case  of  slum  clearance,  as  well 

as  in  the  case  of  demolition? Sir 

David  Milne:  1 do  not  think  we  would 
want  to  propose  any  change  in  the  slum 
clearance  procedure, 

31960 


1465.  You  do  not  think  there  is  any 
public  demand  for  a change?  You  think 

public  opinion  is  satisfied? ^Yes,  I 

think  the  order,  which  has  been  work- 
ing for  a long  time,  has  given  satis- 
faction. 

1466.  Mr.  Johnston : Am  I right.  Sir 

David,  in  thinking  that  at  the  enquiry  it 
has  to  be  established,  first,  that  there 
has  been  a resolution  by  the  local 
authority  designating  a particular  area 
as  a slum  clearance  area  and,  secondly, 
that  the  local  authority  are,  or  will  be 
at  the  relevant  time,  in  a position  to 
rehouse  the  people? Yes. 

1467.  It  is  on  these  two  points  that 
the  enquiry  inspector  reports  ; then  it 
goes  to  the  Minister  and  he  has  to  decide 
the  question  of  policy.  Is  that  right? 
Yes. 

1468.  The  only  question  of  policy  is 

whether  the  local  authority  is  to  be 
allowed  to  operate  the  Act  at  any  par- 
ticular period.  Is  the  local  authority 
told  whether  or  not  they  are  likely  to 
succeed  in  their  application  for  slum 
clearance  before  the  local  enquiry  ever 
starts?—- — Mr.  Graham:  I have  no 

recollection  of  this  question  having 
arisen.  The  statutory  position  has  now 
changed.  Under  the  Housing  (Repairs 
and  Rents)  (Scotland)  Act,  1954,  local 
authorities  submit  proposals  indicating 
to  the  Secretary  of  State  what  they  pro- 
pose to  do  within  a period  of  three 
years.  If  the  Secretary  of  State  approves 
these  proposals  they  know  what  he  is 
prepared  to  approve  within  a reasonable 
period  ahead.  One  would  not  expect 
the  difficulty  you  mentioned  to  arise. 

1469.  Then  arn  I right  in  thinking  that 

the  questions  which  we  have  been  asking 
you  are  really  to  some  extent  super- 
seded by  the  1954  Act? 1 think  this 

difficulty,  in  so  far  as  it  was  a difficulty, 
has  been  eliminated  by  the  1954  Act. 

1470.  Under  the  1954  Act,  I think, 
each  local  authority  in  Scotland  has  to 
send  in  a plan  of  the  slum  clearance  it 
intends  to  carry  out  for  a period  ahead. 
Is  any  enquiry  made  into  that  or  is 
that  merely  a report  by  the  local 

authority  to  the  Secretary  of  State? 

It  is  merely  a formal  submission  by  the 
local  authority  to  the  Secretary  of  State, 
which  is  examined  in  the  ordinary 
administrative  process  and  approved. 
There  is  no  enquiry. 

A 9 
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1471.  Let  US  say  that  a local  authority 

makes  the  proposal  and  the  Secretary  of 
State  approves  of  it.  What  effect  has 
that?  It  does  not  result  in  a slum  clear- 
ance order,  does  it? ^No.  The  local 

authority  then  go  on  to  implement  those 
proposals,  which  it  is  their  statutory  duty 
to  do,  by  operating  Parts  II  and  III  of 
the  1950  Act. 

1472.  Then  the  local  authority  will 

prove  the  necessary  resolution  to  the 
enquiring  person  and  show  that  the 
houses  are  unfit? ^Yes. 

1473.  Sir  Geoffrey  King-.  You  have 
been  pressed  very  heavily  on  the  ques- 
tion of  whether  this  is  policy  or  not. 
As  I understand  it,  the  local  authority, 
before  it  starts  a slum  clearance  order, 
must  be  satisfied  that  it  can  rehouse  the 
people  concerned.  Would  you  agree 
that  a proposition  to  rehouse  a large 
number  of  people  in  one  of  the  great 
cities,  somewhere  perhaps  miles  away, 
would  at  any  rate  be  politics  if  it  is 

not  policy? Sir  David  Milne:  That 

is  what  I had  in  mind. 

1474.  Chairman : If  a thing  is  political 
in  the  sense  just  indicated,  sometimes 
Ministers  are  all  the  more  anxious  not 
to  decide  it  themselves.  You  think  that 
in  this  case  it  makes  the  Minister  anxious 

to  decide  it  himself? 1 do  not  see 

the  Minister  shedding  this  responsibility. 

1475.  May  I come  for  a moment  to 

planning?  I think  the  procedure  fol- 
lowed is  broadly  the  same  as  in  England, 
is  it  not? Yes. 

1476.  Possibly  in  detail  too.  Are  you 

aware  of  any  differences? ^Yes,  there 

is  the  independent  enquiry. 

1477.  There  are  development  plans 

and  requests  for  planning  permission 
and  both  may  lead  to  an  enquiry  or 
hearing? ^Yes,  as  part  of  the  adminis- 

trative process. 

1478.  I should  like  to  consider  the 

relation  to  the  administrative  process  of 
consultation  with  other  Government 
Departments  or  of  advice  taken  from 
them.  Of  course  the  position  in  Scot- 
land is  different  in  some  respects  because 
several  Departments  are  responsible  to 
the  same  Minister  and,  in  a sense,  the 
inter-departmental  consultation  is  intra- 
mural?  ^Yes. 

1479.  Would  it  be  possible  for  the 

view  of  the  agriculture  people  to  be 
stated  at  the  enquiry  on  a development 
plan  or  a planning  appeal? It  would 


be  possible,  but  I think  I am  right  in 
saying  that  it  does  not  happen.  Officials 
do  not  normally  attend  enquiries  into 
objections  to  development  plans. 

1480.  In  England  several  Government 
Departments,  or  in  Scotland  several 
Departments  of  the  Secretary  of  State 
might  be  interested  in  a development 

plan? ^Yes.  There  are  fewer  regional 

officials  to  whom  the  local  authority  can 
turn,  than  in  England,  for  a view  about 
Government  policy.  The  local  authority 
would  be  more  likely  either  to  come  to 
the  Department  itself  and  ask  for  a view 
or  just  go  ahead.  We  would  have  con- 
sultations intra-muraUy  afterwards.  I 
think  that  is  the  way  it  would  work.— 
Mr.  Kelly:  Local  authorities  have  been 
advised  to  consult  a wide  range  of 
bodies  in  preparing  a development  plan 
including  the  National  Coal  Board  and 
Agricultural  Executive  Committees. 

1481.  If  there  were  an  enquiry  the 

product  of  these  consultations  would 
presumably  come  out?  It  would  be 
reasonable  to  expect,  would  it  not,  that 
any  views  expressed  by  an  Agricultural 
Executive  Committee  or  by  the  National 
Coal  Board  would,  if  relevant,  be 
produced? -They  would. 

1482.  Then  there  is  the  question  about 
how  far,  after  the  enquiry  is  over  and  the 
report  is  lodged  in  the  Department,  other 
considerations  come  in.  It  is  unsatisfac- 
tory from  the  point  of  view  of  the 
ordinary  citizen  if  a whole  range  of  con- 
siderations, other  than  those  explored  at 
the  enquiry,  are  taken  into  account.  Does 

that  in  fact  happen  in  Scotland? 

I do  not  think  it  happens  in  any  material 
degree  today. 

1483.  The  equivalent  to  the  Ministry 
of  Housing  and  Local  Government  in 
England  consulting  with,  say,  the  Minis- 
try of  Agriculture  or  the  Ministry  of 

Health,  does  not  arise? It  could  arise, 

but  I do  not  think  it  has  in  fact  arisen. 
It  could,  because  such  consultations 
would  be  carried  out  as  necessary. 

1484.  It  is  not  simply  a question  of 
whether  the  effect  of  these  consultations 
is  to  modify  the  view  which  the  Depart- 
ment and  the  Minister  would  probably 
otherwise  take  of  the  situation  reported 
as  a result  of  the  enquiry.  There  is  an- 
other more  formal  question,  which  is 
how  satisfactory  it  is,  when  you  are  look- 
ing at  the  process  as  a whole,  for  these 
considerations  which  come  in  after  the 
public  stage  to  weigh  in  the  final  decision 
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and  yet  remain  completely  unknown  to 
one  of  the  parties  to  the  dispute,  at  the 
stage  in  which  it  was  a public  dispute? 
Has  the  Department  any  views  about 
the  questions  raised  by  these  considera- 
tions?  Sir  David  Milne:  In  the  Scot- 

tish Office,  the  Minister  has,  as  it  were, 
several  hats,  each  of  which  he  may  have 
to  don  at  different  times  in  handling  a 
case  of  this  kind — ^his  agriculture  hat,  his 
forestry  hat,  his  amenity  hat,  his  judicial 
ha.t.  After  getting  a report  from  a com- 
missioner on  a matter  of  difficulty, 
although  the  commissioner  may  have 
gone  into  it  fuUy,  it  may  be  that  the 
Minister  is  not  entirely  happy.  He  may 
then  have  to  commune  with  himself, 
wearing  all  his  different  hats,  and  decide 
whether  what  is  recommended  or  sugges- 
ted in  the  report  is  right.  It  might  be  that 
after  that  process  he  will  come  to  a 
different  view.  You  may  say  that  this 
procedure  is  unsatisfactory  in  certain 
respects,  but  the  reasons  for  his 
decision  would  be  given  and  we  would 
hope  that  they  would  be  set  out  in  a way 
that  would  make  sense  to  the  parties. 

1485.  Mr.  Johnson : May  I take  a 
hypothetical  case  in  which  there  are 
objections  to  the  plan  but  the  question  of 
agriculture  is  not  raised  at  all.  The 
report  is  made  to  the  Secretary  of  State 
and  suddenly  is  seen  by  the  Department 
of  Agriculture.  The  Department  of 
Agriculture  raises  major  objections  and 
as  a^  result  of  those  objections  there  are 
modifications  to  the  development  plan. 
I understand  you  to  say  that  neither  the 
promoters  of  the  plan  nor  the  objectors 
to  the  plan  are  told  that  the  Department 
of  Agriculture  have  intervened  with 

objections? Mr.  Kelly:  No,  I think 

that  is  so,  but  if  the  modification  was 
thought  to  be  a major  one  which  raised 
issues  which  might  well  have  been  the 
subject  of  further  objection  or  fresh 
objection,  we  should  try  to  secure  that 
the  matter  was  brought  to  public  enquiry 
again. 

1486.  Suppose  the  modification  was 
so  great  as  to  result  in  a complete  rejec- 
tion of  the  plan.  Would  that  procedure 

be  followed? ^Yes,  because  the  local 

planning  authority  are  under  obligation 
to  have  an  approved  plan  and  therefore 
in  effect  they  would  have  to  remake  and 
re-present  a plan  which  would  be  the 
subject  of  detailed  enquiry  again. 

1487.  Would  there  be  any  objection  to 
doing  what  I understand  you  to  say  was 


done  in  other  enquiries,  that  is,  publish 

draft  findings? Sir  David  Milne:  I 

do  not  think  we  would  have  any  strong 
feelings  against  it  if  it  were  thought  to  be 
helpful. 

1488.  Do  you  think  it  might  be  help- 
ful?  Mr.  Kelly : In  the  case  of  a 

major  modification  we  would  try  to 
secure  that  it  was  brought  to  public 
enquiry.  The  publication  of  draft  find- 
ings would  be  no  more  helpful. 

1489.  I have  heard  it  said  that  there 
is  always  a very  substantial  delay 
between  the  hearing  and  the  final 
decision  issued  by  the  Scottish  Office. 
Can  you  tell  me  the  time  taken  between 

the  two  points? Sir  David  Milne:  I 

think  it  is  fair  to  say  that  most  of  the 
delay  occurs  before  the  enquiry. — Mr. 
Kelly : The  actual  time  has  been  about 
a year  or  so,  and  in  some  cases  it  has 
been  a little  longer.  It  really  depends 
on  the  number  and  nature  of  the  objec- 
tions, the  complexities  of  the  issues 
involved,  and  the  need  for  further  con- 
sultation, intra-murally  or  otherwise,  on 
the  issues  raised  at  the  enquiry. 

1490.  You  say  “ or  otherwise  ”? 

With  other  Government  Departments. 

1491.  Can  you  tell  me,  for  example, 

when  the  Paisley  Order  was  heard? 

I am  sorry  but  I have  not  got  details  of 
that  with  me, 

1492.  Major  Morrison:  Unless  the 

occupier  or  the  owner  finds  out  by 
chance  that  something  is  going  to  happen 
to  the  land  he  either  farms  or  owns,  at 
what  stage  does  he  in  fact  come  into  the 
picture?  You  rather  gave  me  the  impres- 
sion that  he  does  not  come  into  the 

picture  until  almost  the  last  thing? 

There  is  a statutory  procedure  for 
making  sure  of  the  fact  that  a develop- 
ment plan  which  has  been  submitted  to 
the  Secretary  of  State  is  made  known  to 
the  general  public.  The  procedure 
includes  advertisement  in  the  newspapers. 

1493.  What  about  the  person 

intimately  concerned? Under  the  pro- 

cedure there  are  no  individual  noti- 
fications to  persons  who  may  be  thought 
to  be  affected  by  the  plan? — Sir  David 
Milne:  Everyone  is  concerned.  I think 
that  is  the  answer. 

1494.  Mr.  Russell : X think  the  trouble 
in  the  mind  of  the  ordinary  citizen  is  that 
the  enquiry  is  in  public.  Expensive  counsel 
may  be  briefed,  witnesses  are  called  and 
there  is  cross-examination.  Yet  he  does 
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not  know  to  what  extent  the  final 
decision  of  the  Minister  has  been  arrived 
at  on  the  basis  of  the  statement  by  a 
civil  servant  down  the  passage  on  which 
there  is  no  cross-examination.  Would 
you  think  it  undesirable  that  a Minister 
should  act  on  representations  which  have 
not  been  subjected  to  cross-examination 
at  a public  enquiry?  I am  sure  you 
would  say,  Sir  David,  that  the  Minister 
would  test  the  representations  of  the  civil 
servant  down  the  passage  by  asking  him 
intelligent  questions,  but  to  the  objector 
that  is  nothing  like  so  satisfactory  as  the 
power  to  cross-examine? Yes,  I see. 

1495.  Do  you  think  that  there  is  any 
way  out  of  that  problem  as  it  strikes 
the  ordinary  man  in  the  street?  I think 
this  might  lead  up  to  the  desirability  of 
publishing  the  commissioner’s  report? 

If  the  local  authority  quoted  some 

Government  Department  as  the  reason 
for  preventing  some  private  interest  from 
doing  something  it  wanted  to  do,  I agree 
that  it  would  be  desirable  that  an  official 
spokesman  should  be  there  if  necessary 
to  be  cross-examined  on  facts  on  that 
point.  I would  sooner  see  that  solution 
than  the  kind  you  are  searching  for. 

1496.  Chairman  : I think  we  were  told 
by  the  Permanent  Secretary  to  the  Minis- 
try of  Housing  and  Local  Government 
that  the  number  of  planning  appeals 
was  very  numerous  and  tending  to  in- 
crease, and  that  their  sheer  volume  was 
a very  considerable  burden  on  the  De- 
partment. Is  the  experience  in  Scotland 
and  the  opinion  about  the  burden  the 

same? No.  The  number  has  gone 

up,  but  not  all  that  much.  During  1953 
there  were  122  appeals,  in  1954,  130  and 
in  1955,  180. 

1497.  Coming  to  Rent  Tribunals,  may 

I just  ask  generally  whether  the  con- 
stitution and  procedure  of  these  Tri- 
bunals is  the  same  as  in  England? 

We  pioneered  in  this,  of  course.  We 
had  them  before  England.  The  Ridley 
Committee  liked  them  and  they  were 
adopted  in  England.  Before  1943,  rents 
were  dealt  with  by  the  sheriff  with  us 
and,  before  1946,  by  the  county  courts 
in  England  under  the  Increase  of  Rent 
and  Mortgage  Interest  (Restrictions) 
Act  of  1920.  We  found,  I think,  that 
very  small  people  were  diffident  of 
•coming  to  the  sheriff  even  where  they 
thought  they  had  a case,  I think  the 
procedure  is  working  with  us  reasonably 
satisfactorily. 


1498.  I have  the  impression  that  the 

procedures  adopted  by  the  English  Tri- 
bunals have  sometimes  given  rise  to 
question.  I think  we  were  told  that  no 
prescription  as  to  procedure  was  laid 
down  by  the  Department  for  the  differ- 
ent Rent  Tribunals,  other  than  the  very 
general  regulations  which  did  not  amount 
to  much.  Is  that  the  same  as  in  Scot- 
land?  That  is  the  same.  We  have 

circulated  a sort  of  bulletin  giving  a 
summary  of  different  methods  adopted 
by  the  various  Tribunals. 

1499.  That,  I think,  lis  a point  of 

difference.  Do  you  find  in  fact  that  the 
several  Tribunals  behave  in  much  the 
same  way?  I believe  you  want  a cer- 
tain consistency  of  method? Mr. 

Graham : That  is  so.  They  behave  very 
much  in  the  same  way. 

1500.  My  recollection  is  that  it  is  not 
necessary  in  the  English  version  for  both 
parties  necessarily  to  be  present  and  each 
to  hear  what  the  other  has  to  say.  Some- 
times just  one  party  is  present.  Can  that 

happen  with  you? ^I  think  it  could 

happen,  but  normally  both  the  landlord 
and  tenant  will  appear  or  send  someone 
to  represent  them. 

1501.  But  there  may  be  a difference, 

may  there  not,  between  what  usually 
happens  and  what  has  to  happen?  This 
does  not  have  to  happen? That  is  so. 

1502.  Do  you  regard  that  as  satisfac- 
tory? What  I am  thinking  of  is  that 
there  are  some  elementary  rules  which 
go  by  the  name  of  natural  justice,  and 
it  is  said  quite  often  that  the  procedure 
of  Rent  Tribunals  does  not  require  the 
rules  of  natural  justice  to  be  observed. 
I have  no  doubt  that  usually  they  in  fact 
are — that  is  what  you  have  said.  What 
I am  asking  is,  if  it  is  not  so  required, 
•can  the  procedure  be  thought  of  as 

satisfactory? think  that  if  both 

parties  do  not  turn  up  it  is  not  the  Tri- 
tunal’s  fault.  They  are  both  notified. 
I am  not  quite  clear  what  the  suggestion 
it.^  Is  it  that  they  should  not  proceed 
with  the  case  unless  both  parties  are 
there? 

1503.  I think  the  suggestion  is  that  it 
is  important  that  both  parties  should  be 
there  and  that  facilities  for  cross- 

examination  should  be  given. ^In  so 

.far  as  we  have  any  informal  contact 
with  chairmen,  we  have  always  stressed 
•that  both  parties  should  be  there,  but 
it  is  correct  that  there  is  nothing 
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at  the  moment  to  compel  both  parties 
to  be  there. 

1504.  What  is  the  procedure  in  Scot- 

land if  somebody  wants  to  maintain  in  a 
court  of  law  that  a Tribunal  has  ex- 
ceeded its  jurisdiction? Sir  David 

Milne:  It  would  take  the  form  of  an 
application  to  “ reduce  ” the  decision.  If 
there  is  a fundamental  irregularity  in  the 
procedure,  the  party  could  make  such  an 
application  to  the  Court  of  Session. 

1505.  Am  I right  in  saying  that  there 

have  been  no  such  applications  in  re- 
lation to  Rent  Tribunals? ^Yes. 

1506.  That  could  not  be  said  in  the 
case  of  England.  Without  commenting 
in  any  way  on  the  state  of  affairs  in 
England,  can  you  think  of  any  positive 
reason  why  you  should  not  have  suffered 

the  same  experience? Mr.  Graham: 

I do  not  think  we  could  give  any  de^ite 
reasons.  We  can  only  assume  that  people 
have  been  satisfied. 

1507.  You  say,  do  you  not,  that  your 

Tribunals  include  someone  experienced 
in  valuation? ^Yes. 

1508.  Would  that  have  anything  to  do 

with  it? ^It  might  have.  I should 

have  thought  the  presence  of  a member 
experienced  in  valuation  was  more  likely 
to  lead  the  Tribunal  to  an  equitable 
decision  on  the  actual  rent,  than  to  keep 
the  Tribunal  right  on  procedure. 

1509.  Do  you  in  fact  have  lawyers  as 

chairmen  of  some  Tribunals? ^We 

have  some  lawyers  as  chairmen. 

1510.  Have  you  a view  on  whether  that 

is  advantageous  or  not? ^Yes,  I fbink 

that  it  is  an  advantage, 

1511.  For  what  reason? 1 think  for 

the  reason  they  are  more  likely  to  keep 
the  Tribunal  on  the  proper  lines.  It  is 
not  always  easy  with  some  of  them. 

1512.  I think  I should  now  like  to  ask 

you  a few  questions  about  the  Scottish 
Land  Court.  This  is  the  equivalent  of 
the  Agricultural  Land  Tribunals  in 
England  and  Wales,  with  a difference,  is 
it  not? Yes. 

1513.  And  the  difference  is  that  the 

Scottish  version  is  a court  of  law, 
whereas  in  England  and  Wales  the  Tri- 
bunals are  not  courts  of  law?- (Sir 

David  Milne.)  Yes,  that  is  right.  This 
Court  also  deals  with  other  matters,  for 
example,  landlord  and  tenant  questions. 


1514.  The  text-books  almost  always  say 
that  procedure  by  tribunal  tends  to  be 
quicker,  cheaper,  more  informal  and  so 
on  than  procedure  by  court  of  law.  Let 
us  take  it  for  granted  that  it  is  more 
informal.  Is  Ihe  Scottish  Land  Court 
slower  and  much  more  expensive  than  an 

Agricultural  Land  Tribunal? It  is  a 

court  that  was  set  up  to  deal  with  the 
small  cases.  It  is  not  entirely  composed 
of  lawyers.  Its  chairman  is  a lawyer 
and  there  are  on  it  people  who  are 
required  to  be  expert  in  agriculture. 
There  has  to  be  at  least  one  Gaelic 
speaker.  It  is  not  quite  an  ordinary 

court  of  law.  It  is  also  peripatetic? 

Mr.  Bakel : Because  of  its  procedure 
one  would  expect  the  Land  Court  to  be 
slower  in  carrying  out  its  functions  than 
the  more  informal  Agricultural  Land 
Tribunals.  On  the  question  of  cost,  I 
would  doubt  if  it  would  be  very  much 
more  expensive.  You  might  have 
counsel  appearing  before  a Tribunal  just 
as  before  ^e  Land  Court. 

1515.  This  is  obviously  an  important 

question  in  general,  but  in  particular  you 
would  say  that  the  arrangements  that 
have  been  made  for  the  Land  Court  are 
such  that  problems  of  expense  have  not 
arisen? 1 think  so,  yes. 

1516.  That  was  deliberately  in  mind? 
Partly. 

1517.  If  the  Court  has  people  with 
special  qualifications  and  experience  on 
it  is  there  a real  as  opposed  to  a verbal 
distinction  between  it  and  a tribunal? 

Sir  David  Milne : I am  not  sure  how 

near  a tribunal  may  or  may  not  get  to 
being  a court  of  law.  This  is  a standing 
court  of  law  of  a special  kind  and  part 
of  the  Scottish  judicial  machinery. 

1518.  What  makes  it  so?  Is  it  because 

it  is  so  called  in  the  statute? Mr. 

Bakel:  I think  it  is  so  defined  in  the 
statute  itself. 

1519.  Lord  Balfour  of  Burleigh:  The 

Land  Court  has  a properly  constituted 
judge  and  is  set  up  under  an  Act  of  Par- 
liament?  ^Yes.  It  observes  the  full 

procedure  of  a court  of  law. 

1520.  Concerning  Rent  Tribunals 
would  one  of  the  reasons  why  there  are 
fewer  applications  to  the  courts  in  Scot- 
land be  that  Scottish  cases  tend  to  be 
smaller  and  less  complicated?  There  are 
complicated  valuation  questions  in 
England  which  might  arise  less  often  in 
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Scotland? Mr.  Graham:  I think  that 

is  true. 

1521.  Miss  Oswald:  May  I ask  how 
members  of  Rent  Tribunals  are 
recruited?  They  are  appointed  by  the 
Secretary  of  State,  are  they  not,  and  one 
of  them  is  normally  a person  with  valua- 
tion experience,  sometimes  a lawyer?  In 

practice  how  are  they  found? ^We 

have,  being  a fairly  small  country,  con- 
siderable knowledge  of  the  kind  of 
people  suitable  for  membership.  We 
have  our  own  inspectors,  whose  normal 
■duties  take  them  about  the  country  aU 
the  time,  and  they  can  usually  make 
enquiries  locally  from  responsible  people 
who  know  by  now  who  would  be  suit- 
able and  acceptable. 

1522.  They  are  hand-picked,  so  to 
speak? — Yes. 

1523.  Do  they  receive  any  fee  or 

honorarium? They  are  paid  on  a 

sessional  basis. 

1524.  Can  we  know  what  that  is? 

Mr.  Graham : The  chairman  receives 
three  guineas  if  the  session  is  longer  &an 
H hours  and  two  guineas  otherwise. 

1525.  Mr.  Johnston:  How  many  Rent 

Tribunals  are  now  sitting? ^Twenty- 

nine. 

1526.  Sir  Geoffrey  King:  Is  there  an 

appeal  from  the  Land  Court? Sir 

David  Milne:  On  a question  of  law  a 
stated  case  to  the  Court  of  Session  can 
be  required. 

1527.  Lord  Justice  Parker:  I think  the 
general  impression  is  that  Rent  Tribunals 
have  worked  well  in  Scotland.  Indeed, 
as  you  have  pointed  out,  they  were  insti- 
tuted in  England  because  it  was  ttiou^t 
that  they  were  a success  in  Scotland.  I 
think  one  of  the  criticisms  made  against 
the  Tribunals  in  England  is  that,  there 
being  no  fixed  procedure,  informality  has 
run  riot.  Has  that  occurred  in  Scotland 
at  aU?— — do  not  think  it  has.  We 
have  very  few  complaints  about  them. 

1528.  One  reason  may  be  that  you 
have  issued  some  guidance  to  the 
different  Tribunals.  Was  that  to  guide 

them  on  procedure? ^It  was  to  let 

them  see  how  the  others  conducted  their 
affairs. 

1529.  I suppose  that  if  no  procedure 
is  ^ laid  down  the  actual  procedure 
adopted  really  depends  on  the  chairman? 

Yes,  on  the  chairman  and  on  the 

quality  of  the  body. 


1530.  As  you  pointed  out  the  Scottish 
Land  Court  is  a court  of  law  and  its  pro- 
ceedings have  all  the  formality  of  a 
court  of  law,  whereas  in  England  the 
Agricultural  Land  Tribunals  pride  them- 
selves on  their  complete  informality. 
Have  you  in  Scotland  ever  found  any 
criticism  that  the  Scottish  Land  Court 

is  too  formal? Mr.  Bakel:  We  have 

heard  whispers  on  occasion. 

1531.  Of  course,  you  can  have  a 

formal  procedure  and  yet  an  informal 
atmosphere  ? ^Y  es. 

1532.  Major  Morrison:  I have  been 
on  both  sides  of  the  border.  If  it  is  not 
too  leading  a question  I should  like  to 
ask  Sir  David  his  candid  opinion  as  to 
which  is  the  better,  the  Tribunal  or  the 

Land  Court? Sir  David  Milne:  1 

think  we  should  come  down  in  favour 
of  the  Court. 

1533.  Do  you  find  there  are  com- 

plaints about  the  work  of  Agricultural 
Executive  Committees  at  the  present 
time? Mr.  Bakel:  Very  few  com- 

plaints have  been  experienced  at  all  in 
Scotland. 

1534.  How  often  are  there  changes  in 

the  membership  of  Agricultural  Execu- 
tive Committees. ^The  members  are 

appointed  for  three  years.  They  are 
eligible  for  reappointment  and  we 
encourage  them  to  stay  unless  there  is 
a strong  reason  why  they  should  not 

1535.  Chairman:  In  England  there  is 
the  Lands  Tribunal  for  dealing  with 
questions  of  compensation  and  in  Scot- 
land I think  you  deal  with  similar  ques- 
tions, do  yon  not,  by  appointing  single 

arbiters  when  a case  arises? Sir 

Charles  Cunningham : Yes. 

1536.  If  there  were  more  cases  in 

Scotland  you  might  have  a Lands  Tribu- 
nal too?  Or  is  there  any  argument  in 
principle  for  preferring  an  arbiter  to  a 
tribunal  for  dealing  with  this  type  of 
case?  In  other  words,  is  the  difeence 
between  the  two  countries  history  and 
accident,  or  deliberately  taking  a dif- 
ferent view? There  is  statutory 

power  to  set  up  a Lands  Tribunal  for 
Scotland.  It  was  thought  to  be  right  in 
principle  that  there  should  be  similar 
arrangements  in  the  two  countries. 
However,  discussion  following  the 
passing  of  the  Act  suggested  there 
was  not  yet  sufficient  business  in 
Scotland  to  justify  the  setting  up 
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of  a new  tribunal  of  this  kind,  and  we 
have  therefore  continued  to  use  the  pro- 
cedure of  the  single  arbiter.  Arbiters 
are  chosen  from  people  in  private  prac- 
tice and  they  do  not  deal  with  a large 
number  of  cases.  There  is  therefore  less 
opportunity  for  securing  uniformity.  I 
think  it  is  fair  to  say  that  it  is  because 
of  the  lack  of  business  that  no  action  has 
been  taken  to  set  up  a special  tribunal. 

1537.  Lord  Justice  Parker:  How  are 
rating  appeals  dealt  with  in  Scotland? 

Sir  Charles  Cunningham : At  the 

moment  there  is  an  annual  valuation 
prepared  by  an  independent  officer  called 
an  Assessor.  From  his  proposal  as  to 
the  value  of  a particular  property  there  is 
an  appeal  totheLocal  Valuation  Appeals 
Committee.  That  consists  of  members 
of  the  valuation  authority  for  the  area, 
appointed  by  that  authority.  From  their 
decision  in  turn  there  is  an  appeal  to 


the  Lands  Valuation  Appeal  Court, 
which  is  a court  consisting  of  three 
judges  of  the  Court  of  Session.  There  is 
legislation  before  Parliament  at  the 
moment  which  would  involve  some 
alteration  in  the  constitution  of  the  Local 
Valuation  Appeals  Committee. 

1538.  Mr.  Johnston : Is  it  not  the  case 
that  the  Valuation  Appeal  Court  in 
Scotland  hears  only  a case  stated  by  the 
Local  Valuation  Appeals  Committee, 
whereas  in  England  the  Lands  Tribunal 

hears  a case  de  novol Sir  Charles 

Cunningham:  I think  that  is  so.  The 
final  court  of  appeal  in  Scotland  is  the 
Lands  Valuation  Appeal  Court  and  to 
that  extent  it  corresponds  to  the  Lands 
Tribunal  in  England. 

Chairman : As  there  are  no  more 
questions.  Sir  David,  we  have  to  thank 
you  for  the  clarity  with  which  you  have 
given  your  evidence. 


(r/ie  witnesses  withdrew.) 
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SEVENTH  DAY 


Thursday,  22nd  March,  1956 


Present  : 

The  Rt.  Hon.  Sir  Oliver  Franks,  G.C.M.G.,  K.C.B.,  C.B.E. 
{Chairman') 


The  Lord  Balfour  of  Burleigh 
Mr.  R.  Bowen,  Q.C,  M.P.0 
Mr.  J.  C.  Burman 

Sir  Geoffrey  King,  K.C.B.,  K.B.E., 
M.C. 

Major  John  Morrison,  T.D.,  M.P. 


Miss  K.  M.  Oswald(^) 

The  Rt.  Hon.  Lord  Justice  Parker 
Mr.  H.  Wentworth  Pritchard(i) 

The  Hon.  Charles  Russell,  Q.C. 
Mr.  a.  V.  Symons 


Mr.  J.  Littlewood  {Secretary) 

Mr.  j.  L.  Clark  {Assistant  Secretary) 
(0  Afternoon  session  only. 


Exammatioii  of  Witnesses. 

Sir  Charles  Key,  K.B.E.,  C.B.,  Deputy  Under-Secretary  of  State 
Sir  Francis  Enever,  C.B.,  M.C,  Deputy  Treasury  Solicitor 
on  behalf  of  the  War  Office. 

Called  and  Examined 

{Note:  The  Memorandum  submitted  by  the  Service  Departments  in  reply  to  a 
Questionnaire  from  the  Committee  appears  in  Volume  V,  Memoranda  Submitted 
to  the  Committee  on  Administrative  Tribunals  and  Enquiries  by  Government 
Departments.) 


1539.  Chairman:  I think  we  might 

follow  the  order  in  which  the  Memoran- 
dum by  the  Service  Departments  is 
drafted,  and  deal  first  with  the  acquisi- 
tion of  land. Sir  Charles  Key : I was 

wondering  whether  it  might  be  useful  if 

I made  a short  statement  on  what  we 
have  been  doing  in  the  post-war  years, 
in  order  to  give  you  the  background  to 
all  this? 

1540.  Certainly,  and  I think  that  we 
should  be  interested  in  anything  you  say 
which  would  indicate  changes  in  the  way 
you  do  things  now  which  have  developed 
during  this  ten-year  period,  because  some 
of  us  have  the  impression  that  you  now 
do  certain  things  which  you  used  not  to 

do,  say,  eight  years  ago. ^The  first 

point  I want  to  make  is  that  our  activi- 
ties since  the  war  have  been  mainly  de- 
requisitioning. We  started  off  with  a 
peak  of  war  holdings — something  like 

II  million  acres — and  we  have  been 
gradually  de-requisitioning  these  hold- 
ings. We  have  now  got  rid  of  something 
like  98i  per  cent,  of  those  holdings,  and 
we  now  hold  rather  less  than  half  a 


million  acres  all  told.(i)  xhe  greatest  part 
of  that  is  our  pre-war  holding ; a httle 
is  land  still  under  requisition  ; and  some 
is  converted  requisitioned  holdings,  that 
is  where  we  have  bought  the  freehold, 
following  requisition  during  the  war. 
We  do  give  a great  deal  of  consideration 
to  personal,  private  representations.  We 
try  to  tell  people  at  an  early  stage  when 
we  are  thinking  of  converting  these 
requisitions  into  permanent  holdings,  and 
very  often  a great  deal  is  done  to  modify 
the  original  proposal  to  meet  private 
representations. 

1541.  You  mean  in  the  way  of  altering 

boundaries? ^Yes.  The  next  point  I 

should  like  to  make  is  that  the  Service 
Departments’  greatest  need  for  land 
arises  when  an  emergency  is  looming. 
Although  some  people  might  think  that 
we  are  always  grabbing  land,  in  fact,  we 
are  not  really  very  active  in  this  field  in 
the  ordinary  days  of  peace.  Our  activi- 
ties develop  rapidly  two  or  three  years (*) 

(*)  The  figures  given  in  this  paragraph  relate 
to  the  Army  only. 
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before  a war.  It  is  then  that  we  need 
powers  to  proceed  rapidly  but  it  is  par- 
ticularly difficult,  possibly  owing  to  the 
international  situation,  to  get  new 
powers.  I should  like  to  ask  Sir  Francis 
Enever  to  deal  with  the  point  of  whether 
we  have  changed  our  procedure  substan- 
tially during  the  post-war  period. — Sir 
Francis  Enever'.  There  has  been  a sub- 
stantial change  in  one  way  in  that  we 
have  powers  under  the  Requisitioned 
Land  and  War  Works  Act,  1945,  which 
we  had  not  got  before,  and  which  we 
should  not  have  had  but  for  the  necessity 
of  clearing  up  the  post-war  difficulties. 
I think  there,  in  the  main,  lies  any 
change.  For  instance,  we  have  greater 
power  now  under  the  Defence  Acts  than 
we  had  before.  We  have  powers  of 
making  easements  and  greater  powers  of 
putting  restrictions  on  property.  In  so 
far  as  acquisition  is  made  under  the 
Requisitioned  Land  and  War  Works  Act, 
Part  II,  however,  that  is  usually  for  the 
purpose  of  regaining  expenditure  on 
requisitioned  land  and  not  for  purposes 
of  defence — in  other  words,  we  acquire 
that  property  not  because  we  want  it 
for  defence  purposes  but  because  we 
want  it  to  sell  it  again  and  recoup  our 
expenditure.  Then  came  the  1948  Act, 
which  made  permanent  certain  powers 
which  were  only  temporary  under  the 
1945  Act.  Except  in  so  far  as  there 
might  be  any  change  administratively,  of 
which  I am  unaware,  the  legal  position  is 
all  covered  in  those  two  Acts. 

1542.  Thank  you  very  much.  I think 
that  the  Committee  are  aware  that  by 
and  large  since  the  war  de-requisitioning, 
rather  than  new  acquisition,  has  been 
dominant ; but  at  the  same  time  I read 
in  the  newspapers  from  time  to  time  of 
proposals  by  a Service  Department  to 
acquire  fresh  land  for  one  reason  or 
another,  and  that  local  interests  have,  on 
occasion,  been  opposed.  It  is  the  pro- 
cedures employed  in  these  occasions 
which  particularly  interest  us,  rather  than 
the  factual  picture  which  you  put  before 
us.  We  are  not  so  much  interested  in 
how  often  you  acquire  land  as  in,  when 

you  do  it,  how  you  do  it. Sir  Charles 

Key  : Quite,  but  I thought  that  my  open- 
ing statement  would  give  you  the  back- 
ground and  help  to  put  the  thing  in 
proportion. 

1543.  Certainly.  Now,  when  you 
acquire  land  compulsorily  you  follow  a 


certain  administrative  procedure? 

Yes. 

1544.  You  follow  it,  so  to  speak,  of 

grace  and  not  of  necessity? ^That  is 

really  what  it  amounts  to,  yes.  There  is 
no  statutory  provision  for  an  enquiry  or 
anything  like  that. 

1545.  You  need  do  nothing  of  the  sort, 
but  in  peacetime,  in  practice,  you  do? 
^Yes. 

1546.  Now,  suppose  that  a S^wice 
Department  has  decided  to  acquire  a 
certain  piece  of  land,  what  steps  does  it 

go  through  in  practice? have  here 

a tremendous  list  of  those  steps.  I will 
not  read  out  ail  of  them,  but  give  you 
a general  picture  of  the  main  steps.  A 
District  or  a Command  or  even  the  War 
Office  may  decide  that  there  is  a new 
requirement.  It  is  then  decided  where  it 
can  best  be  met — in  which  broad  district, 
or,  say,  in  which  county.  That  is  very 
often  determined  by  whether  we  have 
holdings  or  accommodation  already — 
that  is  to  say,  it  is  very  often  a need 
for  an  extension  of  an  existing  holding. 
By  that  I do  not  mean  just  the  next  plot 
of  land,  but  it  may  have  to  be  some- 
where in  the  district.  Then,  the  District 
or  Command  go  round  and  search  out 
for  the  plot,  and  they  have  a War 
Department  Land  Agent,  who  is  a 
surveyor,  to  help  them.  When  they  have 
decided  that  one  site  is  probably  better 
than  any  other  and  whether  it  meets  the 
requirements  they  put  it  to  the  War 
Office  and  we  get  financial  approval  to  go 
ahead.  I should  perhaps  have  said  that 
the  proposal  roust  fit  in  with  general  policy 
as  regards,  for  instance,  training  areas. 
When  the  War  Office  have  approved  we 
tell  the  Land  Agent  to  notify  the  local 
planning  authority,  the  local  authority 
and  other  Government  Departments,  of 
the  details ; and  it  is  normally  at  that 
stage  that  we  notify  the  owner  that  we 
have  eyes  on  his  land.  The  local  plan- 
ning authority  notifies  the  other  in- 
terested peo'ple,  namely  the  National 
Farmers’  Union,  the  Council  for  the 
Preservation  of  Rural  England,  and  so 
on  ; and  those  people  in  time  send  in 
observations,  objections  and  so  on  to  the 
War  Department  Land  Agent. 

1547.  In  writing,  you  mean? 

Generally,  I think  they  may  be  in  writing 
or  there  may  be  talks  ; but  usually  at 
some  stage  there  is  a meeting.  The  pro- 
posal may  often  be  modified  to  meet  the 
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objections  ; and  that  having  been  done, 
it  is  quite  conceivable  that  at  that  stage 
agr^ment  is  reached  with  everybody. 
Quite  often  it  is : and  then  we  can  go 
ahead  with  the  purchase.  If,  as  a r^ult 
of  the  objections,  we  think  that  it  is  going 
to  be  too  difBcult  to  acquire  the  land, 
we  might  abandon  the  proposal  alto- 
gether and  make  another  search,  and 
then  the  procedure  starts  all  over  again. 
If  agreement  cannot  be  reached  locally, 
the  matter  may  come  up  to  Whitehall 
and  there  is  discussion  between  Depart- 
ments, even  between  Ministers.  There 
again,  that  may  be  the  stage  when  agree- 
ment is  reached,  and  that  may  be  the 
end  of  the  procedure,  the  consultation, 
etc.  If,  on  the  other  hand,  certain  in- 
terests are  pressed  there  may  be  a public 
local  enquiry,  in  which  case  the  War 
Department  deposits  maps  and  detailed 
proposals  with  the  local  authority  for 
public  inspection.  The  Ministry  of 
Housing  and  Local  Government  adver- 
tise the  date,  time  and  place  of  the  meet- 
ing, and  so  on ; and  at  the  enquiry  the 
War  Department  representative — usually 
a senior  officer  of  the  Command,  the 
chief  of  staff  or  someone  of  that  sort — 
states  the  War  Department’s  case,  and 
answers  objectors’  questions,  at  the  dis- 
cretion of  the  inspector. 

1548.  That  means  that  the  questions 

are  effectively  put  to  him  through  the 
mspector,  and  to  the  extent  that  the  in- 
spector permits? That  is  ri^t. 

1549.  It  is  not  a cross-examination  in 

the  ordinary  sense? ^No.  From  then 

onwar^,  the  procedure  is  the  same  as 
in  civil  cases,  and  the  whole  thing  is 
carried  out  for  us  by  the  Ministry  of 
Housing  and  Local  Government.  They 
appoint  the  inspector,  and  the  report 
goes  to  their  Minister,  who  considers  it 
and  tells  our  Minister  what  he  thinks 
about  it ; and  there  is  usually  agreement 
as  to  the  action  to  be  taken. 

1550.  Thank  you  very  much.  Now, 

has  it  always  been  the  case  since  the 
war  that  a representative  of  the  War 
‘Office  states  the  case  for  acquisition  at 
these  enquiries  or  is  it  a recent  develop- 
ment?  1 think  it  has  always  been  so. 

1551.  And  the  procedure  has  always 
been  that  questions  can  be  put  to  him 
through  the  person  holding  the  enquiry? 

^Yes.  I think  that  it  depends  a little 

■on  the  inspector.  Some  inspectors  would 
allow  more  questions  than  others.  I 


think,  strictly  speaking,  that  you  could 
argue  that  the  enquiry  is  not  to  estab- 
lish the  need  for  ffie  acquisition  but  to 
listen  to  and  weigh  the  objections. 

1552.  Of  course,  the  purposes  for 

which  the  Service  Departments  acquire 
land  vary  very  much? ^Very  much. 

1553.  And  they  obviously  vary  very 
much  from  the  point  of  view  of  security. 
Some  purposes  will  be  highly  secret  and 
some  are  really  not  secret  at  all?  I 
have  in  mind,  for  example,  the  large 
depot  at  Didcot,  which  all  of  us  have 
seen  from  the  train  for  years  and  years. 
Suppose  that  you  wished  to  extend  it. 
It  could,  I think,  hardly  be  a matter  of 
security  in  the  strict  sense,  though  it 
might  well  be  a matter  in  which  the 
public  safety  was  involved  in  that  there 
had  to  be  an  extension  of  that  depot  in 
order  to  ensure  the  public  safety.  That 
is  different,  I think,  from  being  a secret 
matter.  It  could  hardly  be  called  a secret 
matter  if  another  couple  of  acres  were 
required  for  the  extension  of  the  Didcot 
depot.  One  can  see  from  the  train  most 
of  the  things  that  are  carried  in  and  out. 
Where  a Service  Department  wishes  to 
acquire  land  for  purposes  where  the 
question  of  secrecy  does  not  matter  very 
much  is  there  any  good  reason  why  they 
should  not  be  subject  to  the  same  proce- 
dure as  a civil  Department?  Your  legis- 
lation enables  you  to  dispense  with  the 
administrative  procedure  you  have  out- 
lined to  me.  Is  that  a satisfactory  posi- 
tion, when  you  have  regard  to  the  large 
number  of  depots  and  dumps  which  are 
matters  of  public  knowledge  or  are 

known  about  in  the  local  villages? 

I should  like  to  deal  with  the  security 
point  first.  Of  course,  taking  an  iso- 
lated case  and  the  fact  that  it  is  bound 
in  the  end  to  become  public  knowledge, 
I do  not  disagree  at  all  with  what  you 
have  said,  but  there  is  a rather  wider 
security  consideration  even  in  regard  to 
such  ordinary  things  as  building  married 
quarters,  or  as  you  say,  extending  a 
dump.  I can  best  illustrate  the  point 
by  telling  a story.  Before  the  war,  every 
works  service  which  involved  the  acquisi- 
tion of  land  was  listed  in  the  Service 
Estimates  if  it  was  over  a certain  figure 
— £10,000,  I think  it  was — and  it  stated 
the  place  and,  briefly,  what  it  was  required 
for.  When  a very  senior  military  officer 
was  visiting  the  German  General  Staff 
a year  or  two  before  the  War,  they  told 
him  that  that  information  saved  them 
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£100,000  a year  on  intelligence  services. 
I do  not  want  to  press  it  too  hard,  but 
we  really  do  not  want  to  spread  it  about 
where  for  instance  we  are  putting  A.A. 
gun  sites,  and  that  sort  of  thing.  The 
fact  that  we  are  concentrating  certain 
things  in  a certain  area  has  a certain  sig- 
nificance, which  the  enemy  would  seek 
to  determine.  Similarly,  if  the  Service 
Departments  dO'  one  set  of  things  one 
way  and  then  the  secret  things  in  a quite 
different  way,  it  rather  advertises  the 
secret  ones.  It  is  much  better  to  have 
a common  procedure  for  the  lot,  as  far 
as  you  possibly  can,  so  that  you  do  not 
pinpoint  the  secret  ones.  I do  not  know 
whether  that  answers  your  point  as 
regards  the  secret  aspect? 

1554.  I suppose  that,  apart  from  cases 
in  which  the  work  to  be  performed  on 
the  acquired  land  is  not  in  essence  secret, 
there  are  cases  in  which  what  is  done 
in  detail  on  the  land  might  be  secret  but 
the  broad  purpose  for  which  the  land 
was  acquired  was  not?  I have  in  mind, 
for  example,  that  if  one  acquired  land 
for  a proving  and  testing  station  that  is 
in  itself  not  a secret  matter,  though  what 
is  being  tested  and  prov^  might  well 

be? That  is  quite  clear,  because 

otherwise  we  could  make  no  statement 
at  all  at  these  public  enquiries ; and  we 
do  state  the  ordinary  reasons. 

1555.  Yes.  Well  now,  these  are  two 
very  general  considerations — first  that 
you  save  the  defence  expenditure  of 
other  countries  if  you  tell  them  in 
advance  where  everything  is  and, 
secondly,  that  if  you  make  a distinction 
by  procedure  you  say,  to  some  extent, 
that  the  ones  which  are  treated  differ- 
ently are  more  interesting  cases  of  land 
acquisition  than  others.  Are  these  two 
considerations  sufficient,  in  your  mind, 
to  outweigh  the  ordinary  rights  and  in- 
terests of  citizens,  whose  land  may  be 

acquired? should  certainly  say  that 

you  have  got  to  consider  the  private  and 
personal  interests  but,  almost  inevitably, 
if  you  admit  that  there  is  a defence 
requirement  at  all  some  private  interests 
have  got  to  be  over-ridden,  so  that  it  is 
really  a question  whether  the  private  in- 
terests in  the  proposal  before  the  Minis- 
ter are  special — something  very  much 
more  important  than  those  which  are 
likely  to  be  encountered  if  you  acquired 
land  for  the  same  purpose  somewhere 
else. 


1556.  Yes,  but  let  us  consider  a pro- 
posal by  a local  authority  to  build  a 
particular  type  of  school  in  a certain 
area.  It  is,  of  course,  perfectly  true  that 
if  the  school  is  not  built  in  one  place 
it  will  have  to  be  built  in  another.  It 
is  also  true  that  private  interests  and 
rights  will  be  invaded  in  either  case,  but 
this  is  not  thought  to  afford  reasons  why 
there  should  not  be  a statutory  public 
enquiry.  It  is  thought  important  that 
the  citizen  whose  rights  and  interests  are 
being  invaded  should  have  the  right  to 
his  say.  Now,  with  you,  he  has  not  got 

that  right. He  cannot  represent  a 

private  interest  at  all  under  the  arrange- 
ments described  in  the  White  Paper  on 
Service  Land  Requirements.(i) 

1557.  You  said  just  now  that  private 
interests  were  taken  into  account,  but  in 

fact,  they  are  not? They  are  not 

taken  into  account  at  the  enquiry  itself, 
but  we  go  to  great  trouble  in  discussing 
proposals  with  individuals  and  consider- 
ing representations  through  M.P.s,  and 
as  a result  we  do  abandon  proposals 
sometimes. 

1558.  I am  sure  that  your  actual  pro- 
cedure is,  in  all  cases,  very  reasonable. 
The  question  which  I am  asking,  how- 
ever, is  not  whether  what  you  do  is 
reasonable  but  whether  the  ordinary 
rights  of  people  in  this  county  are 
sufficiently  safeguarded.  It  is  a different 

point? ^Your  point  really  is  why 

should  it  not  be  statutory  instead  of  non- 
statutory? 

1559.  Yes,  for  a whole  range  of  acqui- 

sitions, where  no  major  issue  of  secrecy 
is  involved. The  main  activity  of  Ser- 

vice Departments,  as  I said  in  my  open- 
ing statement,  is  when  an  emergency  is 
looming;  and  by  that  I do  not  mean 
a few  weeks,  or  even  a few  months,  be- 
fore the  outbreak  of  a war — but  quite 
probably  a few  years.  It  is  necessary, 
during  that  period,  for  the  Service  De- 
partments to  acquire  a great  deal  of  land, 
and  the  defence  of  the  country  is  im- 
perilled if  we  cannot  get  it.  This  rather 
loose  procedure  that  we  have  would  en- 
able the  process,  I think,  to  be  speeded 
up  a great  deal  more  than  any  statutory 
procedure,  because  I am  quite  sure  that 
it  would  be  impossible — for  political 
reasons — at  an  early  stage,  say  three  or 
four  years  before  the  outbreak  of  a war 

(^)  Cmd.  7278.  Needs  of  the  Armed  Forces 
for  Land  for  Training  and  Other  Purposes, 
1947. 
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to  get  an  Emergency  Powers  Bill  through 
Parliament.  It  might  aggravate  the  inter- 
national situation. 

1560.  So  that  your  argument  rather 

comes  to  this,  that  a Service  Department 
must,  so  to  speak,  regard  peace  as  an 
interval  between  wars  and  preparations 
for  wars — that  its  procedure  must  really 
be  determined  by  war  and  preparation 
for  war? 1 would  emphasize  prepara- 

tion for  war. 

1561.  Yes,  I understand ; and  there- 

fore it  cannot  afford  to  be  constrained,  so 
to  speak,  in  the  way  that  a civil  Depart- 
ment is  constrained  during  the  years  of 
peace,  because  it  must  at  all  times  have 
its  ultimate  raison  d'etre  in  mind.  That 
is  your  view  on  this,  is  it  not? ^Yes. 

1562.  Major  Morrison : Sir  Charles,  you 
were  referring  to  the  War  Department, 
but  are  you  speaking  for  all  the  Service 

Departments  ? Generally  speaking, 

but  not  in  every  detail,  what  I say  applies 
to  all  the  Service  Departments,  I am  a 
witness  for  the  three  Departments,  really. 

1563.  You  said  that  when  the  Service 
Departments  had  made  up  their  mind 
that  they  wanted  a particular  bit  of  land 
for  a particular  purpose,  then  various 
local  bodies — county  councils  and  what- 
ever it  may  be — are  informed ; and  that 
it  was  usually  at  that  time  that  the  owner 

was  notified.  Is  that  invariable? 1 

should  say  it  is  almost  invariable,  but 
you  can  imagine  that  in  a very  secret 
project  you  might  want  to  find  out 
whether  there  were  any  general  public 
interests  in  that  area  before  you  actually 
approached  the  owner. 

1564.  Mr.  Russell'.  I was  a little  bit 
puzzled  about  something  you  said  about 
security.  You  said  at  one  stage  that  a 
system  under  which  there  were  enquiries 
but  not  in  what  I might  call  “ secret  ” 
cases,  would  pinpoint  the  secret  cases? 
Yes,  I was  replying  to  the  Chair- 
man’s point  that  there  are  really  two 
types  of  case — the  building  of  married 
quarters  or  the  addition  to  a depot, 
which  is  not  secret — and  on  the  other 
hand,  something  connected  with,  say, 
guided  missiles,  which  would  be  secret. 
And  if  you  publicised  one  and  not  the 
other  you  would  probably  pinpoint, 
more  than  you  do  today,  those  which  are 
secret. 

1565.  I was  wondering  why — ^you  say 
“ more  than  you  do  today  ” because  you 


do  in  fact  have  enquiries,  and  presum- 
ably you  do  not  have  public  enquiries 
when  something  secure  and  secret  is  in- 
volved. They  are  not  pinpointed  now 
under  the  present  system,  and  yet  appar- 
ently they  would  be  pinpointed  if 
enquiries  were  obligatory?  'TOat  would 
be  the  objection,  from  the  security  point 
of  view,  against  having  a law  which  said 
that  you  must  have  an  enquiry  except  in 
a special  case,  where  the  Minister,  if  he 
pleases,  says,  “ No  enquiry  here : it  is 
too  dangerous  for  security.”  I cannot 
see  why  security  is  any  objection  to 
making  your  present  practice  compul- 
sory.  1 think  that  the  point  is  that 

we  want  to  proceed  with  all  these  cases 
rapidly  when  an  emergency  looms. 

1566.  Then  it  is  not  anything  to  do 

with  security — it  is  speed? ^That  is  so, 

yes. 

1567.  I follow.  Can  we  drop  security 
from  the  picture  then,  so  that  we  need 
not  bother  about  two  tables  at  an 
enquiry  one  marked  “ Press  ” and  the 
other  marked  “Foreign  Agents”?  The 
other  question  I wanted  to  ask  you  was 
this — ^you  say  that  you  want  speed  during 
a period  of  a few  years  before  the  out- 
break of  a possible  war,  during  which 
it  may  be  necessary  to  acquire  a lot  of 
land,  but  what  bothers  me,  speaking  as 
an  ordinary  civilian,  is  that  I find  it  diffi- 
cult to  see  on  any  date  that  we  are  not 
in  danger  of  another  war?  I can  under- 
stand speed  suddenly,  when  somebody 
is  obviously  boiling  up  for  an  ultimatum 
somewhere  in  the  Middle  East,  perhaps. 

1 quite  agree  with  you : it  is  a very 

difficult  point. 

1568.  But  I cannot  understand  these 
three  or  four  years  before  a possible  war. 

But  T assure  you  that  there  is  a stage 

where  you  have  a change  over  to  re- 
armament. That  happened  in  1935. 

1569.  And  you  think  you  would  not 
get  legislation  through  in  time  to  con- 
vert a legal  requirement  for  an  enquiry 

into  a mere  moral  requirement? do 

not  think  that  any  Government  would 
risk  a worsening  of  the  international 
situation  by  seeking  emergency  powers 
at  that  stage. 

1570.  I suppose  it  could  be  left  to  the 
Minister  to  decide  in  any  case  that  there 

is  not  to  be  an  enquiry? 1 agree,  but 

the  more  you  tie  these  things  up,  the 
more  you  emphasise  them  when  we 
break  away. 
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1571.  Lord  Justice  Parker:  Sir  Charles, 
may  I,  first  of  all,  make  it  quite  clear 
that  I am  not  in  any  way  attacking  the 
Defence  Act  procedure  such  as  was  em- 
ployed, I imagine,  on  a very  large  scale 
between  1935  and  1939.  For  the  pur- 
poses of  this  question,  I recognise  that 
you  must  have  those  powers  but  I just 
want  to  consider  a period  when  there  is 
(a)  no  war,  and  {b)  no  programme  for 
rearmament,  or  whatever  you  like  to  call 
it.  Now,  this  procedure  that  you  now 
adopt  as  an  act  of  grace,  when  did  it 

first  come  into  force? Following  the 

last  war.  It  was  laid  down  in  the  1947 
White  Paper. 

1572.  Under  the  White  Paper,  in  cases 

where  a public  enquiry  is  held,  it  is 
only  into  what  I may  call  “public  in- 
terests ”,  and  not  into  what  I may  call 
“private  interests”? That  is  right. 

1573.  Is  there  any  reason  why  that  act 
of  grace  should  not  be  extended  to  cover 

private  interests? We  certainly  say 

yes. 

1574.  Why? Because  we  have  to 

override  private  interests ; we  must  over- 
ride them  when  there  is  an  emergency, 
when  the  awkward  period  comes  along. 

1575.  Now,  I particularly  want  to 
keep  off  the  “ awkward  period  I will 

come  to  that  in  a moment. ^Yes,  but 

I had  to  mention  it  because  it  is  that 
change  that  causes  us  all  the  trouble. 

1576.  I am  discussing  the  procedure 
which  you  are  using  at  the  moment  and 
which  you  recognise  can  be  used  at  the 
moment,  with  powers  to  revert  to  what 
I may  call  the  strict  Defence  Act  pro- 
cedure. Provided  you  have  powers  to 
go  back  at  once  to  the  Defence  Act 
procedure,  why  should  the  enquiry  which 
you  now  have  as  an  act  of  grace  not  go 
into  private  interests  as  well  as  into  pub- 
lic interests? — ^Because  the  changeover 
would  be  too  advertised,  and  it  would 
worsen  the  international  situation  by 
changing  over. 

1577.  That  I do  not  follow.  Sir 
Charles,  because  under  this  present  pro- 
cedure, there  is  an  enquiry  into  public 
interests,  and  the  moment  you  refuse 
completely  to  hold  enquiries  the  change 
is  subject  to  the  same  comment,  is  it 

not? Well,  it  is  subject  to  the  same 

comment  if  we  refuse  to  hold 
enquiries 

1578.  If  you  suddenly  refused  to  make 
provision  for  holding  any  public  enquiry, 


anybody  who  is  thinking  about  it  would 
say  immediately : “ Hello,  there  is  an 

emergency.” We  should  not  publicise 

It  in  that  way.  We  should  advise  the 
people  concerned — ^local  authorities — 
that  we  wanted  to  deal  with  these 
matters  quickly  and  hoped  that  they 
would  not  press  them  to  a public  en- 
quiry, and  so  on. 

1579.  Why  cannot  you  say  it  to  the 
private  person  as  well  as  to  the  public 

authority? 1 do  not  think  the  private 

person  would  be  prepared  to  waive  his 
interests  in  that  way. 

1580.  But  he  might,  if  he  were  a 

public-spirited  citizen? He  might,  but 

supposing  he  was  not? 

1581.  Then  all  you  do  is  not  to  have 
a public  enquiry.  I do  not  follow  the 

difficulty.  Sir  Charles. Surely  it  is  a 

difficulty  if  we  have  to  publicise  a change 
of  procedure? 

1582.  Well,  I pass  from  that.  Again, 

under  the  present  procedure,  a public 
enquiry  is  not  held  when  it  is  thought 
that  security  so  demands? ^Yes. 

1583.  Who  decides  that? ^We  do. 

1584.  At  what  level?  Does  the  Minis- 
ter decide? ^Not  in  every  case,  but  it 

is  decided  at  a very  high  official  level. 

1585.  Generally,  since  1947,  at  what 

level  has  it  been  decided? 1 should 

say  by  a member  of  the  Army  Council, 
or  someone  senior.  The  Minister  would, 
in  four  cases  out  of  five,  know  about  it, 
though  we  might  not — in  most  cases — 
have  specifically  submitted  the  security 
point  to  him.  He  Would  know  all  about 
what  we  were  doing,  but  it  would 
probably  be  so  clearly  secret  that  we 
should  not  need  to  ask : “ Do  you  agree 
that  we  should  proceed  under  the  secret 
procedure?  ” 

1586.  Is  there  any  reason  why  it 
should  not  be  dealt  with  by  the  Minister 
or,  at  least,  the  permanent  head  of  the 

Department? ^That  is  the  sort  of  level 

at  which  it  is  decided. 

1587.  And  if  that  were  done,  the 
Minister  could,  if  necessary,  be  called  on 

to  defend  his  action  in  Parliament? 

Yes. 

1588.  Then  is  there  any  reason  why, 
provided  you  can  always  revert  to  your 
Defence  Act  powers  at  will,  you  should 
not  be  under  a statutory  obligation  to 

have  an  enquiry? But  that  would 

mean  having  to  change  the  procedure. 
It  is  the  change  which  is  the  problem. 
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1589.  I thought  you  conceded,  in  reply 
to  Mr.  Russell,  that  just  as  somebody — 
and  I am  suggesting  that  it  should  be  the 
Minister — should  certify  all  matters  of 
security,  so  the  Minister  could  certify 
that  the  time  had  come  when  he  could 
say  that  no  public  enquiries  should  be 

held? But  he  would  have  to  make 

some  form  of  proclamation  or  public 
notification. 

1590.  He  would  be  asked  in  Parlia- 
ment, but  I cannot  for  the  moment  see 
why  there  is  any  harm  in  that,  because 
I suppose  that  everybody  knew  in  1935 
and  1936  that  the  policy  of  the  Govern- 
ment was  going  to  be  rearmament  and 

to  acquire  land? ^Yes,  but  to  abandon 

procedures  and  to  make  it  public,  by 
declaring  that  there  was  an  emergency 
would,  I should  have  thought  cause 
trouble. 

1591.  I want  to  ask  you,  for  my  own 

information,  a little  about  the  War  Works 
Commission.  The  Requisitioned  Land 
and  War  Works  Act,  1945,  deals,  broadly 
speaking,  so  far  as  acquisitions  are  co-n- 
cerned,  with  land  which  has  been  requisi- 
tioned and  on  which  substantial  build- 
ings have  been  erected.  At  the  end  of 
the  war,  the  Department  wishes  to  pur- 
chase the  land  at  what  you  may  call  its 
pre-building  value  and  either  sell  it  or 
use  it — that  is  right? ^Yes. 

1592.  And  an  entirely  independent 

body  is  set  up,  the  War  Works  Commis- 
sion, who  go  into  the  matter  and  hold  an 
enquiry? ^Yes. 

1593.  And  they  report  to  the  Minister 

and,  broadly  speaking,  the  Minister  has 
to  follow  their  report,  subject  to  laying 
the  matter  before  Parliament.  Does  that 
summarise  it? ^Yes. 

1594.  Does  the  War  Works  Commis- 
sion have  anything  to  do  with  ordinary 

acquisitions  of  land? should  like 

to  make  it  clear  here  that  we  have 
only  had  four  cases  under  this  Act,  and 
in  no  case  have  we  had  to  follow  the 
procedure.  Agreement  has  been  reached 
well  before  we  had  to  go  to  the  Com- 
mission. Those  cases  were  not  defence 
requirements  at  all,  it  was  merely  a 
question  of  acquiring  or  preserving 
property  on  which  public  money  had 
been  spent. 

1595.  But  does  not  the  procedure 
apply  if,  having  put  up  some  barracks 
or  something  on  some  land,  you  not 
only  want  to  buy  the  land  but  you  want 


to  continue  to  use  the  barracks? No, 

we  proceed  under  the  Defence  Acts  in 
those  cases.  It  is  only  where  we  require 
them  for  a non-defence  purpose  that  we 
use  the  War  Works  Act. 

1596.  Then  how  under  the  Defence 
Acts  do  you  avoid  paying  for  buildings 

which  you  yourselves  have  put  up? 

That  is  a matter  for  negotiation  with  the 
owner  of  the  land. 

1597.  Well,  he  may  give  away  his 

rights,  but  suppose  under  the  Defence 
Acts — I am  taking  the  case  of  land  which 
you  have  requisitioned — that  you  have 
put  up  buildings  on  the  land,  worth  say, 
half  a million  pounds.  You  want,  at 
the  end  of  the  war,  to  turn  the  requisi- 
tion into  an  acquisition,  and  to  be  free 
to  sell  or  to  occupy.  Now,  if  you  wanted 
to  sell  and  get  your  half  a million  pounds 
back,  the  procedure  is  by  means  of  the 
War  Works  Commission  under  the  War 
Works  Act — that  is  right? Yes. 

1598.  Supposing  that,  instead  of  want- 
ing to  sell,  you  wanted  to  turn  the  requi- 
sition into  an  acquisition  and  continue 
to  use  the  half  a million  pounds  worth 

of  buildings? Sir  Francis  Enever:  If 

it  happens  to  be  a case  where  not  only 
do  you  want  the  land  for  recoupment 
but  you  also  want  it  for  permanent  use, 
then  you  have  to  consider  closely  the 
provisions  of  section  5 of  the  War  Works 
Act,  to  see  whether  you  are  justified  in 
going  on  under  that  Act,  or  whether  you 
are  confined  to  the  Defence  Acts. 

1599.  You  mean  that  if  you  want  to 
use  the  land  and  have  to  use  the  Defence 
Acts,  yoAi  could  be  held  up  to  ransom, 
as  the  owner  of  the  land  could  say : “ I 
want  more  than  the  bare  site — you  have 
put  up  a building  and  I am  entitled  to 
ask  to  be  compensated  for  that.”  Is  that 

really  so? 1 think  that  the  Act  of 

1945  is  wide  enough  to  ensure  that, 
where  you  have  acquired  or  requisi- 
tioned land  during  the  war  period  and 
have  erected  works  and  spent  money, 
the  basis  of  compensation  is  that  you 
should  disregard  the  extra  value  which 
the  Government  have  put  into  the  land. 

1600.  So  that  I am  right  that  the  War 
Works  Commission  might  function  in  a 
case  where  the  Department  wanted  the 
land,  not  to  resell  but  to  continue  to 

occupy? Yes,  but  only  where  the 

land  is  incapable  of  being  acquired  under 
the  Defence  Acts.  The  elimination  of 
value  due  to  Government  war  work 
from  the  basis  of  compensation,  is  not 
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confined  to  cases  where  the  War  Works 
Commission  might  function  under  Part 
II  of  the  1945  Act. 

1601.  Then  the  War  Works  Com- 
mission would  deal  with  cases  in  which 

security  might  be  involved? Sir 

Charles  Key : 1 am  not  altogether  sure 
about  that  because  we  have  only  had 
four  cases  under  Part  II  of  the  Act. 

1602.  So  you  would  not  want  to 

express  a view  on  how  the  War  Works 
Commission  procedure  compares  with  a 
departmental  inspector  holding  an 

enquiry? ^I  think  it  would  be  a little 

difficult. 

1603.  Major  Morrison:  I wonder  if  I 
might  ask  a question  about  embargoes 
on  the  erection  of  buildings  and  the  like 
round  dumps.  Supposing  we  take  a 
dump  at  which  a number  of  people  are 
employed  and  where  a number  of  the 
local  inhabitants  know  what  is  inside.  It 
is  not  particularly  secret  but  rather  like 
the  dump  the  Chairman  referred  to. 
There  are  in  some  instances,  I under- 
stand, embargoes  on  the  building  of 
houses  or  making  houses  a little  higher, 
which  may  be  very  detrimental  to  occu- 
piers or  owners  of  land  in  the  vicinity. 
These  restrictions  are,  I understand, 
secret  as  between  the  Service  Depart- 
ments and  the  county  planning  autho- 
rities, and  the  people  most  concerned, 
the  owners  or  the  occupiers,  are  not 
informed  about  them  at  all,  although 
the  restrictions  may  lead  to  financial 
difficulties  or  great  inconvenience  from 
the  point  of  view  of  building  sometffing 
necessary  to  some  concern  in  that  area. 
I wonder  whether  you  could  tell  us 

something  about  that? Your  point  is 

that  we  should  publicise  the  restrictions 
we  wish  to  impose  in  any  area? 

1604.  My  point  is  that  the  person 
most  aff^ted  is  always  the  person  who 
knows  last.  The  county  planning  autho- 
rity and  their  staff  know,  but  when  the 
Service  Department  sends  instructions  to 
the  county  planning  officer  they  are 
marked  highly  secret  and  confidential, 
so  they  cannot  be  disclosed  to  anybody, 

particularly  the  people  affected. 1 

should  have  thought  the  private  indivi- 
dual got  to  know  when  he  sought  nlan- 
ning  permission  for  some  proposal  from 
the  local  planning  authority  and  was 
told : “ Sorry,  this  cannot  be  done  ; there 
are  restrictions  on  this.” 

1605.  That  is  rather  late  in  the  day,  is 

it  not? ^We  cannot  publicise  these 


restrictions  to  every  individual  in  a wide 
area.  I should  not  have  thought  that 
was  feasible.  In  any  case  the  persons 
change  frequently. 

1606.  Would  it  not  be  possible  to  have 

degrees  of  security?  Obviously  some 
things  are  highly  secret  and  must  remain 
so,  but  others — ^the  sort  of  thing  the 
Chairman  sees  from  the  railway — ^may 
not  have  the  same  high  secrecy,  and  in 
those  cases  the  people  concerned,  pos- 
sibly financially  gravely  concerned, 
should  not  be  subjected  to  this  sort  of 
thing? 1 think  I may  have  misunder- 

stood your  point.  I thought  your  point 
was  that  we  say,  as  a Service  Depart- 
ment, that  you  cannot  erect  a building 
higher  than  so  many  feet  in  this  area — 
possibly  because  of  the  range  of  guns 
or  something  of  that  sort.  We  notify  the 
planning  authority  and  when  the  indivi- 
dual wants  to  clear  his  proposal  for 
erecting  a building,  it  is  at  that  stage  that 
he  learns  about  that  restriction  and,  per- 
haps, other  restrictions. 

1607.  He  might  have  bought  the  land 
only  a year  before,  not  knowing  anything 
at  all  about  the  restriction,  and  it  might 
be  serious  if  it  was  bought  for  a particu- 
lar use  which  afterwards  he  found  it  was 

debarred  from? Yes,  I think  that  is 

a real  point  but  it  applies  to  aU  sorts  of 
things.  We  aU  suffer  from  being  near 
airfields,  and  not  Service  airfields  very 
often,  but  public  airfields,  and  various 
things  of  that  sort. 

1608.  There  are  public  enquiries  into 
these  embargoes  are  there  not?  I thinV 
you  said  that  the  Service  Departments 
sent  representatives  to  enquiries  when  it 
was  a question  of  acquisition  of  land. 
What  is  the  position  when  it  is  not  a 
question  of  acquisition  but  of  an  em- 
bargo on  the  building  of  houses  and  so 

on? Where  there  is  a public  enquiry 

to  consider  some  private  proposal  such 
as  you  were  suggesting,  where  someone 
wants  to  erect  a tall  building,  we  send 
someone  along  to  explain  our  difficulties 
in  broad  terms.  I think  this  is  a fairly 
recent  innovation. 

1609.  Can  you  tell  us  how  recent? 
At  the  only  enquiry  of  this  kind  I have 
been  to  there  was  no  Service  represen- 
tative present  at  all  and  we  were  told 
that  it  was  not  necessary  for  a repre- 
sentative of  the  Services  to  be  present? 

1 should  say  it  is  within  the  last  year 

or  so.  I have  not  got  the  actual  date. 
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1610.  Chairman:  I should  just  like  to 
ask  why  this  innovation  has  taken  place 

at  the  time  it  has. cannot  tell  you 

positively  but  I suspect  it  was  because 
it  was  represented  to  us  that  it  was  unfair 
that  we  should  not  be  present  to  state 
our  objections. 

1611.  Sir  Geoffrey  King:  May  I ask 
one  question  arising  out  of  this?  Sup- 
posing you  have  decided  to  impose  re- 
strictions in  an  area.  You  said  just  now 
that  the  individual  owner,  if  he  had  some 
project,  could  find  out  about  the  restric- 
tions by  going  to  the  planning  officer. 
Is  it  then  the  case  that  the  restrictions 

are  kept  secret? ^The  owner  can  find 

out  that  there  is  a restriction  on  building 
above  a certain  height,  but  he  would 
not  be  able  to  find  out  the  reason  for  the 
restriction. 

1612.  I do  not  think  that  matters.  In 
a sense,  therefore,  the  restrictions  are  not 
really  all  that  secret?  They  are  on  very 
much  the  same  basis  as  a great  many 
other  restrictions.  People  do  not  know 
where  to  look,  but  if  they  do  they  can 
find  out. 

1613.  Lord  Justice  Parker:  I want  to 
be  clear  on  this,  because  what  you  have 
just  said  to  Sir  Geoffrey  King  seems 
to  me  directly  contrary  to  what  you  said 
to  Major  Morrison.  Major  Morrison 
was  suggesting,  as  I understood  it,  that 
a man  might  buy  some  land  near  a 
dump,  let  us  say,  with  a view  to  putting 
up  a building,  and  if  he  or  his  solicitors 
went  along  to  the  planning  authority, 
apparently  there  would  be  nothing 
against  it.  But  when  he  later  sought 
specific  planning  permission  for  building 
it  would  be  refused — is  that  right,  or 
would  he  or  his  solicitors  be  at  once 
told,  when  he  was  buying  the  land,  that 

he  would  not  be  allowed  to  build? 

If  you  would  like  me  to  put  in  a paper 
on  this  I will.  I am  not  very  well  briefed 
on  it. 

1614.  Chairman:  I think  that  would 

be  useful,  but  would  you,  in  any  case, 
give  such  answer  as  you  can  now  to 
Lord  Justice  Parker? My  understand- 

ing is  that  we  notify  the  county  plan- 
ning authority  of  any  restriction ; 
therefore  if  a person  subsequently  comes 
along  with  a proposal,  the  planning 
authority  will  tell  him  of  it.  It  will  not 
teU  him  the  reason  but  that  there  is  that 
restriction. 

1615.  Lord  Justice  Parker:  I do  not 
know  that  that  quite  answers  my  ques- 
tion. Supposing  I was  going  to  buy 


some  land  to  build  a house  on.  Before 
completing  the  purchase  I go  along  to 
make  enquiries  of  the  planning  authority, 
look  at  the  zoning  and  byelaws  and 
everything.  Would  there  be  anything  at 
that  stage  to  tell  me  that  I should  not 

in  the  end  be  allowed  to  build? I 

think  so,  yes. 

1616.  Chairman:  I am  assuming  you 
will  put  in  a paper  just  in  case  you  want 

to  correct  anything  you  have  said. 

Yes,  I will  put  in  a paper. 

1617.  Major  Morrison : Sir,  as  1 

understand  Lord  Justice  Parker’s  ques- 
tion and  the  reply,  in  fact  the  person  who 
goes  to  buy  a bit  of  land  would  be  told 
nothing  because  he  is  not  the  immediate 
owner  and,  as  the  thing  is  secret  and 
confidential,  he  would  be  given  no  in- 
formation at  ah.  I hope  I am  wrong? 

1 will  explore  that.  I cannot  really 

add  to  what  I have  said  from  my  know- 
ledge. 

1618.  Chairman:  I think  it  is  a matter 
of  the  status  of  the  person  making  the 
enquiry.  I rather  think  a prospective 
purchaser  would  not  have  the  status, 
whereas  an  owner  might. 

1619.  Sir  Geoffrey  King:  The  broad 
point  is  that  there  is  a register  of  restric- 
tions at  the  county  planning  officer,  and 
the  Permanent  Secretary  of  the  Ministry 
of  Housing  and  Local  Government  made 
it  quite  clear  that  anybody  interested  in 
the  land  either  because  he  wanted  to  buy 
it  or  because  he  was  the  owner,  could 
find  out  what  they  were. 

1620.  I should  like  to  ask  a question 
now  about  footpaths.  Everybody 
accepts  that  you  must  stop  up  a footpath 
if  it  is  inconvenient  to  the  Service  De- 
partments, but  I see  in  your  Memoran- 
dum that  the  suitability  of  a substitute 
way  is  also  a matter  for  the  Department’s 
discretion.  I happen  to  know  of  cases 
where  a great  deal  of  feeling  was  aroused 
about  that.  Is  there  any  real  reason — 
paragraph  22  of  your  Memorandum — 
why,  always  granted  that  the  certificate 
of  the  Service  Department  about  stop- 
ping the  inconvenient  road  must  prevail, 
the  normal  procedure  of  suitability  of 
alternative  route  should  not  be  adopted? 
— I appreciate  the  local  views.  As  a 
private  individual  I have  a great  deal 
of  sympathy  with  them.  I would  say, 
only  when  there  is  a defence  interest 
in  the  alternative.  Just  as  we  say  that  we 
must  stop  up  this  road,  so  we  might  say 
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that  there  is  an  objection  on  Service 
grounds  to  the  alternative. 

1621.  Apart  from  that,  you  would 
agree  that  the  local  inhabitants  should 
have  a good  deal  of  say  in  what  might 

very  well  be  important  to  them? 1 

am  afraid  this  is  a question  which  arises 
more  particularly  on  airfields,  on  which 
I am  not  so  very  well  informed ; but 
there  is  this  statement  here — and  I have 
always  understood  it  was  followed — 
that  there  is  full  consultation  with  local 
authorities  or  private  interests  affected. 

1622.  I am,  of  course,  following  up 
the  kind  of  question  Lord  Justice  Parker 
put,  whether  on  this  point  the  procedure 


might  not  be  made  statutory? 1 

should  have  thought  it  might  be. 

1623.  Mr.  Russell:  As  I understand  it, 
special  power  given  to  the  Service  De- 
partments out  of  band  to  stop  up  is  con- 
fined to  footpaths  and  bridle  paths.  As 
far  as  roads  are  concerned  they  are 
either  in  the  same  position  as  any  public 
authority  and  have  to  go  through  the 
same  hoops  or,  in  the  case  of  the  perma- 
nent closure  of  roads  temporarily  closed 
under  Defence  Regulations,  ultimately 
the  matter  goes  to  the  War  Works  Com- 
mission. Is  that  right? ^Yes,  I think 

that  is  right. 

Chairman ; Thank  you  for  coming,  Sir 
Charles. 


{The  witnesses  withdrew.) 
(Adjourned  until  2.30  p.m.) 


Memorandum  by  the  Permanent  Secretary  to  the  Lord  Chancellor 

1.  I have  hesitated  to  submit  a Memorandum  to  the  Committee  because,  as 
Permanent  Secretary  to  the  Lord  Chancellor,  I am  naturally  concerned  more  with 
the  working  of  the  ordinary  courts  of  law  than  with  administrative  tribunals,  and 
I have  responsibility  for  only  one  (and  rarely  used)  form  of  enquiry.  The  Lord 
Chancellor’s  interest  in  the  subject  as  a whole  is  very  close,  inasmuch  as  he  is  in 
the  nature  of  things  concerned  more  than  any  other  Minister  of  the  Crown  to 
see  that  justice  is  done  and  is  apparently  done.  But  it  so  happens  there  is  no 
sphere  of  his  own  departmental  policy  in  which  administrative  tribunals  play  a 
part,  although  he  is  often  concerned  with  the  appointment  of  their  chairmen  and 
members  and  sometimes  with  their  rules  of  procedure.  Except  for  the  Pensions 
Appeal  Tribunals,  I can  offer  very  little  evidence  about  the  day  to  day  working 
of  these  tribunals  and  enquiries  from  my  own  personal  experience : and  I am  far 
from  purporting  to  speak  with  authority  on  the  subject.  I have,  however,  served 
in  the  Lord  Chancellor’s  Office  for  the  past  sixteen  years  (and  the  Civil  Service 
since  1934)  under  five  Lord  Chancellors,  and  during  this  time  many  new  tribunals 
have  been  set  up  and  many  appointments  to  them  made.  Moreover  it  is  notorious 
that  during  that  period  the  composition  of  the  Judicial  Bench  has  almost  completely 
altered:  not  only  has  the  number  of  Judges  greatly  increased,  but  there  are  today 
not  many  Judges  in  the  Supreme  Court  or  in  the  County  Court  who  were  appointed 
before  1939.  I have  therefore  had  an  opportunity  of  learning  something  of  the 
methods  of  patronage  exercised  by  successive  Lord  ChanceUors,  not  only  for 
the  ordinary  courts  of  law  but  all  kinds  of  judicial  tribunal  as  well.  It  has  made 
me  realise  not  only  the  great  importance  of  obtaining  the  best  possible  man  on  every 
occasion,  but  also  that  true  judicial  quality  is  sometimes  overlaid  by  personal 
characteristics  which  may  make  a man,  in  the  result,  more  fitted  for  one  kind  of 
judicial  appointment  than  another — the  brilliant  commercial  lawyer  may  not  be 
the  best  man  to  decide  hardship  cases  under  the  Rent  Acts.  My  own  personal  view 
is  that  in  the  field  of  administrative  tribunals  the  selection  of  the  members,  and 
particularly  of  the  chairman,  is  a problem  of  great  importance  and  of  great 
difficulty,  and  I thought  it  possible  that  the  Committee  might  want  to  hear  my 
views  on  this  matter.  But  I should  like  to  emphasize  that  they  are  my  own  personal 
views,  and  do  not  necessarily  reflect  the  opinions  of  my  predecessors,  still  less 
those  of  any  Lord  Chancellor, 
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2.  As  appears  from  the  Memorandum  by  the  Lord  Chancellor’s  Office(^)  already 
submitted  to  the  Committee,  the  Lord  Chancellor  is  directly  responsible  for  the 
administration  of  only  three  Tribunals  and  one  kind  of  Inquiry.  These  are: 

(1)  The  Pensions  Appeal  Tribunals  (mainly  pension  matters  arising  out  of 

service  in  the  armed  forces  of  the  Crown) ; 

(2)  The  Lands  Tribunal ; 

(3)  The  General  Claims  Tribunal  under  the  Compensation  (Defence)  Act,  1939  : 

and 

(4)  Public  Inquiries  under  s.  122  of  the  Land  Registration  Act,  1925. 

The  work  of  the  Pensions  Appeal  Tribunals  is  gradually  decreasing : that  of  the 
Lands  Tribunal  is  increasing:  and  the  work  of  the  General  Claims  Tribunal  is 
disappearing  as  compensation  claims  arising  out  of  the  exercise  of  emergency 
powers  during  and  immediately  after  the  War  are  decided  or  settled.  There  has 
been  only  one  public  inquiry  held  under  the  Land  Registration  Act. 

On  the  other  hand  Part  B of  the  Memorandum  shows  that  the  Lord  Chancellor 
is,  directly  or  indirectly,  responsible  for  the  appointment  of  the  Chairmen  or 
members  (or  both)  of  twenty-one  different  categories  of  Tribunal.  In  some 
instances  the  number  of  separate  tribunals  in  one  category  is  considerable  (e.g.  there 
are  nine  Agricultural  Land  Tribunals). 

3.  The  Committee  will  be  receiving  much  evidence,  oral  and  written,  from 
Government  Departments  dealing  (more  expertly  than  I can)  with  various  aspects 
of  the  Tribunals  mentioned  in  Part  II  of  our  Memorandum.  In  this  Memorandum, 
therefore,  I propose  to  confine  myself  to: 

(1)  Certain  aspects  of  the  system  of  administrative  tribunals  as  compared  with 
the  ordinary  courts  of  law ; 

(2)  The  practical  working  of  the  Pensions  Appeal  Tribunals ; 

(3)  The  Lord  Chancellor’s  patronage  in  appointments  to  administrative 
tribunals. 


Part  I 


Administrative  Tribtmals  in  General 

4.  My  experience  in  the  Lord  Chancellor’s  Office  has  led  me  to  appreciate  the 
view  of  the  Donoughmore  Committee(2)  (p.  97)  that  Ministerial  tribunals  have 
much  to  recommend  them  on  the  score  of  cheapness,  accessibility,  freedom  from 
techmcality,  and  expedition.  I do  not  think  that  anyone  now  doubts  that  adminis- 
trative tribunals  have  positive  advantages  over  the  ordinary  courts  of  law  for 
certain  purposes.  IJiis  view  seems  to  be  accepted  by  the  most  recent  commentators 
(see  Rule  of  Law  ,(S)  p.  30  and  the  authorities  there  cited).  I am  not  qualified 
to  speak  about  the  broad  policy  questions  which  have  led,  haphazardly  as  some 
think,  to  the  setting  up  of  special  tribunals  for  the  determination  of  a dispute  which 
would  otherwise  have  to  be  settled  either  by  the  Executive  or  by  the  Judiciary 
acting  through  the  ordinary  courts  of  law.  But  I should  like  to  comment  on  those 
qualities,  accessibihty,  cheapness,  expedition,  which  are  commonly  regarded  as  the 
outstanding  attributes  of  the  administrative  tribunal. 


5.  The  ^Committee  will  already  have  noted'  that  the  expression  “Administrative 
Tribunal  covers  a large  number  of  bodies  of  widely  differing  composition  with 
rarying  standards  of  accessibility  and  procedural  method.  At  one  end  of  the  scale 
there  are  the  Lands  Tribunal  and  the  Transport  Tribunal,  which  are  reaUy  like 
speciahs^  courts  of  law.  At  the  other,  there  are  the  Hardship  Committees  under 
the  National  Service  Act,  1948,  dealing  with  the  personal  circumstances  of  the 
ap;^Uants  in  a simple  informal  manner,  where  hearings  are  normally  in  private 
and  legal  representation  is  excluded.  The  purposes  for  which  tribunals  are  set  up 
diJiering  so  widely,  there  can  be  no  common  standard  of  accessibility  or  cheapness 


(^)  Memoranda  submitted  by  Government  Departments.  Vol.  V. 

(^)  Cmd.  4060.  Committee  on  Ministers’  Powers.  1932. 

(^)  Rule  of  Law:  a study  by  the  Inns  of  Court  Conservative  and  Unionist  Society.  1955. 
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or  procedural  method.  Just  as  the  High  Court  is  appropriate  for  the  larger  and 
more  complicated  cases  and  the  County  Court  for  the  smaller  and  the  simpler, 
so  the  organisation  of  the  Lands  Tribunal  is  more  suitable  for  the  determination 
of  difficult  questions  of  valuation  than  that  of  the  Rent  Tribunals  which  are 
concerned  with  comparatively  simple  questions  of  furnished  rents.  Thus,  the 
nature  of  the  dispute  has  determined  the  composition  and  procedural  forms  of  the 
tribunal  set  up  ad  hoc  to  meet  the  case. 

6.  Valuable  though  these  qualities  of  cheapness,  expedition,  simplicity  and 
accessibility  are,  they  are  by  no  means  invariably  lacking  in  the  ordinary  courts 
of  law.  Still  less,  in  my  view  is  their  presence  or  absence  an  invariable  criterion 
of  the  standard  of  justice  available  in  every  case.  For  example,  I would  contend 
that  the  Lands  Tribunal  is  probably  not  much  cheaper  or  less  technical  than  the 
High  Court,  and  is  less  accessible  than  the  County  Court.  But  it  has  the  advantage 
of  being  composed  of  judges  with  specialised  knowledge,  which  tends  to  make  for 
despatch.  Local  Tribunals  under  the  National  Insurance  Acts  are  undoubtedly 
cheaper  and  less  technical  (though  slightly  less  accessible)  than  County  Courts 
and  so  are  Hardship  Committees  under  the  National  Service  Acts.  The  Agricultural 
Land  Tribunals  are  cheaper  and  freer  from  technicality  than  the  County  Courts, 
but  less  accessible  and  possibly  less  expeditious.  But  here  again  the  specialised 
skills  of  the  two  lay  members  give  those  tribunals  positive  advantages  over  the 
ordinary  courts. 

7.  In  general  it  is  commonly  said  that  the  High  Court  is  expensive,  slow,  formal 
in  atmosphere,  and  technical  in  procedure,  but  of  the  highest  possible  quality. 
Although  civil  business  is  taken  three  an<^  sometimes  four  times  a year  at  the  larger 
Assize  towns  on  each  Circuit,  a feature  of  High  Court  litigation  is  concentration 
in  London  which,  in  any  event,  is  the  permanent  home  of  the  Court  of  Appeal 
and  the  House  of  Lords.  The  County  Court  is  cheaper  than  the  High  Court,  is 
usually  more  expeditious,  and  a great  deal  more  accessible.  For  there  are  402 
County  Courts  in  the  country,  although  in  a proportion  of  them  there  is  normally 
so  little  business  that  the  Judge^  who  is  Judge  of  many  other  County  Courts  as 
well,  only  has  to  sit  once  ^ month.  The  County  Court  is  also  less  formal  than 
the  High  Court,  but  a great  deal  more  formal  than  (say)  the  Pensions  Appeals 
Tribunals. 

The  Magistrates’  CouTits,  by  which  term  I mean  the  Petty  Sessional  Courts,  are 
cheap,  expeditious,  and  even  more  accessible  than  the  County  Court.  There  are 
929  Petty  Sessional  Benches  in  England  and  Wales,  and  as  some  of  these  sit  in 
more  than  one  place,  courts  axe  held  in  over  1,000  towns  and  villages  throughout 
the  country.  Frequency  of  sittings  varies  from  dady  in  big  towns  to  once  a month 
in  some  rural  areas.  The  rate  at  which  busings  is  disposed  of  also  varies  considerably 
between  Benches — those  which  sit  most  often  tend  to  work  faster. 

Although  the  greater  part  of  the  work  of  Magistrates  at  Petty  Sessions  relates 
to  crimiinal  business,  these  courts  dispose  of  a large  number  of  civil  cases,  ctdefiy 
matrimonial,  and  they  also  exercise  adminis.trative  functions  in  connection  with 
licensing.  Generally,  court  cases  come  on  very  sj^edily — ^for  example,  a summons 
to  vary  a maintenance  order  would  be  heard  within  a fortnight  or  less  after  it 
was  taken  out  (except  where  the  court  sits  less  frequently). 

8.  All  these  courts  are  busy  and  it  is  true  of  each  class  of  court  that  before 
any  appreciable  volume  of  additional  business  could  be  transferred  to  it,  more 
Judges  would  have  to  be  appointed,  more  staff  found,  and  (certainly  as  regards 
the  High  Court)  more  court  accommodation  constructed.  The  jurisdiction  of  the 
County  Court  has  recently  been  increased  by  Act  of  Parliament,  and 
the  facilities  of  the  Legal  Aid  system  extended  to  it.  But  at  the 
same  time  Parliament  deemed  it  prudent  to  sanction  the  creation,  if  need  be, 
of  an  additional  15  County  Court  Judges,  making  the  statutory  maximum  80.  It 
is  plain,  I think,  that  if  aU  the  disputes  now  determined  by  administrative  tribunals 
had  to  be  transferred  to  the  ordinary  courts,  such  a transfer  would  necessarily 
involve  the  creation  of  a large  number  of  additional  Judges,  particularly  in  the 
County  Court.  For  unless  the  Judge  power  was  increased  very  significantly,  the 
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inevitable  result  would  be  to  slow  down  the  administration  of  justice  in  those 
courts,  and  speed  is  regarded  as  essential  in  many  classes  of  case  now  dealt  with 
by  administrative  tribunals. 


9.  There  is  this  further  consideration,  that  many  of  the  disputes  in  question  do 
not  warrant,  at  least  in  my  judgment,  the  services  of  a highly  remunerated  Judge  ■ 
they  are  of  a nature  m which  justice  can  be  done  just  as  fuUy  by  a practians  or 
retired  member  of  the  legal  profession,  or  by  a layman  whose  specialised  knowledge 
more  than  compensates  for  the  lack  of  training  in  the  impartial  examination  of 
tacts  which  b acquired  by  practice  at  the  Bar  or  as  a solicitor.  I believe  that  it 
‘I  administration  of  justice  as  a whole  that,  because  the  Bench 

Should  be  of  the  h^est  possible  quality,  any  proposals  for  dilution  should  be 
jealously  regarded.  This  is  obviously  less  applicable  to  the  Magistracy  than  to  the 
Judges  of  the  High  Court  and  County  Court,  but  it  is  applicable  no.ne  the  less  It 
has  been  the  policy  of  successive  Lord  Chancellors  to  do  aU  in  their  power  to 
improve  lie  quality  of  justice  administered  by  Magistrates  Courts,  and  this  indeed 
was  the  theme,  if  I may  so  put  it,  of  the  Justices  of  the  Peace  Act,  1949.  Since 
the  recommendations  of  the  Royal  Commission  on  Justices  of  the  Peace,  1946-48, 
Cmd.  7463,  efforts  have  been  made  to  that  end  by  the  pruning  of  Benches,  by 
reductions  in  their  size,  by  the  institution  of  training  schemes  and  tie  like 


10.  These  are  some  the  reasons  why  I believe,  with  others,  that  the  system  of 
administrative  tribunals  as  it  has  grown  up  in  this  country  has  positively  contributed 
to  the  preservation  of  our  ordinary  judicial  system.  Moreover,  although  my  admini- 
stra^tive  experience  is  mainly  in  connection  with  the  problems  of  the  ordinary  courts 
of  law,  I believe  that  for  certain  classes  of  dispute  an  administrative  tribunal  is  a 
rnore  effective  forum  than  an  ordinary  court.  I know  of  no  satisfactory  definition 
of  the  class  of  case  to  which  this  proposition  applies,  nor  do  I believe  it  useful  to 
attempt  one.  No  doubt  other  witnesses  will  draw  attention  to  the  lack  of  logic 
about  the  present  system  in  which  ordinary  courts  and  administrative  tribunals 
operate  side  by  side.  This  is,  of  course,  no  new  situation,  for  as  Sir  Cecil  Carr 
pomfs  out  (Concerning  English  Administrative  Law  [1946],  p.  96),  the  Statute 
Book  contains  early  instances  of  special  tribunals  being  set  up  for  particular  purposes, 
e.g.,  for  disputes  arising  out  of  Marine  Insurance  under  the  Act  43  Eliz.  c.  12, 
(And  it  is  said  that  the  modem  domestic  courts  which  are  a feature  of  various 
professional  organisations  in  this  country  owe  their  ancestry  to  the  Guild  Courts 
of  ancient  days.) 


I think  that  where  the  dispute  in  question  lies  wholly  within  a specialised  field 
of  knowledge,  e.g.,  valuation,  or  agriculture,  there  are  very  real  advantages  in  having 
a tribunal  aU,  or  some,  of  whose  members  are  known  to  be  thoroughly  acquainted 
with  the  subject  matter  of  the  dispute.  Those  with  much  more  experience  than 
I have,  can  tell  the  Committee  about  the  rise  and  fall  in  popularity  of  special 
Divisions  of  the  High  Court  itself.  A Commercial  Court  manned  by  Judges  whose 
reputation  for  the  lime  being  stands  high  with  the  commercial  community  at  large 
wiU  attract  business  to  the  High  Court  which  could  otherwise  go  to  arbitration : 
for  businessmen  naturally  like  to  feel  that  their  disputes  are  being  settled  by  a 
Judge  who  really  understands  the  problems  of  commerce.  Similarly  in  other  fields  • 
perhaps  the  most  important  part  of  the  procedure  of  the  Rent  Tribunals  is  the 
inspection  of  the  premises  made  by  the  members  of  the  tribunal.  An  inspection 
takes  a great  deal  of  judicial  time,  but  in  my  judgment  is  best 
Mailed  by  a tribunal  who  have  had  a large  volume  of  similar  cases  through  their 
hands  and  have  thus  acquired  some  real  experience  of  local  housing  conditions. 

11.  I behevB  too,  that  the  administrative  tribunal  is  often  a satisfaotorv  body  for 
domg  jmtice  where  the  issue  turns  solely  on  the  personal  circumstances  of  the 
appellant.  There  is  an  inevitable  and  desirable  degree  of  formality  in  the  ordinary 
oourt^but  It  may  sometimes  prevent  an  applicant  from  doing  himself  justice  This 
IS  particularly  important  where  the  nature  of  the  case  makes  it  undesirable  that  the 
applicant  should  have  to  be  legally  represented  in  any  but  a small  proportion  rf  tht 
111  person,  or  the  non-professional  advocate,  will  make  a better 
job  of  the  case  in  a casual  atmosphere.  It  is  easy  to  put  this  argument  too  high, 
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for  few  would  deny  that  the  administration  of  the  Rent  Acts  by  the  County  Court 
Judges  particularly  m hardship”  cases  in  times  of  severe  bousing  shortages — ^has 
been  satisfactey  though  sometimes  cases  have  been  disposed  of  more  swiftly  than 
w aes^able.  But  it  is  true  that  a wounded  Serviceman  who  is  in  dispute  with  a 
Minister  about  the  extent  of  his  injuries,  or  the  degree  to  which  he  has  suffered 
permanent  damage  to  his  health,  is  less  likely  to  be  nervous  in  the  informal 
atmosphere  of  , an  ordinary  room  than  in  a County  Court  or  magistrates  court, 
and  that  'the  trmunal  will  have  a better  opportunity  of  making  a just  assessment  of 
his  claim.  1 think,  too,  that  in  some  circumstances  justice  is  better  done  if  the 
public  are  no-t  present,  though  I should  prefer  this  never  to  be  the  general  rule 
of  procedure  in  any  tribunal,  but  only  applicable  by  way  of  ad  hoc  decision  of 
the  tribunal. 


12.  Here  I must  observe  that  informality,  particularly  where  it  is  coupled  with 
a more  or  less  complete  lack  of  rules  of  procedure,  may  produce  real  injustice.  This 
is  a special  danger  where  there  are  many  tribunals  in  the  same  category,  when  a 
lack  of  uniform  practice  and  procedure  may  produce  great  anomalies  giving  the 
impression  that  the  tribunals  as  a whole  administer  palm-tree  justice.  If,  for  example, 
so>me  of  the  tribunals  in  a particular  category  do  not  allow  cross-examination  of 
witnesses,  or  only  allow  questions  put  through  their  chairman,  the  impression  is 
gained  that  the  tribunals  are  prepared  to  act  on  statements  of  fact  which  the  parties 
never  hear  and  have  no  opportunity  of  challenging.  For  a tribunal  which  is  master 
of  its  own  procedure — ^and  which  has  no  tradition  to  guide  it — ^may  use  its  powers 
unfairly,  and  if  there  is  also  a suspicion  of  bias  in  its  members,  the  result  is  disastrous. 
It  follows  that  in  my  opinion  a completely  informal  hearing  is  dangerous,  and 
ought  not  to  be  adopted  save  as  a special  expedient.  On  the  other  hand  a formal 
hearing  in  an  informal  atmosphere  is  by  no  means  a contradiction  and  may  be  the 
best  method  of  doing  justice  in  particular  circumstances. 

13.  I agree  with  the  contention  that  an  administrative  tribunal  should  always  give 
reasons  for  its  decision.  This  is  said  to  be  a rule  of  natural  justice.  If  it  is  not 
followed  it  can  hardly  be  doubted,  I think,  that  a bare  decision  may  often  cause 
acute  dissatisfaction — especially  so  when  the  members  of  the  tribunal  have  listened 
with  the  greatest  courtesy  and  patience  to  the  applicant  with  the  result  that  a curt 
adverse  decision  seems  utterly  inexplicable.  If  no  reasons  are  given,  how  can  the 
applicant  be  sure  that  the  tribunal  have  correctly  understood  his  case  and  taken 
account  of  the  submissions  he  has  made  on  the  facts?  I am  not  personally  familiar 
with  the  actual  procedure  before  many  tribunals,  but  I cannot  think  of  many 
instances  in  which  I could  agree  that  failure  to  give  reasons  for  a decision  could 
be  justified.  I think,  too,  that  the  applicant  ought  to  be  entitled  to  some  sort  of 
document  on  which  the  tribunal’s  reasons  are  recorded:  this  is  already  the  practice 
in  many  instances — e.g.  local  appeal  tribunals  under  the  Insurance  Acts. 

14.  I must  end  my  general  comments  by  making  an  observation,  which  qualifies 
everything  I have  said  above  about  admmistrative  tribunals.  None  of  the  qualities 
mentioned,  speed,  cheapness,  simplicity,  accessibility,  can  compensate  for  lack  of 
judicial  quality  in  the  members  of  the  tribunal  It  is  commonplace  fiiat  the  standard 
of  the  administration  of  justice  must  depend,  in  the  last  resort,  upon  the  capacity  of 
those  who  administer  it.  Neither  intellectual  power  nor  personal  integrity  will  make 
up  for  a lack  of  understanding  of  the  essentials  of  impartiality.  It  is  often  said  of 
the  Judges  of  the  ordinary  courts  of  law  that  there  are  plaintiffs’  Judges  and 
defendants’  Judges,  but  the  charge  is  venial.  On  the  other  hand  a display  of  bias 
against  one  side  or  other  in  an  administrative  tribunal  gives  rise  to  a bitter  sense  of 
injustice.  If  the  chairman  shows  bias  the  result  is  disastrous : but,  however  judidal 
the  chairman  may  be  (and  he  is  often  a lawyer)  the  reputation  of  the  tribunal  will 
suffer  if  his  colleagues  are  not.  And  it  is  as  unjust  for  a Pensions  Appeal  Tribunal 
to  decide  invariably  against  the  Ministry  of  Pensions,  or  for  a Rent  Tribunal  to 
decide  invariably  against  the  landlord,  as  it  is  for  a Bench  of  Magistrates  to  decide 
invariably  for  the  police.  Charges  of  bias  are  naturally  more  readily  brought  against 
a tribunal  composed  of  laymen,  or  predominantly  of  laymen,  than  against  a purely 
legal  tribunal,  as  a capacity  to  review  matters  with  dispassionate  impartiality  is 
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commonly  regarded  as  an  essential  in  the  equipment  of  a properly  trained  lawyer. 
But  there  is  always  a danger,  as  I thinlc,  that  a tribunal  which  is  more  or  less  absolute 
master  in  its  own  field  may  unconsciously  develop  habits  of  mind  (and  of  practice) 
which  are  not  judicial.  This  is  one  of  the  reasons  why,  in  my  view,  it  is  so  essential 
to  maintain  the  supervisory  jurisdiction  of  the  ordinary  courts.  Thus  I agree  with 
those  who  think  that  there  should  always  be  an  appeal  on  a point  of  law — ^preferably 
by  way  of  case  stated.  For  I think  that  without  giving  an  appeal  on  fact — to  which 
I am  strongly  opposed  in  the  case  of  tribunals  exercising  judicial  functions — ^the 
appeal  on  law  of  itself  tends  to  keep  an  administrative  tribunal  on  its  toes.  The 
Judges  of  the  ordinary  courts  have  enjoyed  the  complete  confidence  of  the  public  for 
many  generations,  but  those  who  administer  justice  in  administrative  tribunals  have 
no  such  tradition  behind  them.  That  is  why  I agree  with  the  conclusion  in  the 
Rule  of  Law  that  the  staffing  and  procedure  of  these  tribunals  is  a matter  of  high 
importance. 

15.  In  saying  that  I think  that  there  should  always  be  an  appeal  from  an  adminis- 
trative tribunal  to  the  High  Court  on  a point  of  law,  I have  not  overlooked  the 
argument  that  there  are  some  questions  which  ought,  in  their  nature,  to  be  settled 
finally  before  a tribunal  from  which  there  is  no  appeal.  Among  examples  usually 
quoted  are  questions  of  compensation  and  pension  under  the  Nationalisation  Acts 
and  the  assessment  of  the  degree  of  a man’s  disablement  under  s.  5 of  the  Pensions 
Appeal  Tribunals  Act,  1943.  It  is  urged  that  in  cases  of  this  kind,  where  the  issue 
is  essentially  one  of  fact,  the  procedure  ought  to  be  as  speedy,  informal,  cheap,  and 
above  all  final,  as  it  can  be  made.  Save  in  the  type  of  case  mentioned  above,  the 
overriding  principle  should  be  that  the  liberties  of  the  subject  are  best  safeguarded 
by  maintaining  the  jurisdiction  of  the  courts  on  points  of  law.  The  only  exception 
I would  make  to  this  proposition  is  where  Parliament  has  provided  for  an  appeal 
structure  apart  from  the  ordinary  courts,  the  most  significant  example  of  which  is  in 
the  insurance  field,  where  there  is  in  effect  an  entirely  self-contained  judicial  system. 


Part  n 

War  Pensions  Appeal  Tribunals 

16.  The  modern  system  of  War  Pensions  Appeal  Tribunals  is  founded  on  the 
system  inaugurated  immediately  after  the  War  of  1914-18  by  the  War  Pensions 
(Administrative  Provisions)  Act,  1919.  There  had  been  Pensions  Appeal  Tribunals 
before  that  date  but  they  had  no  statutory  authority.  The  Act  of  1919  vested  in  the 
Lord  Chancellor  (for  England  and  Wales),  the  Lord  President  of  the  Court  of 
Session  (for  Scotland),  and  the  Lord  Chancellor  for  Ireland  (for  Ireland),  the  power 
of  appointing  the  Chairmen  and  members  of  the  tribunals  and  for  making  their 
rules  of  procedure.  Then,  as  now,  the  Chairman  of  a Tribunal  had  to  be  a barrister 
or  solicitor  of  not  less  than  seven  years*  standing.  The  other  members  were  a doctor 
and  a disabled  ex-Service  man.  As  the  Memorandum  from  the  Lord  Chancellor’s 
Office  explains,  the  composition  of  the  modem  tribunals  is  virtually  the  same,  save 
that  the  doctor  must  be  of  no-t  less  than,  seven  years’  standing  and  the  “ lay  ” member 
must  be  a person  who,  as  regards  his  or  her  war  service,  or  service  in  civil  defence, 
is  in  the  same  category  as  the  appellant.  Thus  if  the  appellant  was  an  officer  in  the 
A.T.S.  the  lay  member  of  the  tribunal  must  be  a lady  who  has  served  as  an  officer 
in  one  of  the  women’s  branches  of  H.M.’s  Forces.  The  Act  of  1919  gave,  for  the 
first  time,  a right  to  the  disabled  ex-Service  man  to  appeal  to  a tribunal  which  was 
completely  independent  of  the  Ministry  of  Pensions.  The  tribunals  were  judicial  in 
character  and  their  decisions  were  binding  upon  the  Minister.  There  was  no  appeal 
to  the  higher  courts. 

17.  The  tribunals  founded  by  the  Act  of  1919  heard  a large  number  of  appeals, 
and  althou^  there  was  some  criticism  of  their  procedure,  particularly  on  the  lack  of 
a right  of  appeal,  they  appear  to  have  given  general  satisfaction.  Their  work 
naturally  declined  as  the  years  passed,  but  they  continued  in  operation  until  1939, 
and  are  still  required  to  sit  occasionally  when  pensions  claims  of  widows  of  those 
disabled  in  the  1914-18  War  need  determination. 
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18.  By  1942,  it  had  b^ome  obvioiis  to  the  Governmenit  that  a new  system  of 
War  Pensions  Appeal  Tribunals  was  needed  to  deal  with  claims  arising  out  of  the 
Second  World  War.  It  was  decided  to  give  a right  of  appeal  not  only  to  service 
men  and  women,  but  to  those  engaged  in  various  forms  of  civil  defence,  the  members 
of  the  Mercantile  Marine,  and  to  ordinary  civilians  disabled  by  war  injuries.  The 
occasion  was  taken  to  make  a thorough  overhaul  of  the  whole  system,  and  a number 
of  irnportant  innovations  were  inade.  Among  these  was  the  shifting  of  the  onus  of 
proof  of  entitlement  to  a pension.  Before  1943  the  responsibility  lay  upon  the 
claimant  to  a pension  to  show  that  he  was  entitled  to  it.  Under  the  Royal  Warrant 
of  1943  (as  subsequently  construed  by  the  courts)  the  onus  was  placed  upon  the 
Minister  of  Pensions  to  prove  that  the  claimant  was  not  so  entitled  (e.g.  that  his 
injury  or  disease  was  not  attributable  to  war  service).  Of  equal  importance  was 
the  grant  of  an  appeal  on  law  to  the  higher  counts  wherever  the  issue  before  the 
tribunal  is  whether  the  claimant  is  entitled  to  a pension  on  the  construction  of  the 
relevant  Acts  and  pensions  instruments  as  applied  to  his  case  (but  not  where  the 
issue  is  simply  one  of  m^cal  fact  as  to  the  degree  of  his  disablement).  In  the  case 
of  the  tribunals  sitting  in  England  and  Wales,  if  the  appellant  is  aggrieved  by  a 
decision  as  being  erroneous  on  a point  of  law,  he  may  apply  for  leave  to  appeal 
to  a judge  of  the  High  Court  nominated  for  the  purpose  by  the  Lord  Chancellor. 
Application  for  leave  to  appeal  is  made  in  the  first  instance  to  the  Pensions  Appeal 
Tribunal  itself  and,  if  refused,  may  be  made  to  the  nominated  Judge,  where  the 
decision  is  final  and  conclusive.  In  Scotland,  appeal  is  not  to  the  nominated  Judge 
but  to  the  Court  of  Session,  and  in  Northern  Ireland  appeal  lies  to  a Judge  of  the 
High  Court  nominated  by  the  Lord  Chief  Justice  of  Northern  Ireland. 

19.  The  right  of  appeal  on  a point  o-f  law  has  had  the  most  significant  effect 
on  the  development  of  the  current  system  of  pensions  administration.  Its  value 
is  illustrated  by  the  difference  of  opinion  which  arose  as  to  the  construction  of  the 
Royal  Warrant  of  1943.  In  1944  and  1945  the  Tribunals  had  found  some  difficulty 
in  construing  the  terms  of  the  Warrant  as  it  affected  the  onus  of  proof,  and  it 
gradually  appeared  that  their  decisions  were  not  fully  reflecting  the  change  which 
bad  been  intended.  On  the  17th  May,  1945,  the  nominated  Judge  of  the  High  Court 
in  England  (Mr.  Justice  Tucker,  as  he  then  was),  in  the  case  of  Moxon  v.  The 
Minister  of  Pensions,  construed  the  relevant  instruments  in  the  light  of  two  previous 
decisions  of  the  Court  of  Session  in  Scotland  and  decided  that  the  onus  lies  on  the 
Minister  of  Pensions  to  show  that  the  entitlement  conditions  for  the  award  of 
pensions  are  not  fulfilled,  and  not  upon  the  claimant  to  show  that  they  are.  The 
learned  Judge  also  decided  that  the  practice  followed  at  that  time  by  the  Minister 
of  Pensions  (and  accepted  by  the  tribunals)  in  adducing  the  medical  evidence  before 
the  tribunals,  was  wrong.  He  further  decided  that  the  advice  of  the  medical  member 
of  the  tribunal  could  not  be  accepted  as  evidence  of  expert  medical  opinion.  As 
the  result  of  the  decision  in  the  Moxon  case  (and  those  of  the  Court  of  Session  in 
the  cases  referred  to)  the  Government  decided  that  as  there  might  well  have  been 
a serious  miscarriage  of  justice  in  many  of  the  cases  in  which  an  appeal  had  been 
rejected  by  a Pensions  Appeal  Tribunal  prior  to  these  decisions,  special  steps  would 
have  to  be  taken.  It  was  thereupon  arranged  that  the  Minister  of  Pensions  sho^uld 
review  all  the  cases  rejected  before  a specific  date  in  the  light  of  the  rules  laid 
down  by  Mr.  Justice  Tucker.  Where,  on  a review,  the  Minister  adhered  to  his 
previous  decision,  the  case  was  re-heard  by  a Special  Review  Tribunal  set  up  for 
the  purpose  by  the  Lord  Chancellor  and  staffed  in  the  same  way  as  the  ordinary 
tribunals,  but  by  different  and  specially  selected  personnel.  These  arrangements 
were  non-statutory  and  were  accepted  by  the  British  Legion,  which  is  the  body 
mainly  concerned  with  helping  disabled  ex-service  men  with  their  pensions  problems. 
The  first  Special  Review  Tribunal  w:as  set  up  on  the  13th  January,  1947,  under  the 
Chairmanship  of  Sir  Henry  (later  His  Honour  Judge),  Braund.  Further  tribunals 
were  added  up  to  the  number  of  five  in  November,  1948.  By  the  end  of  1953,  7,204 
cases  had  been  specially  reviewed. 

20.  To  return  to  the  ordinary  tribunals,  the  first  Pensions  Appeal  Tribunal  under 
the  Act  of  1943  sat  in  October  that  year,  and  by  the  end  of  that  year  four  tribunals 
had  been  set  up.  During  1944  the  numbers  increased  until  there  were  12  sitting  in 
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different  parts  of  England  and  Wales,  and  the  number  of  appeals  continued  to 
increase  until  by  October,  1946,  there  were  25  tribunals  sitting.  These  tribunals 
dealt  only  with  “ entitlement  ” questions,  i.e.,  whether  the  claimant  is  entitled  to  a 
pension  at  all.  The  Assessment  Tribunals  (who  heard  appeals  from  the  Minister  of 
Pensions  on  the  degree  of  disablement  of  the  claimant)  were  not  set  up  until  January 
1947.  The  composition  of  Assessment  Tribunals  differs  from  that  of  Entitlement 
Tribunals  in  that  an  Assessment  Tribunal  is  composed  of  two  doctors  and  a lay 
member,  one  of  the  doctors  acting  as  Chairman.  By  October  1948,  14  Assessment 
Tribunals  had  been  set  up. 

21.  Experience  of  the  1919  Act  Tribunals  had  shown  that  the  administration  of 
the  tribunals  presents  problems  of  some  difficulty.  The  Act  of  1943  therefore 
provided  for  the  appointment  of  a President,  the  intention  being  that  he  should 
be  a lawyer  of  standing  who  would  sit  as  chairman  of  the  Tribunal  as  often  as 
he  could,  but  would  be  administratively  responsible  to  the  Lord  Chancellor  for 
the  smooth  running  of  the  Tribunals.  The  Lord  Chancellor  is  responsible  to 
Parliament  for  the  Tribunals,  and  their  expenses  (including  the  salaries  of  members 
and  travelling  expenses)  are  borne  on  his  Vote. 

The  first  President  had  been  a legal  Chairman  of  the  1919  Act  Tribunals  and 
had  long  experience.  In  1947  he  retired,  and  the  Lord  Chancellor  was  fortunate 
enough  to  secure  the  services  of  Sir  Owen  Beasley,  who  had  been  Chief  Justice 
of  Madras  and  had  served  in  the  War  of  1914-18.  The  administrative  office  of 
the  Tribunals  is  in  London,  where  the  President  is  supported  by  a small  staff. 
I mention  die  President  particularly,  because  in  my  opinion  when  any  number  of 
administrative  tribunals  are  being  set  up  for  a particular  statutory  purpose,  it  is 
essential  not  to  neglect  the  administrative  problems  which  are  involved.  There 
are  certain  advantages  if  it  is  practicable  to  make  the  administration  of  tribunals 
self-contained : in  the  case  of  the  Pensions  Appeal  Tribunals  there  is  no  appearance 
of  relying  upon  the  Ministry  for  any  services  whatever,  e.g.,  accommodation  or 
clerks,  etc.,  and  this  enhances  their  independence.  But  I would  not  insist  on  this 
as  a matter  of  principle  for  all  tribunals : for  reasons  of  expediency,  and  particularly 
of  economy,  it  is  often  better  that  the  administration  should  be  in  the  hands  of  the 
Ministry  concerned.  In  the  case  of  the  Pensions  Appeal  Tribunals,  however,  it  is 
to  the  President  that  the  members  of  the  Tribunal  and  the  subordinate  staff  look 
for  help  over  their  personal  difficulties.  The  Tribunal  members  loyally  accept  his 
decisions  about  the  composition  of  the  courts,  the  allocation  of  duties  as  between 
London  and  the  main  provincial  centres  where  the  tribunals  sit,  etc.  Moreover, 
apart^  from  his  administrative  functions,  the  President  has  the  important  duty  of 
securing  uniformity  of  decision  between  different  tribunals.  Obviously  there  are 
limitations  on  the  extent  of  his  powers,  but  in  my  experience  a firm  tactful 
President  can  do  a great  deal  to  ensure  uniformity  in  practice  and  procedure.  This 
is  the  more  important  where  the  rules  of  procedure,  or  their  absence,  permit  of 
greater  freedom  from  technicality  than  is  employed  in  the  ordinary  courts  of  law. 

22.  The  Memorandum  from  the  Lord  Chancellor’s  Office  refers  to  the  main 
features  of  the  procedure  before  the  Pensions  Appeal  Tribunals.  As  a result  of 
the  intervention  of  the  High  Court  (of  which  the  decision  in  the  Moxon  case  is 
perhaps  the  most  important  instance)  it  is  believed  that  the  procedure  is  now 
generally  satisfactory  both  from  the  point  of  view  of  the  appellant  and  the  Minister 
of  Pensions.  For  example,  in  the  case  of  Brain  v.  The  Minister  of  Pensions  (1947) 
Mr.  Justice  (now  Lord  Justice)  Denning  decided  that  a Pensions  Appeal  Tribunal 
cannot  reject  a claim  to  pension  unless  the  members  are  unanimous.  Subse- 
quently Mr.  Justice  Ormerod  held  that  a claim  cannot  be  allowed  save  by  a 
unanimous  decision.  Wherever  there  is  a disagreement  among  the  three  members 
of  a tribunal  the  hearing  becomes  a nullity  and  the  case  has  to  be  re-heard. 

23.  I believe  that  as  compared  with  the  procedure  under  the  1919  Act  the  modern 
procedure  is  undoubtedly  an  improvement  on  the  old.  For  example,  Rule  6 (1) 
of  the  Pensions  Appeal  Tribunals  (England  and  Wales)  Rules,  1946,  enables  an 
appellant  to  require  disclosure  of  a document  or  part  of  a document,  which  he 
thinks  is  in  the  possession  of  a Government  Department,  if  the  President  of  the 
Tribunals  is  satisfied  that  the  document  is  likely  to  be  relevant.  Disclosure  does  not 
extend  to  documents  in  the  nature  of  departmental  minutes  or  reports  ; nor  are 
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n^es  required  to  be  disclosed.  Moreover,  it  will  have  been  noticed  that  the 
^ib^als  give  r^sons  for  their  decisions ; that  there  is  power  to  take  evidence  on 
Oath  (though  this  is  seldom  used) ; that  a positive  duty  is  laid  on  the  tribunal 
to  assist  any  a^ieUant  who  requires  help  in  making  the  best  of  his  case ; that  the 
appellant  may  be  represented  by  anyone  he  chooses,  and  that  while  solicitors  and 
counsel  often  appear,  the  majority  of  appellants  are  represented  by  the  British 
Legion  or  other  ex-service  associations  or  by  Trade  Unions.  The  appellant  (or  his 
representative)  can  cross-examine  witnesses  called  by  the  Minister,  but  there  is  no 
power  to  compel  witnesses  to  attend  before  a Tribunal. 


As  stated  m the  Memorandum  there  are  today  three  Entitlement  Tribunals 
and  two  Assessment  Tribunals.  Thus  there  are  at  present  full-time  in  post  three 
legal  Chairmen  (including  the  President)  and  seven  medical  members  and  five 
1^  members.  In  addition  to  the  full-time  members  of  the  tribunal  'mentioned 
above  there  is  now  a large  reserve  of  part-time  members  whose  services  can  be 
called  upon  m an  emergency.  All  the  legal  and  medical  part-time  members 
had  previously  served  full-tinie.  It  has  only  been  necessary  to  appoint  full-time 
lay  members  m those  categories  in  which  the  number  of  appeals  warranted  it. 

25.  The  Tribunals  sit  five  days  a week,  except  when  time  has  to  be  taken  in 
travelling.  Even  now  that  the  work  has  fallen  away  so  substantially  there  is 
aiways  one  tribunal  regularly  in  session  in  London,  but  the  tribunals  also  make 
periodic  visits  to  provincial  towns.  When  the  work  was  at  its  height  sessions 
were  held  at  almost  all  the  larger  provincial  towns.  Now  the  tribunals  go  only 
to  Leeds^,  Manchester,  Liverpool,  Newcastle,  Birmingham,  Nottingham,  Cardiff, 
Bristol,  Exeter  and  Plymouth.  The  hours  of  sitting  are  normally  between  10  a.m. 
and  4 p.m.,  and  it  is  usual  to  hear  some  five  entitlement  appeals  in  a day. 
Assessment  tribunals  usually  hear  six  cases  a day.  In  addition  to  their  ordinary 
sittings  the  tribunals  conduct  domiciliary  visits  to  the  homes  of  those  appellants 
who  are  unfit  to  travel.  These  are  usually  carried  out  by  the  doctor  or  lay 
member  an^  entitlement  cases,  and  in  assessment  cases  always  by  the  doctor. 
Representatives  of  the  Minister  and  of  the  British  Legion  or  other  ex-service 
organisation  are  normally  present.  The  obligation  to  make  these  domiciliary 
important  feature  of  the  work  of  the  tribunals : more  than  1 000 
visits  have  been  paid  to  appellants  in  the  last  three  years. 


Part  m 

Lord  Chancellor’s  Patronage 

^ 26.  In  Part  I of  this  Memorandum  I laid  emphasis  on  the  importance  which 
in  my  opinion  atta^ches  to  securing  the  best  possible  membership  of  administrative 
tnbunais.  I should  now  like  to  offer  a few  observations,  in  the  broadest  terms 
tb®  Cleans  which  the  Lord  Chancellor  has  at  his  disposal  for  the  purpose 
of  dischargmg  his  responsibilities  in  those  cases  where  at  present  he  appoints 
directly,  or  is  consulted  about  an  appointment  by  some  other  Minister  or 
authority. 

27.  The  generally  accepted  suitability  of  the  Lord  Chancellor  as  an  appointing 
authority  stems  largely  no  doubt  from  the  fact  that  he  is  pre-eminently  a great 
Judge,  sharing  with  his  colleagues  on  the  Bench  all  those  attributes  of  probity 
and  impartiality  which  are  an  outstanding  feature  of  the  judicial  system  in  this 
country.  The  Lord  Chancellor’s  anomalous  position  in  the  constitution  is  regarded 
as  an  asset  for  the  purposes  of  his  duties  of  patronage,  because  as  a Cabinet 
Minister  he  is  in  touch  with  the  great  problems  of  the  day  and,  as  a legislator 
with  current  legislative  and  political  trends.  But  I believe  that  the  strongest 
argument  for  entrusting  such  important  patronage  to  the  Lord  Chancellor  is  that 
it  can  be,  and  is,  exercised  by  him  personally.  I think  that  the  widespread 
confidence  in  his  appointments  is  due  in  part  to  the  knowledge  that  a judicial 
appointment  is  the  result  of  his  personal  selection.  For  the  Lord  Chancellor 
must,  alone  among  Ministers  of  the  Crown,  be  an  expert  in  his  job.  It  is  scarcely 
feasible  that  a Prime  Minister  would  now  appoint  to  the  Woolsack  anyone  who 
had  not  enjoyed  a large  practice  at  the  Bar,  or  who  did  not  command  to  the 
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full  the  respect  and  confidence  of  the  Bench  and  of  both  branches  of  the  legal 
profession.  The  Lord  Chancellor  is  therefore  a great  lawyer  who,  from  personal 
experience  at  the  Bar,  is  intimate  with  the  Judges  and  the  leading  lawyers  of  the 
day.  Moreover  as  Lord  Chancellor  he  presides  in  the  House  of  Lords  when  it 
is  sitting  for  judicial  business  and  in  the  Privy  Council,  and  he  thus  has  the 
opportunity  of  assessing  at  first-hand  the  judicial  capacities  of  the  Judges  from 
whom  appeals  are  brought,  and  the  professional  abilities  and  personal  characteristics 
of  the  Counsel  who  practice  in  the  highest  courts.  In  other  respects,  too,  the 
Lord  Chancellor  is  in  close  and  constant  touch  with  the  personalities  of  the  law, 
for  example,  in  his  capacity  as  Chairman  of  the  Supreme  Court  Rule  Committee, 
in  his  dealings  with  members  of  the  Bar  Council  and  the  Council  of  the  Law 
Society,  in  many  matters  affecting  professional  interests,  and  above  all  in  the 
exercise  of  patronage  itself.  For  it  may  be  understood  that^  the  Lord  Chancellor 
will  not  neglect  to  take  the  opinions  of  others  about  the  suitability  of  candidates 
for  judicial  appointments,  for  only  by  so  doing  can  he  seek  confirmation  or 
otherwise  of  the  opinions  which  he  has  himself  formed  from  personal  experience. 

28.  It  is  not  within  my  province  to  indicate  the  methods  employed  by  different 
Lord  Chancellors  in  choosing  suitable  candidates  for  judicial  office.  But  the 
exercise  of  patronage  must  always  be  a highly  anxious  and  delicate  business. 
It  is  indeed  fortunate  that  in  the  person  of  the  Lord  Chancellor  there  is  available 
an  instrument  for  the  exercise  of  patronage  over  a field  of  the  highest  importance 
to  the  State.  The  very  independence  of  the  judiciary  in  the  constitution  makes  the 
selection  of  new  Judges  a matter  of  great  moment.  For  this  reason,  it  seems 
to  me  important  that  nothing  should  be  done  to  weaken  the  Lord  Chancellor’s 
authority  as  an  instrument  of  patronage.  I have  tried  to  argue  that  the  Lord 
Chancellor’s  value  as  an  appointing  authority  rests  upon  his  constitutional  position 
and  his  personal  knowledge.  There  is  a tendency,  I think,  to  rely  too  much  on 
the  first  of  these  factors,  and  to  overlook  the  great  value  of  the  second.  Thus, 
I think  that  it  would  be  a mistake  to  require  the  Lord  Chancellor  to  exercise 
patronage  in  cases  where  it  is  plain  to  all  that  he  can  have  no  personal  knowledge 
of  the  candidates.  I admit  that  this  is  a counsel  of  perfection,  and  that  there  are 
notorious  instances  where  the  Lord  Chancellor’s  reliance  upon  the  judgment  of 
others  is  inevitable.  For  example,  in  the  case  of  the  appointment  of  lay  magistrates 
it  is  rare  for  a Lord  Chancellor  to  have  any  personal  knowledge  of  the  men  or 
women  he  is  appointing.  For  such  cases,  as  is  well-known,  the  task  of  selection 
is  delegated  to  Advisory  Committees  who  make  their  recommendations  to  the 
Lord  Chancellor  of  suitable  people  to  be  appointed  to  the  Commissions.  The 
process  of  consultation  with  the  Advisory  Committees  is  confidential,  as  is  the 
composition  of  the  Committees  themselves.  But  the  system  received  the  approval 
of  the  Royal  Commission  on  Justices  of  the  Peace  in  1948(i),  and  it  seems  difficult 
to  think  of  a better  one  in  the  circumstances. 

29.  The  Memorandum  from  the  Lord  Chancellor’s  Office  describes  the  methods 
employed  by  the  Lord  Chancellor  in  choosing  medical  and  lay  members  of  the 
Pensions  Appeal  Tribunals.  Here  again  he  must  rely  on  the  advice  of  others,  but 
the  selection  is  in  practice  made  on  his  behalf  either  by  a Committee  all  the 
members  of  which  are  personally  known  to  him,  or  by  a body  (e.g.  the  British 
Medical  Association)  on  whose  expert  knowledge  he  is  entitled  to  rely.  Still  a further 
instance  is  the  selection  of  members  of  the  Agricultural  Land  Tribunals.  The  Legal 
Chairman  has  always  been  appointed  by  the  Lord  Chancellor  since  the  inception 
of  the  tribunals  in  1947,  But  since  1954,  the  Lord  Chancellor  has  also  been  respon- 
sible for  the  appointment  of  panels  of  suitable  landowners  and  farmers,  from  which 
the  legal  Chairman  selects  a landowner  and  a farmer  to  constitute  a tribunal  for 
the  hearing  of  a specific  reference.  These  panels  were  made  up  by  the  Lord 
Chancellor  from  lists  of  persons  nominated  by  the  Country  Landowners’  Associa- 
tion and  the  National  Fa.rmers’  Union,  respectively.  By  no  means  all  the  persons 
so  nominated  were  considered  suitable  by  the  Lord  Chancellor,  not  because  he 
had  no  means  of  judging  their  judicial  capacity  from  personal  knowledge,  but  for 
other  reasons  such  as  age,  or  alleged  infirmity.  The  Lord  Chancellor’s  real  means 

C^)  Cmd.  7463.  Royal  Commission  on  Justices  of  the  Peace  Report.  1948. 
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of  keeping  a check  on  the  lay  members  of  these  tribunals  is  through  the  legal 
Chairmen.  He  would  expect  the  Chairman  to  inform  him  if  a member  of  his  panel 
showed  real  incapacity  for  performing  a judicial  office.  Apart  from  that,  the  Lord 
Chancellor  has  no  rneans  of  knowing  how  a particular  tribunal  is  acting,  unless 
a specific  complaint  is  made,  or  he  is  put  on  enquiry  in  some  other  way. 

30.  Other  important  instances  of  the  Lord  Chancellor’s  appointment  of  persons 
of  whose  professional  skill  he  can  have  no  means  of  judging  are  afforded  by  the 
Lands  Tribunal  and  the  Transport  Arbitration  Tribunal.  Before  appointing  valuer 
members  of  the  Lands  Tribunal,  the  Lord  Chancellor  is  required  to  consult  the 
President  of  the  Royal  Institution  of  Chartered  Surveyors.  The  choice  presents 
no  difficulty  in  practice,  for  arrangements  are  made  which  ensure  that  the  Lord 
Chancellor  personally  satisfies  himself  of  the  suitability  of  the  person  ultimately 
selected.  Appointments  do  not  fall  to  be  made  very  often,  and  their  very  infrequency 
makes  it  easier  for  the  Lord  Chancellor  to  devote  the  necessary  time  to  the  process 
of  selection.  In  the  case  of  the  Transport  Arbitration  Tribunal  the  Lord  Chancellor 
is  required  to  appoint  the  legal  Chairman  and  two  other  members,  one  experienced 
in  finance  and  the  other  in  business.  As  appears  from  the  Memorandum  con- 
tributed by  the  Lord  Chancellor’s  Office  the  Lord  Chancellor  consulted  the  Governor 
of  the  Bank  of  England  before  appointing  the  two  lay  members. 

31.  The  Memorandum  also  shows  that  in  all  the  other  cases  where  the  Lord 
Chancellor  appoints,  or  is  consulted  about  appointments  to,  the  administrative 

^ tribunals  there  mentioned,  the  appointment  is  of  a member  of  the  legal  profession. 
The  Lord  Chancellor  at  all  times  has  available  to  him  the  names  of  barristers 
and  solicitors  (and  ex-colonial  Judges  too)  who  are  desirous  of  obtaining  judicial 
appointments  of  various  kinds,  some  whole-time  and  some  part-time.  For  it  is  the 
cornmon  practice  to  apply  to  the  Lord  Chancellor  for  appointment  to  subordinate- 
judicial  posts,  e.g.  County  Court  Judges,  Metropolitan  Magistracies,  Masterships,. 
Registrarships,  and  the  like,  although  his  choice  is,  of  course,  by  no  means  limited 
to  such  persons  who  have  applied  for  appointment.  For  example,  for  appointments 
such  as  the  Transport  Tribunal  or  the  Lands  Tribunal,  the  Lord  Chancellor  needs 
a barrister  of  the  highest  standing:  a man  whom  one  would  not  normally  expect 
to  look  for  a subordinate  judicial  appointment.  On  the  other  hand  the  Lord 
Chancellor  has  sometimes  found  it  practicable  to  appoint  to  a part-time  post  a 
man  who  has  applied  to  him  for  a permanent  judicial  appointment,  and  this  may 
afford  him  an  opportunity  of  estimating  a man’s  judicial  capacity. 

32.  I should  like  to  make  special  mention  of  war  service  as  a qualification  for 
appointment.  It  has  been  the  practice  of  Lord  Chancellors  to  pay  particular 
attention  to  the  extent  and  character  of  an  applicant’s  war  service  and  to  the  lack 
of  it.  Circumstances  differ,  and  the  extent  to  which  emphasis  is  laid  on  this, 
qualification  varies  from  Lord  Chancellor  to  Lord  Chancellor.  But,  somewhat 
naturally,  where  there  is  otherwise  little  to  choose  between  two  men,  outstanding 
war  service  plays  an  important  part  in  the  final  choice.  Sometimes  it  has  been 
an  important  factor  in  helping  a man  who  has  been  a prisoner-of-war  or  badly 
wounded,  and  therefore  found  it  more  difficult  than  others  to  pick  up  his  practice 
after  the  War. 

33.  In  conclusion  I should  like  to  say  three  things.  First,  that  while  I appreciate 
the  force  of  the  argument  that  because  the  Lord  Chancellor  is  regarded  as  an 
“ independent  Minister  ” he  should  have  the  function  of  appointing  the  members 
of  independent  tribunals,  I hope  that  it  will  not  be  pushed  too  far.  I doubt,  for 
instance,  whether  the  body  of  men  chosen  to  act  as  Inspectors  at  Inquiries  into 
objections  to  compulsory  requisition  of  land  will  really  be  better  qualified,  or 
more  independent  in  the  execution  of  their  duties,  if  they  are  chosen  by  the  Lord 
Chancellor  rather  than  by  the  Minister  concerned.  The  thing  may  look  rather 
better,  I agree,  particularly  where  the  enquiry  is  being  held  into  a proposal  emanat- 
ing from  the  Minister  himself.  But  I believe  there  would  be  disadvantages. 
For  the  real  function  of  an  Inquiry  is  to  enable  the  Minister  to  inform  himself 
properly  about  the  local  circumstances  and  local  objections  before  making  up  his 
mind.  So  the  very  appearance  of  independence  in  the  Inspector  may  tend  to  mask 
the  true  nature  of  the  process  of  which  the  Inquiry  forms  a part.  For  if  the 
Inquiry  is  held  by  an  Inspector  appointed  by  the  Lord  Chancellor  the  greater  might 
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be  inference  that  he  is  intended  to  exercise  judicial  powers  and  to  pass  judgment 
on  the  issues  in  dispute  between  the  Minister  or  local  authority  on  the  one  ha^  or 

sympathy  with  those  who  complain  of  the 
fa?Ls  hv  mvolves  an  apparently  judicial  determination  of  the 

tacts  by  one  body  and  the  final  decision  on  the  case  as  a whole  by  another  and 
distant  authonty.  But  I beheve  this  situation  would  be  made  worse,  not  better  by 
emphasismg  the  independence  of  the  Inspector.  Things  would  be  made  worse  too  in 
fieW  Chancellor  were  to  choose  his  Inspectors  from  his  natural 

fcM  t ^ selection,  i.e.  lawyers.  One  of  the  reasons  why  the  present  Inspectors  are 
^d  to  acquit  themselves  satefactorily  is  that  they  have  a thordugh  understanding  of 
departmental  policies  and  of  the  administrative  processes  in  which  they  are  taking 

soHcitorfare  to  be  cS 

to  hold  these  Inquiries.  I tlunk  the  Lord  Chancellor  would  inevitably  feel  obliged 
?oino^h’^*  imtially  at  any  rate,  from  among  those  who  are  already 

acquired  the  technique  I 

*ould  add  that  the  setting  up  of  an  independent  corps  of  Inspectors  under  the  Lord 

S-Pssari?y  7?hint^h“'^  considerable  administrative  burden  upon  him  and  WOTld 
necessarily,  1 think,  be  less  economical  than  the  present  system. 

trihJi'n  ^ ^ general  rule,  where  there  is  to  be  a lawyer  on  a 

tabunal  he  ought  always  to  be  appomted  by  the  Lord  ChanceUor  (savein  those 
mstances  where  it  is  thought  proper  for  the  appointment  to  be  made  by  The  Queen! 

I have  tried  to  show  (hat  the  Lord  Chancellor  is  a really  effective  LtuS  of 
lawyers,  and  it  is  my  belief  that  he  is  far  the  most  suitable 
Furthermore  It  is  my  expenence  that  lawyers  prefer  to  be  appointed  by  the  Lord 

preliminary  consultations  are  con- 
ducted  by  or  on  behaff  of  the  Lord  ChanceUor.  I should  add  that  there  is  never 
any  difficulty  about  the  Lord  ChanceUor  exercising  this  patronage  in  resnect  of 
lawy'ers  in  any  part  of  England  or  Wales.  ouuage  m respect  of 

35.  yiird,  the  question  of  the  powers  of  dismissal  ought  not  to  be  neglected 
From  time  to  toe  members  of  administrative  tribunals  prove  themselves  unfitted 
for  ihe  admmistratiou  of  justice.  Sometimes  there  is  some  defect  of  temperament 
which  was  unnoticed  at  the  time  of  their  appointment,  more  often  it  is  t£S  the 
7 physical  infirmity  thereafter.  In  such  cases  there  shouU  be 
proper  machinery  for  rehevmg  the  individual  concerned  of  his  judicial  duties  There 
are,  of  course  numerous  mstauces  in  the  Statute  Book  where  the  Lord  ChancXr 

bSa^om'  ^ ^ appointment  for  inabmty  or  Jiv 

behawour.  It  is  rare  indeed  for  the  Lord  ChanceUor  to  have  to  draw  attentionto 
of  these  powers,  even  rarer  still  for  him  to  have  to  exercise  them 
salutary  and  I think  they  should  be 
"a""  "I.®"  “™b^rs  of  administrative  tribSs  wLther  legal 

question  arises  where  the  duration  of  appointmem  of  a 
mernber  of  a tnbunal  is  for  a short  term  of  years,  or  is  simply  at  pleasure  If  the 
h-ibimal  in  question  has  himself  made  die  appointomt 
there  is  a tendmcy  to  assume  that  failure  to  re-appoint  a man  at  the  concinsirm 
or  ta^whWi°h  office  means  that  the  Minfflter  dislikes  the  decisions  which  he  has  given 
or  to  which  he  has  been  a party.  So  far  as  my  experience  goes  I think  there ?s  no 
jiKtification  for  this  view  whatever.  Indeed  I have  known  of  lases  Uere  the  Mffiiste? 
cMcerned  was  so  anxious  not  to  lay  himself  open  to  the  cha?grS  bks  that  £ 
services  of  a tribunal  member  who  had  given  ample  proof  of 
his  judicial  incapacity.  Although  I do  not  think  that  it  woSd  be  in  Ihf 
interest  for  the  Lord  ChanceUor  to  assume  responsibility  for  appointing  lav 
members  of  aU  admmistrative  tribunals.  I incline  to  think  that  he  ought  to  be  riven 
the  task  of  deciding  whether  a member  of  any  tribunal  ougL  to  bfdi  misLf 

S^^TprSTfand^ruTd 
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Examinatioii  of  Witness 

Sir'George  Coldstream,  K.C.B.,  Permanent  Secretary 
on  behalf  of  the  Lord  Chancellor’s  Department. 

Called  and  Examined 

{Note : The  Memorandum  submitted  by  the  Lord  Chancellor’s  Department  in 
reply  to  a Questionnaire  from  the  Committee  appears  in  Volume  V,  Memoranda 
Submitted  to  the  Committee  on  Administrative  Tribunals  and  Enquiries  by 
Government  Departments.) 


1624.  Chairman:  Sir  George,  there 

are  two  memoranda  before  us:  your 
departmental  Memorandum,  which  deals 
in  detail  with  the  various  tribunals  or 
enquiries  for  which  the  Lord  Chancel- 
lor’s Department  is  responsible,  and 
your  own  personal  Memorandum, 
dealing  in  the  main  with  the  more 
general  aspects  of  the  topic  into  which 
we  are  enquiring.  The  Committee  feel 
that  they  would  rather  spend  most  of 
the  time  on  your  own  Memorandum,  not 
because  they  underestimate  the  im- 
portance of  the  particular  bodies  for 
which  the  Lord  Chancellor’s  Department 
is  responsible,  but  because  the  questions 
which  the  functioning  of  them  can  raise 
are  really  very  similar  to  questions 
already  raised  by  other  tribunals,  which 
we  have  discussed  with  other  Govern- 
ment Departments. 

You  begin  paragraph  6 by  saying: 
“ Valuable  though  these  qualities  of 
cheapness,  expedition,  simplicity  and 
accessibility  are,  they  are  by  no  means 
invariably  lacking  in  the  ordinary  courts 
of  law  ”.  You  have  been  saying  that 
these  four  qualities  do,  an  the  main, 
characterise  and  should  characterise 
tribunals,  except  where  the  tribunals,  by 
the  very  complexity  of  their  work  and 
expertness  of  their  membership,  are 
really  like  the  higher  courts  of  law,  and 
tend,  therefore,  themselves,  to  be  fairly 
expensive  for  the  people  who  go  to  them. 
Expedition  and  simplicity  are,  I think, 
clear  notions,  though  what  you  say  later 
about  formality  of  procedure  not  being 
incompatible  with  informality  of  atmo- 
sphere has  a bearing  on  simplicity. 
Accessibility  simply  means  being  nearby 

geographically,  does  it  not? Yes,  in 

contrast  to  the  High  Court. 

1625.  On  cheapness,  one  of  the  things 
that  has  been  said  to  us,  and  I have  no 
doubt  will  be  said  again,  is  that  tribunals 
are  much  cheaper  for  litigants  than 
courts  of  law.  This  point  is  also  made 


in  a number  of  books  about  administra- 
tive law  and  tribunals.  How  far  and 
how  definitely  do  you  make  the  point? 

1 think  it  is  possible  to  proceed  very 

cheaply  in  the  County  Court.  I mention 
that  first  as  contrasting  with  the  kind  of 
tribunals  which  I think  you  have  in 
mind.  You  have  to  pay  a small  fee, 
graded,  in  the  case  of  actions  for  th^ 
recovery  of  goods  or  services,  according 
to  the  amount  with  which  one  is  con- 
cerned. The  High  Court,  of  course,  is 
expensive.  It  is  not  expensive  because 
of  the  court  fees  which  have  to  be  paid, 
but  the  procedure  is  expensive.  There 
is  the  exclusive  audience  of  counsel  and 
you  have  to  pay  for  very  highly  qualified 
professional  services.  Legal  aid  has,  of 
course,  opened  the  gate  a great  deal 
wider  for  the  people  for  whom  one 
would  be  most  closely  concerned  on  the 
score  of  cheapness.  It  has  made  a very 
great  difference. 

As  I said,  the  County  Court  can  be 
a very  cheap  tribunal,  especially  df  the 
parties  appear,  as  they  sometimes  do,  in 
person,  or  even  if  they  appear  by  a 
solicitor  and  the  amount  in  dispute  is 
very  small.  However,  at  the  other  end 
of  the  scale,  there  may  not  be  a very 
large  difference,  especially  now  that  the 
County  Court  jurisdiction  has  been 
increased,  between  costs  in  the  County 
Court  and  costs  in  the  High  Court. 
There  is  this  point,  that  it  is  compara- 
tively rare,  I understand,  to  find  a 
Queen’s  Counsel  appearing  in  the  County 
Court,  whereas  in  the  High  Court,  even 
where  the  claim  is  comparatively  small, 
the  nature  of  the  case  may  be  such  that 
the  services  of  a leader  are  justified. 

1626.  If  one  leaves  out  of  account  for 
the  moment  the  tribunals  which  I think 
are  naturally  and  properly  simple,  cheap 
and  accessible,  for  example  the  tribunals 
under  the  National  Insurance  Acts,  and 
considers  Rent  Tribunals,  where  these 
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qualities  are  still  very  important  con- 
siderations, do  you  feel  that  there  is  any 
large  balance  of  argument  as  between 

Rent  Tribunals  and  County  Courts? 

On  the  score  of  cheapness? 

1627.  Primarily. ^1  think  there  are 

certainly  advantages  in  the  Rent 
Tribunals  on  the  score  of  cheapness, 
because  the  fact  that  you  were  going  to 
the  County  Court,  would  mean  that  in 
most  cases  you  would  have  legal  repre- 
sentation. I am  not  saying  that  that  is 
a good  thing,  or  a bad  thing.  I am 
simply  expressing  a view  on  the  question 
of  expense. 

1628.  Is  that  margin  large  or  small  in 

your  view? For  the  poorer  person, 

it  would  be  a significant  margin. 

1629.  Mr.  Russell:  Sir  George,  you 
were  saying  that  Rent  Tribunals  were 
cheaper  than  County  Courts.  I suppose 
you  mean  the  trial  of  the  special 
matters  which  the  Rent  Tribunals  try, 
costs  less  than  if  the  County  Court  did 

them? 1 was  not  thinking  so  much 

of  the  special  matter  as  of  the  actual 
procedure.  The  fact  that  there  are  no 
fees  payable  before  Rent  Tribunals  and 
the  nature  of  the  procedure  being  such 
that  legal  representation  is  less  likely 
means,  I think,  that  costs  are  much  less 
before  a Rent  Tribunal  than  they  would 
be  before  a County  Court. 

1630.  I was  wondering  exactly  where 
the  relative  cheapness  came  in.  There 
would  be  some  kind  of  setting  down  fee, 
or  entry  fee,  if  you  brought  a Rent  Tri- 
bunal case  before  the  County  Court.  Is 
there  no  such  fee  in  bringing  a case 

before  a Rent  Tribunal? 1 am  in- 

(formed  that  there  is  not.  May  I qualify 
what  I said  by  saying  that  I am  not 
speaking  for  Rent  Tribunals,  because 
they  do  not  come  within  the  Lord  Chan- 
cellor’s purview? 

163 1 . Chairman  : We  understand  that. 
Quite  a lot  of  our  questions  will  go 
outside  the  responsibilities  of  the  Lord 
Chancellor’s  Department,  because  from 
one  or  two  perspectives  you,  necessarily, 
cover  the  whole  subject  matter  of  tri- 
bunals and  enquiri^.  We  must  leave  it 
to  you  to  decide  how  much  you  can 
say  to  us  and  when  you  wish  to  leave 

the  answer  to  other  Departments. •! 

am  much  obliged.  I know  something 
about  some  tribunals,  and  a good  deal 
more  about  the  courts. 


1632.  Mr.  Russell:  Supposing  that  it 
were  possible  for  the  County  Court  to 
hear  the  case  which  now  goes  to  a Rent 
Tribunal.  If  a tenant  thought  that  he 
was  being  charged  too  much  rent  for 
his  furnished  flat,  what  sort  of  sum,  if 
he  conducted  the  case  himself,  would 
he  have  to  pay  to  do  it  in  the  County 

Court? :May  I make  a guess ; it 

would  be  no  more  than  that.  It  would, 
of  course,  depend  on  whether  he  won 
or  lost,  as  you  will  appreciate,  but  if  we 
suppose  that  he  won,  my  guess  would  be 
that  it  would  not  cost  him  more  than  £2, 
if  he  conducted  the  case  himself. 

1633.  What  would  that  be — a court 

fee  for  setting  it  down? ^Yes. 

1634.  And  that  is  greater  than  what- 
ever the  corresponding  fees  are  in  a Rent 

Tribunal? ^So  I am  informed.  It  is 

greater  than  what  the  corresponding  cost 
would  be  to  go  to  the  Rent  Tribunals. 

1635.  It  is,  of  course,  only  a question 

of  the  State  not  charging  so  much? 

Certainly. 

1636.  If  he  was  legally  represented, 
have  you  any  reason  to  suppose  that 
the  fees  charged  by  his  solicitor  or  his 
barrister  would  be  more  in  the 
County  Court  than  before  a Rent 

Tribunal? 1 find  that  rather  a hard 

question  to  answer  because,  as  you  know, 
there  are  scale  fees  for  legal  appearances 
in  the  County  Court  and  there  are  not, 
so  far  as  I am  aware,  in  the  Rent 
Tribunals. 

1637.  I was  only  trying  to  test  what 

exactly  was  involved  in  your  suggestion 
that  the  Rent  Tribunals  were  cheaper  for 
the  litigant  than  the  County  Court.  ' It 
may  be  that  it  only  boils  down  to  this, 
that  the  State  charges  fees  in  the  County 
Court  and  does  not  in  the  Rent  Tri- 
bunals?  think  it  might  be  a little 

more  than  that,  Sir.  I think  what  I had 
in  mind  as  well  was  that  the  very  fact 
that  you  were  appearing  before  a court 
would  make  it  more  likely  that  you 
would  get  legal  representation  and  that, 
in  the  nature  of  things,  costs  money. 

1638.  You  would  be  more  likely  to  be 
stampeded  into  the  clutches  of  the  legal 

profession  by  the  word  “court”? 

That  is  right. 

1639.  Suppose  the  tenant  applies  in  the 
Rent  Tribunal  and  loses.  What  happens 

about  expenses  and  costs? am 

afraid  I do  not  know. 
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1640.  What  would  happen  in  the 

County  Court? The  costs,  as  you 

know,  are  at  the  discretion  of  the  judge, 
and  it  would  depend  upon  which  scale 
he  allowed.  In  hardship  cases  under  the 
Rent  Acts,  judges  in  County  Courts 
differ.  They  are  inclined  to  keep  the 
costs  low,  very  often,  because  there  is  an 
element  of  hardship  in  the  case.  There 
is  great  difficulty  in  deciding  where  the 
merits  lie. 

1641.  I suppose  that  a tenant  might  be 

discouraged  from  trying  to  take  advan- 
tage of  whatever  the  Act  is,  if  he  knew 
that,  if  he  did  not  succeed,  he  was  going 
to  have  a fairly  substantial  sum  of  costs 
awarded  against  him? ^Inevitably. 

1642.  But  you  cannot  compare  that 

with  what  happens  now? No,  you 

cannot  compare  it  at  the  moment.  It 
would  be  possible,  of  course,  as  a matter 
of  policy,  so  to  arrange  matters  that,  as 
regards  expenses,  there  would  be  nothing 
in  it  as  between  the  Rent  Tribunals  and 
the  County  Court,  subject  to  the  one 
point  I made  about  legal  representation. 

1643.  Mr.  Bowen:  At  present,  of 

course,  Sir  George,  as  far  as  the  County 
Court  is  concerned,  it  can  come  under 

the  Legal  Aid  Scheme? Under  the 

new  dispensation,  it  does — since  January. 

1644.  And  as  far  as  the  Rent  Tri- 
bunal is  concerned,  that  does  not  apply? 
No,  Sir.  May  I make  an  observa- 
tion there?  One  must  bear  in  mind  the 
amount  of  the  contribution  which  may 
well  be  more  than  the  cost  of  going  to 
the  Rent  Tribunal. 

1645.  Yes,  but  at  least  in  theory  great 
hardship  should  be  avoided,  so  far  as 

the  County  Court  is  concerned? 

Certainly. 

1646.  Has  there  ever  been  any  sugges- 

tion that  legal  aid  should  apply  to  tri- 
bunals, such  as  Rent  Tribunals? 1 do 

not  think  so. 

1647.  Is  it  not  right.  Sir  George,  that 

apart  from  the  question  of  legal  repre- 
sentation which,  after  all,  is  a matter 
for  the  litigant  himself  to  determine,  the 
only  difference  in  costs  is  the  contribu- 
tion which  the  litigant  makes  towards 
the  costs  of  the  State? ^Yes,  that  is  so. 

1648.  Mr.  Burman:  In  paragraph  7 
of  your  own  Memorandum,  Sir  George, 
you  say  that  the  Petty  Sessional  Courts 
are  cheap,  expeditious,  and  even  more 
accessible  than  the  County  Court.  What 


are  your  views  on  the  Magistrates’ 
Courts  taking  the  place  of  the  Rent 

Tribunals? 1 would  say  that  one 

would  want  to  be  very  cautious  in  giving 
the  Magistrates’  Courts  much  additional 
work.  Steps  are  being  taken  to  improve 
the  standard  of  justice  in  the  Magis- 
trates’ Courts  all  the  time  and  it  is  very 
high  now.  The  care  with  which  they  are 
doing  their  domestic  work  is,  at  the 
moment,  very  significant  indeed.  I think 
it  would  be  a mistake  to  give  them  this 
particular  work  which  takes  a good  deal 
of  time  and  which,  I do  not  think,  could 
be  very  easily  dovetailed  into  their  exist- 
ing jurisdiction. 

1649.  Mr.  Pritchard:  If  I remember 
aright  from  the  evidence  which  we  have 
heard  so  far,  the  tribunals  in  many  cases 
have  power  to  award  costs,  but  in  fact 
practically  never  do  so.  There  is,  there- 
fore, this  distinction  between  a tribunal 
and  a court — a court  usually  awards 
costs,  but  a tribunal  practically  never 
does.  Could  you  make  any  comment 
about  that?  Do  you  think  it  is  right  or 
wrong,  or  is  there  any  reason  why  that 

should  be  so? In  the  cases  I am 

thinking  of  where  the  tribunals  have 
power  to  award  costs,  they  often  do  so 
only  for  what  might  be  described  as 
penal  reasons  where  they  think  a case 
has  been  unreasonably  brought,  or  the 
appellant  or  respondent  has  been 
thoroughly  unhelpful  and  unreasonable. 
I think  the  distinction,  really,  is  between 
a court,  which  is  there  primarily  to  hold 
the  scales  of  justice  between  individuals, 
and  a tribunal,  whose  function  is  to 
decide  an  issue  between  the  State  and 
the  individual,  where  prima  facie  the  in- 
dividual should  be  damaged  as  little  as 
possible  in  securing  a decision  on  that 
issue. 

1650.  That  would  not  apply  to  a Rent 

Tribunal,  would  it? No,  not  to  the 

same  extent.  It  is  difficult  to  deal  on  a 
logical  basis  with  the  distinction  in  that 
case. 

1651.  Sir  Geoffrey  King:  You  say  very 
rightly,  if  I may  say  so,  that  there  should 
be  a certain  minimal  procedure  for  tri- 
bunals. May  I put  what  is  a leading 
question,  whether  attempts  have  been 
made  to  work  out  a common  procedure 

for  these  tribunals? 1 believe  there 

have,  but  it  is  not  within  my  own 
personal  knowledge. 

1652.  Then  I will  not  pursue  that. 
There  is  just  one  other  question  I wanted 
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to  ask  you.  You  talk  about  the  neces- 
sity for  supervision  by  the  courts. 
Suppose  the  Committee  were  inclined  to 
recommend  an  extension  of  supervision 
by  the  courts,  would  you  have  any  views 
about  how  far  it  would  be  desirable  to 

use  the  nominated  judge  system? 

The  nominated  judge  procedure  has 
certain  obvious  advantages  and  it  has, 
administratively,  certain  disadvantages. 
May  I first  deal  with  the  advantages. 
Where  you  get  an  appeal  to  a nominated 
judge  of  the  High  Court,  you  get  the 
advantage  of  expertise  in  the  particular 
field.  The  nominated  judge  becomes 
used  to  dealing  with  a special  class  of 
case,  for  example,  in  appeals  from  the 
Pensions  Appeal  Tribunals,  and  he  deals 
with  them  expeditiously  and  uniformly. 
A second  advantage  is  that  because  one 
judge  is  dealing  with  the  same  class  of 
case  continually  he  is  able  to  give  a 
positive  lead  to  the  tribunals  from  which 
the  appeals  come.  I have  tried  to  indi- 
cate in  Part  II  of  my  Memorandum  that 
the  functions  of  the  nominated  judge  in 
connection  with  the  early  days  of  the 
Pensions  Appeal  Tribunals  were  exceed- 
ingly important.  Mr.  Justice  Tucker,  as 
he  then  was,  showed  that  the  Tribunals 
were  misconstruing  the  Royal  Warrant 
and  the  Government  had  to  set  up  a 
Special  Review  Tribunal  to  re-hear  a 
I^ge  number  of  cases  which  might  have 
been  wrongly  determined. 

So  much  for  the  advantages.  The  dis- 
advantages are  that  it  is  inconvenient  to 
have  all  the  expert  knowledge  on  a par- 
ticular subject  in  one  judge,  first  because 
he  may  suddenly  disappear  and  leave  no 
part  of  the  subject  knowledge  behind  him 
for  his  brethren  and,  secondly,  because 
he  IS  more  or  less  precluded  from  going 
out  O'n  circuit,  which  is  a very  important 
ninction  of  the  judges  of  the  Queen’s 
Bench  and  the  Divorce  Divisions.  The 
second  disadvantage  does  not,  of  course 
apply  in  the  case  of  the  Chancery 
Division. 

1653.  I take  it,  merely  to  get  it  clear 

on  the  record,  that  under  the  nominated 
judge  procedure  there  is  no  appeal 
beyond  him? No. 

1654.  Chairman:  With  case  stated, 

how  high  could  it  go? To  the  Court 

of  Appeal  and,  with  leave,  to  the  House 
of  Lords.  May  I add  one  very  brief 
rider  to  my  reply  to  Sir  Geoffrey  King? 
A convenient  way  of  dealing  with  what 
I might  describe  as  the  expertise  judicial 


point  is  to  give  the  jurisdiction  to  two 
or  three  judges,  so  that  the  Lord  Chief 
Justice  can  arrange  for  one  of  them 
always  to  be  in  London  to  deal  with  this 
class  of  work.  That  device  has  been 
resorted  to  in  other  fields  and  I under- 
stand ^at  it  has  been  successful. 

1655.  Lord  Justice  Parker:  Would  it' 

be  your  view  that,  if  one  is  going  to  have 
appeals  from  tribunals  to  the  courts  on 
points  of  law,  not  of  fact,  the  best 
method  is  by  way  of  case  stated? 

I had  to  put  it  as  a general  proposition, 
I should  say  yes. 

1656.  What  qualification  had  you  in 

mind? 1 am  not  at  all  sure  that  it  is 

really  appropriate  for  every  conceivable 
class  of  case.  There  may  be  some  cases 
where  certiorari  will  be  the  right  course. 

1657.  I was  going  to  say  that  one 
might  have  to  proceed  by  certiorari,  in 
order  to  deal  with  the  cases  where  there 

was  no  jurisdiction? ^That  is  what  I 

had  in  mind. 


1658.  If  you  did  have  an  appeal  by 
way  of  case  stated,  you  could  bring  thC' 
evidence  before  the  court,  as  is  done,  I 
think,  in  case  stated  from  magistrates^ 
so  that  the  court  would  be  in  a position' 
to  say  Aat,  as  a matter  of  law,  no  reason- 
able  tribunal  could  have  come  to  that 
decision.  In  other  words  that  it  was  a 
perverse  verdict? ^Yes. 


1659-  And  that  would  be  open  on  a 
case  stated  in  the  same  way  as  it  is  on 

appeals  from  magistrates? My  general 

attitude  is  to  ensure  that  the  matter  can 
get  to  the  court  in  the  best  possible  wav 
for  the  court  to  deal  with  it. 


1660.  I understand  what  you  say 

about  a nominated  judge,  that  you  might 
have  two  or  three,  like  the  judges  in  the 
Commercial  Court? ^Precisely. 

1661.  And  they  take  turns.  You  pre- 

serve their  knowledge  and  they  can  go 
out  on  circuit? Yes. 


1662.  If  there  are  to  be  appeals  to 
the  court,  have  you  any  views  on 
whether  the  appeal  should  end  with  the 
nominated  judge,  as  it  does  with  pen- 
sion apeals,  or  whether  it  should  go  on 
to  the  Court  of  Appeal  and,  with  leave,. 

to  the  Lords? think  on  balance  that 

if  it  is  a question  of  law  there  ought 
to  be  no  stop. 

1663.  You  express  a view  quite 
strongly  against  appeals  on  fact,  but  in 
favour,  in  almost  all  cases,  of  super- 
visory jurisdiction  in  the  courts  on 
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law? ^Yes.  I think  that  on  the  whole, 

granted  a good  enough  court  in  the  first 
instance,  an  appeal  on  fact  tends  to  draw 
matters  out,  make  things  expensive  and 
keep  the  parties  in  doubt  as  to  the  ulti- 
mate issue  to  an  unreasonable  extent. 

1664.  And  you  mention,  among  other 
things — to  use  colloquial  language — ^that 
any  tribunal,  judge  or  court  of  appeal 
is  kept  on  its  toes,  if  there  is  somebody 

above  them? think  it  is  a good 

thing. 

1665.  I would  say  subject  to  certain 
qualifications.  One  I had  in  mind  was 

the  Insurance  Commissioner. have 

excepted  that,  too. 

1666.  Of  course,  if  there  is  provision 

for  appeal  by  way  of  case  stated,  that 
dioes  not  necessarily  mean  there  will  be 
any  appeals? ^True. 

1667.  So  that,  in  one  sense,  there  is  no 

need  to  have  a particular  exception? 

True,  but  of  course  you  cannot  tell  how 
the  courts  may  deal  with  the  question. 
It  depends  how  matters  develop  down 
the  years.  Over  the  course  of  years, 
the  courts  have  been  sometimes  more, 
sometimes  less,  inclined  to  intervene. 

1668.  You  are  against  appeal  by  case 
stated  from  the  Insurance  Commissioner 
so  that,  since  there  is  such  an  appeal 
from  other  tribunals,  for  instance  the 
Lands  Tribunal  and  the  Transport  Tri- 
bunal, the  Commisioner  would  be  the 
sole  exception? — —Certainly.  There 
you  have  got  a three-tier  system  already, 
with  your  Insurance  Commissioner  at 
the  top,  and  I understand  that  the  Com- 
missioner can  sit  with  Deputy  Commis- 
sioners as  a board  of  three,  if  he  so 
wishes. 

1669.  Mr.  Russell:  Could  I get  away 
from  what  might  seem  to  some  to  be  a 
piece  of  lawyers’  jargon,  the  appeal  “ by 
way  of  case  stated”?  Why  could  there 
not  just  be  an  appeal,  like  the  appeal 
from  the  County  Court,  on  everything 
except  matters  of  pure  fact?  Why  all 

this  talk  about  case  stated? 1 do  not 

think  it  matters  very  much,  so  long  as 
you  can  get  there  on  a question  of  law. 
Under  the  new  dispensation  there  is  now 
an  appeal  on  fact,  above  a certain  limit. 

1670.  Lord  Justice  Parker:  Might  I 
just  intervene  there?  I think  it  is  true 
in  case  stated  that  the  evidence,  in 
general,  is  not  set  out,  but  merely  the 
finding.  If  it  comes  to  a question  of 
just  a straight  appeal,  as  from  the 


County  Courts,  you  have  got  to  have  a 
shorthand  note,  a judge’s  note,  or  some- 
thing for  the  Court  of  Appeal  to  work 
on? ^Yes. 

Chairman:  I think  that  it  would  be 
helpful  if  Lord  Justice  Parker  and  Mr. 
Russell  in  questioning  the  witness,  could 
bring  out  for  the  lay  members  of  the 
Committee  what  the  distinction  just 
made  comes  to  in  relation  to  tribunals. 
It  seems  to  me  that  if  an  appeal  of  the 
kind  usual  in  County  Courts  requires 
an  elaborate  record  in  the  form  of  a 
shorthand  writer’s  record,  or  a judge’s 
record,  or  whatever  it  may  be,  that  _ is 
perhaps  something  not  quite  so  easily 
applicable  to  some  of  the  more  simple 
tribunals. 

1671.  Lord  Justice  Parker:  I do  not 
know  whether  you  would  agree  with  this. 
Sir  George,  but  there  are  advantages  and 
disadvantages  in  both  appeal  procedures. 
The  disadvantage  of  case  stated  is  that 
somebody  has  got  to  draft  it,  which 
immediately  raises  difficulties  unless  you 

have  a legally  qualified  chairman? 1 

had  that  in  mind. 

1672.  An  advantage  is  that  only  the 

findings  and  not  all  the  evidence  are  set 
out? ^Yes. 

1673.  The  other  procedure  is  straight 
appeal.  It  has  the  advantage  that  no- 
body has  to  draft  anything,  except  per- 
haps the  grounds  of  appeal.  The 
disadvantage  is  that  you  have  to  have 
rather  an  elaborate  note  to  work 

on. ^There  is  no  shorthand  note  in 

the  County  Court  at  present.  You  rely 
on  the  judge’s  notes. 

1674.  Sir  Geoffrey  King:  Do  you  find 
that,  with  this  new  appeal  on  fact  and 
the  need  for  a longhand  note  by  the 
judge,  the  work  of  the  County  Courts  is 

being  slowed  up? am  afraid  it  is 

too  early  to  say.  The  new  appeal  pro- 
vision has  only  just  come  into  operation. 

1675.  Lord  Balfour  of  Burleigh:  May 
we  know  a little  more  about  the  appeal 

on  fact  from  the  County  Court? 

Hitherto,  there  has  not  been  an  appeal 
from  the  County  Court  at  all.  That  was 
a matter  which  was  canvassed  at  very 
great  length  in  the  Evershed  Committee, 
presided  over  by  Sir  Raymond  Evershed, 
Master  of  the  Rolls0,  and  it  was  recom- 
mended that  there  should  be  an  appeal 

O Cmd.  7764  and  Cmd.  8878.  First  interim 
and  Final  Reports  of  the  Committee  on 
Supreme  Court  Practice  and  Procedure. 
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on  fact  in  cases  where  there  was  an 
overlap  in  jurisdiction  between  the  High 
Court  and  the  County  Court.  There  is 
now  an  appeal  on  fact  from  the  County 
Court  in  cases  over  £200,  but  not  in 
Rent  Act  cases  ; that  is  to  say,  there  is 
appeal  on  fact  from  the  County  Court 
to  the  Court  of  Appeal  in  the  more 
expensive  class  of  case.  Of  course,  in 
the  High  Court— I emphasise  “ of 
course  ” — there  is  an  appeal  on  fact  in 
most  cases. 

1676.  In  the  ordinary  run  of  County 
Court  cases,  would  you  say  that,  as  a 

rule,  the  factual  findings  are  right? 

My  own  belief  is  that  they  are, 

1677.  .And  that  is  the  reason,  really, 
why  there  has  never  been  a need  for  an 

appeal  on  fact? ^That  is  so.  but  on 

the  other  hand  you  have  only  got  to 
get  two  or  three  bad  cases,  and  it 
inakes  it  very  difficult  to  defend  the 
distinction  between  the  High  Court  and 
the  County  Court,  particularly  where 
their  jurisdictions  overlap.  Until  quite 
recently.  County  Courts  could  only  deal 
with  cases  in  which  up  to  £200  was 
involved.  But  in  a case  in  which  a 
plaintiff  was  suing  for  a sum  over  £100, 
the  defendant  had  the  right  to  ask  for 
fte  case  to  be  transferred  to  the  High 
Court.  Above  £100  there  was,  therefore, 
a complete  overlap  in  jurisdiction.  The 
plaintiff  had  no  choice  as  to  which  court 
he  would  proceed  in  and  it  seemed 
anomalous  that  there  could  be  an  appeal 
on  fact  from  the  Queen’s  Bench  Divi- 
sion to  the  Court  of  Appeal  but  only 
an  appeal  on  matters  of  law  from  the 
County  Court. 

1678.  Is  there  a view  that  there  should 
be  an  appeal  on  fact  in  every  case  from 

the  County  Court? ^I  think  that  is  a 

view  held  by  many  people.  I am 
expressing  my  own  personal  view,  which 
I have  held  for  a long  time,  that  it  is 
a mistake  to  have  too  many  appeals  on 

^ think  it  is  in  the  interests 

of  litigation,  generally. 

1679.  Would  you  mind  saying  why? 

^Because  I think  that  when  you  get 

a dispute  as  to  what  happened  the  main 
requirement  is  to  test  the  evidence  on 
both  sides.  I believe  that,  on  balance,  the 
best  thing  to  do  is  to  go  before  a com- 
petent tribunal,  have  your  say,  and  have 
it  decided  like  that.  I know  I am  speak- 
ing now  against  the  views  of  many 
people  who  hold  that  it  is  entirely  wrong. 


that  no  individual  is  infallible  and  that 
you  ought  to  be  able  to  go  and  ask 
somebody  else  what  they  thought  about 
the  case.  That  is  not,  however,  my  view. 

1680.  The  question  is  by  what  system 
will  justice  be  done,  and  your  view  is 
that  it  is  by  taking  it  and  settling  it,  and 
not  having  an  indefinite  string  of 

appeals? That  exactly  expresses  my 

view. 

1681.  Because  it  would  be  so  cum- 
brous?  ^Exactly. 

1682.  Mr.  Bowen:  Is  not  the  basic 
difficulty  about  an  appeal  on  fact  that 
it  must  either  be  by  way  of  re-hearing, 
or  there  must  be  a complete  record  of 
the  evidence  which  was  before  the  initial 

court? would  not  agree  that  that  is 

the  whole  picture.  I do  agree  that  that 
IS  one  of  the  arguments. 

1683.  Would  you  not  agree  that  an 

appeal  on  fact  tends  to  be  unsatisfactory 
when  the  superior  tribunal  has  not  got 
the  whole  of  the  evidence  relating  to 
the  facts? Yes. 

1684.  And  if  you  are  going  to  have 
a really  satisfactory  appeal  on  fact,  it 
involves  a complete  transcript  of  the 
original  hearing  and,  of  necessity,  you 

have  a protracted  appeal  hearing? 

I suppose  a really  perfect  appeal  hearing, 
would  have  the  televised  proceedings  in. 
the  court  below  played  back  so  that  you 
■could  see  exactly  what  was  said  by- 
counsel  and  everybody. 

1685.  Assuming  you  have  a function 
to  perform  and  matters  to  be  decided 
which  are  similar  to  matters  which  have 
to  be  decided  every  day  by  the  ordinary 
courts,  would  you  say,  if  you  had  to 
make  up  your  mind  how  those  matters- 
ought  to  be  decided,  that  you  should 
start  off  with  a preference  for  courts,  as. 

against  tribunals? would  always. 

start  with  a preference  for  courts,, 
because  that  is  the  stuff  of  all  my  own 
experience.  I have  a natural  preference- 
for  courts,  if  that  is  the  question. 

1686.  That  is  to  say,  if  you  have  got. 
matters  to  be  decided,  which  would  nor- 
mally be  decided  by  the  courts,  unless, 
there  was  some  very  good  reason  you 
would  prefer  that  they  should  go  to  the- 
existing  ordinary' courts  rather  than  go 

to  a tribunal? Other  things  being' 

equal,  yes. 

1687.  Chairman:  In  paragraph  12  of 
your  personal  Memorandum  you  say 
that  there  is  an  informality  which  may’ 


Printed  image  digitised  by  the  University  of  Southampton  Library  Digitisation  Unit 


EVIDENCE  OF  THE  LORD  CHANCELLOR’S  DEPARTMENT 


207 


be  destructive  to  justice,  as  there  may 
be  an  informality  which,  in  certain  cases, 
actually  promotes  it. Yes,  Sir. 

1688.  Broadly,  informality  which  is 
destructive  is  an  absence  of  procedure : 
the  informality  which  may  promote  jus- 
tice is  matter  of  atmosphere,  where 
things  are  done  under  a given  procedure? 
Yes,  that  is  what  I feel. 

1689.  That  seems  to  me,  if  I may  say 
so,  very  sensible.  While  we  have  been 
talking  to  the  different  Government 
Departments — I am  raising  this  question 
without  specific  reference  to  any  particu- 
lar Department,  and  I am  assuming  that 
any  reply  you  give  would,  again,  be 
without  any  specific  reference — we  have 
discovered  a very  considerable  variation 
in  willingness  to  prescribe  a procedure 
for  the  tribunals  for  which,  in  a sense, 
they  are  responsible.  Some  Depart- 
ments do  prescribe  procedure,  but  others 
content  themselves  with  almost  nothing, 
or  such  broad  regulations  that  it  amounts 
to  prescribing  no  procedure  at  all.  The 
Departments  which  do  lay  down  a pro- 
cedure— and  it  may  be  quite  simple,  or 
it  may  be  rather  elaborate,  but  it  is 
definite,  that  is  the  point — seem  quite 
clear  that  their  so  doing  in  no  way 
infringes  the  independence  of  the 
tribunals.  They  are  as  anxious  as  any- 
one else  to  preserve  the  complete  inde- 
pendence of  the  tribunals  and  they  think, 
that  it  is  preserved  and  justice  promoted 
i^y  seeing  that  all  the  tribunals  of  a 
given  class  do  have  a common  proce- 
dure, and  that  that  procedure  is 
followed  in  each  tribunal.  Others  feel 
that  they  cannot  do  that,  because  they 
would  be  infringing  on  the  independence 
of  the  tribunals.  Would  you  think  it  so 
necessary  to  have  a formal  procedure, 
whether  simple  or  complicated  that  you 
would  think  it,  in  general  expedient  for 
a Government  Department  with  a num- 
ber of  tribunals  of  the  same  kind,  to 

have  a procedure  laid  down? 1 think 

I should,  Sir,  because  I think  the  dangers 
of  not  having  at  any  rate  the  bare  bones 
of  a procedure  are  really  very  great 
indeed.  The  business  of  maintaining  the 
dignity  of  the  tribunal,  and  avoiding  the 
impression  that  the  proceedings  are  so 
informal  that  it  is  virtually  a family 
party  of  some  kind,  is  most  important. 
I would  far  sooner  have  the  bare 
bones  of  a specified  procedure,  than 
simply  say  to  the  members  of  the 
tribunal:  “There  is  your  problem.  Just 


get  on  with  it  as  well  as  you  can.”  You 
do  very  often  get  the  bare  bones  of  the 
procedure  laid  down.  You  also  find  the 
broad  rules  laid  down  even  when  the 
tribunal  settles  its  own  procedure.  But, 
save  in  the  last  resort,  1 do  not  think 
it  should  be  left  to  the  tribunal  unless 
there  is  a fairly  clear  indication  of  how 
they  are  to  go  about  it. 

1690.  What  last  resort  could  there  be? 

1 was  thinking,  for  instance,  of  the 

Military  Service  (Hardship)  Committees. 

I have  never  been  before  one  and  never 
heard  one  in  operation,  but  from  what  I 
understand  of  them  dignity  could 
probably  be  maintained  fairly  easily  by 
the  members  of  the  Committee  without 
very  much  procedure.  But,  plainly,  you 
ought  to  make  it  perfectly  clear  in  the 
rules,  which  everyone  can  see,  whether 
cross-examination  can  be  allowed,  what 
you  must  say  on  your  application  form, 
and  things  of  that  kind. 

1691.  I should  like  to  ask  a further 
question.  Would  you  think  it  important 
in  order  to  see  that  there  is  fair  play, 
that  there  should  not  merely  be  a pro- 
cedure laid  down  for  all  tribunals  of  a 
given  sort,  but  that  that  procedure  should 
be  published  so  that  people  could  be 

aware  of  it  in  advance? 1 think  so, 

because  I believe  that  the  danger  of  the 
very  informal  tribunal  is  that  it  may  lead 
to  disappointment  in  the  end.  I think  it 
is  far  better  that  people  should  know 
what  they  are  in  for,  before  they  embark 
on  it. 

1692.  Do  you  see  any  difficulty  in 
laying  down  a precise,  if  bare  bones, 
procedure  by  regulation  or  statutory 
instrument  and  in  publishing  it?  Would 
it,  in  your  view,  affect  in  any  way  at  all 
the  independence,  and  independent 

working,  of  a tribunal? 1 cannot  see 

any  difficulty  about  that  whatever. 

1693.  And  what  are  your  views  on 
the  alternative  that  the  Department 
should  send  out  a memorandum  of 

instructions  or  guidance? 1 think  that 

is  very  dangerous. 

1694.  Even  if  the  guidance  is  solely 

on  procedure? Even  if  the  guidance 

is  solely  on  procedure,  I do  not  like  it. 
I think  it  is  a dangerous  thing  to  do. 

1695.  On  what  ground? On  the 

ground  that  it  may  give  rise  to  an  indica- 
jtion  of  lack  of  independence  in  the 

tribunal.  That  is  one  of  the  reasons  why 
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I thiink  it  is  so  irriportant  that  there 
should  be  a proper  code  of  rules  and  that 
it  should  be  published  so  that  everybody 
can  seo  exactly  what  the  tribunal  is 
going  to  do.  You  should  not  rely  on 
the  Department  to  teU  the  tribunal  how 
it  is  to  go  about  its  work. 

1696.  I wonder,  if  one  leaves  aside 
some  of  the  cases  where,  so  to  speak, 
the  inspection  of  an  ailment  and  the 
determination  of  the  degree  of  suffering, 
or  the  degree  of  disability,  or  something 
of  that  sort,  is  really  the  kernel  of  the 
matter,  what  you  would  think  are  the 
elernents  or  a bare  bones  procedure 
which,  other  things  being  equal,  you 
would  always  expect  to  find.  For 
example,  reference  is  made  in  this  con- 
text to  the  notion  of  natural  justice. 
Are  you  willing  to  tell  us  what  you 
would  expect  to  find,  as  a minimum? 

should  expect,  that  the  rules  would 

say  how  you  are  to  get  to  the  tribunal 
and  what  you  are  to  say  on  your  form 
of  application.  That  is  to  say,  the  rules 
would  start  by  saying  that” an  appeal 
should  be  brought  by  filing  a particular 
piece  _ of  paper.  Next  they  would  say 
what  is  to  be  said  on  the  particular  piece 
of  paper  which  is  to  be  filed.  Those  are 
obvious  essentials.  I would  think  that  it 
would  then  be  necessary  for  them  to 
deal,  shortly,  with  the  question  of  the 
kind  of  evidence  which  you  may  bring 
in  support  of  the  claim.  I would  think 
it  desirable  to  say  something  about 
representation.  Very  often,  of  course, 
that  is  said  in  the  statute  under  which 
the  tribunal  is  set  up.  However,  some- 
times it  is  not,  but  it  is  plainly  a matter 
which  should  be  dealt  with  beyond  per- 
adventure.  I think,  too,  that  something 
ought  to  be  said  about  procedure  at  tbe 
hearing ; who  is  going  to  begin,  whether 
you  are  going  to  have  the  right  to  cross- 
examine  any  witnesses,  and  who  may  be 
brought.  It  should  be  made  plain 

whether  proceedings  are  to  take  place 
in  public  or  in  private,  and  if  they  are 
to  take  place  normally  in  public,  in  what 
circumstances  they  may  be  allowed  to 
take  place  in  private  or  vice  versa. 
Lastly  I think  it  must  plainly  be  indicated 
how  the  tribunal  is  going  to  give  its 
decision,  and  how  it  is  to  be  com- 
municated to  the  appellant.  Those  I 
should  describe  as  the  essentials  of  the 
matter. 

1697.  Thank  you  very  much.  You 
would  feel,  would  you  not,  that  com- 


pliance with  instructions  of  that  sort  did 
not  necessarily  carry  with  it  any 
implication  that  the  proceedings  could 
not  take  place  in  an  informal  atmosphere 
which  was  easy  and  not  frightening  to 
the  people  who  appeared  before  the 

tribunal? 1 feel  no  difficulty  about 

that.  I am  speaking  there,  perhaps 
almost  for  the  first  time,  from  direct 
experience,  because  there  is  a fairly 
elaborate  code  of  procedure  for  pro- 
ceedings before  the  Pensions  Appeal 
Tribunals  and  they  undoubtedly  take 
place  in  an  informal  atmosphere.  It  is 
not  difficult.  Nobody  is  rigorous  in 
cross-examination,  or  anything  of  that 
kind.  There  is  ample  chance  for  a sick 
man  to  make  his  claim,  yet  those  pro- 
ceedings have  those  bare  bones  which 
help  to  maintain  a dignified  atmosphere 
while  giving  the  individual  a feeling  he 
has  had  a perfectly  fair  and  clear  run. 

1698.  Mr.  Bowen:  Would  you  add  to 
what  you  have  said  you  regard  as  the 
bare  bones  of  a procedure  the  require- 
ment that  the  party  should  be  acquainted 
with  his  right  of  appeal  if  he  has  one 
and  the  steps  that  should  be  taken  by 

him  to  launch  his  appeal? would 

regard  that  as  quite  essential. 

1699.  Lord  Justice  Parker:  Does  the 
presence  of  the  legal  chairman  have,  in 
your  view,  any  effect  on  the  procedure 

adopted? 1 think  it  is  very  valuable. 

I have  no  shadow  of  doubt  about  that. 

1700.  I do  not  think  you  have  said 
anything  in  your  Memorandum  about 
whether  proceedings  should  be  in  private 
or  in  public.  Do  you  approach  the 
point  by  thinking  that  all  enquiries 
ought  to  be  public  unless  there  is 

good  reason  to  the  contrary? ^Yes. 

That  is  my  own  view.  I think  on  the 
whole  that  it  is  better  it  should  be  the 
invariable  rule. 

1701.  Although  it  could  be  in  private 

if  the  applicant  so  desired  and  the  tri- 
bunal thought  it  right? ^Yes. 

1702.  So  far  as  legal  representation  is 

concerned,  we  have  had  every  variety 
of  provision  in  the  evidence  we  have 
received.  Have  you  any  views  as  to 
whether  it  should  be  in  all  cases  per- 
mitted, or  in  some  cases  excluded? 

I find  that  a difficult  question  to  answer. 

I have  already  said  that  'One  of  the 
advantages  of.  for  example,  the  Rent 
Tribunals  is  that  they  are  very  cheap. 
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I do  think  that  there  are  certain  classes 
of  case  where  the  object  of  Parliament 
is  probably  better  achieved  if  the  tri- 
bunals are  not  too  legalistic.  The  intro- 
duction of  the  legal  profession  inclines 
to  make  them  legalistic  and  not  only  slows 
down  the  process  but  makes  it  more  ex- 
pensive. Of  course,  if  you  have  a legally 
qualified  chairman  his  own  labours  are 
considerably  added  to  if  you  do  not  have 
legal  representation.  A County  Court 
judge’s  job  is  infinitely  easier  with  coun- 
sel before  him  than  it  is  if  lay  litigants 
conduct  their  own  cases.  In  the  latter 
case,  for  example,  he  has  to  make  sure 
that  everything  said  is  put  in  the  best 
way.  Everyone  who  has  had  experi- 
ence of  sitting  at  a tribunal  realises  all 
the  tremendous  advantage  legal  repre- 
sentation has,  but  I believe  that  there 
are  some  cases  where  the  balance  is  the 
other  way.  I would  rather  not  be 
pressed  on  exactly  which  they  are.  My 
knowledge  is  not  anything  like  extensive. 
I approach  this  in  a cautious  way.  I 
believe  there  are  some  cases  where  it 
would  be  a mistake  to  have  legal  repre- 
sentation. 

1703.  It  is  really  very  difficult  to  get 
a clear  view  on  this  matter  because,  in 
many  cases,  we  find  legal  representation 
is  allowed  and  in  many  cases  it  is  not 
allowed.  Therefore,  one  does  not  know 
whether  if  one  applied  it  in  all  cases  it 

would  make  very  much  difference. 1 

appreciate  that.  As  I say,  I feel  cautious 
on  this  point. 

1704.  Some  tribunals  have  no  power 
,to  administer  the  oath.  Some  have 
power  and  always  exercise  it.  Some 
have  power  and  seldom  exercise  it,  and 
so  on.  Have  you  any  views  as  to  the 
value  of  the  oath  in  these  tribunals? 
On  the  whole  I should  almost  in- 
variably be  in  favour  of  having  the  oath. 
I remember  Lord  Maugham  saying — 
was  secretary  of  a committee  over  which 
he  presided  on  this  subject  some  20 
/years  ago — that  it  was  valuable,  not 
only  from  the  point  of  view  of  pre- 
serving the  dignity  of  the  proceedings 
but  emphasising  in  people’s  minds  that 
they  were  to  tell  the  truth.  I think  it 
does  have  some  bearing. 

1705.  Mr.  Pritchard:  Would  it  be 

reasonable  and  practicable  for  the  Lord 
Chancellor  to  make  regulations  in  all 
cases  for  all  tribunals?  I do  not  sug- 
gest they  should  be  the  same  for  all. 
1 do  not  think  he  could  possibly 


do  that  without  increasing  the  size  of 
his  staff  very  considerably.  It  would 
be  practicable  given  a large  increase  in 
^staff.  There  is  a lot  of  this  going 
on  and  regulations  are  being  amended 
the  whole  time.  Drafting  is  wholly 
skilled  work  and  takes  a great  deal  of 
time.  I think  it  would  be  perfectly 
reasonable  to  do  it,  but  if  you  asked 
me  whether  it  would  be  practicable  to 
do  it  in  existing  conditions,  the  answer 
is  “ no  ”. 

1706.  Do  you  know  what  happens  at 
the  moment  where  there  are  regulations? 

Who  in  fact  drafts  them? ^They  are 

normally  drafted  by  the  legal  adviser  to 
the  Department.  He  may  sometimes 
consult  with  Parliamentary  Counsel. 

1707.  Does  not  someone  tell  him  as  a 

matter  of  principle  what  to  put  in? 

He  would  discuss  them  with  the  adminis- 
trator. May  I speak  from  my  own  ex- 
perience? The  Lord  Chancellor  will 
always  look  very  carefully  through  any 
draft  submitted  to  him,  and  in  my  own 
experience  many  draft  regulations  have 
been  amended  by  Lord  Chancellors. 

1708.  Did  I understand  you  to  say 
that,  as  a safeguard,  you  considered 
these  should  be  statutory  instruments  so 

that  everybody  may  see  them? 1 

think  they  should  be  published. 

1709.  Should  they  come  before  Par- 
liament for  approval? should  say 

as  a general  proposition,  certainly. 

1710.  Chairman : That  is  the  normal 

and  recognised  way  of  doing  it? 

Yes,  Sir. 

1711.  Mr.  Pritchard:  In  your  Memo- 
randum you  have  referred  to  the  de- 
sirability of  tribunals  giving  reasons.  In 
some  cases  we  have  been  told  that  where 
a tribunal  are  unanimous  they  give  no, 
reasons ; where  they  are  not  they  give 
a reason.  Can  you  comment  on  that 

practice? 1 am  afraid  I cannot.  It 

is  completely  new  to  me. 

1712.  Is  it  your  view  that  the  reason 
should  be  given  in  any  case,  whether 

they  are  unanimous  or  not? ^I  think 

reasons  ought  always  to  be  given. 

1713.  Chairman:  One  of  the  things 
which  one  notices  as  one  talks  to  the 
different  Departments  is  that  in  some 
cases  tribunals  give  decisions  with 
reasons  and  in  others  they  do  not.  It 
is  not  easy  looking  at  the  nature  of  the 
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subject  matter  with  which  the  different  tri- 
bunals deal  to  discover  any  particular  ex- 
planation why  in  one  case  reasons  are 
given  and  in  the  next  they  are  not  given. 
Have  you  any  idea  why  the  habit  has 
grown  up  of  not  giving  reasons?  Might 
I at  the  same  time  add  a second  ques- 
tion? Why,  in  the  past  two  or  three 
years,  has  the  habit  of  giving  reasons 

quite  suddenly  grown? 1 cannot  offer 

any  comment  on  the  first  part  of  your 
question,  Sir.  The  answer  to  the  second 
question  is,  I am  afraid,  only  my  guess. 
It  is  that  there  is,  I believe,  a much 
greater  awareness  in  government 
generally  of  the  problem — ^with  which 
you  are  dealing  in  this  Committee — of 
ensuring  that  the  State  is  dealing  fairly 
with  the  individual.  I believe  it  is  an 
aspect  of  that. 

1714.  Sir  Geoffrey  King'.  I entirely 
agreed  with  what  you  said  about  giving 
reasons,  but  would  you  not  agree  that 
there  are  many  types  of  question  where 
you  cannot  give  a reason?  For  instance, 
the  jury  does  not  give  a reason  when 
there  is  a verdict  of  murder.  I put 
this  because  the  phrase  “ giving  a 
reason  ” often  leads  people  to  thinlc  they 

must  be  judgments? 1 certainly  did 

not  mean  that.  I meant  saying  some- 
thing more  than  a bare  “ yes  ” or  “ no 

1715.  Chairman:  The  reasons  must 

vary  according  to  the  nature  of  the  sub- 
ject matter.  But  that  does  not  affect,  I 
thinlc,  the  principle? ^No. 

1716.  Mr.  Russell:  We  were  told  in 
evidence  by  the  Ministry  of  Health  about 
a tribunal  that  hears  cases  against  doc- 
tors. The  hearing  is  in  private  unless  the 
doctor  asks  for  it  to  be  in  public.  In 
effect  I understood  the  reason  was  that 
it  was  what  the  doctors  preferred.  Would 
you  think  that,  notwithstanding  the  pre- 
ference of  the  doctors,  any  such  case 
generally  speaking  still  ought  to  be 
public,  or  do  you  think  it  ought  to  be 

in  private? 1 think  that  is  the  case 

where  it  is  being  considered  whether  the 
doctor  ought  to  continue  in  the  Health 
Service  or  not.  My  own  view  is  that  it 
is  a matter  which  should  be  debated  in 
public. 

1717.  Chairman:  Unless  any  member 
of  the  Committee  has  questions  to  raise 
on  Part  II  of  your  Memorandum,  I 
should  like  to  turn  to  Part  III.  I will 
start  off  with  a question  which  T think 
will  be  of  general  interest  to  the  Com- 
mittee. In  paragraph  33,  you  say: 


“ The  real  function  of  an  enquiry  is  to 
enable  the  Minister  to  inform  himself 
properly  about  the  local  circumstances 
and  local  objections  before  making  up 
his  mind.  So  the  very  appearance  of 
independence  in  the  inspector  may  tend 
to  mask  the  true  nature  of  the  process  of 
which  the  enquiry  forms  a part.  ...  I 
have  much  sympathy  with  those  who 
complain  of  the  unreality  of  a procedure 
which  involves  an  apparently  judicial 
determination  of  the  facts  by  one  body 
and  the  final  decision  on  the  case  as  a 
whole  by  another  and  distant  authority.” 
One  of  the  things  which  has  been 
brought  before  us  in  evidence,  and  about 
which  we  are  reflecting,  is  that  one  can 
state  two  quite  different  views  of  this 
whole  administrative  procedure.  From 
the  one  point  of  view  the  administrative 
procedure  is  interpreted  throughout  in 
terms  of  its  final  end — ^the  decision  taken 
by  the  Minister.  Everything  which  takes 
place  en  route  is  therefore  a step  by  the 
servants  of  the  Minister  to  help  him  to 
make  the  best  decision  in  the  circum- 
stances. It  is,  I think,  from  that  point 
of  view,  for  example,  that  the  work  of 
an  inspector  holding  an  enquiry  seems 
like  the  work  of  the  eyes  and  ears  of 
the  Minister  and,  indeed,  the  report 
wWch  the  inspector  would  make  would 
seem  to  be  one  among  a number  of 
papers  which  are  all  of  them  necessary 
or  helpful  in  enabling  the  Minister  to 
make  his  determination.  There  is 
another  point  of  view,  seen  perhaps  most 
easily,  if  one  places  oneself,  not  at  the 
point  of  final  decision,  but  at  the  point 
of  the  ordinary  citizen  who  objects  to 
what  is  going  on.  I think  perhaps  that 
this  holds,  though  not  quite  in  the  same 
way,  whether  the  initiating  authority  is 
a local  authority  or  the  Minister  him- 
self, though  I know  there  are  differences 
in  the  way  in  which  the  enquiries  are 
held  and  their  terms  o>f  reference  in  those 
cases.  From  the  point  of  view  of  the 
citizen  who  objects,  he  has  a dispute  on 
his  hands  and  finds  someone  there  to 
hear  what  he  has  to  say  and  what  the 
authority  with  whom  he  has  a dispute 
has  to  say.  We  understand  that  where 
it  is  the  local  authority  with  whom  he 
has  a dispute,  the  local  authority  now, 
at  any  rate,  normally  proves  its  case  and 
is  open  to  cross-examination..  I think 
that  in  general,  where  the  Minister  him- 
self initiates,  the  present  procedure  is 
that  the  representative  of  the  Depart- 
ment who  attends  does  not  prove  the 
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case  but  may  make  a statement.  He  is 
not  to  be  cross-examined  though  he  may 
be  questioned  through  the  inspector.  But 
in  either  event  there  is,  so  to  speak, 
either  the  reality,  or  the  appearance,  of 
a dispute.  The  determination  of  that 
dispute  would  appear  to  fall  to  the 
inspector,  and  we  are  told  that  the 
inspector’s  reports  do  go  beyond  an 
assessment  of  fact  and  normally  contain 
recommendations.  From  this  second 
point  of  view  administrative  procedure  is 
weighed  down  in  a part  of  its  course  by 
an  act  of  adjudication? ^Yes. 

1718.  The  sentences  which  you  use  in 

your  Memorandum  seem  to  describe  the 
procedure  largely  in  terms  of  the  first 
point  of  view  I have  described? ^Yes. 

1719.  I think  it  is  clear  that  that  is 

the  point  of  view  which  the  statute 
express? So  I believe. 

1720.  But  it  does  not  seem  to  be  the 

position  in  which  the  Departments  now 
in  practice  find  themselves.  The  way  in 
which  they  are  actually  conducting  their 
enquiries  has  in  nearly  every  case  been 
modified  to  a very  great  extent  to  take 
account  of  the  aspect  of  the  procedure 
as  a dispute  and  an  adjudication.  I 
think  they  do  quite  a lot  of  things  which 
they  are  not  required  by  statute  to  do  in 
order,  as  it  were,  to  give  body  to  the 
hearing  of  the  dispute? Yes. 

1721.  I think  we  have  been  told  that 
part  of  the  reason  for  this  is  that  the 
courts  of  law  have  taken  an  interest  in 
there  being  a dispute  at  a stage  in  this 
administrative  procedure.  Partly  per- 
haps it  is  public  ojunion  which  has 
become  increasingly  interested  in  this 

adjudicative  stage? Undoubtedly  that 

is  so. 

1722.  Now  I wanted  to  ask  you 
whether  you  would  be  willing,  as  it 
were,  to  comment  on  this  yourself?  I 
have  tried  to  put  to  you  the  two  views 
which  arise  on  these  administrative  pro- 
cedures, neither  of  which,  I should  have 
thought,  can  be  taken  as  a complete  and 
adequate  interpretation.  The  problem  is 
one  of  reconciliation  rather  than  of 

single-mindedness,  so  to  speak? Yes, 

indeed. 

1723.  I wondered  how  far  you  felt 
that  the  official  doctrine,  so  to  speak, 
which  you  lay  down  here  can  or  should 
be  modified  in  the  light  of  experience,  in 
the  light  of  the  opinion  of  the  courts  of 
law,  in  the  light  of  the  development  of 


public  opinion  and,  more  than  all  of 
those,  from  the  point  of  view  of  fair 
play  and  giving  such  justice  as  may 
reasonably  be  given  to  the  ordinary  citi- 
zen, bearing  in  mind  that  the  positive 
policy  of  government  must  be  realised 
and  that  the  effectiveness  of  administra- 
tion must  not  be  frustrated.  This  is  a 
large  subject,  but  I am  putting  it  to  you, 
if  I may,  in  the  large  because  it  is  very 
difficult.  It  is  one  of  the  things  that 

engages  our  attention  a great  deal. 

As  my  Memorandum  says,  of  course, 
this  is  not  an  aspect  of  the  matter  in 
which  the  Lord  Chancellor  is  directly 
concerned.  The  Lord  Chancellor  is  con- 
cerned with  only  one  procedure  in  which 
an  enquiry  is  used  and  there  has  only 
been  one  example  of  it  in  26  years.  As 
you  said,  the  fundamental  difficulty  here 
is  the  problem  of  reconciliation  of  the 
interests  of  the  state  and  government  on 
the  one  hand  and  of  the  individual  on 
the  other — the  extent  to  which  the  indi- 
vidual is  made  to  suffer  in  his  individual 
capacity  from  the  general  policy  of  the 
state.  The  policy  of  the  state  may  be 
that  more  schools  should  be  built.  The 
individual  asks  why  the  building  should 
be  done  in  his  back  garden.  One  of  the 
difficulties  I personally  feel  about  this  is 
to  try  to  make  up  my  own  mind  what 
is  least  harmful  for  the  individual, 
whether  he  would  be  better  dealt  by  in 
having  a more  judioialised  process  in  the 
middle  of  this  stream  of  procedure,  or 
whether  on  the  other  hand  to  introduce  a 
judicial  process  would  not  lead  him  fur- 
ther up  the  garden  path.  To  take  an 
analogy,  suppose  you  have  your  day  in 
court  before  a judge  of  first  instance. 
He  hears  the  witnesses.  He  takes  a 
view  on  the  facts,  on  the  law,  and  de- 
livers judgment  on  the  facts  as  he  finds 
them.  That  is  not  the  end  of  the  day. 
The  final  decision  is  not  to  be  taken  by 
Mr.  Justice  X,  before  whom  you  and 
your  counsel  appeared,  but  by,  shall  we 
say,  the  House  of  Lords,  which  is  en- 
tirely remote.  The  litigant  has  had  his 
day  in  court  and  has  spent  his  money 
in  employing  counsel  to  argue  his  case, 
but  he  does  not  really  know  what  hap- 
pens, and  no  amount  of  statement  or 
explanation  on  paper,  no  amoun^t  of 
reasons,  is  really  going  to  satisfy  him  in 
quite  the  same  way  as  appearing  in  per- 
son before  the  judge  who  actually  de- 
cides his  case.  Therefore,  I feel  on 
balance,  , that  over-emphasising  the 
judicial  aspect  may  in  the  end  lead  to 
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more  dissatisfaction  than  otherwise.  Pro- 
bably the  best  course,  if  I may  say  so, 
is  the  empirical  approach — moving  for- 
ward but  being  cautious  in  so  doing. 
Probably  the  best  thing  is  to  try  to  im- 
prove rather  gradually  the  present  sys- 
tem, but  to  be  very  wary  of  doing  any- 
thing to  over-emphasise  the  independence 
of  the  hearing  itself,  that  is  to  say,  to 
push  that  particular  part  of  the  process 
too  far  out  of  the  main  stream  of  the 
administrative  action  which  has  got  to 
be  taken. 

1724.  Lord  Justice  Parker'.  Of  course 

the  ideal  thing  is  for  a man  to  appear 
before  the  judge  and  conduct  his  case 
and  have  the  judge  come  to  a decision 
one  way  or  the  other,  but  is  there  not 
something  to  be  said  for  the  view  that,  if 
he  cannot  have  the  ideal,  he  should  be 
satisfied  that  the  Minister  has  got  his 
side  of  the  story  and  the  full  picture? 
I think  that  is  his  entitlement,  do  you  not 
agree? 1 think  that  it  is  very  im- 

portant that  the  procedure  of  ascertain- 
ing the  facts  should  be  good,  but  I do 
not  think  that  it  would  be  wise  to  push 
that  procedure  too  far.  You  may  be 
leading  the  victim  up  the  garden  path. 
I think  that  is  dangerous. 

1725.  I do  not  think  you  deal  with 
the  point  specifically  in  your  Memoran- 
dum, but  I take  it  from  what  you  say 
in  paragraph  33  that  you  would  on  the 
whole,  be  against  the  publication  of  an 

inspector’s  report? am  inclined  to 

think  _sp. 

1726.  Is  there  not  something  to  be  said 
in  favour  of  publishing  the  report  in  that 
it  shows  that  the  facts  as  he  has  tried 
to  present  them  are  going  before  the 

Minister? appreciate  that.  I should 

prefer  to  see  that  aspect  of  the  matter 
dealt  with  by  way  of  better  reasons,  that 
is  to  say,  the  facts  as  found  being 
brought  home  in  the  Minister’s  state- 
ment. 

1727.  That  we  are  told  is  done  and  is 

advanced  as  being  a sufficient  notifica- 
tion to  the  objector,  but  of  course  if  the 
report  were  published,  he  would  know  at 
an  early  stage  that  his  case  was  under- 
stood and  if  there  were  a mistake  he 
would  have  an  opportunity  of  correct- 
ing it? Yes,  that  is  so. 

1728.  In  taking  evidence  from  the 
Scottish  Office  we  were  told  of  a pro- 
cedure whereby  a Minister  makes  draft 
recommendations  which  are  circulated 


•before  he  makes  his  decision.  This  pro- 
vides an  opportunity  for  the  correction 

of  facts. ^I  am  afraid  I am  not 

familiar  with  that  procedure. 

1729.  I understand  that  you  feel  that 
there  would  be  a danger  of  over- 
emphasis if  you  put  the  inspector  into  the 
category  of  a judge.  You  yourself  are 
against  his  being  appointed  by  the  Lord 

Chancellor? 1 think  I am  for  the 

reason  that  it  would  tend  to  over- 
emphasise the  judicial  character  of  the 
proceedings  at  that  stage. 

1730.  The  publication  of  the  report  as 

such  would  not  amount  to  an  over- 
emphasis, would  it? 1 think  it  would 

tend  towards  it.  That  is  my  own  view 
of  it. 

1731.  Mr.  Russell:  In  your  analogy 
you  brought  out  the  distinction  between 
the  man  having  his  day  in  court  and 
•hearing  the  judgment  and  aU  the  reasons 
for  it,  and  having  his  case  decided  by 
the  House  of  Lords  without  any  argument 
in  front  of  him.  At  least  in  that  case 
the  litigant  would  know  what  reasoned 
judgment  and  summary  of  the  facts  was 
going  to  be  put  before  the  House  of 
Lords.  He  would  have  that  satisfaction? 
^Yes.  He  would — ^that  is  true. 

1732.  Do  you  not  think  that  this  pro- 
cedure is  better  from  the  point  of  view 
of  the  man  than  a procedure  in  which  at 
the  end  of  the  day  the  judge  rises,  goes 
away,  writes  out  a reasoned  judgment 
and  sends  it  marked  “ secret  ” to  the 
House,  of  Lords  without  disclosing  what 

in  fact  his  judgment  says. ^I  appreciate 

that  point.  I still  think  that  on  balance 
it  is  unsatisfactory  to  go  before  an  in- 
spector who  is  independently  appointed 
and  for  him  to  publish  his  report  and 
say  exactly  what  he  has  found,  only  to 
find,  say,  two  or  three  months  later  that 
the  Minister  has  come  to  some  quite 
different  conclusion. 

1733.  It  would  not  be  so  bad  if  the 
Minister  gave  his  reasons  for  coming  to 

a different  conclusion? ^No,  it  would 

not  be  so  bad. 

1734.  That  is  rather  what  is  suggested, 
that  first  of  all  the  report  of  the  inspector 
should  be  made  available  to  the  parties 
so  as  to  give  the  parties  an  opportunity 
of,  if  necessary,  seeking  to  correct  errors 
in  his  assessment  of  the  facts  put  before 
him ; and  secondly  that  the  reasons  for 
the  Minister’s  decision  should  be  made 
known,  partly  because  it  would  force  the 
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Minister  to  have  reasons? 1 appre- 

ciate that. 

1735.  Chairman:  It  is  not  as  if  most 

of  these  decisions  were  in  fact  made  by 
Ministers.  A great  many  of  them  are 
made  in  the  Minister’s  name,  of  course, 
by  his  servants  and  are  quite  literally  not 
seen  by  him  before  they  go  out  to  the 
public? 1 appreciate  that. 

1736.  From  the  point  of  view  of  the 

individual,  the  responsibility  of  the 
Minister  to  answer  for  what  he  does  in 
Parliament  becomes  very  remote  and  dis- 
tant in  these  circumstances? Yes,  it 

does. 

1737.  Even  though  the  subject  cannot, 
so  to  speak,  see  his  anonymous  judge  in 
the  Department,  nor  know  who  talks  to 
him  or  advises  him,  it  is  some  comfort, 
is  it  not,  to  be  able  to  help  the  process 
on  some  part  of  the  way  rather  than 

not  at  all? 1 think  I must  disagree 

with  that.  I think  if  you  over-emphasise 
that  stage  of  it  there  is  the  danger  of 
giving  a quite  wrong  impression  of  the 
nature  of  the  proceeding  in  which  you 
are  making  your  maximum  effort.  It  is 
unsatisfactory. 

1738.  Mr.  Russell:  If  that  view  of 
yours,  Sir  George,  is  right,  the  subject  is 

there  just  to  blow  off  steam? That  is 

putting  it  too  low.  The  subject  is  doing 
more  than  that.  He  is  doing  his  best 
to  make  the  Minister  understand  what 
the  local  conditions  are. 

1739.  Why  should  he  not  make  quite 
sure  that  the  man  who'  is  sent  down  to 
ask  what  the  local  conditions  are,  has 
really  got  the  right  end  of  the  stick  by 

seeing  what  he  says? That  is  on  the 

argument  of  publication? 

1740.  Publication  to  the  parties,  yes. 

1 do  not  want  to  press  the  issue  of 

publication  so  much. 

1741.  After  all,  every  step  in  this 
general  process  is,  I assume,  directed  to 
the  Minister  arriving  at  a right  decision? 
^Yes. 

1742.  One  of  the  ways  in  which  he 

arrives  at  the  right  decision  is  to  get 
hold  of  the  right  facts.  I should  have 
thought  it  was  a good  thing  at  every  pos- 
sible stage  that  every  step  should  be  taken 
to  check  whether  he  is  getting  the  right 
facts? 1 would  agree  that  his  ascer- 

tainment of  the  ri^t  facts  is  important. 


1743.  5z>  Geoffrey  King:  We  have 
been  talking  a lot  about  the  facts. 
Whether  we  like  it  or  not,  the  pro- 
cedure at  present  does  definitely  con- 
template the  possibility  that  after  the 
enquiry  is  closed  the  Minister  may 
get  further  information.  That  may 
be  quite  wrong.  But  would  you  agree 
with  me  on  the  undesirability  of  putting 
out  the  inspector’s  report,  which  might 

be  a partial  statement  of  the  facts? 

I do  indeed  agree  with  that.  My 
observations  in  paragraph  33  of  my 
Memorandum  are  made  against  the  back- 
ground of  the  present  procedure  so  far 
as  laid  down  by  statute,  subject  to  any 
modifications  the  Departments  are 
making  at  the  moment. 

1744.  Major  Morrison:  Do  you,  Sir, 

or  does  anybody  in  your  Department, 
have  discussions  with  the  Scottish  Office 
about  the  working  of  the  various  pro- 
cesses in  Scotland? 1 am  afraid  not 

in  this  particular  field,  Sir,  which  is  really 
not  one  with  which  we  as  a Department 
are  concerned.  We  have  discussions 
with  Scotland  about  many  other  matters, 
such  as  the  running  of  the  Pensions 
Appeal  Tribunals  in  Scotland  where  it  is 
important  that  there  should  be  some  pro- 
cedural dovetailing.  There  are  other 
aspects  dealt  with  in  this  Memorandum 
where  there  is  close  alliance  between 
Scotland  and  England. 

1745.  Do  you  think  any  advantage 

would  be  gained  if  there  was  an  ex- 
change of  views? 1 am  perfectly  cer- 

tain, being  a Scot,  that  there  would  be 
an  advantage. 

1746.  Mr.  Bowen : The  Chairman  re- 
minded us  of  the  difference  in  the  pro- 
cedure of  an  enquiry  depending  on 
whether  a local  authority  or  a Govern- 
ment Department  is  involved.  When  a 
local  authority  is  involved  the  enquiry  is 
of  a general  nature.  When  a Govern- 
ment Department  is  involved  the  enquiry 
is  simply  into  objections.  Have  you  any 
views  as  to  whether  that  distinction  is 
justifiable,  or  whether  in  all  cases  the 
enquiry  should  not  be  merely  an  enquiry 
into  objections  but  an  enquiry  in  a 

general  way? 1 do  not  think  I really 

know  enough  about  it  myself  personally. 
It  is  not  a question  of  dodging  the  issue. 
I just  do  not  know. 

1747.  I appreciate  that  where  there  is 
a question  of  policy  the  judge  has  to  be 
the  Minister.  Would  you  say  that  there 
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are  many  matters  now  dealt  with  as 
policy  which  really  do  not  involve  minis- 
terial policy  and  therefore  the  judge 
could  be  someone  other  than  the 
Minister? Yes.  I suppose  slum  clear- 

ance orders  would  be  a possibility  but 
it  is  not  a matter  on  which  I have  expert 
knowledge.  I suppose  that  the  determina- 
tion of  the  state  of  the  property  which 
was  subject  to  a slum  clearance  order 
might  be  taken  out  of  the  ministerial 
process  and  made  a judicial  process.  1 
do  not  know.  That  is  somet^ng  which 
appears  to  me  to  be  a possibility.  1 am 
not  thinking  of  anything  else  in  my  own 
field.  - 

1748.  Lord  Justice  Parker:  Most  of 

the  Ministries  holding  these  enquiries 
appoint  an  inspector  from  their  own 
staff.  Do  you  think  it  would  be  more 
just  to  the  subject,  or  at  any  rate  appear 
more  just,  if  the  inspector  were  sup- 
ported in  some  way  by  other  people, 
say,  two  or  three  people  under  a chair- 
man?  1 would  say  that  in  the  largest 

type  of  case,  for  example  the  enquiry 
into  the  situation  of  Gatwick  Airport 
or  something  of  national  importance  like 
that,  it  might  be  rather  helpful  for  the 
inspector  to  sit  with  assessors,  but  I 
should  have  thought  that  in  the  ordinary 
class  of  case  it  was  not  necessary. 

1749.  I was  wondering  if  it  would 
appear  more  just  if  the  inspector  was 
independent  of  the  Department?  As 
you  know  some  Departments  employ 

independent  inspectors? 1 think  that 

is  a difficult  point.  I believe  the  Depart- 
ments themselves  are  looking  at  it  as 
dispassionately  as  they  possibly  can.  No 
doubt  those  that  employ  their  own  in- 
spector think  that  there  are  manifest 
advantages  in  doing  so.  He  knows  the 
policy  background  and  the  kind  of  views 
held  by  other  Departments  which  have 
a bearing  on  the  matter  into  which  he 
is  enquiring.  He  knows  the  kind  of 
things  to  look  for  and  where  there  are 
a number  of  different  issues,  say, 
amenity,  transport,  housing,  which  are 
all  relevant,  he  is  less  likely  to  miss 
something  which,  in  the  end,  is  material 
for  the  Minister  to  know. 

1750.  I think  undoubtedly  there  are 
advantages  from  the  Minister’s  point  of 
view.  Is  it  quite  fair  to  the  other  side? 
One  does  find  that  most  of  the  in- 
spectors appointed  are  regarded  as  jolly 
good.  We  do  not  hear  many  criticisms 
of  them. 


1751.  Mr.  Russell:  1 should  like  to 
suggest  that  many  of  the  inspectors  who 
conduct  these  town  planning  enquiries 
are  not  merely  useful  to  the  Minister, 
because  of  their  knowledge  of  town 
planning,  but  also  useful  to  the  objectors 

for  exactly  the  same  reason. 1 am 

much  obliged.  That  confirms  my 
opinion. 

Mr.  Burman : I have  heard  other 
views  expressed.  I think  it  depends  on 
the  level  and  size  of  the  enquiry. 

1752.  Lord  Justice  Parker:  Contrast- 
ing these  two  possible  courses,  an  inspec- 
tor employed  by  the  Department  with  an 
unpublished  report  and  an  independent 
inspector  whose  report  is  published,  you 
come  down  in  favour  of  the  former. 
Your  main  reason  for  this  is  that  you  do 
not  want  the  objector  to  be  in  a fool’s 

paradise? ^That  exactly  expresses  my 

point. 

1753.  If  he  loses,  do  you  think  he  will 
have  more  of  a grievance  if  he  does  not 

know  what  the  inspector  has  said? 

Let  us  take  the  case  where  the  report 
is  published.  The  objector  has  had  his 
day  in  court,  has  briefed  counsel,  has 
had  the  judgment  given  in  his  favour. 
Then  eventually  the  case  goes  up  to  the 
Minister  and  the  Minister  issues  his 
decision.  The  Minister  says  that  for 
reasons  A,  B,  C,  D and  E he  is  very 
sorry  but  he  does  not  agree  with  one 
word  the  inspector  says  and  he  is,  there- 
fore, going  to  confirm  the  order.  The 
objector  is  then  in  the  position  of  having 
won  before  the  inspector  but  lost  before 
the  Minister.  And  he  has  lost  without 
having  had  a chance  to  intervene  and 
without  knowing  what  the  Minister  him- 
self had  found  out  other  than  from  the 
inspector’s  report,  I would  say  in  the 
end  he  might  have  a stronger  grievance 
in  that  case. 

1754.  There  is  one  other  factor  to  this. 
What  will  be  the  effect  on  the  neigh- 
bour or  other  person  who  may  find  him- 
self faced  with  a proposal  for  compul- 
sory acquisition  later.  Would  it  be  of 
assistance  to  him  and  his  advisers  if  the 
steps  and  process  of  acquisition  of  the 

original  land  are  known? It  may  be 

a different  Minister  with  a different 
policy. 

1755.  On  the  whole  you  do  not  think 

there  is  much  in  it? 1 am  afraid  I 

do  not  think  there  is  much  in  it. 
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1756.  Chairman:  May  we  now  turn 
to  the  subject  of  the  Lord  Chancellor’s 
patronage.  As  you  have  pointed  out, 
when  an  appointment  is  the  respon- 
sibility of  the  Lord  Chancellor,  he  goes 
to  great  pains  to  get  the  right  man. 

Because  much  depends  upon  it? ^Yes 

Sir. 

1757.  1 suppose,  you  would  agree, 
too,  that  a lot  depends  on  what  the  man 

can  be  paid? ^That  is  indubitably  so, 

except  that  there  are  sometimes  people 
who  have  held  highly  paid  offices,  but 
who  are  nevertheless  available  for  one 
reason  or  another. 

1758.  A legal  chairman  of  a Rent  Tri- 
bunal, we  have  been  told,  gets  three 
guineas  a session?  Do  you  think  you 
can  get  a man  of  the  necessary  calibre 

■with  that  remuneration? ^No,  it  is 

too  low. 

1759.  We  have  noticed  that  very  often 
when  the  members  of  a tribunal  are 
unpaid  there  is  very  little  complaint 
about  their  quality,  but  when  they  are 
paid  a small  amount,  the  right  type  of 

man  is  not  obtained. 1 think  I would 

agree  with  that.  I think  it  is  a mistake 
to  offer  a derisory  sum.  It  is  better  to 
offer  expenses  and  nothing  at  all  rather 
than  to  get  a man  whose  appointment 
is  not  in  the  public  interest.  Very  occa- 
sionally such  people  are  employed. 

1760.  Looking  to  the  future,  do  you 
think  there  will  be  any  difficulty  in  find- 
ing suitable  people  to  serve  on  the  really 
important  tribunals,  for  example  the 

Transport  Tribunal? ^If  there  were  a 

great  number  of  them  there  undoubtedly 
would  be.  If  as  usual  you  look  to  the 
Bar  to  provide  candidates,  it  is  common 
knowledge  that  unless  a man  is  at  the 
top  of  his  profession  he  cannot  afford 
to  leave  it  for  very  long.  However,  1 
would  think  that  certainly  there  was  no 
question  of  a danger  point  being  reached 
at  the  moment.  The  Lord  Chancellor 
in  fact  has  no  difficulty  in  finding  people. 

1761.  You  suggest  that  whereas  it 
would  seem  right  that  the  Lord  Chan- 
cellor should  be  responsible  for  dis- 
missals of  lay  tribunals,  it  would  not  be 
right  to  extend  his  patronage  to  anybody 

but  lawyers? The  point  I am  trying 

to  make  in  my  Memorandum  is  that  one 
should  be  cautious  of  extending  the 
patronage  of  the  Lord  Chancellor  whole- 
sale just  because  he  happens  to  be  an 
independent  person  with  a reputation  for 
administering  patronage.  My  thesis  is 


that  he  has  that  reputation  because  he 
occupies  the  situation  that  he  does,  that 
is,  he  is  exercising  his  patronage  over 
a field  with  which  he  is  familiar 
personally. 

1762.  Mr.  Russell:  I suppose  that  for 
some  of  the  higher  posts  of  this  char- 
acter you  have  been  able  to  call  on 
former  overseas  judges? Yes. 

. 1763.  And  they  have  their  own  back- 
ing of  some  pension,  J suppose? 

They  have  indeed. 


1764.  T^hat  makes  it  easier  for  them 
take  that  kind  of  post  at  what  the 

Treasury  would  regard  as  reasonable 
remuneration  ? Yes. 

1765.  1 suppose  you  would  agree  that 

we  cannot  indefinitely  rely  on  these 
dividends  from  the  liquidation  of  the 
Empire? 1 am  afraid  not. 

1766. ^  Sir  Geoffrey  King-.  The 
suggestion  is  frequently  made  that  you 
should,  for  example,  take  over  the 
appointment  of  all  members  of  the 
Nahonal  Insurance  Tribunals.  You 

hundred  of  them  and  that  to  staff  them 
completely  involves  maintaining  very 
l^ge  panels  aU  over  the  country 
Ths  ^ople  who  make  that  sugges- 
tion do  not,  I think,  understand  the 
very  considerable,  purely  mechanical 
process  and  the  amount  of  work  which 
would  have  to  be  done  by  your  Depart- 
ment. You  would  agree,  would  you  not 
if  you  undertook  that  work  that  it  would 
mean  launching  out  on  a rather  large 
scale  m order  to  get  some  kind  of 

pgionaUssessment? That  is  certainly 

true.  There  is  no  doubt  about  it.  We 
have  no  regional  organisation.  We 
have  a County  Court’s  Branch,  which 
darks  of 

the  402  County  Courts  in  the  country 
but  that  IS  not  a local  administrative 
organisation  such  as  you  have  in  mind. 

1767.  Chairman-.  I think  I should  just 
like  to  ask  one  general  question,  again 
omitting  reference  to  any  particular 
Department  or  tribunal,  but  distinguish- 
ing between  tribunals  dealing  with  cases 
ykiah  while  very  important  to 
individuals,  are  not  about  great  matters 
or  great  sums,  and  tribunals  dealing  with 
large  matters  of  complexity  and 
importance.  If  you  take  the  first  class, 
there  are  a great  many  tribunals  and  I 
suppose,  some  hundreds,  perhaps  even 

thousands  of  persons  manning  them‘> 

Yes. 
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1768.  Would  you  say,  from  your 
experience,  that  it  is  proving  possible  to 
staff  them  adequately  or  not,  and  how 
far  do  you  think  that  the  remuneration 
offered  is  an  important  part  of  the 
difficulty  of  staffing  them,  if  difficulty 

you  think  there  is? 1 cqn  only  speak 

with  any  weight  at  all,  of  course,  about 
the  legal  members  of  these  tribunals.  It 
is  no  good  trying  to  staff  tribunals  with 
legal  members  on  an  expenses  basis — 
by  that  I mean  people  working  for 
nothing.  There  are  not  enough  people 
to  go  round.  The  proper  thing  to  do  is 
to  pay  an  adequate  rate.  If  you  do  that 
you  can  usually  secure  a sufficient 
number  of  people.  I am  not  talking  in 
terms  of  hundreds  there,  at  least  not  in 
many  hundreds.  Local  tribunals  under 
the  National  Insurance  Acts,  of  course, 
one  can  deal  with  on  a part-time  basis, 
that  is  to  say,  you  have  not  got  to  have 
the  same  legal  chairman  sitting  every 
day  of  the  week.  That,  of  course,  is 
incompatible  with  private  practice  of  any 
sort.  It  is  possible  to  get  a good  man, 
but  because  the  cloth  is  an  expensive 
cloth,  you  have  to  pay  a proper  fee  and 
not  a derisory  fee.  I would  say  the 
tendency  has  been  so  far  to  run  quite  a 
few  of  these  tribunals  on  the  cheap, 
which  is  not  good  enough.  Sometimes 
it  has  been  done,  I think,  on  rather  an 
unfair  basis.  Before  the  war,  when 
people  in  the  professional  classes  were 
inclined  to  be  richer  than  they  are  now, 
a man  would  very  frequently  be  pre- 
pared to  take  a job  on  a part-time  basis 
in  order  to  help  the  state  or  to  help  the 
Lord  Chancellor. 

1769-  I gather,  from  what  you  have 
said,  that  if  in  the  opinion  of  this  Com- 
mittee the  standard  of  activity  of  any 
one  large  group  of  tribunals  seemed  to 
be  not  altogether  satisfactory,  the  answer 
might  lie  in  considerable  part  in  the 
calibre  of  the  persons  concerned,  and 
that  in  turn  would  depend  on  what  they 
were  paid? 1 would  agree  entirely. 

1770.  The  last  question  I have  in  mind 
is  simply  that  when  you  come  to  some 
of  the  major  tribunals,  the'  Lands 
Tribunal,  for  example,  the  ^fference 
between  them  and  a court  of  law  is 
almost  technical,  is  it  not?  I mean,  the 
members  are  not  judges  as  such,  but  in 

every  other  respect  they  are  alike? 

I think  that  is  putting  it  a little  too 
simply. 

1771.  Would  you  qualify  it  as  you 

wish? No  man  who  is  not  one  of 


Her  Majesty’s  judges  can  be  quite  the 
same  thing.  These  are  not  judges  of 
the  Supreme  Court. 

1772.  Are  there  other  points? ^That 

is  the  main  point.  The  other  point  is 
a technical  one,  that  they  do  not  sit 
regularly  in  the  same  place. 

1773.  If  one  looks  back,  either  on  the 
history  of  the  law  courts  or  on  the 
genesis  of  tribunals,  there  is  no  simple 
rational  story.  It  is  all  as  it  happened 
and  has  been  modified  by  practice.  Do 
you  think  there  are  any  considerations 
we  might  well  take  into  account  in 
thinking  about  this,  other  than  the  point, 
which  I think  you  make  in  your 
Memorandum,  that  where  technical 
expertise  is  essential  to  a right  decision, 
then  if  you  already  have  a tribunal  the 
reasons  are  strong  for  keeping  it?  What 
other  considerations  might  one  take  into 
account  in  trying  to  decide  whether  a 
court  of  law  should  become  a tribunal 

or  a tribunal  a court  of  law? As  I 

said  in  my  Memorandum,  I find  it  very 
difficult  indeed  to  lay  down  any 
principles  about  this.  That  does  not 
mean  that  it  is  simply  a question  of 
putting  a pin  in  a list  or  taking  some- 
thing out  of  the  bran  tub.  There  usually 
have  been  reasons  why  it  has  been 
thought  desirable  to  give  particular  issues 
to  the  tribunals.  When  the  Rent 
Tribunals  were  created,  as  no  doubt  the 
Committee  know  well,  it  was  thought 
that  the  courts  would  be  expensive,  that 
they  would  frighten  people  off  and  that 
the  issues  realty  ought  to  be  dealt  with 
in  a simple  ad  hoc  kind  of  way.  It  is 
that  kind  of  consideration  which,  I 
believe,  has  really  led  to  the  setting  up 
of  tribunals.  One  thinks  back  to  the 
history  of  the  Railway  and  Canal  Com- 
mission of  the  nineteenth  century,  when 
people  were  not  satisfied  with  the 
ordinary  courts  of  law.  That  kind  of 
dispute  has  a certain  topicality  at  the 
present  moment. 

1774.  Mr.  Russell:  Some  part  of  that 
jurisdiction  has  come  back  to  the  courts? 

Some  has  passed  to  the  Transport 

Tribunal.  I think  it  is  really  impossible 
to  lay  down  definite  considerations.  I 
think  that  there  is  a good  deal  to  be  said 
for  grouping  where  you  can,  because  that 
is  administratively  sound..  I think  that 
to  have  a lot  of  small  tribunals  batting 
out  on  their  own  may  be  expensive  and 
may  also  make  it  much  more  difficult  for 
the  Qourts  to  control  them.  The 
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centralisation  process  you  have  had  in 
the  Lands  Tribunal  is  very  important. 

1775.  Lord  Justice  Parker:  We  were 
dealing  earlier  with  Rent  Tribunals  and 
County  Courts.  Assuming  it  was  thought 
proper  to  transfer  the  jurisdiction  of  the 
Rent  Tribunals  to  the  County  Courts, 
would  there  be  any  practical  difficulty 
in  the  County  Court  judges  doing  the 

work? ^Yes,  Sir.  I think  it  would  be 

impossible  for  the  County  Court  judges 
to  do  the  work.  If  the  jurisdiction  were 
to  be  transferred,  the  most  practical  way 
would  be  to  give  the  jurisdiction  to  the 
Registrar  sitting  with  lay  assessors,  who 
would  be  given  the  job  of  inspection.  I 
am  told — am  speaking  of  what  I have 
been  told  and  not  from  my  own  personal 
knowledge — that  the  actual  inspection  of 
the  premises,  particularly  in  furnished 
rent  cases,  is  the  essence  of  this  business. 
Without  the  inspection  it  cannot  be  done. 
If  there  were  to  be  inspection  by  the 
County  Court  judge  or  by  the  Registrar, 
that  would  mean  a very  large  interference 
with  the  running  of  the  County  Court, 
and  it  would  also,  in  my  opinion,  be 
an  unwarranted  expense  and  waste  of 
judicial  time.  That  is  not  the  kind  of 


thing  I would  submit  that  the  County 
Court  judge  ought  to  be  doing. 

1776.  Have  you  any  views  as  to  how 
far  the  jurisdiction  exercised  by  the 
Registrar  would  compare  with  that 
exercised  at  present  by  the  Tribunals? 
Do  you  think  you  would  get  better  or 

worse  adjudication? 1 think  that  the 

adjudication  would  be  as  good  ; it  might 
be  better.  But  I believe — I am  speaking 
for  myself  here — that  if  you  transferred 
this  jurisdiction  to  the  County  Court  you 
might  possibly  be  denying  protection 
under  the  Acts  to  the  very  classes  of 
people  you  would  like  to  protect,  nurses 
on  training  courses,  Jamaican  and  Irish 
labourers  who  are  coming  to  London  for 
the  first  time  and  are  very  often  hardly 
dealt  with  by  their  landlords. 

1777.  You  come  down  strongly  in 
favour  of  retaining  the  Rent  Tribunals? 

From  what  I know,  I should  be 

against  transfer,  but  that  is  not  to  say 
that  improvements  might  not  be  made 
in  the  present  procedure. 

Chairman:  We  thank  you  very  much 
for  the  evidence  you  have  given  us  and 
are  very  grateful  for  its  clarity  and 
directness. 


{The  witness  withdrew.) 
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Memorandum  by  Treasury  Solicitor 

Introductory 

1.  The  Committee  have  invited  me  to  submit  a general  memorandum  of  evidence 
on  ^the  matters  falling  within  their  terms  of  .reference.  As  Treasury  Solicitor  I 
advise  eight  major  Departments,  and  act  as  litigating  solicitor  for  a number  of 
others.  I am  thus  concerned,  fro-m  the  legal  point  of  view,  with  the  working  of 
many  of  the  tribunals  and  procedures  in  question.  I have  held  my  present  appoint- 
ment for^rather  less  than  three  years,  but  during  that  time  the  subject  of  the  Com- 
mittee’s mquiry_  has  come  into  some  prominence  and  I have  had  opportunities 
for  considering  it  with  Civil  Service  colleagues,  both  on  the  administrative  and  legal 
sides.  For  many  years  before  becoming  Treasury  Solicitor  I was  one  of  the  Par- 
lamentary  _ Counsel  to  the  Treasury  and  was  a draftsman  of  Acts  of  Parliament 
under  which  administrative  tribunals,  as  they  are  generally  called,  were  estab- 
lished, in  particular  the  National  Health  Service  Act,  1946,  and  several  of  the  Acts 
concerned  with  the  nationalisation  of  industries.  This  gave  me  some  familiarity, 
from  the  legislative  end  of  the  matter,  with  the  problems  and  principles  involved! 

I have  regarded  the  Committee’s  invitation  as  indicating  that  they  wish  me  to 
approach  the  subject  in  a general  way,  and  not  to  confine  myself  to  the  field, 
admittedly  wide,  of  my  responsibility  as  Treasi^  Solicitor.  It  so  happens  that 
many  of  the  more  interesting  and  characteristic  tribunals  and  procedures  are  outside 
that  field  and,  when  I refer  to  them,  I speak  with  much  less  authority  than  those 
with  close  experience  of  their  working.  Indeed,  the  views  that  I put  forward  are 
personal  views  and  are  not  to  be  regarded  as  representing  the  oflicial  attitude  of 
the  Departments  concerned. 
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2.  The  plan  of  this  memorandum  is  to  deal  first  with  tribunals  and  next  with 
procedures.  I prefer,  as  a matter  of  convenience  of  arrangement,  to  consider  separ- 
ately at  the  end  the  question  of  appeals  to  the  High  Court  and  the  exercise  of 
supervisory  functions  by  the  High  Court,  in  relation  both  to  tribunals  and  adminis- 
trative procedures. 


PART  I— TRIBUNALS 

3.  I regard  the  expression  “ tribunal  ” as  covering  any  body  or  person,  other 
than  a Minister  or  a person  acting  on  behalf  of  a Minister,  appointed  (a)  to  make 
judicial  decisions,  or  (b)  to  make  administrative  decisions  after  a judicial  hearing, 
or  (c)  to  give  a judicial  hearing  as  part  of  a procedure  which  ends  with  an 
administrative  decision  or  action  by  a Minister.  I do  not  think  that  it  would  be 
very  profitable  for  me  to  attempt  any  further  definition  of  the  expressions  “ judicial  ” 
and  “ administrative  ” which  I use  broadly  in  the  sense  in  which  they  are  used 
in  the  Donoughmore  Report.  The  border-line  between  tribunals  of  the  last  kind 
mentioned  above  and  persons  who  are  appointed  to  hold  an  inquiry  on  behalf  of  a 
Minister  is  a fine  one,  but  I would  regard  (for  example)  the  tribunal  set  up  under 
Part  II  of  the  First  &hedule  to  the  Food  and  Drugs  (Milk,  Dairies  and  Artificial 
Cream)  Act.  1950,  whose  report  to  the  Minister  is  conclusive  as  to  facts,  as  falling 
within  the  first  parj  of  the  Committee’s  terms  of  reference  rather  than  the  second. 
Conversely,  where  the  Minister  takes  a decision  after  a hearing  by  an  official  or 
other  person  appointed  to  act  on  the  Minister’s  behalf,  I prefer  to  treat  the  pro- 
cedure as  falling  within  the  second  part  of  the  terms  of  reference,  even  though  the 
decision  is  of  a judicial  kind. 


JUDICIAL  TRIBUNALS 

4.  The  Donoughmore  Committee  lay  down  the  general  proposition  that  judicial 
functions  should  be  assigned  as  far  as  possible  to  the  ordinary  courts  and  that 
their  assignment  to  other  tribunals  should  be  regarded  as  exceptional.  They  do  not, 
however,  express  any  serious  criticism  of,  and  give  a considerable  measure  of 
approval  to,  the  various  existing  “ judicial  ” tribunals  which  they  examine,  and  in 
para.  10  of  this  part  of  their  report,  on  page  97,  they  set  out  very  aptly  the  reasons 
which  may  justify  the  creation  of  such  tribunals.  The  passage  to  which  I refer 
runs  as  follows : — 

We  recognise  that  such  Ministerial  tribunals  have  much  to  recommend  them. 
In  cases  w-here  justice  can  only  be  done  if  it  is  done  at  a minimum  cost,  such 
tribunals  w'hich  are  likely  to  be  cheaper  to  the  parties,  may  on  this  ground 
be  preferred  to  the  ordinary  courts  of  law'.  In  addition  they  may  be  more 
readily  accessible,  freer  from  technicality  and  where  relief  must  be  given  quickly, 
more  expeditious.  They  possess  the  requisite  expert  knowledge  of  their  subject 
— a specialised  court  may  often  be  better  for  the  exercise  of  special  jurisdiction. 
Such  tribunals  may  also  be  better  able  at  least  than  the  inferior  courts  of  law 
to  establish  uniformity  of  practice 

These  special  advantages  are  generally  conceded  by  those  who  criticise  Ministerial 
tribunals,  _but  at  the  same  time  they  make  general  charges  of  bias  (or  the  appear- 
ance of  bias),  undue  secrecy,  and  a considerable  falling  short,  as  compared  with  the 
courts,  in  the  quality  of  the  judicial  process.  It  is  difficult  to  argue  these  general 
charges,  which  are  reinforced  by  appeals  to  such  sacrosanct  principles  as  the  rule 
of  law,  without  examining  them  in  the  context  of  actual  tribunals  and  the  matters 
which  they  have  to  decide  and  the  way  in  which  they  decide  them.  I propose, 
therefore,  ^ to  take  what  seem  to  me  to  be  characteristic  judicial  tribunals  and  to 
consider,  in  relation  to  them,  the  criticisms  that  have  been  raised  and  the  matters 
that  appear,  from  the  questionnaire  addressed  to  departments,  particularly  to  interest 
the  Committee.  Subsequently  I shall  pursue  a similar  course  with  tribunals  whose 
functions  are,  to  a greater  or  less  extent,  concerned  with  administrative  matters. 
I hope  the  Committee  will  bear  with  me  if  this  method  results  in  a long  and  some- 
what discursive  document,  and  some  overlapping  with  Departmental  memoranda. 
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National  Insurance  Tribunals 

5.  Under  the  National  Insurance  Act,  1946,  a person  whose  claim  to  benefit 
is  refused  by  an  insurance  officer  is  entitled  to  appeal  to  a local  tribunal  consisting 
of  a legal  chairman  appointed  by  the  Minister  of  Pensions  and  National  Insurance 
after  consultation  with  the  Lord  Chancellor,  and  two  other  members  appointed 
by  the  Minister  from  panels  of  persons  representing  broadly  the  trade  union  and 
employers’  points  of  view  respectively.  There  is  an  oral  hearing  from  which  the 
public  is  excluded,  and  the  appellant,  although  he  may  be  represented  by  a trade 
union  official  or  a friend,  cannot  be  legally  represented.  After  the  decision  of  the 
appeal  the  appellant  is  given  a copy  of  the  record  of  the  proceedings,  which  gives 
the  grounds  of  the  decision.  He  has  a further  right,  for  which  leave  is  required 
if  the  decision  is  unanimous,  to  appeal  on  fact  or  law  to  the  Insurance  Commis- 
sioner, a barrister  of  high  standing  occupied  whole  time  in  dealing  with  such 
appeals.  There  is  an  oral  hearing,  unless  the  Commissioner  considers  it  unnecessary, 
and  the  claimant  may  be  legally  represented.  The  Commissioner  may  direct  a 
public  hearing,  but  does  not  usually  do  so. 

This  system  was  first  established  under  the  Unemployment  Insurance  Acts  and 
was  found  by  a Royal  Commission  to  work  successfully  even  in  the  worst  days  of 
unemployment ; it  was  accordingly  extended  to  cover  all  kinds  of  insurance  when 
the  scheme  of  nation-wide  insurance  was  enacted  in  1946.  It  is  one  of  the  best 
examples  of  the  virtues  attributed  by  the  Donoughmore  Committee  in  the  passage 
quoted  above  to  Ministerial  tribunals,  viz.  cheapness,  accessibility,  informality, 
speed,  and  uniformity  of  practice.  There  are  219  local  tribunals,  so  that  the 
claimant  can  always  find  one  near  his  home  or  place  of  work.  He  receives  expenses 
and  subsistence  allowances  and  so  generally  incurs  no  cost  himself,  and  he  cannot 
be  ordered  to  pay  costs.  The  procedure  is  quite  informal,  and  free  from  the 
inevitable  sense  of  intimidation  felt  by  the  ordinary  man  in  going  into  a court  of 
law.  The  questions  to  be  determined  are  generally  simple  and  depend  on  matters 
of  every  day  knowledge.  Sometimes  there  are  questions  involving  local  knowledge, 
e.g.  as  to  whether  suitable  employment  is  available  in  the  neighbourhood,  and 
then  the  fact  that  the  two  lay  members  come  from  the  locality  is  useful.  The 
attitude  of  the  tribunal  is  friendly  and  helpful  and  in  particular  the  trade  union 
representative  is  by  training  and  habit  disposed  to  see  points  in  favour  of  the 
claimant.  A high  degree  of  uniformity  of  practice  is  obtained  by  circulating  deci- 
sions of  the  Insurance  Commissioner  in  cases  which  seem  to  him  of  general  interest. 

6.  Some  of  the  main  points  of  criticism  arise  for  consideration  in  relation  to 
these  tribunals.  First,  there  is  the  question  of  bias.  The  fact  that  the  legal  chairmen 
are  appointed  by  the  Minister  after  consultation  with  the  Lord  Chancellor  is  in 
accordance  with  the  second  recommendation  of  the  Donoughmore  Committee 
(see  p.  116  of  the  Report).  National  Insurance  is  not  a field  in  which  the  Minister 
has  the  kind  of  departmental  interest  referred  to  in  para.  3 on  page  75  of  the 
Donoughmore  Report.  The  Minister’s  only  interest  is  that  the  Act  should  be 
properly  administered  and  that  the  tribunals  should  work  in  such  a way  as  to  give 
claimants  the  feeling  that  their  cases  have  been  fairly  considered.  The  principle 
of  judicial  independence  is  so  well  established  in  the  national  consciousness  that 
it  is  only  as  a last  resort  that  any  Minister  would  terminate  a judicial  appointment 
■of  any  kind.  There  have  been  a handful  of  cases  over  the  years  in  which  the 
appointments  of  chairmen  have  been  terminated  or  allowed  to  lapse  in  circum- 
stances which  might  have  led  them  to  suppose  that  they  were  being  dismissed. 
Such  a course  has  only  been  taken  after  anxious  consideration  and  in  order  to 
avoid  something  in  the  nature  of  a public  scandal.  The  other  members  of  the 
court  are  not  remunerated,  and  any  question  of  their  being  biased  in  favour  of  the 
insurance  officer  seems  quite  unreal. 

The  second  point  is  that  the  hearings  are  not  held  in  public.  Claimants  prefer 
this,  because  their  private  affairs  and  family  circumstances  are  often  in  issue,  and 
the  trade  unions  take  the  same  view.  It  seems  doubtful  whether  much  would  be 
lost  if  claimants  were  given  an  option  to  have  their  cases  decided  in  public,  as  is 
done  in  the  case  of  some  other  tribunals,  but  it  cannot  be  said  that  the  exclusion 
of  the  public  gives  rise  or  is  likely  to  give  rise  to  any  abuse,  and  I would  be  in 
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favour  of  leaving  well  alone.  Similarly  the  exclusion  of  legal  representation  may 
not  be  of  much  practical  importance.  In  cases  under  the  National  Insurance 
(Industrial  Injuries)  Act,  1946,  which  are  decided  by  the  same  kind  of  tribunal, 
legal  representation  is  allowed.  Industrial  injury  benefit  was  the  successor  of 
workmen’s  compensation  which  was  the  subject  of  much  litigation  in  the  courts, 
and  it  was  thought  wrong  to  exclude  lawyers  from  the  hearing  of  claims.  In  fact 
I am  told  that  in  less  than  2 per  cent,  of  the  cases  is  the  claimant  legally  represented, 
and  presumably  there  would  be  no  greater  percentage  in  ordinary  national  insurance 
claims.  If  legal  representation  became  the  rule,  the  proceedings  would  inevitably 
become  more  costly  and  elaborate,  and  less  freely  resorted  to. 

Finally  it  may  be  argued  that  the  system  under  which  all  appeals  go  to  the 
Insurance  Commissioner  and  his  decisions  are,  in  effect,  binding  on  the  local 
tribunals,  produces  too  great  a rigidity.  My  own  view  is  that  it  is  essential  in 
this  field  that  there  should  be  consistency  of  practice.  If  a claimant  succeeds 
in  one  court,  and  another  claimant  in  similar  circumstances  loses  his  case  in  a 
neighbouring  court,  great  dissatisfaction  is  felt.  If  the  decisions  of  the  Insurance 
Commissioner  result  in  benefit  being  refused  in  circumstances  not  intended  by 
Parliament,  the  matter  is  certain  to  be  ventilated  and  the  remedy  is  to  amend  the 
Act  or  regulations. 

7.  It  is  permissible  to  ask  what  are  the  alternatives  to  tribunals  of  this  kind. 
The  only  possible  “ ordinary  courts  ” are  the  county  courts  and  the  petty  sessional 
courts.  Nearly  50,000  claims  a year  are  decided  by  the  local  tribunds  and,  if 
these  were  to  be  decided  by  county  court  judges,  inevitably  a great  many  addi- 
tional judges  would  have  to  be  appointed  consisting  of  very  much  the  same  kind 
of  persons  as  those  who  now  act  as  legal  chairmen  of  the  local  tribunals.  Some 
of  them  would  probably  have  to  spend  most  of  their  time  dealing  with  insurance 
claims  and  would  in  fact  soon  become  specialised  courts  and  cease  to  be  “ ordinary  ” 
courts.  Legal  representation  and  a more  formal  procedure  would  be  required, 
and  the  result  would  in  my  opinion,  in  this  particular  field,  be  a greater  loss  than 
gain. 

As  regards  the  alternative  of  petty  sessional  courts,  they  are  already  greatly 
burdened  by  an  ever-increasing  criminal,  matrimonial  and  child  welfare  jurisdiction, 
and  can  no  longer  draw  on  a large  leisured  class.  The  standard  of  judicial  process 
would  in  my  opinion  be  lower  than  that  of  the  local  tribunals  with  their  legal 
chairmen,  and  other  obvious  advantages  would  be  lost. 

8.  Tribunals  on  much  the  same  lines,  and  with  similar  procedures  have  been 
set  up  under  numerous  Acts.  The  Compensation  appeal  tribunals  constituted  under 
various  nationalisation  Acts  adjudicate  on  claims  for  compensation  and  pension 
rights  by  employees  in  the  undertakings  affected  by  nationalisation : see  for  example 
Sections  54-56  of  the  Electricity  Act,  1947,  and  the  regulations  made  under  those 
Sections.  The  same  tribunals  deal  with  claims  under  many  other  Acts  which  displace 
employees  and  affect  their  rights. 

The  Hardship  and  Re-instatement  committees  now  constituted  under  the  National 
Service  Act,  1948,  grant  postponement  of  call-up  on  grounds  of  hardship  laid  down 
in  regulations  under  the  Act,  and  adjudicate  on  disputes  arising  out  of  the  right 
to  reinstatement  in  civil  employment.  These  committees  are  largely  manned  from 
the  same  panels  as  the  tribunals  under  the  National  Insurance  Acts. 

It  is  of  interest  that,  while  the  proceedings  of  the  Hardship  committees,  which 
are  solely  concerned  with  the  private  circumstances  of  the  applicant,  are  in  private 
and  no  legal  representation  is  allowed,  those  of  the  Re-instatement  committees  are 
generally  in  public  if  the  applicant  wishes  (although  the  chairman  has  a discretion), 
and  legal  representation  is  allowed. 

9.  1 do  not  propose  to  discuss  these  other  tribunals  in  detail ; and  my  knowledge 
of  them  is  not  sufficient  for  me  to  claim  that  they  all  work  as  well  as  the  National 
Insurance  Tribunals.  I mention  them  to  show  that  this  is  a common  type  of 
tribunal  which  I would  judge  to  be  well-fitted  to  give  effective  justice  to  large 
classes  of  people,  including  the  poorest  and  humblest,  affected  by  the  wide  legislative 
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schema  of  a modern  state.  On  page  21  of  " Rule  of  Law  ” (a  study  by  a Com- 
mittee of  Conservative  barristers)  a quotation  from  Professor  Robson’s  Justice  and 
Administrative  Law  conveys  the  suggestion  that  the  maintenance  of  an  unnecessary 
secrecy  introduces,  in  the  local  tribunals  under  the  National  Insurance  Act,  an 
atmosphere  of  autocratic  bureaucracy  I received  a very  different  impression 
from  a recent  visit  to  a London  tribunal  who  seemed  to  me  to  give  a careful  and 
sympathetic  hearing  to  all  claims  coming  before  them  however  small  or  ill-founded. 

Special  Commissioners  of  Income  Tax 

10.  The  position  of  the  Special  Commissioners  is  well  known  and  needs  only  a 
brief  mention.  They  are  of  much  interest  because  they  suffer  from  most  of  the 
theoretical  objections.  They  are  appointed  by  the  Treasury  who  may  be  thought  to 
have  a powerful  interest  in  collecting  taxes.  One  half  of  their  number  are  appointed 
from  revenue  officials  and,  although  the  others  are  recruited  direct  from  the  Bar, 
they  hold  permanent  Crown  appointments.  They  sit  in  private ; they  allow 
appellants  to  appear  in  person  or  be  represented  by  their  accountants,  although  in 
cases  of  importance  representation  by  Counsel  is  usual.  Their  procedure  is  some- 
what less  formal  than  that  of  a court  of  law.  Nevertheless  for  over  a hundred 
years  they  have  been  the  final  judges  of  fact  in  income  tax  disputes  and,  while  the 
incidence  of  income  tax  continually  grows  more  painful  to  more  people,  their 
methods  of  adjudication  have  continued  to  give  general  satisfaction.  The  Donough- 
more  Committee  said  that  their  existence  was  a " standing  tribute  to  the  fair- 
mindedness  of  the  British  Civil  Service”,  although  the  precedent  should  not  be 
copied.  More  recently  the  Royal  Corxunission  presided  over  by  Lord  Radcliffe 
have  added  their  approval. 

I do  not  regard  the  Special  Commissioners  as  a typical  tribunal,  and  I agree  that 
they  ought  not  to  be  copied.  I mention  them  as  perhaps  the  most  striking  example 
of  the  way  theoretical  objections  break  down  in  the  face  of  actual  institutions. 
Those  who  argue  that  tribunals  operating  under  certain  conditions  are  likely  to 
produce  injustice  have  to  explain  away  the  Special  Commissioners  of  Income  Tax. 

Valuation  Tribunals 

11.  The  Lands  Tribunal  was  set  up  under  the  Lands  Tribunal  Act,  1949,  for  the 
purpose  of  taking  over  from  the  official  arbitrators  the  functions  of  determining 
compensation  for  the  compulsory  purchase  of  land,  and  a number  of  other  valuation 
functions  e.g.  the  determination  of  development  value  under  the  Town  and  Country 
Planning  Acts.  They  are  also  the  court  of  appeal  from  the  new  valuation  courts 
set  up  by  the  Local  Government  Act,  1948,  to  determine  the  value  of  property  for 
rating  purposes.  It  is  of  interest  to  note  that  this  appellate  jurisdiction  originally 
assigned  to  the  county  courts  was  subsequently  transferred  to  the  Lands  Tribunal. 
I undersand  that  one  of  the  main  reasons  was  to  secure  greater  uniformity  of 
nractice.  Apart  from  part-time  members  whose  sole  function  is  to  hear  certain  war 
damage  appeals,  the  tribunal  consists  of  2 lavi^ers  and  3 valuers,  one  of  them  an 
expert  in  mineral  values,  and  they  are  all  appointed  by  the  Lord  Chancellor.  Their 
procedure  resembles  that  of  a court  of  law.  and  legal  representation  is  usual. 
Occasionally,  however,  a party  appears  in  person  or,  exceptionally,  with  the  leave 
of  the  tribunal,  is  represented  by  some  other  person.  The  members  of  the  tribunal 
usually  sit  singly  and,  if  it  is  known  that  difficult  questions  of  law  are  likely  to  arise, 
a lawyer  is  selected.  Sometimes  a lawyer  and  a surveyor  sit  together  in  cases  of 
exceptional  importance,  or  even  a court  of  three  is  constituted.  The  procedure 
is  somewhat  more  flexible  than  that  of  the  High  Court  and,  as  all  members  of  the 
tribunal  (whether  lawyers  or  surveyors)  become  expert  in  their  business,  some  saving 
of  time  is  secured.  It  would  be  wrong  to  think,  however,  that  any  short  cuts  are 
made  by  the  use  of  informal  methods ; the  present  tendency  is  towards  greater 
formality. 

The  tribunal  tries  to  sit  in  a place  reasonably  near  the  property  to  be  valued, 
and  is  bound  to  comply  with  any  reasonable  request  of  either  party  to  inspect  that 
property  or  other  property  used  for  purposes  of  comparison. 
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Undoubtedly  a ffigh  Court  judge  could  perform  the  tasks  of  the  tribunal  and 
would  become  similarly  expert.  It  would  be  necessary,  however,  in  order  to  secure 
as  good  results,  to  assign  three  or  four  judges  to  this  work  and  let  them  do  it 
continuously  for  considerable  periods.  There  are  already  judges  of  the  High  Court 
assigned  _ to  particular  technical  fields,  e.g.  patent  cases,  but  it  seems  doubtful 
whether  it  is  desirable  to  increase  the  size  of  the  High  Court  in  order  to  enable  more 
specialised  judges  to  be  established  in  new  fields.  Moreover  an  essential  feature 
^ Lands  Tribunal  is  the  partnership  between  lawyer  and  surveyor  members. 
This  would  be  lost  if  the  surveyor  element  were  left  out  and,  conversely,  the  addition 
of  surveyors  to  sit  with  the  judges  would  result  in  a tribunal  very  similar  to  the 
Lands  Tribunal  but  a good  deal  more  expensive. 

None  of  the  criticisms  levelled  at  administrative  tribunals  would  seem  to  apply 
to  the  Lands  Tribunal.  _ Their  method  of  appointment,  and  the  nature  of  their 
task,  excludes  the  question  of  bias.  The  tribunal  give  reasoned  decisions  similar 
to  the  judgment  of  a court,  and  have  full  powers  of  discovery.  Evidence  is  taken 
on  oath  and  there  is  power  to  award  costs. 

12.  There  are  a number  of  other  tribunals  concerned  with  valuation  matters.  Under 
various  nationalisation  Acts,  e.g.  the  Electricity  Act,  1947,  and  the  Gas  Act,  1948, 
which  provided  for  the  payment  of  compensation  by  reference  to  the  value  of 
shares,  arbitration  tribunals  were  set  up  to  deal  (inter  alia)  with  compiensation 
disputes.  They  were  of  a not  uncommon  type,  consisting  of  a legal  chairman 
appointed  by  the  Lord  Chancellor  (or,  for  Scottish  cases,  the  Lord  President  of  the 
Court  of  Session)  and  two  other  members  appointed  by  the  Lord  Chancellor,  one 
with  business  experience  and  the  other  an  accountant.  The  Arbitration  Acts  applied, 
which  conferred  all  necessary  powers  of  discovery,  taking  evidence  on  oath  and 
costs.  Legal  representation  was  usual,  although  not  obligatory,  and  the  procedure 
was  comparable  to  that  of  a commercial  arbitration.  It  was  expected  that  these 
tribunals  might  have  to  deal  with  a large  volume  of  business  in  the  early  days  after 
nationalisation,  but  in  fact  most  disputes  were  settled  out  of  court.  The’ jurisdiction 
has  now  virtually  come  to  an  end.  I have  been  told  that  the  procedure  worked 
smoothly  in  cases  where  it  was  resorted  to,  and  no  complaints  arose, 

13.  Under  other  Acts  valuation  is  carried  out  by  single  referees  e.g.  s.  16  of  the 
Import  Duties  Act,  1932,  to  which  the  Donoughmore  Report  refers:  (see  para.  18 
on  p.  109).  In  general,  in  the  field  of  valuation,  judicial  functions  have  been 
assigned  to  special  tribunals  of  an  appropriate  character  without  apparently  giving 
rise  to  any  dissatisfaction  or  abuse.  It  may  be  observed  that  in  the  sphere  of 
commerce  there  is  a widespread  practice  (not  of  course  limited  to  valuation  matters) 
of  resorting  to  commercial  arbitrations  rather  than  proceeding  in  the  High  Court. 
Where  there  is  an  arbitration  clause  in  the  printed  form  of  contract  used  in  a 
particular  trade,  an  informal  panel  of  arbitrators  comes  into  existence,  well  versed 
in  the  usag^  and  technical  terms  of  the  trade  in  question.  The  attractions  of  com- 
mercial arbitration  lie  mainly  in  the  informal  nature  of  the  proceedings,  which  is 
congenial  to  business  men  discussing  a business  dispute,  and  the  expert  knowledge 
of  the  arbitrator.  It  is  no  doubt  one  thing  to  resort  to  arbitration  by  agreement, 
and  another  to  be  compelled  to  resort  to  a particular  form  or  arbitration  by  statute! 
Nevertheless  the  comparison  has  some  value  as  indicating  that  the  setting  up  of 
arbitration  procedures  under  many  statutes,  not  only  in  the  field  of  valuation  but 
in  other  fields  where  disputes  of  a technical  kind  may  arise  (section  7 of  the  National 
Health  Service  (Amendment)  Act,  1949  is  a recent  example),  is  supported  by 
common  sense  and  produces  acceptable  results. 

Rent  Tribun.\ls 

14.  I conclude  my  consideration  of  judicial  tribunals  with  a brief  reference  to 
the  Rent  tribunals.  These  tribunals  are  concerned  with  disputes  between  landlords 
and  tenants,  and  not  with  disputes  between  a Government  department  and  private 
citizens.  At  the  end  of  the  war,  with  an  acute  housing  shortage,  it  was  necessary  to 
protect  from  exploitation  the  tenants  of  furnished  premises,  which  were  outside  the 
Rent  Restriction  Acts.  The  problem  was  to  devise  a suitable  method  of  fixing  fair 
rents  for  large  numbers  of  such  tenancies. 
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The  solution  provided  by  the  Furnished  Houses  (Rent  Control)  Act,  1946,  was 
to  set  up  local  tribunals  with  much  the  same  kind  of  qualities  as  the  local  tribunals 
under  the  National  Insurance  Acts,  viz.  accessibility,  informality  and  cheapness. 
The  tribunals  consist  of  a chairman  and  two  other  members  appointed  by  the 
Minister  of  Housing  and  Local  Government.  The  chairman  is  usually  but  not 
always  a lawyer,  and  the  other  members  are  generally  persons  with  some  experience 
of  housing  problems  and  conditions  in  the  district.  The  hearing  is  in  public, 
evidence  is  not  taken  on  oath  and  the  procedure  is  informal.  Legal  representation 
is  allowed,  but  is  not  obligatory,  and  the  parties,  especially  tenants,  often  appear 
in  person.  An  important  feature  of  the  procedure,  although  the  rules  do  not 
require  it,  is  the  inspection  of  the  premises  by  the  members  of  the  tribunal. 

These  tribunals  have  been  much  criticised  by  the  legal  profession,  and  their 
decisions  have  often  been  set  aside  by  the  High  Court,  especially  in  the  early  days. 
My  knowledge  is  not  sufficient  to  enable  me  to  assess  the  validity  of  the  criticism, 
but  I am  naturally  disposed,  as  a lawyer,  to  think  that  landlord  and  tenant  matters 
would  be  better  disposed  of  by  a court  of  law.  I doubt,  however,  whether  the 
jurisdiction  could  possibly  have  been  given  to  the  county  courts  in  the  peak  period 
after  the  war,  without  completely  disrupting  the  machinery  of  these  courts  or 
diluting  their  quality.  Moreover  inspection  seems  to  me  a necessary  part  of  the 
procedure— -the  impression  given  by  a description  of  furnished  premises  may  be 
fantastically  different  from  the  reality — and  county  court  judges  could  hardly  have 
been  expected  to  carry  out  numerous  inspections  of  furnished  premises,  mostly  of 
the  humblest  kinds,  in  London  and  other  big  cities.  Inevitably  the  county  courts 
would  have  relied  more  on  strict  proof  of  the  facts  in  court,  with  the  necessary 
concomitants  of  legal  representation  and  expert  witnesses,  and  more  delay  and 
expense. 

The  point  that  I want  to  make  is  that  the  problem  here  is  essentially  a practical 
one,  and  not  one  of  principle.  Probably  the  Rent  tribunals,  or  something  like 
them,  have  provided  the  b^t  or  the  only  possible  solution  up  till  now.  It  may 
be  (that,  as  the  volume  of  business  becomes  more  manageable,  it  will  be  possible 
for  it  to  be  handled  by  the  county  courts  with  their  higher  standards  of  judicial 
process.  This  would  quieten  the  anxieties  of  lawyers  who  feel  that  in  this  case 
tribunals  of  the  Ministerial  type  have  invaded  the  proper  domain  of  courts  of  law. 


TRIBUNALS  CONCERNED  WITH  ADMINISTRATIVE  DECISIONS 

15.  I now  (turn  to  the  tribunals  concerned  with  what  are  sometimes  called  quasi- 
judicial decisions  i.e.  administrative  decisions  taken  after  a judicial  consideration 
of  the  representations  of  affected  persons.  The  Donoughmore  Committee  laid 
down  the  general  proposition  (para.  9 in  the  middle  of  page  93)  that  a decision 
which  ultimately  turns  on  administrative  policy  should  normally  be  taken  by  the 
executive  Minister.  They  recognise  however  that  there  may  be  decisions,  which 
they  describe  (in  a passage  in  para.  4 on  page  81)  as  “composite”,  which  may 
properly  be  ^assigned  to  an  independent  tribunal.  They  instance  the  Traffic  Com- 
missioners under  Part  IV  of  the  Road  Traffic  Act,  1930  (now  the  licensing  authorities 
for  public  service  vehicles),  and  the  licensing  justices.  These  tribunals  deal  with 
the  whole  matter  from  beginning  to  end ; in  fact  the  particular  administrative 
function  is  entrusted  to  the  tribunal  instead  of  to  an  administrative  authority. 
Another  example  is  the  Transport  Tribunal,  who  exercise  very  important  functions 
in  relation  to  the  railways  and  other  forms  of  transport,  including  an  appellate 
jurisdiction  with  respect  to  decisions  of  the  licensing  authorities  for  public  service 
vehicles.  As  regards  some  of  their  functions  they  are  the  successors  of  the  Railway 
and  Canal  Commission  and  the  Railway  Rates  Tribunal. 

The  Donoughmore  Committee  also  recommend  in  paragraph  III  on  page  116 
that  “ in  any  exceptional  case  in  which  it  appears  probable  that  a Minister  may 
be  disqualified  by  an  ‘ interest  ’ of  the  kind  last  mentioned  from  discharging 
impartially  the  judicial  functions  involved  in  the  quasi-judicial  decision,  Parliament 
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should  consider  the  desirability  of  dividing  the  decision  and  entrusting  the  judicial 
functions  to  a Ministerial  Tribunal  whose  adjudication  would  be  binding  on  the 
Minister  when  in  his  discretion  he  completes  the  quasi-judicial  decision  by  adminis- 
trative action.”  No  example  of  this  type  of  tribunal  was  given  in  the  Donoughmore 
Report,  but  since  then  a number  have  come  into  existence  of  which  perhaps  the 
most  important  are  the  Agricultural  Land  Tribunals  discussed  later. 

16.  In  relation  to  tribunals  of  both  these  kinds  the  standpoint  of  criticism  may 
be  rather  different  from  that  taken  in  relation  to  judicial  tribunals.  Where  the 
subject-matter  is  administrative,  the  procedure  of  a court  of  law  is  not  necessarily 
appropriate,  and  I shall  refer  to  this  point  again  in  relation  to  the  licensing 
authorities  for  public  service  vehicles.  It  has  often  been  said  by  judges  that  it  is 
not  their  proper  function  to  decide  questions  of  public  policy. 

On  the  other  hand,  when  one  is  considering  British  constitutional  principles  it  is 
seldom  possible  or  wise  to  press  any  distinction  too  far.  The  Donoughmore  Com- 
mittee, on  pages  94  to  96,  discuss  by  no  means  disapprovingly  the  administrative 
jurisdiction  then  exercisable  by  the  Railway  and  Canal  Commission,  a court  of  high 
standing  with  a strict  procedure,  under  the  Mines  (Working  Facilities  and  Support) 
Act  1923.  This  jurisdiction,  which  is  not  a very  active  one,  has  now  actually  been 
transferred  to  the  High  Court,  which  makes  the  point  even  stronger.  Moreover 
there  is  the  Transport  Tribunal  whose  procedure,  in  some  degree  inherited  from  the 
Railway  and  Canal  Commission,  is  also  nearly  as  formal  as  that  of  the  High  Court. 
I would  not  contend  for  a moment  that  this  important  tribunal  does  not  discharge 
its  administrative  functions  in  an  efficient  manner,  but  I shall  argue  that  it  ought 
to  be  regarded  as  exceptional. 


Licensing  Authorities  for  Public  Service  Vehicles 

17.  These  authorities  are  set  up  under  sections  63  and  98  of  the  Road  Traffic 
Act  1930  to  decide  whether  licences  for  “ road  services  ”,  i.e.  for  public  bus  and 
coach  services,  should  be  granted.  In  the  London  area  the  authority  consists  of  a 
single  individual  appointed  by  the  Minister  of  Transport  and  Civil  Aviation,  and  in 
the  other  ten  areas  into  which  the  country  is  divided  the  authority  consists  of  a 
chairman  appointed  by  the  Minister  and  two  other  members  drawn  from  panels 
of  persons  nominated  by  local  authority  associations.  Neither  the  London  Com- 
missioner nor  the  chairmen  of  the  other  authorities  are  necessarily  lawyers  ; they 
include  persons  with  administrative  experience  and  sometimes  retired  officials  of 
the  Ministry  with  experience  in  road  traffic.  They  hold  public  hearings,  at  which 
not  only  the  applicant  but  local  authorities  and  existing  operators  in  the  area  con- 
cerned are  able  to  present  their  case.  Legal  representation  is  common,  but  many 
applicants  and  operators  present  their  own  cases.  The  proceedings  are  informal, 
evidence  is  not  taken  on  oath,  and  there  are  no  powers  to  compel  attendance  and 
produce  documents.  Recently  a committee,  presided  over  by  Mr.  Gerald  Thesiger 
Q.C.  reported  on  the  licensing  of  road  passenger  services,  and  in  paras.  82  to  99 
of  the  report  the  committee  discuss  whether  the  procedure  is  satisfactory.  They 
come  to  the  conclusion  that  it  is  satisfactory  for  the  purposes  for  which  it  was 
designed  viz.  to  give  a fair  and  open  hearing  to  all  the  interests  affected.  Paragraph 
83  runs  as  follows:  — 

“Certain  criticisms  have  been  made  to  us  of  the  informality  of  proceedings 
before  the  Licensing  Authorities.  These  criticisms  have  come  particularly  from 
the  legal  profession,  and  the  local  authorities  in  Scotland,  There  runs  through 
them  the  common  desire  to  see  these  proceedings  made  more  akin  to  those 
which  it  is  suggested  take  place  in  certain  Courts  with  which  those  making  the 
representations  are  familiar,  though  the  extent  to  which  it  .is  desired  that  the 
present  proceedings  should  be  altered  varies.  In  our  view  such  proposals  over- 
look the  ^sential  point  that  the  procedure  of  a tribunal  should  be  that  which 
is  best  adapted  to  the  object  for  which  the  tribunal  exists.” 
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Subsequently,  after  referring  to  the  procedure  of  Select  Comnaittees  of  Parliament 
and  of  the  Licensing  Justices,  they  proceed  in  paragraph  85:  — 

“ The  point  that  should  be  borne  in  mind  is  that  it  is  important  in  the 
interests  of  fairness  to  the  parties  and  of  efficiency  that  the  Licensing 
Authorities’  proceedings  should  be  conducted  in  a fair  and  judicial  manner. 
Except  in  this  respect  there  is  even  in  theory  no  case  for  assuming  that  the 
adoption  of  a code  of  procedure  that  is  of  use  in  some  particular  Court  in 
some  particular  country  would  necessarily  tend  toward  the  more  efficient  dis- 
charge of  the  Licensing  Authorities’  functions.  In  practice  moreover  we  have 
received  no  significant  evidence  that  the  procedure  followed  by  the  Licensing 
Authorities  falls  short  of  a desirable  standard  of  fairness  or  efficiency.  We  have 
found  no  desire  among  operators  for  any  such  radical  change  as  would  bring 
Licensing  Authorities’  proceedings  more  into  line  with  the  Courts.” 

18.  An  appeal  lies  from  the  decisions  of  the  licensing  authority  to  the  Minister, 
either  by  an  unsuccessful  applicant  or  by  a local  authority  or  operator  objecting 
to  the  grant  of  the  licence.  The  procedure  for  the  determination  of  such  appeals 
falls  under  the  second  part  of  the  Committee’s  terms  of  reference,  and  is  not 
discussed  here.  The  report  of  the  Thesiger  Committee  contains  a discussion  of  some 
general  interest  (in  paragraphs  190  to  226)  on  whether  such  appeals  should  continue 
to  go  to  the  Minister  or  should  go  to  an  independent  tribunal  as  in  the  case  of 
licences  for  goods  vehicles.  The  majority  of  the  committee,  including  the  chairman, 
approve  of  the  existing  system,  on  the  ground  that  it  is  constitutionally  right  that  a 
Minister  responsible  to  Parliament  should  have  the  ultimate  control  of  what  is 
essentially  an  administrative  matter.  In  paragraph  200  they  say : — 

“ The  Minister  on  the  other  hand  is  responsible  to  Parliament  and  although 
this  may  be  held  to  expose  him  to  political  influence,  it  has  certain  valuable 
implications.  He  should,  of  course,  exercise  his  jurisdiction  judicially  and  refuse 
to  be  influenced  by  ex  parte  representations  on  cases  under  appeal ; and  so 
far  as  we  are  aware  he  has  never  been  so  influenced.  On  the  other  hand  he 
must  be  able  to  satisfy  Parliament  that  he  has  rightly  interpreted  such  con- 
siderations as  the  public  interest,  of  which  in  the  last  resort  Parliament  is  the 
arbiter.  Moreover,  he  is  never  allowed  to  forget  that  while  justice  must  be  done 
to  the  parties  to  a case,  the  purpose  of  the  licensing  system  is  to  provide  the 
country  with  suitable  and  efficient  transport  services.  Parliament  thus  provides 
a constant  corrective  to  any  tendency  to  an  excessively  rigid  administration 
of  the  Acts.” 

The  opposite  view  is  argued  by  Mr.  R.  F.  Lyne,  a member  of  the  Bar,  in  paras.  207 
to  226,  and  he  claims  the  support  of  many  bodies  representative  of  the  interests 
concerned  (see  paragraph  213). 

19.  The  Thesiger  Committee  distinguish  between  licences  for  public  service 
vehicles  and  licences  for  goods  vehicles  on  the  ground  that  in  the  former  case  flie 
public  interest  is  more  directly  affected.  In  the  latter  case  the  original  jurisdiction 
is  exercised  by  the  chairman  of  the  licensing  authorities  for  public  service  vehicles 
sitting  alone,  and  an  appeal  lies  to  the  Transport  Tribunal.  I find  the  distinction 
difficult  to  explain,  because  undoubtedly  the  licensing  of  goods  vehicles  involves 
important  questions  of  public  policy.  However  I prefer  to  give  my  view  on  the 
constitutional  point  when  I come  to  the  Transport  Tribunal  itself. 

I ought  to  add  that  the  Minister  has  power  under  section  63  (1)  of  the  Road 
Traffic  Act  1930,  as  extended  by  section  57  of  the  Transport  Act  1947,  to  give 
general  directions  to  both  kinds  of  road  licensing  authorities.  This  enables  him  to 
keep  some  control  of  the  policy  followed  by  the  authorities  in  exercising  their 
functions,  which  seems  to  me  right  and  proper  in  what  is  an  essentially  administra- 
tive sphere.  I believe  also  that  conferences  of  the  chairmen  are  held  at  the  Ministry 
to  discuss  questions  of  policy. 
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The  Til^nsport  Tribltn’al 

20.  I do  not  need  to  say  very  much  about  the  constitution  of  this  tribunal.  The 
three  permanent  members  are  appointed  by  the  Crown  and  consist  of  a barrister 
of  high  standing  (who  is  the  chairman),  a person  of  experience  in  commercial 
affairs  and  a person  of  exF«rience  in  transport  business.  In  addition  extra  members 
are  nominated,  as  appropriate,  from  panels  of  persons  representing  various  trading 
and  transport  interests  affected.  The  procedure  is  in  nearly  all  respects  like  that  of 
the  High  Court,  except  that  the  power  to  award  costs  is  restricted.  The  jurisdic- 
tion of  the  tribunal  is  in  respect  of  administrative  matters,  their  most  important 
duty  being  to  approve  schemes  of  railway  charges  both  for  passenger  and  goods 
traffic.  In  performing  this  function  they  have  to  hold  the  balance,  broadly  speaking, 
betw’een  different  classes  of  transport  users  and  different  forms  of  transport.  Their 
decisions  are  final,  excepi  that  there  is  a very  rarely  exercised  right  of  appeal  on 
questions  of  law  to  the  Court  of  Appeal,  and  they  are  not  in  any  way  responsible, 
or  subject  to  the  directions  of,  the  Minister  of  Transport.  Constitutionally  this 
is  a curious  position  and  is  in  contradiction  to  the  principles  advanced  in  the  Thesiger 
Report.  It  takes  away  from  the  sphere  of  Parliamentary  responsibility  matters  of 
considerable  national  im]X)rtance  for  which  one  would  expect  a Minister  to  be 
answerable. 

My  view  is  that  the  Transport  Tribunal,  like  the  Railway  and  Canal  Commission, 
should  be  regarded  as  an  exceptional  institution  and  should  not  be  imitated  in  other 
fields  without  the  most  careful  consideration.  I do  not  deny  that  it  provides  a 
suitable  procedure  for  deciding  matters  of  great  complexity  involving  large  com- 
peting commercial  interests.  Before  settling  a compficated  scale  of  railway  charges 
for  many  different  kinds  of  commercial  traffic,  the  responsible  authority  must 
examine  and  decide  many  issues  of  fact  of  a disputable  kind,  and  it  may  well  be 
that  the  best  method  of  doing  so  is  for  the  Transport  Commission  to  make  out  its 
case  for  the  proposed  charges  and  for  the  big  commercial  users,  and  the  rival  forms 
of  transport,  to  test  that  case  by  rigorous  cross-examination  in  open  court  and  to 
advance  alternative  proposals  which  can  be  similarly  tested.  The  process  is  lengthy 
and  expensive,  but  the  parties  to  the  proceedings  can  afford  them,  and  the  intricate 
economic  problems  can  be  thrashed  out.  It  may  be  that  in  this  kind  of  situation 
a body  like  the  Transport  Tribunal  provides  the  best  solution,  although  my  own 
knowledge  of  its  operation  is  too  limited  for  me  to  express  a positive  view.  Although 
the  tribunal  resembles  a court  of  law,  I much  prefer  that  its  jurisdiction,  which  is  so 
much  concerned  with  the  decision  of  questions  of  policy,  should  not  be  discharged 
by  the  High  Court  itself,  with  its  tradition  of  detachment  from  such  questions. 
No  doubt  also  the  lay  members  of  the  court,  with  their  business  experience  and 
expert  knowledge,  contribute  to  the  Tribunal’s  capacity  to  decide  such  questions. 


Agricultural  Land  Tribunals 

21.  The  Agriculture  Act,  1947,  provides  for  the  setting  up  of  tribunals  to  decide 
certain  matters  referred  to  them  by  the  Minister  of  Agriculture,  Fisheries  and  Food. 
The  most  important  matters  for  present  purposes  are  whether  the  owner  or  occupier 
of  a farm  should  be  dispossessed  on  the  ground  that  his  management  or,  as  the  case 
may  be.  his  cultivation  of  the  farm,  is  incompetent  (ss.  16  (5)  and  17  (3)  of  the  Act) ; 
also  whether  the  Minister  ought  to  be  empowered  to  purchase  agricultural  land 
previously  under  requisition  in  order  to  secure  the  “ full  and  efficient  use  ” of  the 
land  for  agriculture  (s.  85  of  the  Act).  The  latter  question  was  the  one  involved 
in  the  case  of  Woollett  v.  Minister  of  Agriculture  and  Fisheries  (1955)  1 Q.B.  103, 
where  a small  acreage  of  land  owned  by  Mrs.  Woollett,  together  with  other  adjacent 
small  holdings,  all  of  which  had  previously  been  under  requisition,  were  proposed  to 
be  acquired  so  as  to  enable  them  to  be  farmed  as  a single  unit. 

22.  There  are  nine  of  these  tribunals  in  England  and  Wales  and  they  consist 
of  a legal  chairman  appointed  by  the  Lord  Chancellor,  sitting  with  a farmer  and  a 
landowner  appointed  by  the  chairman  from  panels  of  persons  selected  by  the  Lord 
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Chancellor  from  nominees  of  the  National  Farmers  Union  and  an  association  repre- 
senting landowners,  respectively.  There  is  an  oral  hearing  to  which  the  public  are 
admitted  unless  the  parties  otherwise  request,  and  legal  representation  is  usual 
Some  informality  of  procedure  is  permitted,  e.g.  the  admission  of  hearsay  evidence 
and  the  dispensing  with  strict  proof  of  documents,  hut  in  practice  the  procedure  is 
fairly  strict  and  evidence  is  taken  on  oath.  Possibly  the  most  important  part  of 
the  whole  proceeding  is  the  inspection  of  the  farm  by  the  tribunal,  because  this  gives 
the  experienced  farmer  and  landowner  who  are  members  of  the  tribunal  a better 
idea  of  whether  the  farm  has  been  properly  cultivated  or  managed  or  (in  the  second 
kind  of  case)  whether  it  is  essential  for  the  land  to  be  farmed  as  part  of  a larger 
unit,  than  they  would  get  from  merely  hearing  evidence  or  reading  documents. 
Only  a tribunal  of  this  character,  using  their  own  knowledge  and  experience,  can  in 
my  opinion  hope  to  discharge  this  somewhat  invidious  task. 

23.  In  the  Woollett  case  there  was  judicial  criticism  of  the  fact  that  the  tribunal 
gave  no  reasons  for  its  decision.  There  was  also  a suggestion  in  the  judgment  of 
the  judge  of  the  first  instance  (Stable  J.)  that  the  hearing,  which  involved  25  people, 
ought  to  have  lasted  more  than  a day.  A rather  different  impression,  however,  is 
given  in  the  following  passage  in  Lord  Justice  Denning’s  judgment:  — 

“ The  Woolietts  promptly  gave  notice  of  appeal.  So  did  several  other  owners. 
In  all  twenty-five  owners  of  plots  appealed.  The  appeals  came  on  for  hearing 
at  Chelmsford  on  September  24,  19M,  before  a tribunal  composed  of  Sir  Cecil 
Oakes,  a Mr.  Elliott  and  a Mr.  Soper.  The  hearing  lasted  a full  day.  The 
■tribunal  inspected  the  property  on  October  6th,  1951.  and  on  October  12th, 
1951,  issued  their  decision.” 

The  twenty-five  appeals  related  to  what  was  really  the  same  proposal,  viz.  to 
amalgamate  all  the  plots  into  a single  farm  so  as  to  secure  better  agricultural 
production.  The  implication  in  Lord  Justice  Denning’s  remarks  is  that  the  full 
day’s  hearing  combined  with  the  inspection  was  not  inadequate. 

It  is  now  the  practice  to  give  reasoned  decisions,  but  it  may  be  observed  that,  in 
the  type  of  case  which  an  Agricultural  Land  Tribunal  has  to  decide,  viz.  whether  a 
particular  piece  of  land  can  be  farmed  more  efficiently  in  one  way  than  another, 
a simple  decision,  like  the  verdict  of  a jury,  may  not  always  be  out  of  place.  The 
fact  is  that  the  decision  in  the  Woollett  case  was  reversed  by  the  Minister  not 
because  it  was  wrong  and  could  not  be  justified  by  the  terms  of  the  Act — indeed  it 
seems  to  have  been  just  the  kind  of  case  for  which  section  85  of  the  Act  was 
designed ; nor  because  the  hearing  before  the  Agricultural  Land  Tribunal  was 
inadequate.  The  real  reason  was  that  public  opinion  would  not  tolerate  the  appli- 
cation of  the  policy  laid  down  in  the  Act  to  the  particular  circumstances  of  the 
Woolietts  and  their  small  holding. 

24.  The  Agricultural  Land  Tribunals  provide  an  example  of  the  procedure 
suggested  by  the  Donoughmore  Committee  as  appropriate  where,  although  the  matter 
is  mainly  administrative,  and  suitable  for  the  Minister’s  decision,  his  interest  in  the 
policy  may  be  such  as  to  disqualify  him  “ from  discharging  impartially  the  judicial 
functions  involved  in  the  decision.”  The  matters  to  be  decided  are  difficult,  because 
it  is  necessary  to  balance  the  public  interest,  which  requires  that  agricultural  land 
should  be  cultivated  to  the  best  advantage,  against  the  hardship,  almost  penal  in 
character,  to  the  individual.  At  first  sight  it  seems  that  such  a decision  can  only  be 
taken  by  the  Minister  responsible  for  the  policy,  yet  a sense  of  fair  play  insists 
that  a judicial  hearing  should  take  place  before  a tribunal  which  is  seen  to  be  quite 
independent. 

A compromise  position  would  have  been  to  leave  the  ultimate  decision  to  the 
Minister,  while  providing  for  the  hearing  by  the  tribunal  and  the  publication  of  its 
findings.  An  example  of  such  a procedure  arises  under  Part  n of  the  First  Schedule 
to  the  Food  and  Drugs  (Milk,  Dairies  and  Artificial  Cream)  Act,  1950.  When  the 
registration  of  a dairy  farm  or  dairy  farmer  is  refused  or  cancelled,  the  matter 
is  referred  to  an  independent  tribunal  comprfsing  members  representing  the  interests 
of  farmers  and  consumers.  The  Minister  is  bound  by  the  findings  of  fact  of  the 
tribunal,  but  he  has  the  final  administrative  decision. 
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25.  There  are  other  tribunals  set  up  to  review  decisions  of  a Minister  which 
may  seriously  affect  the  livelihood  of  the  persons  concerned,  for  example:  — 

(a)  the  fribunal  set  up  under  S.  6 of  the  Prevention  of  Fraud  (Investments) 
Act,  1939,  which  investigates  cases  where  a licence  to  deal  in  securities 
IS  refused  or  revoked  by  the  Board  of  Trade  ; 

(b)  the  Independent  Schools  Tribunal  set  up  in  accordance  with  the  Sixth 
Schedule  to  the  Education  Act,  1944,  which  deals  {inter  alia)  with  striking 
a school  off  the  register  of  independent  schools  kept  under  Part  III  of 
the  Act  or  disqualifying  a person  to  be  the  proprietor  .of  an  independent 
school  or  to  teach  at  any  school  (this  Part  of  the  Act  is  not  yet  in  opera- 
tion, but  may  be  shortly)  ; 

(c)  the  tribunal  set  up  in  accordance  with  Part  I of  the  First  Schedule  to  the 

Children  Act,  1948,  which  deals  with  similar  questions  in  relation  to  the 
registration  of  voluntary  homes  (see  sections  29  and  30  of  the  Act). 

All  _ are  three-member  tribunals  with  special  qualifications  appropriate  to  their 
subject  matter.  In  each  case  the  ban  (to  use  a generic  term)  cannot  be  imposed, 
if  there  is  an  appeal  to  the  tribunal,  unless  the  tribunal  so  decides.  The  Minister 
is  therefore  bound  by  the  decision,  although  it  is  in  a sense  administrative.  The 
justification  for  the  tribunals  seems  to  be  not  so  much  the  department’s  special 
**  interest  ”,  because  each  department  has  only  a supervisory  concern  which  would 
hardly  disqualify  the  Minister  for  deciding  the  matter  impartially,  but  the  penal 
nature  of  the  decision.  This  may  be  a more  real  ground  for  this  type  of  exceptional 
procedure  than  the  departmental  interest  suggested  by  the  Donoughmore  Committee. 

I should  add  that  these  tribunals  have  been  resorted  to  very  rarely,  but  this  does 
not  mean  that  they  are  not  a valuable  safeguard. 

Health  Service  Tribunal 

26.  The  elaborate  system  of  administering  the  practitioner  services  under  Part  IV 
of  the  National  Health  Service  Act,  1946,  seems  to  fall  mostly  outside  the  first 
part  of  the  Committee’s  terms  of  reference.  The  various  local  professional  service 
committees  are  not  appointed  by  the  Minister,  and  they  report  to  the  Executive 
Councils,  who  are  administrative  bodies  of  a considerable  degree  of  independence. 
The  Medical  Practices  Committee  acts  mainly  as  a recruiting  board  for  filling 
vacancies  in  the  medical  service,  and  its  procedure  is  purely  administrative. 

There  remains  the  tribunal  appointed  under  Section  42  of  the  Act  to  decide  the 
question,  subject  to  a final  appeal  to  the  Minister,  whether  a professional  man  ought 
to  be  disqualified  for  employment  in  the  service  on  the  ground  that  his  continued 
employment  “ would  be  prejudicial  to  the  efficiency  of  the  service  This  seems  to 
me  the  best,  and  perhaps  the  most  important,  example  of  the  kind  of  tribunal  that 
I have  just  been  considering  i.e.  a tribunal  established  to  give  a judicial  hearing  to 
a man  threatened  with  the  loss  of  his  livelihood. 

The  tribunal  consists  of  a legal  chairman  of  high . standing  appointed  by  the 
Lord  Chancellor,  a member  appointed  by  the  Minister  of  Health  from  a panel 
of  members  of  the  appropriate  profession  established  in  consultation  with  the 
professional  association,  and  a third  member  (at  present  a doctor)  appointed  from 
a panel  established  in  consultation  with  the  Executive  Councils.  The  tribunal 
has  a fairly  strict  legal  procedure,  and  legal  representation  is  allowed.  The  profes- 
sional man  whose  case  is  being  considered  can  have  it  heard  in  public  if  he  wishes, 
but  hitherto  proceedings  have  always  been  in  private.  It  is  believed  that  the  tribunal 
serves  its  purpose  well  and  enjoys  the  confidence  of  the  professions  concerned. 
There  is  little  overlapping  with  the  disciplinary  tribunals  of  the  professions  them- 
selves because,  if  there  is  a question  of  disqualification  for  professional  misconduct 
(as  distinct  from  prejudice  to  “ the  efficiency  of  the  service  ”),  it  is  left  to  the 
professional  tribunal  to  deal  with. 

27.  This  brings  me  to  my  final  point  on  this  part  of  the  subject.  The  Com- 
mittee will^^no  doubt  bear  in  mind,  when  considering  Ministerial  tribunals  which 
deal  with  loss  of  livelihood  ” questions,  that  all  the  main  professions  have  their 
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disciplinary  bodies  with  powers  to  disqualify  practitioners.  These  bodies  of  course 
fall  outside  the  Committee’s  terms  of  reference. 

To  take  the  medical  profession  as  an  example,  this  power  is  exercised  by  the 
Medical  Disciplinary  Committee  constituted  under  the  Medical  Act,  1950,  and 
consisting  of  members  of  the  General  Medical  Council.  The  procedure  is  laid 
down  in  the  Medical  Disciplinary  Committee  (Procedure)  Rules,  1951  (S:L  1951 
No.  665).  The  main  points  are  that  the  Committee  can  sit  in  private  (rule  60  (1)). 
The  doctor  concerned  may  appear  in  person,  or  may  be  represented  by  a lawyer 
or  by  an  officer  or  member  of  a medical  organisation  or  by  a member  of  his 
family  (rule  65  (2)),  and  some  relaxation  o-f  the  rules  of  evidence  is  permitted 
by  rule  63.  I have  no  doubt  that  the  proceedings,  which  are  not  presided  over 
by  a lawyer,  are  a good  deal  less  strict  than  a court  of  law,  although  admittedly, 
since  1950,  there  has  been  a right  of  appeal  to  the  Privy  Council.  My  point  is 
that  the  professional  disciplinary  tribunals  have  much  the  same  qualities  as  the 
tribunals  set  up  by  Ministers  to  deal  with  “loss  of  livelihood”  questions.  This 
bears  out  my  belief  that  these  tribunals  and  their  method  of  working  are  appropriate 
to  their  purpose. 

TRIBUNALS;  SUMMING  UP 

28.  I have  the  following  general  observations  to  make  about  the  tribunals  referred 
to  in  this  memorandum:  — 

(a)  There  are  many  tribunals,  of  which  the  National  Insurance  local  tribunals 

are  a good  example,  in  which  accessibility,  cheapness  and  informality  are 
essential  in  order  that  ordinary  people  may  get  justice  under  wide  State 
schemes.  These  tribunals  serve  their  purpose,  and  the  case  against  them, 
so  far  as  my  knowledge  goes,  seems  unreal. 

(b)  Tribunals  combining  a certain  degree  of  informality  with  the  advantages 

of  expert  knowledge  on  the  part  of  the  members  of  the  tribunal  are 
appropriate  and  useful  in  technical  fields,  especially  in  valuation.  Com- 
mercial arbitrations  provide  some  analogy. 

(c)  The  Rent  Tribunals  exemplify  the  practical  reasons  which  may  justify 

special  tribunals  in  a field  more  appropriate  to  courts  of  law. 

(d)  A few  tribunals,  such  as  the  Road  Licensing  Authorities  and  the  Transport 
Tribunal,  directly  exercise  administrative  functions.  This  should  be-  re- 
garded as  exceptional  and  contrary  to  the  principle  of  Ministerial  responsi- 
bility, but  may  be  appropriate  where  competing  business  interests  are 
affected  by  the  decision.  A legalistic  procedure  is  not  necessarily  desirable. 

(e)  A number  of  tribunals  set  up  under  recent  Acts  provide  a judicial  hearing 

for  a person  upon  whom  great  hardship,  sometimes  involving  loss  of 
livelihood,  may  be  inflicted  by  an  administrative  decision.  Such  tribunals 
have  members  with  knowledge  of  the  particular  profession  or  livelihood 
involved,  and  seem  appropriate  to  their  purpose.  The  disciplinary  bodies 
of  the  professions  perform  a comparable  function. 

I submit  that  any  general  attack  on  Ministerial  Tribunals  cannot  be  substantiated, 
nor  do  I think  that  it  is  pressed  very  hard,  even  by  the  legal  critics.  I would  not 
contend  that  all  tribunals  work  perfectly,  but  my  impression  is  that  their  composi- 
tion and  procedure  are  in  the  main  well-adapted  to  their  purpose. 

PART  n— ADMINISTRATIVE  PROCEDURES 

29.  As  the  Donoughmore  Committee  said  more  than  once  a decision  which 
ultimately  turns  on  administrative  policy  should  normally  be  taken  by  the  executive 
Minister  (see  paragraph  9,  page  93).  There  are  many  fields  where  the  exercise  of 
statutory  powers  involves  a conflict  between  Government  policy  and  private 
interests,  and  any  delegation  of  the  responsibility  of  decision  to  an  independent 
tribunal  would  be  inappropriate  and  inconsistent  with  the  principle  of  Ministerial 
responsibility  to  Parliament.  In  such  cases  it  is  usual  to  provide  by  Act  of  Par- 
liament that,  if  the  proposals  are  objected  to,  a public  inquiry  dr  hearing  must  be 
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held  by  or  on  behalf  of  the  Minister  before  the  decision  is  made.  The  most 
important  and  controversial  cases  are  those  which  involve  (a)  the  compulsory  pur- 
chase of  land  for  such  purposes  as  housing,  education  and  the  construction  of 
roads,  or  (6)  the  control  under  the  Town  and  Country  Planning  Acts  of  the  develop- 
ment of  land. 

30.  The  main  compulsory  purchase  code  is  contained  in  the  Acquisition  of  Land 
(Authorisation  Pr-ocedure)  Act,  1946,  and  applies  both  to  purchases  by  local  authori- 
ties and  purchases  by  Ministers:  see  Parts  I and  II  of  the  First  Schedule  to  the 
Act.  In  both  cases  the  primary  purpose  of  the  inquiry  is  to  enable  persons  interested 
in  the  land  to  state  their  objections  to  the  proposals  and,  if  there  are  no  objections, 
no  inquiry  is  held.  In  the  former  case,  however,  where  the  local  authority  is  the 
purchaser  and  has  a right  to  be  heard,  the  scope  of  the  inquiry  tends  to  go  beyond 
the  mere  ventilation  of  objections.  The  local  authority  calls  its  own  officials  as 
witnesses,  not  only  to  rebut  the  objections  but  to  justify  its  own  proposals  to  the 
Minister’s  inspector,  and  the  objectors  have  the  opportunity  of  cross-examining 
those  witnesses.  There  thus  arises  something  like  the  trial  of  a legal  issue,  a develop- 
ment which  was  probably  not  contemplated  when  the  statutory  procedure  first 
originated. 

The  position  is  different  when  the  Minisfter  is  himself  the  acquiring  authority.  In 
such  cases  he  cannot  be  a party  at  his  own  inquiry  and  his  officials  need  not  justify 
ffie  proposals  to  the  inspector ; and  accordingly  they  confine  themselves  to  explain- 
ing the  proposals  and  answering  questions  submitted  through  the  inspector.  The 
Minister  is  not  legally  represented,  and  the  witnesses  called  by  the  objectors,  althO'Ugh 
they  may  be  questioned  by  the  inspector,  are  not  submitted  to  hostile  cross- 
examination. 

The  inspector  is  appointed  by  the  Minister  and  is  often  an  officer  of  his  depart- 
ment. At  the  end  of  the  inquiry  he  makes  his  report  to  the  Minister  which  usually 
contains  both  findings  of  fact  and  recommendations.  In  most  cases  the  report  is  not 
published  but  there  are  exceptions  e.g.  in  the  case  of  compulsory  purchase  inquiries 
by  the  Minister  of  Education.  The  Minister  makes  his  decision  after  considering 
the  report,  and  generally  gives  his  reasons  for  that  decision  to  parties  represent^ 
at  the  inquiry. 

Planning  enquiries  are  held  under  sections  15  and  16  of  the  Town  and  Country 
Planning  Act,  1947.  Both  the  planning  authority  and  the  person  seeking  planning 
permission  appear  at  these  inquiries,  and  the  procedure  is  similar  to  the  procedure 
at  inquiries  into  compulsory  purchase  proposals  of  local  authorities,  except  that  the 
person  seeking  permission  puts  his  case  before  the  authority.  The  more  elaborate 
inquiries  into  development  plans  are  held  under  Section  10  of  the  Act,  and  I need 
not  describe  for  my  present  purposes  the  procedure  at  those  inquiries. 

31.  One  essential  difference  between  the  inquiry  procedure  and  the  procedure 
where  a proposal  is  referred  for  decision  to  an  independent  tribunal,  e.g.  an 
Agricultural  Land  Tribunal,  is  that  the  i>erson  who  holds  the  inquiry  and  hears 
the  evidence  does  not  make  the  decision.  This  of  course  is  inevitable,  because  it 
is  impossible  for  the  Minister,  who  in  many  cases  actually  takes  the  final  decision 
himself,  to  conduct  the  inquiry.  In  the  leading  case  of  Arlidge  v.  The  Local 
Government  Board  J915  A.C.  120,  one  of  the  grounds  for  attacking  the  Board’s 
decision  was  that  iitjwas  a denial  of  natural  justice  that  an  objector  should  neither 
know  what  official  had  decided  his  case  nor  he  able  to  present  his  case  to  that 
official  personally.  This  contention  was  rejected  by  all  the  judges  at  every  stage 
of  the  proceedings,  and  Lord  Shaw  of  Dunfermline  went  so  far  as  to  refer  to  “ the 
grotesque  demand  to  individualise  the  department  for  private  purposes  ” (page  136). 

The  other  main  difference  is  that  the  Minister  is  not  bound  to  base  his  decision 
on  the  evidence  produced  at  the  inquiry,  but  can  obtain  information  and  advice 
from  other  sources  e.g.  from  :his  own  advisers  and  other  Government  departments ; 
I refer  later  to  the  cases  which  establish  this  position.  On  the  other  hand  the  in- 
dependent tribunal  reaches  its  decision  on  the  facts  brought  out  at  the  hearing.  This 
difference  is  particularly  striking  in  cases  where  the  inquiry  concerns  the  Minister’s 
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proposals,  because  the  facts  and  reasoning  on  which  the  proposals  are  based  are  not 
given  in  evidence  at  the  inquiry. 

32.  The  critics  of  this  procedure  seek  to  minimise  both  these  differences  and  to 
turn  the  inspector  into  sometlnng  like  an  independent  tribunal  with  a power  of 
making  at  least  provisional  decisions.  They  suggest  three  main  changes,  apart  from 
a right  of  review  by  the  High  Court  which  is  discussed  later,  namely: — 

(.c)  that  the  inspectors  should  not  be  officers  of  the  department  concerned  but 
independent  pergons  appointed  fr’Om  outside ; 

(6)  that,  with,  a somewhat  vague  exception  for  matters  of  policy,  all  facts  and 
considerations  relevant  to  the  decision,  should  be  brought  out  at  the  inquiry, 
and  that  no  other  facts  or  considerations  should  be  taken  into  account ; 
(c)  that  ^ the  inspector  s report  should  be  published,  thus  making  his  recommen- 
dation into  a provisional  decision  which  the  Minister,  if  he  disagreed  with 
it,  would  have  to  overrule. 

These  suggestion,  when  added  together,  tend  to  be  destructive  of  the  essential 
feature  of  the  procedure,  viz.  the  preservation  of  the  Minister’s  administrative  dis- 
cretion,  and  his  responsibility  to  Parliament,  in  what  are  ultimately  matters  of 
policy.  iNevertheless  they  are  weU  worth  examining  in  detail,  as  I propose  to  do. 


STATUS  OF  INSPECTORS 

33.  The  question  whether  the  inspector  ought  to  be  appointed  from  outside  the 
department  depends,  in  my  opinion,  on  how  far  the  other  two  suggestions  are  given 
effect  to.  If  the  procedure  continues  in  other  respects  to  operate  as  at  present,  I 
VTOuld  be  in  'favour  of  allowing  the  Minister  to  appoint  inspectors  who  are  members 
of  his  own  department.  The  inspector’s  task  is  to  act  as  the  eyes  and  ears  of 
the  Mimster,  and  any  knowledge  that  he  possesses  of  departmental  policy  will 
make  him  alive  to  facts  and  considerations  that  may  affect  the  Minister’s  decision 
The  whole-time  inspectors  of  the  Ministry  of  Housing  and  Local  Government  who 
^e_  all  qualified  surveyors,  architects  or  engineers,  are  generally  admitted  to  perform 
their  task  fairly  and  efficiently,  and  it  would  be  a pity  to  disturb  an  arrangement 
which  works  well. 

It  seems  to  me,  however,  (hat  rather  different  considerations  may  arise  if  Govern- 
ment departments  give  evidence  at  inquiries  and  inspectors’  reports  are  published 
In  such  circumstances  it  may  be  better  that  the  inspector  should  be  appointed  from’ 
outside,  as  is  the  .practice  '9f  the  Ministry  of  Education.  I prefer  to  leave  this 
point  -over  until  I have  considered  the  other  two. 


EVIDENCE  AT  INQUIRY— INFORMATION  FROM  OTHER  SOURCES 

34.  This  seems  to  me  a very  difficult  and  important  question.  It  takes  a different 
form,  as  will  be  appreciated,  according  to  whether  the  Minister  is  the  confirming 
or  appellate  authority,  or  the  authority  initiating  the  proposals  in  question.  In 
the  former  case  the  chief  practical  point  is  whether  such  departments  as  the  Ministry 
of  Agriculture  and  the  Ministry  o.f  Transport,  who  are  often  interested  in  a com- 
pulsory purchase  or  development  proposal,  should  give  evidence  at  an  inquiry 
held  by  the  Minister  of  Housing  and  Local  Government,  instead  of  tendering 
advice  and  information  to  the  Minister  through  the  appropriate  officials.  In  the 
latter  case  the  main  question  is  whether  the  Minister’s  own  offlciab  should  give 
evidence  at  the  inquiry  justifying  the  proposals,  and  submit  to  cross-examination. 

A good  deal  of  case  law  has  developed  since  the  Donoughmore  Report  on  how 
far  the  Minister  is  required  to  base  his  decision  on  the  evidence  at  the  inquiry 
and  (he  inspector’s  report,  and  how  far  he  is  entitled  to  seek  information  and 
advice  from  other  sources.  It  has  developed  rather  differently  in  relation  to  the 
tfwo  types  of  cases,  because  the  courts  have  attached  importance  to  the  fact  that 
in  the  former  type  .of  case  there  has  arisen  what  is  sometimes  called  a “ quasi-lis  ” 
between  the  local  authority  and  the  objectors,  whereas  in  the  latter  type  of  case 
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there  is  no  quasi-lis  because  the  Minister  cannot  be  a party  at  his  own  inquiry. 

It  is  convenient  to  deal  separately  with  each  class  of  case. 

Case  Law — quasi-lis  cases 

35.  The  most  important  quasi-lis  case  is  Errington  v.  the  Minister  of  Health 
(1935)  1 K.B.  249.  This  decided  that,  after  an  inquiry  has  been  held,  the  Mimster 
must  not  obtain  further  information  from  one  of  the  parties  to  the  inquiry  behind 
the  back  of  the  others.  On  p.  264  Greer  L.J.  says — 

Now  it  seems  to  me  that  if,  as  I think,  the  Ministry  were  acting  in  a quasi- 
judicial  capacity  they  were  doing  what  a semi-judicial  body  cannot  do,  namely, 
hearing  evidence  from  one  side  in  the  absence  of  the  other  side.  . . . 

Later  on  the  same  judge  puts  the  matter  rather  more  widely,  so  as  to  suggest  that 
the  only  matters  which  the  Minister  can  take  into  consideration  are  those  given 
in  evidence  at  the  inquiry.  The  passage  is  as  follows : — 

“ It  seems  to  me  that  that  involves  the  proposition  that  the  matters  there 
mentioned  (the  inquiry  and  the  report)  are  the  only  matters  which  he  is  entitled 
to  consider,  and  that  if,  instead  of  directing  his  mind  solely  to  those  matters, 
he  takes  into  consideration  evidence  which  might  have  been,  but  was  not,  given 
at  the  public  inquiry,  but  was  given  ex  parte  afterwards  without  the  owners 
having  any  opportunity  whatever  to  deal  with  that  evidence,  then  it  seems  to 
me  that  the  confirming  order  was  not  within  the  powers  of  the  Act.” 

In  the  light  of  the  later  cases  I think  that  even  in  this  passage  the  emphasis  must 
be  on  the  ex  parte  nature  of  the  evidence  invalidating  the  order. 

Later  cases  make  it  quite  clear  that  information  given  to  the  Minister  before 
the  coming  into  existence  of  the  quasi-lis  i.e.  before  the  objections  are  made,  does 
not  invalidate  the  Minister’s  decision  and  need  not  be  given  in  evidence  at  the 
inquiry.  See  Frost  v.  Minister  of  Health  (1935)  1 K.B.  286,  Offer  and  Anr.  v. 
Minister  of  Health  (1936)  1 K.B.  40,  Miller  v.  Minister  of  Health  (1946)  K.B.  626, 
and  B.  Johnson  & Co.  (Builders)  Ltd.  v.  Minister  of  Health  (1947)  111  J.P.  508. 
In  the  last  case  Lord  Greene’s  judgment  contains  the  following  passage;  — 

“First,  the  functions  of  the  Mimster  in  carrying  these  provisions  into 
operation  are  fundamentally  administrative.  In  carrying  them  out,  he  has  the 
duty,  which  every  Minister  owes  to  the  Crown,  of  performing  his  functions 
fairly,  honestly,  and  to  the  best  of  his  ability.  But  his  functions  are  administra- 
tive functions,  subject  only  to  the  qualification  that,  at  a particular  stage  and 
for  a particular  and  limited  purpose,  there  is  superimposed  on  his  administrative 
character  a character  which  is  loosely  described  as  “quasi-judicial”.  The 
language  which  has  always  been  construed  as  giving  rise  to  the  obligations, 
whatever  they  may  be,  implied  in  the  words  “ quasi-judicial  ” is  to  be  found  in 
the  duty  to  consider  the  objections,  which,  as  I have  said,  is  superimposed 
on  a process  of  ministerial  action  which  is  essentially  administrative.  That 
process  may  begin  in  all  sorts  of  manners — ^the  collection  of  information,  the 
ascertainment  of  facts,  and  the  consideration  of  representations  made  from 
all  sorts  of  quarters,  and  so  forth,  long  before  any  questions  of  objections  can 
arise  under  the  procedure  laid  down  by  the  Act.  While  acting  at  that  stage, 
in  order  to  carry  the  Act  into  effect,  or  for  purposes  relevant  to  it  and  bearing 
on  it,  the  Minister  is  an  executive  officer  of  government,  and  nothing  else. 
The  administrative  character  in  which  he  acts  reappears  at  a later  stage 
because,  after  considering  the  obj^tions,  which  may  be  regarded  as  the 
culminating  point  of  his  quasi-judici^  functions,  there  fc^ows  something  which, 
again,  in  my  view,  is  purely  administrative,  namely,  the  decision  whether  or 
not  to  con&m  the  order.  That  decision  must  be  an  administrative  one  because 
it  is  not  to  be  based  purely  on  the  view  that  he  forms  of  the  objections,  vis-h-vis 
the  desires  of  the  local  authority,  but  is  to  be  guided  by  his  view  as  to  the 
policy  which  in  the  circumstances  he  ought  to  pursue.” 
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36.  The  cases  so  far  cited,  apart  from  the  Errington . case,  deal  with  the  stage 
before  the  inquiry,  when  the  Ministry  may,  quite  normally,  be  in  communication 
with  the  local  authority.  There  are  fewer  cases  dealing  with  the  later  stage  between 
the  inquiry  and  the  Minister’s  decision  because,  I think,  there  has  been  no  serious 
challenge  of  the  Minister’s  legal  right  to  consult  with  his  own  advisers  and  other 
departmental  Ministers  whose  policies  may  be  affected.  I would  like,  however, 
to  refer  to  two  cases.  The  first  case,  Robinson  v.  Minister  of  Town  and  Country 
Planning  (1947)  1 K.B.  702,  is  not  quite  typical  because  the  procedure  concerned 
gave  the  Minister  a discretion  to  make  an  order  in  different  terms  from  that  proposed 
by  the  local  authority ; there  was  an  element  of  original  jurisdiction  as  well  as  of 
supervisory  jurisdiction,  and  the  Minister’s  order  was  challenged  on  the  ground 
that  there  was  no  evidence  at  the  inquiry  to  support  it.  Lord  Greene,  however 
deals  generally  with  the  principles  involved  in  the  following  two  passages.  On 
page  713  he  says:  — 

“The  object  of  such  an  inquiry  under  the  first  Schedule  can  only  be  to 
elucidate  matters  upon  which  he  desires  to  be  better  informed.  Nothing  that 
is  said  or  done  at  it  can  bind  his  discretion  although  it  may  have  some  bearing 
on  the  question  of  bona  tides.  In  exercising  his  discretion  he  cannot  be  confined 
to  the  evidence  given  at  the  inquiry.  Such  matters  form  only  part  of  the 
considerations  which  he  is  entitled  to  take  into  account.  He  may  have,  and 
is  entitled  to  have,  present  to  his  mind  his  own  views  as  to  general  policy 
as  well  as  material  acquired  in  a purely  executive  capacity,  such  as  reports  and 
opinions  obtained  from  sources  within  or  outside  the  Ministry.” 

On  page  714  he  continues  as  follows : — 

“ Then  it  was  said  that,  admitting  his  right  to  take  into  consideration  other 
materials  obtained  dehors  the  inquiry,  he  was  only  entitled  to  be  guided  by 
them  if  he  had  communicated,  them  to  the  objectors  so  as  to  give  them  an 
opportunity  of  dealing  with  them.  If  his  obligation  did  not  go  so  far  as  this, 
then  it  was  said  that  when  his  order  was  challenged  the  court  was  bound  to 
assume  that  he  had  no  other  materials  unless  he  condescended  to  give  evidence 
to  the  effect  that  he  did  have  them,  and  as  to  what  they  were.” 

Lord  Greene  goes  on  to  reject  these  contentions  as  misconceived. 

37.  The  second  case  is  that  of  Darlassis  v.  Minister  of  Education  (1954)  J.P.  118 
p.  452.  In  this  case  a compulsory  purchase  order  confirmed  by  the  Minister  of 
Education  was  attacked  on  the  ground  that  the  Minister  obtained,  subsequent  to 
the  inquiry,  information  from  the  Ministry  of  Housing  and  Local  Government 
about  an  alternative  site  considered  at  the  inquiry.  The  information  was  to  the 
effect  that  the  site  was  required  for  housing  purposes,  and  on  that  ground  the 
Minister,  overruling  the  report  of  the  inspector  who  recommended  the  alternative 
site,  confirmed  the  order.  Barry  J.  dismissed  the  appeal,  and  on  page  466  he  said : — 

“The  Minister  of  Education  is  clearly  entitled  to  obtain  the  views  of  her 
Ministerial  colleagues  before  arriving  at  her  final  decision  whether  or  not  to 
confirm  the  compulsory  purchase  order.  She  is  entitled  to  do  so  both  before 
and  after  her  consideration  of  the  quasi-lis  between  the  acquiring  authority 
and  the  objector.  In  the  present  case  I am  satisfied  that  her  communication 
with  the  Ministry  of  Housing  and  Local  Government  was  made  to  enable 
her  to  reach  this  clearly  administrative  decision.” 

38.  It  is  clear  from  these  cases  that  the  Minister  can  obtain  advice  and  informa- 
tion dehors  the  inquiry  from  sources  other  than  one  of  the  parties  and,  in  particular, 
from  other  Government  departments  at  any  stage  of  the  procedure,  and  that  high 
judicial  opinion  regards  this  as  perfectly  right  and  proper.  There  may  be  an  area 
of  doubt  as  to  whether  new  facts  emerging  after  the  inquiry  and  relevant  to  the 
issues  raised  at  the  inquiry,  and  not  concerned  with  policy,  ought  not  to  be  dis- 
closed to  the  parties  for  their  comment.  I doubt  whether  this  is  of  much  practical 
importance  because,  as  the  Darlassis  case  shows,  it  is  difficult  to  disentangle  fact 
from  policy  at  this  stage.  The  general  state  of  the  law  seems  to  me  to  be  supported 
by  practical  considerations  as  well  as  by  principle.  If  there  is  a latent  conflict  of 
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policies  between  two  departments,  e.g.  between  the  Ministry  of  Agriculture,  Fisheries 
and  Food  and  the  Ministry  of  Housing  and  Local  Government  as  to  whether  a 
piece  of  good  agricultural  land  ought  to  be  used  for  building  houses,  that  conflict 
can  only  be  resolved  by  the  internal  processes  of  consultation  and  if  necessary, 
Cabinet  decision,  and  not  by  officials  of  one  department  giving  evidence  before 
the  inspector  of  another,  and  the  second  department  deciding  whether  to  accept 
that  evidence  or  not.  The  latter  process  is  quite  inconsistent  with  the  constitutional 
doctrine  that  the  Government  is  one  and  that  a public  expression  of  view  made  on 
behalf  of  one  Minister  ought  to  be  binding  on  the  others.  Another  point  is  that 
the  proper  way  to  elicit  or  controvert  matters  of  government  policy  is  not  by  way 
of  cross-examination  of  officials  at  public  inquiries,  but  by  debate  in  Parliament. 

Case  Law — where  there  is  no  lis 

39.  The  enactment  of  the  Trunk  Roads  Act,  1936,  conferred  for  the  first  time 
on  a Minister  a power  to  acquire  land  compulsorily  by  an  order  made  by  himself. 
This  produced  a new  situation,  because  the  case  law  that  had  developed  in  relation 
to  the  quasi-lis  procedure  requiring  the  Minister  to  treat  the  parties  at  the  inquiry 
fairly  and  impartially  was  largely  inapplicable.  By  the  time  a local  inquiry  comes 
to  be  held  on  a Minister’s  proposals,  those  proposals  will  have  been  carefully 
considered,  all  kinds  of  information  will  have  been  collected,  and  consultations 
with  local  authorities  and  others  will  have  taken  place.  The  idea  of  the  Minister 
at  this  stage  being  unbiassed,  as  between  his  own  proposals  and  the  objections  raised 
against  them,  is  unreal.  He  ought  to  be  able  to  consider  objections  fairly  and 
objectively,  but  he,  or  his  officials,  must  have  formed  the  preliminary  view  that  the 
proposals  are  sound.  The  inquiry  cannot  be  regarded  as  in  any  sense  an  adjudication 
between  two  parties. 

40.  The  situation  was  clarified  by  the  case  generally  referred  to  as  the  Ace  of 
Spades  case  (1939)  2 K.B.  515.  The  judgment  of  Lord  Hewart  ends  with  the  follow- 
ing passage:  — 

“At  such  an  inquiry  the  Minister  of  Transport  is  in  a somewhat  peculiar 
position.  He  is  the  person  who  makes  the  draft  order  which  is  the  subject- 
matter  of  the  inquiry,  and  he  is  also  the  person  who,  by  one  of  his  inspectors, 
holds  the  inquiry. 

“ It  is  plainly  the  duty  of  the  Minister  and  his  representatives  to  give  to  the 
public,  as  well  as  to  those  who  may  be  directly  affected  by  his  proposals,  the 
fullest  information  with  regard  to  those  proposals  and  to  explain  clearly  the 
purposes  he  has  in  view  and  how  such  purposes  will  be  achieved  and  also  the 
statutory  or  other  authority  under  which  the  proposals  are  made.  We  emphasize 
this  point  as  a matter  of  importance  in  the  public  interest. 

“ From  the  evidence  filed  on  the  motion  it  appears  that  at  the  inquiry  Mr. 
E.  B.  Hugh-Jones,  an  engineering  inspector  of  the  Ministry  of  Transport,  re- 
presenting the  divisional  road  engineer  of  the  Ministry,  read  a statement  setting 
out  the  Minister’s  proposals  for  the  improvement  of  the  by-pass  and  produced 
ie  documents  and  plans  referred  to  therein,  and  in  answer  to  questions 
addressed  to  him  gave  certain  further  explanations  and  information.  No 
evidence  was  called  on  behalf  of  the  Minister,  and  as  the  object  of  the  inquiry 
was  to  hear  objections  to  the  proposals  it  was  not  essential  that  evidence  should 
be  called  on  his  behalf.  It  was  for  the  objectors  to  state  their  objections  and  to 
call  such  evidence  as  they  might  think  proper  in  support  of  those  objections. 

“ Mr.  Hugh-Jones,  while  ready  to  answer  questions  as  to  the  nature  of  the 
Minister’s  proposals,  objected  to  answering  questions  as  to  the  necessity  for  those 
proposals  and  as  to  alternative  schemes  for  improvements  suggested  by  or  on 
behalf  of  the  objectors.  We  are  unable  to  see  that  anything  which  took  place 
at  the  inquiry  invalidates  it  in  any  sense,  and  equally  we  are  unable  to  find 
anything  in  the  conduct  of  the  inquiry  which  leads  us  to  think  that  the  com- 
pulsory purchase  order  should  be  quashed.” 

The  only  other  case  to  which  I would  like  to  refer  is  Franklin  v.  The  Minister 
of  Town  and  Country  Planning  (generally  referred  to  as  the  Stevenage  case)  (1948) 
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A.C.  87.  This  was  not  a compulsory  purchase  case,  but  concerned  the  designation 
of  a new  town  under  the  New  Towns  Act,  1946,  in  accordance  with  a procedure 
very  similar  to  that  of  compulsory  purchase  in  a non-lis  case.  The  Minister’s  order 
was  attacked  on  the  ground  that  before  the  inquiry  he  had  indicated  a strong  view 
that  Stevenage  must  become  a new  town,  and  was  therefore  biased.  At  page  102 
Lord  Thankerton’s  judgment  contains  the  following  passage : — 

“ In  my  opinion,  no  judicial,  or  quasi-judicial,  duty  was  imposed  on  the 
respondent,  and  any  reference  to  judicial  duty,  or  bias,  is  irrelevant  in  the 
present  case.  The  respondent’s  duties  under  section  1 of  the  Act  and  Schedule  I 
thereto  are,  in  my  opinion,  purely  administrative,  but  the  Act  prescribes  certain 
methods  of  or  steps  in,  discharge  of  that  duty.  It  is  obvious  that,  before  making 
the  draft  order,  which  must  contain  a definite  proposal  to  designate  the  area 
concerned  as  the  site  of  a new  town,  the  respondent  must  have  made  elaborate 
inquiry  into  the  matter  and  have  consulted  any  local  authorities  who  appear  to- 
him  to  be  concerned,  and  obviously  other  departments  of  the  Government,  such 
as  the  Ministry  of  Health,  would  naturally  require  to  be  consulted.  It  would, 
seem,  accordingly,  that  the  respondent  was  required  to  satisfy  himself  that  it 
was  a sound  scheme  before  he  took  the  serious  step  of  issuing  a draft  order. 
It  seems  clear  also,  that  the  purpose  of  inviting  objections,  and,  where  they 
are  not  withdrawn,  of  having  a public  inquiry,  to  be  held  by  someone  other 
than  the  respondent,  to  whom  that  person  reports,  was  for  the  further  informa- 
tion of  the  respondent,  in  order  to  the  final  consideration  of  the  soundness  of 
the  scheme  of  the  designation ; and  it  is  important  to  note  that  the  develop- 
ment of  the  site,  after  the  order  is  made,  is  primarily  the  duty  of  the  develop- 
ment corporation  established  under  section  2 of  the  Act.  I am  of  opinion 
that  no  judicial  duty  is  laid  on  the  respondent  in  discharge  of  these  statutory 
duties,  and  that  the  only  question  is  whether  he  has  complied  with  the  statutory 
directions  to  appoint  a person  to  hold  the  public  inquiry,  and  to  consider  that 
person’s  report.” 

41.  The  legal  position  is  therefore  quite  clear.  When  the  Minister  is  the  initiating 
authority,  he  is  required  to  explain  his  proposals  at  the  inquiry  through  an  appro- 
priate official,  but  he  is  not  required  to  justify  those  proposals  by  giving  evidence  of 
the  facts  and  reasoning  on  which  they  are  based.  This  position  has  come  in  for  a 
good  deal  of  criticism  not  only  from  lawyers  but  from  members  of  the  public. 
Sometimes  it  is  criticised  on  the  ground  that,  unless  the  Minister’s  officials  go  mto 
the  witness  box,  the  objectors  do  not  know  “ the  case  that  they  have  to  meet  This 
seems  to  me  the  wrong  ground,  partly  because  the  analogy  of  the  legal  action  in 
which  two  “ cases  ” are  put  against  each  other  is  not  a true  one,  and  secondly 
because  the  detailed  explanation  of  the  Minister’s  proposals  does  enable  the  objector 
to  frame  his  objections  without  difficulty.  He  can  demonstrate  that  the  proposals 
are  ill-founded  and  not  supported  by  the  relevant  facts  without  any  need  to  know 
the  information  and  advice  given  to  the  Minister. 

The  real  cause  of  the  criticism  is  that  there  is  a widespread  suspicion,  fostered 
possibly  by  the  Crichel  Down  inquiry,  that  decisions  are  taken  by  officials  in  White- 
hall without  adequate  knowledge  of  local  conditions  ; and  that  it  is  necessary  for 
the  objectors  whose  rights  are  threatened  not  only  to  put  forward  the  facts  as  they 
see  them  and  tender  their  own  expert  adyice,  but  to  be  able  to  challenge  the  facts 
and  advice  given  to  the  Minister.  In  " Rule  of  Law  ” this  proposition  is  promoted 
to  a new  rule  of  natural  justice  that  “ no  decision  impairing  a person’s  right  should 
be  based  on  inaccurate  or  inadequate  facts  if  it  is  reasonably  possible  to  ascertain 
(within  the  limits  of  human  fallibility)  the  full  truth”:  see  page  31.  It  would  be 
wrong  to  underestimate  the  force  of  this,  and  the  real  resentment  felt  by  persons 
affected  by  compulsory  purchase  orders  and  other  decisions  affecting  private  rights 
when  they  are  told  that  Government  officials  cannot  be  submitted  to  cross-examina- 
tion. This  in  my  opinion  is  a serious  criticism,  and  the  Committee  will  no  doubt 
wish  to  consider  whether  anything  can  he  done  to  meet  it.  The  strength  of  the 
Government’s  legal  position,  and  indeed  its  logical  position,  may  not  be  a sufficient 
answer. 
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42.  Since  the  Ace  of  Spades  case  the  practice  has  to  some  extent  changed  and 
relaxed.  The  Divisional  Road  engineer  of  the  Ministry  of  Transport  is  now  prepared 
to  answer  questions,  within  his  sphere  of  competence,  directed  to  the  justification, 
and  not  merely  the  clarification  of  a p-roposal  to  build  a new  trunk  road.  He^  is 
prepared  to  give  facts  and  figures  bearing  out  the  need  for  the  road,  and  to  give 
his  views  on  alternative  measures  to  deal  with  the  traffic  situation.  He  declines, 
however,  to  answer  questions  which  raise  wide  issues  of  policy.  An  illustration 
may  help  to  show  where  the  line  is  drawn.  Suppose  that  the  engineer  has  given 
figures  of  motor  traffic  passing  through  a village  which  is  to  be  by-passed,  and  his 
figures  are  challenged,  he  will  submit  to  questioning  on  the  accuracy  of  his^  figures 
and  may  concede  that  they  ought  to  be  put  a little  lower.  If  he  is  asked : If  the 
lower  figures  are  right,  would  you  agree  that  this  by-pass  is  quite  unneces^ry?^ 
he  ought  to  decline  to  answer  the  question,  as  being  a matter  of  policy  outside  his 
sphere  of  responsibility.  The  answer  might  depend  on  estimates  of  future  increases 
in  traffic  and  on  the  general  road  system  of  a large  part  of  the  country,  matters 
which  could  not  profitably  be  gone  into  at  a local  inquiry  concerning  a comparatively 
small  section  of  road. 

The  Divisional  road  engineer  will  also  give  evidence  at  a planning  appeal  in  a 
case  where  permission  has  been  refused  on  the  ground  that  the  proposed  develop- 
ment involves  access  to  a trunk  road.  In  such  cases  the  Ministry  of  Transport, 
and  not  the  planning  authority,  is  the  real  adversary  of  the  appellant,  and  if  the 
official  did  not  appear,  the  inquiry  would  be  futile.  The  issues  here  are  narrO'W  and 
technical,  and,  if  the  Minister  of  Housing  occasionally  overrules  the  objection,  there 
is  no  great  conflict  of  policy. 

Similarly  the  Ministry  of  Works  and  the  Post  Office  give  evidence  at  development 
plan  inquiries  where  the  land  concerned  is  proposed  to  be  designated  for  (say)  an 
employment  exchange  or  a post  office.  In  such  a case  the  Government  department 
is  simply  a competitor,  with  others,  for  a central  site,  and  no  large  questions  of 
policy  can  arise. 

43.  The  Ministry  of  Agriculture,  Fisheries  and  Food  are  in  a more  difficult 
position.  They  may  often  exercise  a decisive  influence,  one  way  or  the  other, 
when  planning  permission  to  build  on  agricultural  land  is  sought,  or  a local  authority 
seeks  compulsory  purchase  powers  to  build  houses  or  a school  on  agricultural 
land.  This  is  not  only  because  they  are  consulted  by  the  planning  authorities  and 
the  Ministries  of  Housing  and  Education.  The  provincial  land  service  of  the 
Ministry  of  Agriculture  also  ^ves  expert  advice  to  local  authorities  on  agricultural 
matters.  There  is  a demand,  therefore,  for  the  officials  of  the  Ministry  to  give 
evidence  at  inquiries,  and  discontent  when  they  refuse. 

The  demand  might  be  met,  it  seems  to  me,  to  the  extent  of  allowing  the  Ministry 
officials  to  give  expert  evidence  on  the  quality  of  the  land,  which  could  be  challenged 
by  cross-examination.  This  would  cover  all  the  evidence  of  fact  which  those  officials 
could  give.  It  would  not  require  them  to  disclose  the  attitude  of  the  Ministry  to 
the  particular  proposal,  or  to  answer  questions  designed  to  show  that  that  attitude 
was  inconsistent  with  their  attitude  on  ottTer  occasions  or  with  declarations  of  policy 
made  by  Ministry  spokesmen  etc.  That  would  give  rise  to  the  difficulties  referred 
to  in  paragraph  38  above,  and  would  also  raise  issues  outside  the  scope  of  a local 
inquiry. 

So  far  I have  been  discussing  the  position  of  the  Ministry  of  Agriculture  at 
inquiries  of  the  quasi-lis  kind.  Where  the  Ministry  hold  an  inquiry  into  proposals 
for  which  .they  are  responsible  e.g.  a compulsory  purchase  under  section  4 of  the 
Forestry  Act,  1945,  I would  have  thought  that  the  Ministry’s  or  the  Forestry 
Commission’s*  experte  ought  to  answer  questions  as  to  .the  basic  facts  e.g.  the 
suitability  of  the  land  for  planting  and  its  relative  unsuitability  for  other  agricul- 
tural use.  On  the  other  hand  they  ought  not  to  have  to  go  into  general  questions 
of  forestry  policy  or  to  prove  that  the  particular  area  is  the  most  suitable  for  the 
purpose  in  the  country  ; still  less  to  discuss  the  respective  priorities,  from  the  national 
point  of  view,  of  growing  timber  and  rearing  sheep. 
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44.  I was  concerned,  as  solicitor  to  the  Ministry  of  Transport  and  Civil  Aviation, 
with  the  preliminary  inquiry  (not  held  under  statute)  into  the  suitability  of  Gatwick 
airport  as  an  “ alternate  ” to  London  airport.  The  inquiry  was  held  by  an  inspector 
appointed  by  the  Minister  of  Housing  and  Local  Government,  and  the  Minister 
of  Transport  and  Civil  Aviation  appeared  by  Counsel.  The  terms  of  reference 
virtually  excluded  the  question  of  an  “ alternative  site  ” which  would  have  made 
the  scope  of  the  inquiry  impossibly  wide,  and  they  also  excluded  the  big  policy 
question  whether  another  airport  for  London  was  necessary  at  all.  The  issue  was 
whether  the  Gatwick  site  was  suitable  from  the  point  of  view  of  weather,  drainage, 
air  traffic  control,  maximum  length  of  runway  and  other  technical  considerations. 
The  Ministry’s  experts  and  those  of  the  Surrey  County  Council  and  other  objectors 
were  examined  and  cross-examined  : I do  not  think  that  they  made  much  impression 
on  each  other.  Three  leading  counsel  and  their  juniors  were  briefed,  and  the  inquiry 
lasted  for  over  three  weeks  and  cost  a good  deal  of  money.  1 do  not  believe,, 
however,  that  local  feeling  would  have  been  satisfied  in  any  other  way. 

45.  My  tentative  view — ^and  I would  emphasise  again  that  I speak  for  myself  alone 
— is  that  officials  of  the  Ministries  concerned  should  give  evidence  at  inquiries  on 
relevant  matters  of  fact  and  on  the  inferences  drawn  from  those  matters  of  fact, 
within  the  sphere  of  expert  opinion  and  not  of  policy.  I am  aware  that  the  line 
may  often  be  a difficult  one,  and  I do  not  think  that  the  matter  can  be  put  on  a 
basis  of  legal  obligation.  In  fact  I think  that  the  present  state  of  the  law  should 
be  maintained,  and  that  the  Minister  should  continue  to  have  a complete  discretion 
to  seek  advice  and  information  from  his  officials  and  from  other  departments,  other- 
wise than  through  the  medium  of  the  inquiry.  This  is  quite  essential : the  inquiry 
cannot  be  made  into  an  exhaustive  examination  of  all  the  issues  involved — ^the  circle 
would  widen  indefinitely.  Nor  would  it  be  right  to  turn  it  into  a legal  trial.  The 
changes  would  be  of  practice  and  not  of  law,  and  co-operation  from  all  concerned 
would  be  necessary  to  make  them  work.  I would  hope  that  in  due  course  officials 
would  be  less  chary  of  exposing  their  hand  and  counsel  for  the  objectors  would 
refrain  from  dragging  issues  of  policy  into  the  arena. 

46.  A question  of  procedure  aris^ — ^whether  officials  should  be  examined  in 
the  ordinary  way  or  should  only  have  questions  put  to  them  through  the  inspector, 

I am  told  that,  in  practice,  after  a little  while,  direct  questioning  gradually  creeps 
in.  No  doubt  the  purpose  of  the  procedure  is  to  maintain  the  legal  position  estab- 
lished by  such  cases  as  the  Ace  of  Spades ; I would  hope  that  it  might  be  aban- 
doned, if  the  parties  recognised  that  it  was  for  the  inspector  to  control  the  scope  of 
the  examination.  It  seems  unfortunate  to  me  that  officials  should  appear  to  have 
a specially  protected  and  privileged  status  at  local  inquiries.  On  the  other  hand  I 
would  also  hope  that,  if  the  practice  is  changed,  the  result  would  not  be  a great 
increase  in  the  length  of  minor  inquiries  and  ihe  extent  of  legal  representation. 
In  this  sphere,  where  so  much  is  a matter  of  opinion  and  not  of  proof,  the  process 
of  hostile  cross  examination  may  not  always  be  the  best  way  of  arriving  at  the 
proper  result.  It  would  also  be  a pity  if,  at  inquiries  into  the  Ministry’s  own  pro- 
posals, it  became  necessary  for  the  Ministry  to  be  represented  by  counsel  in  order 
to  keep  the  inquiry  within  its  proper  scope. 

The  Alternative  Site  Problem 

47.  Before  leaving  the  question  of  the  scope  of  the  inquiry  and  its  procedure, 
I would  like  to  say  a word  about  the  difficult  problem  of  the  alternative  site,, 
which  arises  in  compulsory  purchase  inquiries.  An  objection  may  be  made  to  an' 
order,  not  only  on  the  ground  that  the  proposed  site  is  unsuitable,  but  on  the 
ground  that  another  site  is  more  suitable.  When  this  happens  the  inspector 
normally  accepts  evidence  about  the  alternative  site,  although  the  owner  and 
occupier  will  not  be  parties  to  the  inquiry,  and  for  that  reason  a full  investigatioir 
cannot  be  made,  and  no  order  can  (in  those  proceedings)  be  made  with  respect 
to  that  site. 

In  most  cases  if  the  original  site  is  suitable,  and  the  alternative  site  has  no 
obvious  advantages,  the  inspector  will  recommend  the  former.  After  all,,  the 
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compulsory  purchase  authority  has  a statutory  duty  to  perform  e.g.  to  provide 
houses  and  an  administrative  discretion  in  performing  it,  and,  so  long  as  they 
make  a careful  choice  of  a reasonably  suitable  site,  they  cannot  be  expected  to 
prove  that  the  site  chosen  is  the  best  possible  site  in  the  area.  That  would  be  an 
impossible  task  and  would  turn  every  compulsory  purchase  inquiry  into  a 
development  plan  inquiry. 

In  some  cases,  however,  the  inspector  may  think  that  the  alternative  site  has 
such  plain  advantages  that  he  feels  bound  to  report  against  the  original  site  for 
that  reason.  It  is  right  that  he  should  do  so,  because  otherwise  a bad  mistake 
might  be  made.  At  this  stage  the  value  of  the  Minister’s  right  to  seek  information 
from  other  source  is  shown,  because  he  may  find  that  there  is  some  serious 
drawback  to  the  alternative  site,  which  the  inspector  could  not  have  discovered 
without  a considerable  enlargement  of  the  scope  of  the  inquiry.  This  is  what 
happened  in  the  Darlassis  case  referred  to  in  para.  36  above.  The  Ministry  of 
Education  consulted  the  Ministry  of  Housing  and  Local  Government  and  discovered 
that  the  alternative  site  recommended  by  the  inspector  was  not  available  for  a 
school  because  it  was  part  of  a larger  site  already  earmarked  for  housing.  The 
Minister  therefore  con&med  the  order  for  the  purchase  of  the  original  site — in 
the  opinion  of  Barry  J.,  quite  properly. 

It  is  possible  that  this  problem  will  become  less  difficult  now  that  development 
plans  have  been  made  in  nearly  all  areas  and  the  choice  of  sites  for  a particular 
kind  of  development  is  thereby  considerably  restricted. 

PUBLICATION  OF  INSPECTOR’S  REPORT 

48.  In  the  Arlidge  case  there  was  what  the  Donoughmore  Committee  called  “ a 
remarkable  conflict  of  judicial  opinion  ” on  the  question  whether  it  was  desirable 
(as  distinct  from  legally  necessary)  to  publish  the  inspector’s  report.  In  the 
Committee  itself,  one  would  guess,  the  balance  must  have  been  fairly  even, 
though  the  decision  was  in  favour  of  publication.  Lord  Simonds,  who  as  a 
member  of  the  Donoughmore  Committee  was  in  favour  of  publication,  stated 
in  the  House  of  Lords,  after  his  experience  as  Lord  Chancellor,  that  he  “ would 
now  probably  come  down  on  the  other  side”  (see  House  of  Lords  Debates  1954 
Vol.  1 85  cols.  1004-5). 

I am  against  publication,  mainly  because  it  will  tilt  the  procedure  too  far  in 
the  direction  of  giving  responsibility  to  the  inspector,  who  cannot  be  judge  of 
the  wider  issues  of  policy  and  taking  it  away  from  the  Minister  answerable  to 
Parliament.  If  it  is  right  that  the  Minister  should  retain  responsibility  for  the 
final  decision,  then  he  ought  to  have  the  full,  and  frank  report  which  he  is  more 
sure  of  getting  if  there  is  no  publication.  The  force  of  these  arguments  is 
recognised  in  sub-paragraphs  (.b)  and  (c)  on  page  104  of  the  Donoughmore  report, 
and  I heed  not  labour  them  here. 

49.  There  is  some  attraction  in  the  suggestion  made  at  the  bottom  of  page  105 
of  the  Donoughmore  report,  namely,  that  the  inspector’s  published  report  might 
be  limited  to  “ those  matters  of  fact  and  law  which  come  strictly  within  the  scope 
of  the  inquiry  ” and  be  supplemented  by  a confidential  report  containing  “ such 
advice  as  the  Minister  may  call  for  on  any  questions  of  ministerial  policy  which 
may  be  involved”.  I take  this  to  mean  that  any  recommendations  as  to  whether 
the  proposals  should  be  proceeded  with  or  not  would  be  in  the  confidential  report. 
This  would  meet  the  objection  that  the  publication  of  the  recommendations  would 
derogate  from  the  Minister’s  responsibility,  I doubt,  however,  whether  it  would 
pve  satisfaction  in  the  present  state  of  public  opinion  ; indeed  it  might  actually 
increase  the  feeling  that  something  was  being  kept  back  which  ought  to  be 
disclosed. 

50.  The  practice  of  the  Minister  giving  reasons  for  decisions  is  now  generally 
followed.  The  Donoughmore  Committee  considered  that  this  was  not  an  adequate 
substitute  for  the  publication  of  the  inspector’s  report,  and  pointed  out  that  the 
reasons  did  not  attempt  to  summarise  the  evidence  or  balance  the  arguments.  I 
would  have  thought  that  something  could  be  done  to  remedy  this  defect  and  that, 
in  particular,  when  there  is  a conflict  of  evidence  at  the  inquiry  on  relevant  matters 
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of  fact,  the  reasons  could  state  the  Minister’s  findings  on  those  matters.  This 
would  meet  what  seems  to  me  the  most  legitimate  part  of  the  criticism  of  the 
present  practice  of  not  publishing  the  inspector’s  report,  namely,  that  the  objectors 
sometimes  do  not  know  how  far  their  points  have  been  taken  into  account. 

PROCEDURES  AFFECTING  LAND : SUMMING  UP 

51.  My  general  observations  are  as  follows:  — 

(n)  Officials  of  Government  departments  concerned  with  proposals  which  are 
the  subject  of  an  inquiry,  including  officials  of  the  department  initiating 
the  proposals,  should  be  willing  to  give  evidence  on  matters  of  fact  and 
expert  opinion  relevant  to  the  inquiry. 

(b)  The  Minister  should  still  be  free,  as  at  present,  to  obtain  advice  and 
inforrnation  otherwise  than  through  the  inquiry,  subject  to  the  legal  obliga- 
tion, in  a quasi-lis  case,  not  to  obtain  information  from  one  party  behind 
the  other’s  back  (Errington  v.  Minister  of  Health). 

(c)  The  inspector’s  report  should  not  be  published. 

(d)  The  published  reasons  for  the  Minister’s  decision  should  disclose  his 
findings  on  any  relevant  matters  of  fact  disputed  at  the  inquiry. 

If  the  evidence  of  officials  is  limited  in  the  way  suggested  in  (a)  above,  and  the 
suggestions  made  in  (Z>)  and  (c)  above  are  accepted,  I would  suggest  no  change 
in  the  present  practice  under  which  the  Minister  may  appoint  an  officer  of  his 
own  department  to  hold  an  inquiry. 

PART  m— APPELLATE  AND  SUPERVISORY  JURISDICTION  OF 
HIGH  COURT 

52.  Where  the  relevant  Act  makes  no  express  provision  for  giving  or  excluding 
a right  of  appeal  or  application  to  the  High  Court,  the  present  state  of  the  law 
appears  to  be  as  follows : — 

(a)  A judicial  or  quasi-judicial  decision  of  the  Minister  or  a Ministerial  tribunal 
may  be  quashed  by  certiorari  in  the  High  Court  on  the  ground  of — 

(i)  excess  of  jurisdiction,  or 

(ii)  bias  or  other  failure  to  observe  the  rules  of  natural  justice,  or 

(iii)  error  on  the  face  of  the  record. 

The  interpretation  of  “ quasi-judicial  ” in  this  context  is  a wide  one : see 
R.  V.  Electricity  Commissioners  (1924)  1 K.B.  171,  and  R.  v.  Manchester 
Legal  Aid  Committee  (1952)  1 All  E.R.  480.  The  second  ground  is  really 
an  extension  of  the  first,  the  conception  being  that  a judicial  or  quasi- 
judicial body  which  has  failed  to  give  a fair  hearing  to  ffie  parties  has 
no  jurisdiction  to  decide  the  matter  in  issue.  The  third  ground  has  become 
an  important  one  since  the  decision  in  R.  v.  Northumberland  Compensation 
Appeal  Tribunal  (1952)  1 K.B.  338,  which  established  that  when  a Minister 
or  tribunal  makes  a “ speaking  order  ” i.e.  gives  reasons  for  the  decision, 
and  those  decisions  disclose  an  error  of  law,  the  High  Court  may  quash 
the  order.  An  error  of  law  may  consist  of  an  inference  of  fact  which 
cannot  reasonably  be  drawn,  as  well  as  an  inference  which  is  incorrect 
in  law : see  British  Launderers  Research  Association  v.  Borough  of  Hendon 
Rating  Authority  (1949)  1 K.B.  462,  and  in  particular  the  judgment  of 
Denning  L.J.  at  pp.  471  and  472. 

ib)  The  validity  of  any  decision  under  statutory  powers,  including  administra- 
tive decisions  for  which  certiorari  would  not  lie,  can  be  challenged  by 
an  action  for  a declaration  that  the  decision  is  ultra  vires  the  powers. 
The  scope  of  an  action  for  a declaration  has  been  held  to  be  very  wide  in 
Barnard  v.  National  Dock  Labour  Board  (1953)  1 AH  E.R.  1113.  It  can 
apparently  be  brought  in  a case  where  certiorari  would  lie  for  excess  of 
jurisdiction  or  for  error  on  the  face  of  the  record.  In  Healey  v.  Ministry 
of  Health  (1954)  3 All  E.R.  449,  the  court  refused  to  rehear  the  case  and 
decide  the  point  of  law  involved,  but  Denning  L.J.  suggested  that  the 
plaintiff’s  remedy  would  be  to  ask  for  a reasoned  decision  and  then  bring 
certiorari  or  declaration  proceedings  for  an  error  on  the  face  of  the 
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record  It  may  be  observed  that  the  validity  of  an  administrative  act 
can  often  be  challenged  in  proceedings  arising  out  of  that  act.  For 
example,  if  possession  is  taken  of  premises  under  an  illegal  requisition, 
the  occupier  can  bring  an  action  for  trespass. 

53.  The  Donoughmore  Committee  recommended  that  there  should  always  be 
an  appeal  on  a point  of  law  from  judicial  decisions  of  a Minister  or  a Ministerial 
tribunal  (paragraph  16  on  page  108).  This  recommendation  has  not  been  carried 
out  to  any  noticeable  extent,  the  truth  being  that,_  although  lawyers^  and  constitu- 
tionalists are  zealous  to  preserve  or  extend  the  jurisdiction  of  the  High  Court,  the 
legislature  is  in  the  main  unenthusiastic.  Recently  created  tribunals  such  as  those 
dealing  with  rights  of  compensation  for  employees  displaced  by  nationalisation 
or  other  legislative  schemes  (see  paragraph  8 of  this  memorandum)  have  no  provi- 
sion for  an  appeal.  In  some  cases  the  Act  expressly  provides  that  the  determination 
of  the  tribunal  is  to  be  final ; see  s.  55  (5)  of  the  Electricity  Act,  1947.  In  these 
cases  there  appears  to  be  some  doubt  whether  the  High  Court  can  exercise  its 
power  to  quash  a decision  for  error  on  the  face  of  the  record,  if  there  ,s  a 
“ speaking  order  ” ; there  is  no  doubt  that  it  can  do  so  for  excess  of  jurisdiction. 
Where  there  is  no  such  provision,  as  in  the  case  of  the  National  Health  Service 
Act  1946,  the  High  Court  can  exercise  both  powers  ; indeed  it  was  a tribunal 
set  up  under  that  Act  which  was  the  defendant  in  the  Northumberland  Compensation 
Appeal  Tribunal  case. 

Even  in  the  other  cases,  where  there  is  an  express  provision  that  the  determina- 
tion is  to  be  final,  the  recent  practice  has  been  adopted,  in  deference  to  legal 
and  judicial  opinion,  of  not  taking  the  point  that  the  court’s  jurisdiction  to  quash 
for  error  is  taken  away.  And,  for  the  same  reason,  tribunals  of  this  kind  have 
adopted  the  practice  of  giving  reasoned  decisions.  The  resulting  position  seems 
to  me,  as  a lawyer,  an  unsatisfactory  one.  There  is  in  effect  a right  of  appeal 
on  a point  of  law,  but  it  depends  on  the  willingness  of  the  tribunal  itself  to  give 
a reasoned  decision  and  on  the  adequacy  of  its  exposition  of  the  reasons.  Neither 
of  the  parties  nor  the  High  Court  can  compel  the  tribunal  to  provide  an  adequate 
basis  for  the  appeal.  I would  therefore  prefer  that,  if  there  is  to  be  a remedy  of 
this  kind,  it  should  be  made  effective  by  giving  a right  to  require  the  tribunal  to 
state  a case  on  any  point  of  law.  This  suggestion  only  applies  to  “judicial” 
tribunals  and  Ministers  exercising  judicial  functions. 

54.  There  are  undoubtedly  some  cases  where  Parliament  has  shown  a clear 

intention  of  excluding  the  powers  of  the  High  Court  to  grant  certiorari  for  an 
error  of  law,  and  where  the  departmental  policy  would  be  to  challenge  the  juris- 
diction of  the  court.  In  the  recent  case  of  R.  v.  National  Insurance  Commissioner 
(1955)  1 Q.B.  139,  in  which  certiorari  was  applied  for  on  the  ground  of  an  error 
of  law  on  the  part  of  the  Insurance  Commissioner,  the  Crown  took  the  point 
that  the  court  had  no  power  to  grant  certiorari  on  that  ground  (because  the  Com- 
missioner’s decision  is  “ final  ”) ; but  the  case  was  decided  on  the  merits  and  the 
point  of  jurisdiction  was  left  open.  A case  is  at  present  pending  in  which  the 
rather  stronger  formula  that  the  decision  of  the  tribunal  “shall  not  be  called  in 
question  in  any  court  of  law  ” will  come  up  for  considerationi.  Whatever  the  result, 
it  must  be  assumed  that  Parhament  can  by  the  use  of  an  appropriate  formula  exclude 
certiorari  for  an  error  of  law  (I  think  that  it  may  equally  be  assumed  for  present 
purposes  that  the  court  will  always  retain  its  power  to  grant  certiorari  for  excess 
of  jurisdiction:  see  the  observations  of  Lord  Goddard  in  the  Northumberland 
Case  (1951)  1 K.B.  at  p.  716).  The  question  arises,  therefore,  how  far  it  is  justifiable, 
in  particular  cases,  to  exclude  the  court’s  power  to  grant  certiorari  for  error.  My 
own  opinion  is  that,  in  national  insurance  cases,  the  high  legal  standing  of  the 
Insurance  Commissioner  and  the  confidence  felt  in  his  decisions,  and  the  need  for 
uniformity  of  practice,  provide  sufficient  justification.  My  submission  to  the 
Committee  would  be  that  no  general  rule  can  be  laid  down  about  the  comparatively 
Tare  cases  of  this  type,  but  that  each  case  should  be  looked  at  on  its  merits,  and 
that  the  decision  should  lean  towards  giving  to  the  High  Court,  by  a case  stated 
procedure  rather  than  certiorari  for  error,  an  appellate  jurisdiction  on  matters  of 
■law. ^ 

1 This  case  {R.  v.  Foreign  Compensation  Commission — ex  parte  Oak  and  Timber  Co.  Ltd.)  was 
decided  on  17th  April  1956,  when  the  Divisional  Court  held  that  its  jurisdiction  was  excluded 
by  the  formula  in  question. 
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55.  As  regards  certiorari  for  excess  of  jurisdiction  in  quasi-judicial  cases  (including 
tailure  to  observe  the  rules  of  natural  justice  and  any  specific  procedural  require- 
'rnents  laid  down  by  statute),  the  Donoughmore  Committee  recommended  that  there 
snouid  be  a simpler  procedure  for  the  exercise  of  that  jurisdiction : see  paragraph 
11  (a)  (2)  on  page  98,  the  end  of  paragraph  12  on  page  99,  and  also  the  second 
subparagraph  on  page  62.  There  are  existing  statutory  provisions  dealing  with 
mis  matter  in  particular  fields,  the  most  important  being  paras.  15  and  16  of  the 
First  Schedule  to  the  Acquisition  of  Land  (Authorisation  Procedure)  Act  1946. 
Under  these  paragraphs  a person  aggrieved  by  a compulsory  purchase  order  on 
the  groimd  that  it  is  outside  the  statutory  powers  or  that  the  procedural  require- 
ments of  the  Act  or-  regulations  made  thereunder  have  not  been  complied  with, 
may  apply  to  the  High  Court  to  quash  the  order.  Provisions  on  similar  lines  are 
contained  in  a number  of  other  Acts  e.g.  the  Housing  Act,  1936,  the  Forestry 
Act  1945,  the  Water  Act  1945,  the  Requisitioned  Land  and  War  Works  Act  1945 
the  New  Towns  Act  1946,  and  the  Town  and  Country  Planning  Act  1947.  The 
procedure  only  really  differs  from  the  certiorari  procedure  in  that  the  application 
is  heard  by  a single  judge  instead  of  by  a Divisional  court  of  three  judges  and 
no  preliminary  leave  is  required.  It  may  be  pointed  out  that  the  Administration 
of  Justice  (Miscellaneous  Provisions)  Act  1938  carried  out  some  simplification  of 
prerogative  writ  proceedings  by  abolishing  the  writ  itself  and  the  rule  nisi  procedure 
but  leave  must  still  be  obtained  in  open  court. 


56.  Something  has  been  done,  therefore,  to  carry  out  this  recommendation  of 
the  Donoughmore  Committee,  so  far  as  procedures  affecting  rights  in  land  are 
concerned.  I think  myself  that  there  is  no  great  need,  and  that  it  would  be 
difficult,  to  provide  for  the  universal  application  of  a statutory  procedure  in  lieu 
of  certiorari.  Certiorari  only  lies  for  judicial  and  quasi-judicial  proceedings.  Ultra 
vires  decisions  of  a purely  administrative  kind  can,  as  I have  said,  be  challenged 
by  an  action  for  a declaration,  but  the  court  would  not  consider  questions  of 
natural  justice  which  only  arise  where  there  is  at  least  a quasi-judicial  element. 
In  the  case  of  R.  v.  Metropolitan  Police  Commissioners  ex  parte  Parker  (1953) 
i W.L.R.  1150  (referred  to  on  page  17  of  “Rule  of  Law”),  the  Divisional  court 
refused  to  grant  certiorari  on  the  ground  that  the  decision  of  the  Commissioner 
of  Metropolitan  Police  was  an  administrative  one  in  which  the  court  ought  not 
to  interfere.  It  is  better  in  my  opinion  to  leave  it  to  the  courts  to  decide  where 
this  admittedly  difficult  line  ought  to  be  drawn  than  to  attempt  to  lay  it  down  by 
statute.  In  any  case  the  need  for  a simpler  procedure  is  largely  met  by  the  action 
for  a declaration  which  has  developed  considerably  in  the  last  25  years. 

57.  It  is  probable  that  paragraph  16  of  the  First  Schedule  to  the  Acquisition 
of  Land  Act  excludes  certiorari  for  error  on  the  face  of  the  record,  and  it  may 
therefore  be  said  that  the  statutory  right  under  paragraph  15  is  narrower  than 
the  common  law  rights.  I do  not  think  that  there  is  any  substance  in  this,  and 
the  Donoughmore  Committee  only  referred  to  the  right  of  .the  High  Court  to 
quash  an  order  made  in  excess  of  the  statutory  powers.  The  fact  is  that  in  a 
quasi-judicial  case,  where  the  decision  is  eventually  made  in  the  exercise  of  an 
administrative  discretion  and  does  not  follow  from  the  findings  of  fact  and  law, 
it  is  hardly  conceivable  that  a court  should  quash  the  decision  for  an  error  of  law 
which  does  not  go  to  vires.  Suppose,  for  example,  in  a compulsory  purchase  case 
the  question  arose  whether  there  was  a ri^t  of  way  over  the  land  to  be  purchased 
and  the  Minister  was  wrongly  advised  that  there  was  no  right  of  way,  how  could 
the  court  decide  that  this  invalidated  the  decision?  The  point  could  only  be  a 
minor  one,  and  the  decision  would  have  to  be  based  mainly  on  the  suitability  of 
the  land  for  the  purposes  for  which  it  was  being  purchased  and  on  the  public 
importance  of  those  purposes.  It  is  most  unlikely  that  the  Minister  would  state 
the  reasons  for  his  decision  so  as  to  make  it  clear  that  it  depended  on  a question 
of  law  of  this  kind. 

58.  This  brings  me  to  the  major  question  (raised  on  pages  53  to  59  of  the  “Rule 
of  Law”)  whether  the  High  Court,  possibly  acting  through  an  “Administrative 
Division”  to  which  experienced  administrators  and  experts  would  be  attached, 
should  be  given  power  to  review  the  findings  of  fact,  inferences  of  fact  and  other 
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considerations  on  which  an  administrative  decision  is  taken  after  an  inquiry  or 
hearing.  My  opinion  is  that  such  a review  is  unnecessary,  out  of  place  and 
unworkable. 

I would  like  to  take  the  planning  cases  as  an  example,  as  they  are  probably 
the  most  imjwrtant  single  class.  I do  not  want  to  rest  my  argument  on  the  volume 
of  business  involved  and  the  capacity  of  the  High  Court  to  deal  with  it,  but  I 
mention  that  there  are  about  4,000  planning  appeals  in  the  course  of  the  year.  Let 
us  suppose  that  an  application  is  made  for  planning  permission  to  develop  a housing 
estate  on  agricultural  land  w'hich  is  part  of  an  open  space  near  a town.  The 
planning  authority  consider  how  far  the  open  space  is  an  amenity  to  the  town, 
consult  the  Ministry  of  Agriculture  on  its  value  for  agriculture,  consider  ^e 
housing  needs  of  the  area  and  whether  the  houses  proposed  to  be  built  will  be 
of  the  kind  to  meet  those  needs,  and  consider  the  transport  and  educational 
facilities  available  for  the  houses  when  built:  they  look  at  the  whole  composite 
position,  with  which  they  are  familiar,  and  form  their  judgment.  If  they  refuse 
permission  and  an  appeal  is  made,  the  local  inquiry  will  be  held  and  local  public 
opinion  may  be  mobilised  on  both  sides.  The  facts  will  be  brought  out  at  the 
inquiry,  perhaps  more  thoroughly  if  the  suggestions  made  earlier  in  this  memo- 
randum are  given  effect  to,  and  opinions  will  be  ventilated.  The  inspector  will  look 
at  the  site  and  its  sunoundings  and  he  too  will  form  his  judgment.  It  is  possible 
that  100  per  cent,  accuracy  of  fact  will  not  be  attained,  but  most  of  the  so-called 
facts  will  not  be  matters  of  history  which  can  be  proved  but  matters  of  opinion 
which  can  only  be  argued:  e.g.  the  amenity  value  of  an  open  space  cannot  be 
estimated  by  proving  the  number  of  people  who  walked  along  the  public  footpath 
in  the  course  of  the  previous  year.  Can  the  end  of  the  process  be  anything  else 
than  an  attempt  by  a responsible  person  to  get  the  picture  substantially  right 
and  take  an  honest  decision  ? 

59.  In  these  circumstances  I doubt  whether  an  elaborate  review  of  the  facts  by 
a tribunal  of  high  standing  is  appropriate.  Admittedly  such  a review  may  correct 
some  errors  of  fact,  but  it  will  not  be  possible  for  the  court  to  know  whetW  those 
errors  affected  the  final  decision,  or  even  distorted  the  general  picture  formed  in 
the  mind  of  the  Minister  or  the  ofScial  who  took  the  decision.  The  court  may 
also  reach  a different  conclusion  on  some  of  the  matters  of  opinion,  but  here  I 
can  see  no  reason  why  their  conclusion  should  be  better  than  that  of  the  planning 
authority,  the  inspector,  the  Minister’s  advisers  and  the  Minister  himself. 

Finally  there  is  the  question  of  policy.  The  Minister’s  policy  may  be  to  resist 
encroachment  of  open  spaces  as  much  as  possible,  or  it  may  be  to  build  houses 
at  all  costs.  Within  such  broad  concepts  there  is  bound  to  be  much  detailed  policy 
which- can  only  be  worked  out  in  actual  decisions  in  actual  cases.  Indeed  it  is 
likely  that  the  broad  policies  will  not  be  formulated  at  all ; they  will  emerge  and 
develop  from  the  decision.  The  advocates  of  the  proposal  to  give  a power  of 
review  to  the  High  Court  concede  that  the  Minister  ought  to  have  the  final  word 
on  matters  of  policy;  see  page  58  of  ” Rule  of  Law” — “ Any  statement  of  his 
policy  by  the  Minister  should,  as  heretofore,  be  binding  on  the  court  and 
imexaminable  by  it  ”.  The  words  “ as  heretofore  ” are  not  very  clear  to  me ; I 
cannot  think  of  any  cases  where  a statement  of  Government  policy  by  a Minister 
has  been  accepted  by  a court,  except  cases  where  the  Secretary  of  State  has  given 
a certificate  defining  the  relationship  of  H.M.  Government  to  a foreign  government 
or  some  similar  matter  of  State.  The  reference  may  be  to  the  Port  of  London 
Authority  case  referred  to  on  page  42  of  “Rule  of  Law”.  However  that  may  be, 
I do  not  see  how  the  procedure  would  work  in  the  present  context.  The  only 
“ statement  of  policy  ” made  by  the  Minister  would  be  his  actual  decision.  If  the 
suggestion  is  that  the  Minister  should  be  required  to  lay  down  some  general  principle 
and  that  the  court  should  have  power  to  apply  that  principle  to  its  own  findings 
of  fact  and  override  the  Minister’s  decision,  that  would  be  quite  unsatisfactory 
from  the  point  of  view  of  the  Government  and  Parliament.  The  only  way  in 
which  the  Minister’s  control  of  policy  would  be  preserved  would  be  for  the 
court  to  review  the  facts  and  inferences  of  fact  and  any  relevant  matters  of  law. 
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and  for  the  Minister  to  review  his  decision  in  the  light  of  the  court’s  findings.  This 
would  simply  mean  the  bolding  of  two  public  inquiries  instead  of  one,  which  would 
in  my  opinion  be  much  too  cumbersome  a procedure  and  give  little  satisfaction 
to  those  who  criticise  the  present  procedure.  Moreover  the  relationship  between 
the  Minister  and  the  court  would  be  one  'Of  strain  whenever  the  court  revised 
the  facts  and  the  Minister  refused  to  revise  his  decision. 

60.  The  proposal  for  an  Administrative  Division  of  the  High  Court  also  extends 
to  administrative  decisions  taken  by  tribunals  e.g.  by  the  Licensing  Authority  for 
Public  Service  Vehicles  or  an  Agricultural  Land  Tribunal,  Here  the  question  is  not 
whether  the  Minister  ought  to  retain  his  control  of  policy,  because  he  has  already 
surrendered  that  control  to  the  tribunal  and  Parliament  has  decided  that  the  subject 
matter  (albeit  administrative  in  character)  is  suitable  for  disposal  by  a tribunal. 
The  question  is  rather  whether  the  hearing  before  one  tribunal  is  not  a sufficient 
“ judicialising  ” of  an  essentially  administrative  process.  I do  not  feel  very  dogmatic 
on  this  point.  For  one  thing  there  is  the  case  of  the  Transport  Tribunal  which  hears 
appeals  from  the  licensing  authorities  for  goods  vehicles  and  conducts  its  proceed- 
ings like  a court.  This  tribunal,  however,  is  exceptional,  as  I have  already  argued. 
The  mere  fact  of  its  existence  made  it  very  tempting  to  give  it  an  appellate 
jurisdiction  in  the  road  transport  field,  but  the  Thesiger  report  did  not  recommend 
an  extension  of  this  jurisdiction  (see  para.  16  of  this  memorandum).  In  other  fields 
it  would  in  my  opinion  generally  be  unnecessap'  and  inappropriate  to  establish,  in 
addition  to  the  hearing  by  one  independent  tribunal  of  suitable  constitution,  such 
as  an  Agricultural  Land  Tribunal  or  one  of  the  other  tribunals  mentioned  in  para- 
graph 25,  a further  complete  re-hearing  by  another  court.  The  Donoughmore 
Committee  stated  emphatically  on  page  109  : — “ We  are  definitely  opposed  to  any 
right  of  appeal  from  an  administrative  decision  whether  it  contains  a judicial, 
element  or  not.” 

61.  I am  not  sure  whether  it  is  proposed  that  the  Administrative  Division  of  the 
High  Court  should  be  given  jurisdiction  to  re-hear,  on  matters  of  fact  as  well 
as  of  law,  cases  decided  by  tribunals  exercising  judicial  functions.  If  so,  I would 
be  very  much  against  it.  I do  not  believe  that  there  is  any  general  need  or  demand 
for  this  extra  appeal  stage  which  woidd  largely  destroy  the  special  virtues  of  most 
Ministerial  tribunals.  It  is  true  that  the  Donoughmore  Committee  proposed  (para. 
17  on  page  108)  that  tiiere  should  be  a specially  constituted  Appeal  Tribunal  to. 
hear  appeals  on  matters  of  fact  in  very  exceptional  cases  frorn  judicial  decisions 
of  a Minister  or  Ministerial  tribunal.  I would  not  contend  that  there  are  no  cases 
in  which  such  an  appeal  should  be  provided  for,  but  I can  see  no  great  advantage 
in  constituting  a tribunal  with  some  general  jurisdiction  to  hear  appeals  from  such 
decisions.  I prefer  the  methods  hitherto  adopted  of  making  the  appropriate 
provision  in  each  case  rather  than  establishing  a general  system.  There  are  already 
cases  where  appeals  lie  from  a lower  tribunal  to  a higher  one  on  matters  of  fact, 
e.g.,  the  appeal  from  local  tribunals  under  the  National  Insurance  Act  to  the 
Insurance  Commissioner,  and  the  appeal  from  tiie  new  local  valuation  courts  to  the 
Lands  Tribunal, 

Indeed  one  of  my  main  points  of  criticism  of  the  proposal  to  set  up  the  Administra- 
tive Division  of  the  High  Court  is  that  it  seeks  to  give  a universal  appeal  from  all 
administrative  and  judicial  decisions  by  Ministers  or  Ministerial  tribunals  without 
any  regard  to  the  widely  differing  contexts  of  such  decisions.  The  moral  that  I 
draw  from  a survey  of  this  wide  and  admittedly  untidy  field  is  tiiat  the  empirical 
approach,  which  considers  different  cases  on  thedr  merits  and  attempts  to  provide 
tihe  appropriate  method  of  adjudication  in  each  case,  is  the  right  one. 

PART  ni— SUMMING  UP 

62.  My  general  observations  on  this  part  of  the  subj«^t  are  as  follows : — 

(a)  In  cases  where  at  present  there  is  something  like  an  appeal  on  a point  of 
law  from  a judicial  decision  of  a Ministerial  tribunal  or  Minister,  by  means 
of  certiorari  or  declaration  proceedings  operating  on  a “ speaking  order  ”, 
it  would  be  an  advantage  to  give  an  appeal  by  case  stated.  I recognise 
that  there  are  cases  where  the  appeal  ought  to  be  effectively  excluded 
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{b)  I am  opposed  to  the  idea  of  substituting  for  certiorari  for  excess  of  jurisdic- 
tion and  failure  to  observe  procedural  requirements  (including  the  rules 
of  natural  justice)  a universal  statutory  procedure.  It  can  be  done  and 
has  been  done  in  many  cases,  but  in  borderline  cases  it  is  better  to  leave 
it  to  the  courts  to  decide  whether  it  ought  to  intervene  on  the  procedural 
ground  or  whether  the  decision  is  an  administrative  one.  The  action  for  a 
declaration  meets  any  need  for  a simpler  procedure. 

(c)  I regard  the  proposal  to  establish  a general  right  of  appeal  on  fact  from 
administrative  decisions  (and  possibly  also  from  other  decisions  of  Ministers 
and  Ministerial  tribunals)  as  unnecessary,  out  of  place  and  unworkable. 


Examination  of  Witnesses 

Sir  Harold  S.  Kent,  K.C.B.,  Treasury  Solicitor 

Mr.  a.  G.  Newman,  C.B.E.,  Principal  Assistant  Solicitor 

Mr.  a.  G.  Robinson,  Legal  Assistant 

Called  and  Examined 


1778.  Chairman : May  I begin  by  just 
getting  you  to  say  a little  more  about  a 
point  which  you  make  in  the  intro- 
ductory paragraph  of  your  Memo- 
randum. You  say  that  you,  as  Treasury 
Solicitor,  advise  eight  major  Departments 
and  act  as  litigating  solicitor  for  a 
number  of  others.  Then  you  go  on  to 
say  that  you  have  been  Treasury  Solicitor 
for  about  three  years  and  add  that  you 
have  set  forth  your  views  about  the 
matters  which  fall  within  our  terms  of 
reference  rather  fully,  but  that  inevitably, 
therefore,  the  opinions  which  you  ex- 
press are  to  some  extent  opinions  of 

a personal  character? Sir  Harold 

Kent:  Yes. 

1779.  I think  that  the  Committee 
would  just  like  to  know  what  the  field  of 
experience  is  from  which  you  yourself 
draw.  Of  course  we  are  aware  that  that 
field  will  be  enlarged  when  you  refer  to 
Mr.  Newman  or  Mr.  Robinson,  because 
they  also  wiU  have  direct  experience  of 
the  field  within  our  terms  of  reference, 
and  you  may  wish  from  time  to  time  to 

refer  questions  to  them? ^Yes.  I have 

myself  visited  practically  all  the  tribunals 
to  which  I refer  in  the  Memorandum. 
I am  responsible  for  some  of  them  and 
therefore  a lot  of  information  in  the 
Departments  is  available  to  me.  Among 
the  Departments  I advise  is  the  Ministry 
of  Transport  and  Civil  Aviation — there 
is  a branch  of  my  office  there — and  that 
brings  in  the  licensing  tribunals  and  the 
Transport  Tribunal,  I think  they  are 
the  only  tribunals  that  I deal  with  in  my 
Memorandum  that  are  within  my  sphere 
of  jurisdiction.  On  the  enquiries  side 


we  do  handle  quite  a lot,  but  they  are 
not  those  in  which  you  have  been 
primarily  interested  like  housing,  slum 
clearance  and  planning.  We  get  the 
transport  ones.  I have  been  to  several 
enquiries  myself  since  I knew  that  this 
Committee  was  being  set  up,  and  before 
then  I took  a personal  interest  and 
attended  part  of  the  Gatwick  enquiry, 
which  rather  broke  new  ground.  If  I 
may  just  go  a shade  further,  when  I 
became  Treasury  SoKcitor  I did  go 
round  a good  deal  having  a look  at 
everything  we  were  doing.  Much  of  it 
is  very  near  the  field  of  your  enquiry. 
There  are  the  accident  enquiries — like 
the  Comet  enquiry  in  which  I took  a 
personal  interest — which  I think  are 
useful  for  giving  one  a certain  amount 
of  procedural  background,  but  they  are 
not  right  in  the  centre  of  the  picture. 
The  Commission  on  Awards  to  Inventors 
is  another  one.  If  I may  just  add  a 
word?  There  are  a lot  of  young 
solicitors  in  my  office — Mr.  Robinson  is 
one — who  practised  before  they  came 
into  the  office  and  conducted  cases 
before  Rent  Tribunals  and  other  adminis- 
trative tribunals. 

1780. 1 think  we  can  now  move  to  your 
Memorandum,  for  which  we  are  most 
indebted  to  you.  After  the  introduction 
it  falls  into  three  main  parts — tribunals 
of  various  sorts,  administrative  procedures 
vyhich  involve  an  administrative  adjudica- 
tion after  a hearing  or  enquiry,  then 
finally  the  relation  of  these  tribunals 
and  procedures  to  courts  of  law.  We 
thought  that  we  would  follow  that  three- 
fold division.  So  we  start  with  tribunals. 
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I silould  like  to  begin  by  getting  you 
to  go  a little  further  than  you  did  into 
the  practical  utility  of  the  distinction 
between  judicial  and  administrative.  Of 
course  conceptually — purely  conceptually 
— one  can  distinguish  absolutely  between 
what  is  judicial  and  what  is  adminis- 
trative and  the  distinction,  as  you  say, 
is  given  authority  by  the  Donoughmore 
Report.  But  you  note  that  the  way  in 
which  things  have  actually  developed 
allows  no  very  clear  line  to  be  drawn 
between  the  two  and  you  add  that  it 
would  not  be  profitable  to  try  to  define 
those  terms  too  closely.  It  was  with 
these  reflections  in  mind  that  I wondered 
how  far  the  distinction  was  one  of 

practical  working  utility? 1 think  that 

I found  that  it  was.  When  I started 
writing  my  Memorandum  I had  already 
read  the  opinions  of  academic  lawyers 
and  others  about  the  Donoughmore 
definition,  and  I think  my  bias  was  rather 
towards  abandoning  that  distinction  and 
instead  to  looking  at  the  thing  entirely 
objectively  and  seeing  what  the  purpose 
of  the  particular  Act  of  Parliament  was. 
But  I found,  when  I examined  the  par- 
ticular tribunals  and  procedures,  that  the 
distinction  was  a very  useful  touchstone 
to  me.  As  a Government  lawyer  I find 
much  less  difficulty  than  other  people 
perhaps  in  recognizing  policy  when  I see 
it.  In  your  daily  work  you  are  constantly 
being  asked  for  advice ; you  know  when 
a thing  is  a matter  of  fact,  and  you  are 
perfectly  entitled  to  see  that  adminis- 
trators get  their  facts  right,  you  also 
know  a matter  of  law,  and  you  can  see 
a point  of  policy  a mile  off  and  know  it 
is  not  for  you.  So  I think  I have  found 
it  of  practical  utility.  I abandoned,  as 
not  being  of  practical  utility,  the 
Donoughmore  Committee’s  insistence  on 
the  existence  of  a dispute.  I use  adminis- 
trative in  the  Donoughmore  sense:  where 
there  is  a large  element  of  discretion 
and  policy.  I quite  appreciate  that 
courts  have  discretions  and  deal  with 
such  matters  as  looking  after  children, 
the  'administration  of  tr<usts  and  so  on, 
in  which  discretionary  powers  are  used, 
but  I believe  the  courts  proceed 
differently.  They  try  to  get  a code  of 
rules  for  fettering  themselves,  and  I 
believe  Departments  do  not  proceed  in 
that  way.  So  I think  I have  found  the 
distinction  both  real  and  useful. 

1781.  Is  it  in  your  mind  essentially  a 
distinction  of  degree  or  of  quality? 


Would  you  say  that  the  element  of  dis- 
cretion in  the  decisions  at  which  a court 
arrives  is  relatively  small ; but  that 
when  you  have  an  administrative  tri- 
bunal, or  whatever  term  one  may  use, 
the  degree  of  discretion  is  relatively 

large? 1 think  it  is  largely  a matter 

of  degree,  but  I cannot  help  feeling  also 
that  there  is  some  qualitative  difference. 

If  I could  take  an  example,  the  courts 
consider  in  negligence  cases  what  a 
reasonable  man  would  do  and  I think 
their  attitude — and  I say  this  with  all 
respect  and  humility — is  that  there  is  a 
reasonable  man  laid  up  in  Heaven  and 
that  what  the  court  has  to  do  is  to 
find  out  what  he  would  do  in  a given 
state  of  affairs.  If  Parliament  decided 
that  deaths  on  the  roads  were  so 
numerous  that  something  ought  to  be 
done  and  that  a Minister  should  have 
power  to  disqualify  drivers  for  being 
careless,  I believe  the  Minister  would 
look  at  it  differently  from  the  Courts. 
He  would  not  be  thinking  what  the 
reasonable  man  should  do.  He  would 
ask  himself : “ What  standard  of  care 
am  I going  to  impose  in  order  to  bring 
down  the  weekly  casualty  list?  ” If  the 
casualties  came  down  and  people  were 
happy  about  that  but  the  motorists  on 
the  other  hand  were  in  a state  of  fright- 
ful indignation,  then  he  might  say, 
“Well,  now  is  the  time,  perhaps,  to  let 
up  on  these  unfortunate  motorists.”  But 
if  you  give  tht  power  to  the  courts 
they  would  fix  their  standard  and  stick 
to  it. 

1782.  Thank  you.  It  seems  to  me 
that  your  illustration  might  perhaps 
show  one  of  two  things.  What  you 
were  saying  first  about  the  Minister  was 
that  in  contrast,  perhaps,  to  courts  of 
law,  which  would  be  trying  to  determine 
what  in  a given  system  was  reasonable 
behaviour  by  reference  to  a set  of  rela- 
tively abstract  principles  of  reasonable- 
ness, the  Minister  would  have  certain 
broad  social  and  political  purposes  very 
much  in  his  mind.  What  he  would  want 
to  do  was  to  stop  so  many  people  being 
killed  and  his  actions  would  be  inspired 
by  this  purpose.  That  would  be  one 
point.  The  other  one  is  that  his  actions 
might  be  variable  in  the  light  of  the 
public  response  to  them.  There  is  a 
difference,  I think,  between  the  notion 
of  public  policy — social  policy — what- 
ever one  may  call  it  and  the  ability  to 
vary  and  modify  action  taken  in  pur- 
suit of  that  policy.  Is  it  one  of  these 
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or  both  of  them  which  you  think  are 
the  characteristic  hallmarks  of  admiais- 

trative  decisions? 1 think  both  of 

them.  I believe  that  there  are  some  sub- 
ject matters  which  are  appropriate  for 
ministerial  discretion,  both  because 
social  policy  is  involved  and  because 
you  want  the  flexibility  which  can  take 
account  of  various  states  of  affairs. 

1783.  What  then  should  one  think 
when  one  comes  up  against  the  fact, 
lo  which  you  draw  attention  in  your 
Memorandum,  that  a number  of  deci- 
.sions  which,  I think,  undoubtedly  have 
or  may  have  both  these  characteristics 
we  have  just  mentioned  and  should 
therefore  be  appropriate  to  Ministers, 
.are  in  fact  laid  on  tribunals.  In  some, 
^t  any  rate,  of  these  cases  the  decision 
.directly  and  severely  affects  the  indi- 
vidual, for  example  decisions  of  the 
proposed  Independent  Schools  Tribunal. 
I think  you  said  in  your  Mernorandum 
that  where  the  impact  on  the  individual 
concerned  of  the  particular  decision 
might  be  so  great  and  might  affect  his- 
livelihood,  it  was  not  unreasonable  that 
the  Minister  should  divest  himself  of 
the  awkward  responsibilities  of  the  deci- 
sion and  create  a tribunal  to  give  it 
instead.  Does  not  that  make  the  actual 
picture  fit  in  very  awkwardly  with  the 
practical  utility  that  you  have  been 

describing  of  the  distinction? ^Yes,  I 

think  it  does.  One  cannot  make  a 
logical  picture  of  these  tribunals,  and 
one  has,  I thdnk,  to  explain  it  by  saying 
that  there  are  always  the  two  factors 
pulling  in  different  ways — I mean  the 
need  for  leaving  the  discretion  with  the 
Minister  and  the  need  for  treating 
people  decently. 

1784.  You  would  not  press  that  par- 
ticular distinction  too  far,  I take  it? 

. No,  perhaps  not!  I think  with  the 

Independent  Schools  Tribunal  you  are 
dealing  with  a field  of  activity  in  which 
the  Government  have  previously  left 
people  alone.  Their  intervention  now 
is  not  on  a large  scale  and  comparatively 
few  schools  are  affected.  I think  the 
policy  considerations  were  not  so  im- 
perative as  in  some  other  fields,  and  the 
penal  results  of  disqualifying  a man,  or 
even  disqualifying  his  business  if  he  had 
put  in  a lot  of  capital,  were  so  severe 
that  the  Judicial  process  seemed  right. 

1785.  But  while  it  may  be  true — and  I 
imagine  that  it  is  certainly  true — that 
large  questions  of  policy  could  not  arise 


about  private  schools,  if  one  takes 
another  tribunal — for  example  the  Trans- 
port Tribunal — it  must  I think  clearly  be 
true  that  large  questions  of  policy  are 
involved  in  determining  railway  charges 
because  they  determine  the  profitability 
of  a very  large  industry.  There,  at  least, 
is  one  illustration  of  a procedure 
whereby  a large  question  of  policy  is 
dealt  with  by  a tribunal.  I think  you 
would  agree  with  that? ^Yes,  I should. 

1786.  If  the  working  distinction  that 
one  makes  is  upset  by  the  facts  to  this 

extent,  what  is  left  of  its  utility? 

I think  that  quite  a lot  of  the  theory 
remains.  The  conclusion  I have  reached 
is  that  tribunals  like  the  Transport 
Tribunal  have  their  advantages,  I think 
those  advantages  are  particularly  obvious 
where  you  have  got  a number  of  com- 
mercial interests  who  can  argue  the 
matter  out  before  them.  You  have  got 
the  Transport  Commission  on  the  one 
side  and  the  users  on  the  other  and  it 
is  an  enormous  advantage  in  getting  all 
the  facts  straight  in  public.  It  seems  to 
me  that  that  advantage  outweighs  the 
disadvantage  of  departing  from  what  ds 
normally  Sie  policy. 

1787.  I have  one  last  question  on  this. 

“ Policy,”  of  course,  is  a large  word,  and 
there  are  some  things  which,  as  you  say, 
we  all  recognise  as  policy.  For  example, 
the  general  direction  of  educational 
policy  might  be  that  there  should  be 
more  and  better  and  larger  schools  as 
quickly  as  is  reasonably  possible.  Or  it 
might  be  that  the  existing  structure  of 
the  school  system  did  not  need  change 
and  should  merely  be  kept  going  in  go^ 
shape.  Those  would  be  the  broad  policy 
considerations  in  the  mind  of  the  Minis- 
ter, let  us  suppose,  at  any  given  time. 
But  do  you  think  that  in  the  much 
smaller  matters  which  admittedly  in 
decision  involve  discretion — for  example 
the  kind  of  decision  involved  in  whether 
or  not  to  have  a particular  modem 
school  on  a particular  site  in  a particular 
town,  or  alternatively  the  decision 
whether  or  not  the  houses  standing  in 
a particular  area  of  a given  city  should 
be  cleared  as  slum,  the  element  of  dis- 
cretion or  of  policy  is  of  sufficient  im- 
portance to  justify  using  this  large  word 
and  therefore  claiming  that  the  essential 
nature  of  the  decision  is  administrative 
rather  than  judicial?  Because — let  me 

take  you  to  the  end  of  that  road— if 
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one  does  that,  might  one  not  then  find 
that  one  was  saying  that  wherever  there 
was  any  discretion  the  nature  of  the 
■decision  was  administrative  and,  while 
that  would  be  consistent  it  would  mean 
that  there  were  no  judicial  decisions? 

1 do  not  want  to  get  to  the  end 

of  that  road.  I should  rather  like  to 
take  the  slum  clearance  example  you 
gave  first.  It  seems  to  me  that  there 
is  a big  policy  element  there,  and  it  is 
inherent  really  in  the  individual  decision. 
I believe  the  big  policy  element  is  how 
high  a standard  of  housing  you  are  going 
to  have,  how  much  you  can  afford.  The 
■only  way  you  qan  really  direct  that 
policy  is  by  deciding  in  the  individual 
cases  whether  this  particular  lot  of 
houses  ought  to  be  demolished  or  not. 
Since  the  war — and  I am  not  an  expert 
at  all  in  this — one  imagines  that  there 
has  been  a pretty  good  brake  on  slum 
clearance  and  the  emphasis  has  been 
rather  on  additional  houses  to  meet  the 
shortage.  That  might  change  and  you 
might  feel  that  you  must  really  tackle 
the  slums.  There  is  no  such  thing  as 
an  abstract  and  objective  standard  of  un- 
fitness of  houses  for  human  habitation — 
a house  which  seems  unfit  according  to 
our  ideas  may  seem  a perfectly  good 
house  to  people  in  other  countries.  I 
feel  there  is  a big  policy  element  in 
deciding  where  you  set  your  standard 
and  that  ought  to  be  controlled  by  the 
Minister.  I feel  with  the  schools  the 
situation  is  rather  different  because,  as 
far  as  I understand  it,  the  question 
whether  you  need  a school  never  seems 
to  be  within  the  scope  of  the  public 
enquiry.  I would  regard  that  as  a big 
policy  matter  too — whether  you  want 
classes  of  thirty  children  or  classes  of 
fifty  children — and  that  must  affect  the 
number  of  schools  you  need.  I would 
■say  that  there  was  a big  policy  question 
In  every  case. 

1788.  Yet  I suppose  that  if,  so  to 
'Speak,  the  width  of  discretion  and  the 
importance  of  standards  were  the  issue, 
the  policy  content  of  the  decisions  of 
Rent  Tribunals  would  be  regarded  as 
high? Yes,  I think  so.  It  is  diffi- 

cult to  say  what  the  object  was  in  the 
Furnished  Houses  (Rent  Control)  Act, 
1946,  but  it  may  be  that  it  was  simply 
to  prevent  people — ^the  bad  landlords — 
unduly  exploiting  the  situation.  The 
object  was  not  to  give  poor  tenants  a 
subsidy  or  to  keep  the  cost  of  living 


down ; it  was  simply  to  prevent  the 
worst  kinds  of  exploitation.  If  that  was 
the  object  it  brings  it  more  within  the 
proper  scope  of  tribunals  or  courts  than 
if  it  was  to  keep  the  cost  of  living  down. 
The  latter  would,  I think,  be  more  a 
policy  motive. 

1789.  You  mean  because  money 

would  be  involved? mean  the 

economy  of  the  country  might  be 
involved. 

1790.  Lord  Silkin'.  I take  up  your 

example  of  slum  clearance.  You  know 
that  in  certain  circumstances  on  a 
Demolition  Order,  it  is  possible  to  go  to 
the  courts? Yes. 

1791.  The  criterion  is  exactly  the  same 
when  the  question  of  the  Demolition 
Order  comes  before  the  County  Court 
as  the  criterion  which  the  inspector  has 

to  decide  on  a Clearance  Order? 1 

think  I would  distinguish  it  on  the 
grounds  of  the  difference  of  scale.  When 
you  are  clearing  an  area  the  question  of 
the  standard  of  housing  that  you  are 
applying  generally  arises  more  markedly 
than  when  you  are  selecting  a particular 
house  which  is  a bad  spot  and  deciding 
that  it  ought  to  be  demolished  or 
reconditioned. 

^ 1792.  The  test  is  exactly  the  same.  It 
is  now  laid  down  in  section  9 of  the 
Housing  Repairs  and  Rents  Act,  1954. 
TTiere  is  a set  of  criteria  which  the 
inspector  has  to  test  the  state  of  the 
house  by— equally  the  County  Court 

judge, Yes,  I know,- 1 agree.  I am 

only  saying  that  the  Minister  needs  to 
retain  control  of  the  large  scale  opera- 
tion and  not  of  the  small  one. 

1793.  How  does  he  in  fact  retain  con- 
trol? The  inspector  examines  the  house, 
the  Minister  does  not.  The  inspector 
reports  that  in  his  opinion  this  is  an 
area  which  should  be  the  subject  of  a 
Clearance  Order  or  not — or  that  certain 
individual  houses  should  be  excluded.  In 
practice  how  does  the  machine  operate 

so  as  to  establish  a policy? Of  course 

I ought  not  really  to  speak  for  the  Minis- 
try of  Housing  and  Local  Government. 

I feel  myself  that  if  there  is  a policy  and 
a standard  the  inspectors  get  to  know 
about  it  and  apply  it.  The  Minister  of 
course  is  not  concerned  personally.  I 
quite  agree  that  the  inspector  does  the 
same  thing  whether  there  is  going  to 
be  an  appeal  to  the  County  Court  or 
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whether  it  is  all  in  the  hands  of  the 
Minister. 

1794.  Yes,  Is  it  not  rather  a 
theoretical  difference?  The  other  point 
on  this  is  that  in  the  statute  there  are 
I think  eight  criteria  laid  down.  There 
is  not  a great  deal  of  room  for  dis- 
cretion about  the  defects  which  a house 
has  to  possess  to  qualify  for  demolition? 
— ; — I feel  there  is  myself  considerable 
discretion  in  the  way  you  interpret  the 
criteria — how  high  a standard  you  have. 
I do  not  believe  these  criteria  can  be  re- 
garded as  wholly  objective.  I confess 
that  I am  more  familiar  with  the  criteria 
laid  down  in  the  old  Acts  than  in  the 
latest  one. 

1795.  The  principle  is  the  same.  There 

always  was  an  appeal  to  the  County 
Court  against  demolition  on  exactly  the 
same  set  of  facts? ^Yes. 

1796.  Major  Morrison : Sir  Harold, 
in  paragraph  14  of  your  Memorandum 
you  say,  dealing  with  Rent  Tribunals ; 

“ These  tribunals  have  been  much 
criticised  by  the  legal  profession,  and 
their  decisions  have  often  been  set 
aside  by  the  High  Court,  especially  in 
the  early  days.” 
and  further  on  you  say: 

“It  may  be  that,  as  the  volume  of 
business  becomes  more  manageable,  it 
will  be  possible  for  it  to  be  handled 
by  the  county  courts  with  their  higher 
standards  of  judicial  process.  This 
would  quieten  the  anxieties  of  lawyers 
who  feel  that  in  this  case  tribunals  of 
the  ministerial  type  have  invaded  the 
proper  domain  of  the  courts  of  law.” 

Could  you  enlarge  on  that? 1 am 

aware  that  the  lawyers  do  criticise  the 
Rent  Tribunals.  I am  afraid  that  I am 
not  in  a position  to  say  anything  about 
the  practicability  or  otherwise  of  trans- 
ferring the  jurisdiction  to  the  County 
Courts,  Since  I wrote  my  Memorandum 
I have  had  some  experience  myself  of 
how  they  operate,  and  the  view  I have 
formed  is  that  they  operate  quite  well 
in  their  own  way,  and  it  is  a rather 
different  way  from  that  in  which  the 
County  Court  judge  would  proceed.  He 
would  get  more  expert  evidence  and  rely 
less  on  inspection  by  the  Court  itself. 
If  there  is  still  a lot  of  business  to  be 
done  I certainly  would  not  press  for  the 
change  to  be  made.  I think  it  is  a ques- 
tion of  practicability  which  I reaUy  can- 
not speak  to. 


1797.  When  you  say : “ It  may  be  that,, 
as  the  volume  of  business  becomes  more 
manageable,  . . can  you  give  us  an 
indication  if  your  experience  is  that  that 
is  becoming  the  case,  or  how  soon  it  may 

be  so? 1 am  afraid  I do  not  know. 

It  is  not  my  field.  I am  aware  of  the 
figures,  but  I have  not  got  them  at  my 
finger  tips. 

1798.  On  the  question  of  Agricultural 
Land  Tribunals  and  the  WooUett  case 
you  say  at  the  end  of  paragraph  23  of 
your  Memorandum: 

“The  real  reason  was  that  publio 
opinion  would  not  tolerate  the  applica- 
tion of  the  policy  laid  down  in  the 
Act  to  the  particular  circumstances  of 
the  Woolletts  and  their  smallholding.” 

You  do  not,  I think,  in  the  course  of 
your  Memorandum  refer  to  County 
Agricultural  Executive  Committees  at  all,, 
and  really  Agricultural  Land  Tribunals 
are  the  corollary  of  those  Committees. 
I do  not  know  if  you  would  be  pre- 
pared to  say  anything  oh  A.E.C.’s? 

I do  not  think  I can  say  very  much  ; 
they  are  again  not  in  my  field.  I did 
inform  myself  about  the  Tribunals  be- 
cause they  were,  it  seemed  to  me,  an 
interesting  example  of  tribunal  pro- 
cedure being  applied  to  administrative 
matters.  I felt  that  the  Executive  Com- 
mittees were  really  the  ordinary  kind  of 
administrative  procedure.  They  are  the 
agents  of  the  Minister  and  they  operate 
in  the  same  way  as  a Government  De- 
partment doing  an  administrative  job 
would  operate,  so  they  did  not  interest 
me  for  the  purposes  of  this  Memoran- 
dum. 

1799.  Lord  Linlithgow.  Do  you  think 
that  there  may  be  some  point  in  mak- 
ing tribunals  such  as  Agricultural  Land 
Tribunals,  and  also  any  other  tribunal 
where  large  questions  of  discretion  are 
raised,  rather  more  formal?  Local 
tribunals  are  very  largely  composed  of 
local  people,  and  when  local  people  are 
making  decisions  in  which  a great  deal 
of  discretion  is  involved,  it  might  be  less, 
embarrassing  for  them  to  come  to  a. 
reasonable  decision  in  a formal  atmo- 
sphere than  an  informal  atmosphere? 

1 am  not  sure  really.  I feel 

some  difficulty  about  talWng  about 
formal  and  informal  in  general  terms. 
There  are  so  many  things  which  go  to 
make  up  an  informal  procedure,  and  I 
think  in  some  contexts  they  are  desir- 
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able  and  in  others  they  are  undesirable. 
I do  not  think  that  Agricultural  Land 
Tribunals  are  very  informal  in  their 
methods,  and  I think  legal  representa- 
tion is  quite  common,  and  I do  not  think 
I should  care  to  say  on  my  own  know- 
ledge, that  they  ought  to  be  made  more 
formal. 

1800.  May  I put  it  in  another  way? 
May  I say  that  where  the  people  who  are 
hearing  my  case  know  my  circumstances 
well  and  know  me  I personally  would 
rather  have  my  case  tried  in  a formal 
atmosphere  than  in  a friendly  atmosphere? 

1 can  see  there  is  some  advantage 

in  it  when  you  are  trying  cases  involv- 
ing your  friends. — Mr.  Robinson : I 

think  the  local  element  can  be  over- 
stressed in  this  particular  case.  I under- 
stand that  the  members  of  the  Agricul- 
tural Land  Tribunals  are  deliberately 
chosen  away  from  the  district — 
admittedly  on  a regional  basis,  but  not 
on  a local  basis.  I understand  that  Agri- 
cultural Land  Tribunals  are  formal.  The 
one  I know  was  conducted  by  the  deputy 
County  Court  judge,  and  he  conducted 
it  just  as  he  would  the  County  Court. 

1801.  Sir  Geoffrey  King:  I want  to 
get  back  to  the  general  question  which 
the  Chairman  put  to  you.  He  put  it 
to  you  at  one  point,  I think,  in  the  form 
of  saying  that  because  administrative 
questions  were  in  a number  of  cases  dealt 
with  by  tribunals  which  were  rather 
judicial  in  appearance  you  might  as  well 
drop  the  distinction  between  judicial  and 
administrative.  I do  not  think  that 
either  of  us  would  agree  with  that  con- 
clusion. I want  to  see  whether  we  can 
agree  on  two  perfectly  good  reasons  why 
an  admittedly  administrative  question 
might  be  handed  over  to  a tribunal.  The 
first  is  that  it  is  quite  possible,  with- 
out damaging  your  theory,  to  say  that 
here  is  a group  of  questions  which  for 
perfectly  good  reasons  we  want  to  re- 
move from  the  political  area?  I would 
say  that  the  Rent  Tribunal  might  well 
be  that  kind.  Would  you  agree  to  that? 

Sir  Harold  Kent:  Yes,  I think  I 

should. 

1802.  After  all,  if  it  is  dealt  with  by 

a Minister,  then  it  is  dealt  with  in  a 
political  arena  sooner  or  later.  If  it  is 
dealt  with  by  a tribunal,  one  of  the 
objects  would  be  to  take  it  out  of  the 
political  arena? ^Yes. 

1803.  The  other  class  is  one  which  I 
hvave  been  rather  familiar  with.  I am 


going  to  take  the  Independent  Schools 
Tribunal  example.  Would  you  agree 
that  there  might  well  be  classes  of 
case,  where  the  decision  on  the  indi- 
vidual case  probably  does  not  affect  the 
general  policy  very  much?  Your  policy 
is  to  have  decent  private  schools.  It  is 
not  going  to  affect  it  very  much  whether 
an  individual  private  school  comes  to 
grief  or  not.  That  is  another  reason 
why  the  Minister  may  well  want  to  shed 
the  responsibility,  to  which  you  referred, 
of  having  to  deal  with  an  individual 

matter? ^I  think  he  would.  I think 

it  is  rather  an  individual  matter,  the 
question  of  a particular  man  or  a par- 
ticular building,  and  I quite  agree  with 
you.  I think  the  individual  decision 
might  not  have  a very  wide  repercussion. 

1804.  You  have  used  the  word 
“ building  ”,  which  brings  out  a third 
point : although  your  individual  case 
might  not  affect  the  policy,  one  can  con- 
ceive, I suggest,  a situation  in  which  a 
whole  lot  of  individual  cases  went  one 
way.  It  might  be  disastrous.  Take 
ribbon  development.  If  you  were  to 
hand  over  to  a local  tribunal  the  power 
to  decide  whether  a house  could  be 
built  at  a particular  point  on  the  map 
that  might  not  matter,  unless  it 
happened  in  a hundred  cases  in  which 
you  get  ribbon  development,  where 

policy  would  come  in? 1 think  I 

'agree.  I think  the  school  case  would 
probably  be  a very  rare  one — ^in  fact 
that  would  be  my  forecast. 

1805.  One  talks  about  judicial  tri- 
bunals and  administrative  tribunals.  Do 
you  agree  that  there  is  a certain  con- 
fusion between  the  two  things,  in  this 
sense  ; that  sometimes  one  says  a judicial 
tribunal  when  one  means  a tribunal 
which  ought  to  operate  in  a judicial  way, 
in  spite  of  the  fact  that  the  question 
it  may  answer  may  be  administrative? 

^Yes,  I think  one  does  use  the  term 

in  those  two  senses,  sometimes  by 
reference  to  the  procedure  and  some- 
times by  reference  to  the  subject  matter 
of  the  decision. 

1806.  Mr.  Burman:  I should  like  to 
raise  one  point  on  Rent  Tribunals.  Do 
you  think  it  would  be  a good  thing  if 
it  became  the  rule  that  evidence  should 

be  given  on  oath? No,  I do  not 

think  it  would.  I think  this  is  a rather 
nicely  balanced  question.  My  own  feel- 
ing is  that  if  you  want  a tribunal  at 
which  people  can  conduct  their  own 
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cases  without  legal  representation,  taking 
evidence  on  oath  is  not  really  a very 
good  start.  For  one  thing  the  distinc- 
tion between  presenting  your  case  and 
substantiating  it  by  evidence  always 
breaks  down — at  least  that  is  my  ex- 
perience. A man  appears  in  person  and 
is  told  that  he  can  address  the  court 
and  then  give  evidence ; at  once  he 
starts  telling  his  story  and  it  is  a mix- 
ture of  argument  and  evidence  of  fact, 
so  that  it  seems  to  me  that  you  really 
have  to  start  off  by  administering  the 
oath.  Although  that  might  perhaps 
bring  jjeople  up  against  the  idea  that 
of  course  they  h^  to  tell  the  truth 
because  they  were  on  oath,  I think  the 
more  common  result  would  be  to  get 
them  rattled  right  at  the  beginning,  and 
I am  rather  against  it  in  cases  where 
informality  is  valuable.  In  National 
Insurance  Local  Tribunals  the  applicant 
comes  and  sits  at  the  table  and  the  chair- 
man says:  “Now  teU  us  what  it  is  all 
about  ”,  and  he  just  tells  his  story.  Put 
a Bible  into  his  hands  and  make  him 
take  the  oath  at  the  beginning,  and  that 
I think  would  alter  the  whole  nature  of 
the  proceeding. 

1807.  Lord  Balfour  of  Burleigh:  It 
could  not  be  discretionary,  I suppose? 

• ^It  is  discretionary  in  most  of  these 

cases ; the  tribunal  has  power  and  does 
not  in  fact  exercise  it.  I am  perfectly 
content  with  that  position — that  there 
should  be  power.  What  I think  I would 
be  against  would  be  to  insist  on  it. 

1808.  Mr.  Pritchard:  Sir  Harold,  you 

were  answering  some  questions  by 
Major  Morrison  about  Rent  Tribunals, 
and  you  said  you  had  not  sufficient  in- 
formation on  whether  the  volume  of 
business  had  now  become  manageable 
or  not.  If  we  could  assume  that  a time 
has  or  will  come  when  the  amount  of 
business  is  manageable,  would  you  then 
advocate  that  the  jurisdiction  should  be 
transferred  to  the  courts?  In  your 
Memorandum  you  said  it  would  quieten 
the  anxieties  of  the  lawyers.  Taking  a 
broader  line,  would  you  yourself  ad- 
vocate it? ^That  is  a difficult  ques- 

tion. I think  it  is  unfortunate  for  any 
tribunal  to  be  the  subject  of  constant 
criticism  by  lawyers  and  others.  For 
that  reason  I would  feel  happier  that 
it  should  go  to  the  County  Court.  I 
do  think  it  would  alter  the  way  in  which 
cases  are  dealt  with.  I know  it  is 
possible  to  appear  before  a County 


Court  in  person  and  the  County  Court 
judge  will  treat  you  very  kindly  and 
help  you  as  much  as  he  can,  but  I do 
not  really  feel  that  people  will  ever 
very  much  appear  unrepresented  before 
County  Court  judges.  That  is  certainly 
my  own  experience  a long  long  time 
ago,  and  it  is  reinforced  by  what  I 
have  been  recently  told  by  people  who 
practise  a lot  in  County  Courts.  You 
really  do  require  legal  representation, 
and  some  of  the  people  who  go  to  Rent 
Tribunals  are  very  small  people  and  they 
appear  in  person. 

1809.  Does  the  extension  of  legal  aid 
to  County  Courts  affect  your  views  on 

this? It  is  some  answer  of  course,  but 

if  you  have  an  income  of  a few  hundreds 
a year  you  may  be  asked  to  pay  quite  a 
big  contribution,  and  of  course  you  are, 
at  any  rate  in  theory,  liable  to  pay  the 
costs  of  the  other  side.  I think  judges 
do  sometimes  not  make  an  order  for 
costs  in  legal  aid  cases,  but  it  is  quite 
a substantial  risk. 

1810.  Is  the  net  result  that  you  see 
advantages  and  disadvantages,  but  you 
do  not  definitely  come  down  on  one  side 

or  the  other? 1 think  I would  really 

rather  like  not  to  come  down.  It  is  not 
in  my  sphere.  I feel  it  is  a rather  nicely 
balanced  thing. 

1811.  I understand  from  your  Memo- 
randum that  you  regard  National  Insur- 
ance Local  Tribunals  as  being  almost 

model  tribunals? 1 do  think  they  are 

very  good  for  the  purpose. 

1812.  Could  we  just  look  at  the  fac- 

tors? First,  there  is  the  chairman.  He 
is  legally  qualified? ^Yes. 

1813.  And  appointed  by  the  Minister 
after  consultation  with  the  Lord  Chancel- 
lor. Would  the  Lord  Chancellor  in  fact 
make  the  suggestion,  or  how  would  that 

appointment  be  made? 1 am  afraid 

I do  not  know  that.  I should  think  that 
some  names  would  be  submitted  to  him 
and  he  would  make  his  choice. 

1814.  Do  you  attach  importance  to  the 

chairman? Yes. 

1815.  Arid  is  this  method  of  appoint- 
ment, bringing  in  the  consultation  with 

the  Lord  Chancellor,  satisfactory? 

I cannot  really  speak  to  it  I am  afraiid. 
The  chairmen  I have  seen — and  I have 
only  seen  two — seemed  to  me  very 
satisfactory. 

1816.  The  next  thing  is  that  the  public 
are  excluded,  and  you  give  a reason  for 
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that.  Would  it  be  right  to  say  that  you 
consider  that  right  in  this  case  but  not 

generally — or  is  that  not  correct? 1 

think:  it  would  be  a pity  if  these  pro- 
ceedings were  held  in  public  as  a general 
rule.  I really  do  not  see  why,  when  you 
are  convinced  that  the  average  person 
who  goes  to  these  tribunals  would  rather 
they  were  held  in  private,  he  should  not 
have  his  way.  I certainly  would  not 
object  to  the  applicant,  as  far  as  I am 
concerned,  having  the  right  to  have  it 
held  in  public.  I would  rather  be  against 
having  it  the  other  way — in  public  unless 
the  applicant  asked  for  it  to  be  in  private 
— because  I think  he  might  easily  feel 
that  by  asking  to  have  it  in  private  he 
was  suggesting  he  had  something  to 
conceal. 

1817.  Are  you  expressing  that  view 
because  of  the  subject  matter  which  we 
are  talking  about,  national  insurance,  or 

would  that  apply  to  other  tribunals? 

I think  it  might  apply  to  some  other 
tribunals  of  the  same  type  like  the  Mili- 
tary Service  (Hardship)  Committees. 

1818.  The  next  point  is  that  the  appli- 
cant may  not  be  legally  represented.  If 
in  fact  he  has  a relative  who  happens  to 
be  a barrister,  do  you  think  it  right  for 

him  to  be  excluded? think  I would 

agree  with  you  there,  but  I feel  strongly 
that  with  National  Insurance  Local 
Tribunals  the  usual  procedure  should  be 
that  the  applicant  should  appear  in 
person  and  should  talk  direct  to  the 
Tribunal — as  happens  now — ^rather  than 
that  he  should  be  represented  legally  as 
a regular  thing,  in  which  case  you  would 
get  him  being  examined  by  his  legal 
adviser — and  it  would  become  more 
elaborate.  I do  not  feel  it  is  necessary 
and  I am  against  it.  My  feeling  is  that 
if  you  think  that  ought  not  to  happen, 
there  is  not  really  much  advantage  in 
letting  it  happen  in  the  hope  that  it  will 
not  happen  very  much.  I think  I suggest 
in  my  Memorandum  that  it  would  not 
make  much  difference  in  practice,  be- 
cause in  industrial  injuries  cases,  where 
legal  representation  is  allowed  before  the 
Local  Tribunal,  only  two  per  cent,  of 
cases  do  have  legal  representation. 

1819.  Are  the  reasons  for  the  decision 

given  by  these  Tribunals? ^Yes.  I 

think  they  give  a decision  straightaway, 
and  give  their  reasons  in  writing  after- 
wards.— Mr.  Robinson:  He  gets  a paper 
after  the  hearing  which  sets  out  the 
reasons  for  the  decision,  and  also  notifies 


him  whether  it  was  unanimous  or  not 
and  as  to  his  right  of  appeal.  He  gets 
it  all  in  writing.  Regulation  14  (1)  (b) 
of  the  National  Insurance  (Determination 
of  Claims  and  Questions)  Regulations, 
1948,  says  that  a local  tribunal  shall  “ in- 
clude in  the  record  of  every  decision  a 
statement  of  the  grounds  of  such  de- 
cision ”,  and  Regulation  14  (2)  says 
further  that  if  a decision  is  not  unani- 
mous, the  reasons  given  by  the  dis- 
sentient member  must  be  stated. 

1820.  When  he  appeals  he  may  be 

legally  represented? Sir  Harold 

Kent : Yes. 

1821.  And  I gather  from  your  Memo- 
randum that  the  nature  of  the  hearing 

of  the  appeal  is  very  satisfactory? 

That  is  my  view. 

1822.  And  the  appeal  decisions  are 

published  so  as  to  get  uniformity? 

Yes. 

1823.  Are  those  all  merits  of  these  par- 
ticular Tribunals  which  could  be  extended 

to  o&er  tribunals? \ think  so.  I 

regard  this  as  the  poor  man’s  kind  of 
tribunal — ^perhaps  that  is  not  a very 
appropriate  expression — and  a very  good 
one  of  its  kind.  I think  most  of  the 
merits  could  be  extended,  but  I am  not 
sure  how  far  they  are  lacking  in  other 
tribunals  of  the  same  kind. 

1824.  Lord  Justice  Parker:  Sir  Harold, 
may  I,  without -referring  to  specific  tri- 
bunals, deal  with  the  first  section  of  your 
Memorandum  generally?  First,  the  ques- 
tion of  public  hearing  or  private  hearing. 
You  would  agree,  would  you  not,  that 
in  general  ft  ought  to  be  a principle  that 
a hearing  is  public  unless  there  is  some 

good  reason  to  the  contrary? 1 am 

not  sure  that  I would  accept  that  as  a 
universal  principle.  After  all,  people 
like  having  their  commercial  disputes 
heard  in  private,  and  unless  the  condi- 
tions are  such  as  to  give  rise  to  abuse  . . . 

1825.  I was  thinking  of  it  on  rather 
broader  grounds.  It  is  a matter  really  of 
public  policy  and  public  interest  that 
certain  matters  should  be  ventilated  in 

public? 1 quite  agree  that  for  many 

things — or  indeed  most  things — ^the  more 
they  are  public  the  better. 

1826.  I wonder  how  far  you  subscribe 
to  Sir  George  Coldstream’s  view?  In 
giving  his  evidence  he  was  asked: 

“ Do  you  approach  the  point  by 

thinkiiLg  that  all  enquiries  ought  'to  be 
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public  unless  there  is  good  reason  to 
the  contrary?  ” 
and  his  answer  was: 

“ Yes.  That  is  my  own  view.  I 
think  on  the  whole  that  it  is  better  it 
should  be  the  invariable  rule.” 

— would  certainly  agree  that  the 
approach  should  be  to  let  it  be  in  public 
unless  there  are  good  Ireasons  (to  the 
contrary. 

1827.  The  next  thing  is  legal  represen- 
tation. We  found  great  diversity  in  going 
through  the  various  tribunals.  Again 
would  you  agree  that  at  any  rate  in  the 
ordinary  case  legal  representartion  ought 
to  be  allowed?  How  far  it  is  available, 

of  course,  is  a different  matter. ^The 

only  difficulty  I feel  is  what  you  mean 
by  the  ordinary  case.  Tribunals  of  this 
kind,  like  National  Insurance  Local 
Tribunals  are  very  widespread  and 
important. 

1828.  Speaking  from  recollection  of  all 

the  procedures  we  have  had,  there  were 
some  which  were  not  at  all  important 
and  in  which  legal  representation  was 
allowed,  and  there  were  some  dealing 
with  matters  of  importance  where  it  was 
not  allowed. think  you  misunder- 

stood me.  I meant  they  constitute  an 
im^rtant  section  of  legal  proceedings  in 
which  I personally  hold  the  view  that 
legal  representation  is  out  of  place. 

1829.  And  yet  it  seems  wrong,  if  a per- 

son wants  to  employ  a barrister,  that  he 
should  not  be  entitled  to,  although  he 
may  have  his  barrister  relative  there  pro- 
vided he  is  not  paid. >1  would  rather 

leave  the  second  half  of  your  question 
out — the  question  whether  you  have  a 
barrister  relative,  I think,  is  a compara- 

. tively  minor  feature.  I do  rather  agree 
that  (to  deny  a man  the  right  to  employ 
his  lawyer  is  a difficult  thing.  On  the 
other  hand,  if  one  man  employs  a lawyer 
and  it  seems  to  benefit  him,  then  the 
. other  man  who  perhaps  would  have  pre- 
ferred to  have  had  his  case  dealt  with 
without  legal  representation  may  feel  he 
has  got  to  do  it  too. 

1830.  But  do  the  facts  bear  that  out? 
In  industrial  injury  cases,  where  repre- 
sentation is  permitted,  only  two  per  cent. 

are  legally  represented. 1 should  be 

content  if  I feLt  sure  that  there  would 
generally  be  only  that  percentage. 

1831.  I now  come  to  the  question  of 
the  oath.  Again  there  is  every  variety, 


we  have  discovered.  Some  tribunals  have 
power  to  administer  the  oath  and  never 
do ; others  have  power  and  sometimes 
do ; others  have  not  got  power  at  all. 
Would  you  subscribe  to  the  general  view 
that  all  tribunals  ought  to  have  at  any 

rate  power  to  administer  the  oath? 

No,  I do  nott  think  I would.  I myself 
cannot  see  any  object  in  giving  power  to 
the  National  Insurance  Local  Tribunals 
to  administer  the  oath,  because  I think 
it  is  better  that  they  should  not. 

1832.  You  perhaps  just  single  those 
out  as  an  exception — 'but  in  general 

would  you  agree? 1 think  they  may 

be  typical  of  a class  of  tribunal  where, 
in  my  view,  evidence  on  oath  is  out  of 
place. 

1833.  You  do  not  then  subscribe  to 
what  Sir  George  Coldstream  said?  He 
was  asked: 

“ Have  you  any  views  as  to  the  value 

of  the  oath  in  these  tribunals? On 

the  whole  I should  almost  invariably 
be  in  favour  of  having  the  oath.  I 
remember  Lord  Maugham  saying — I 
was  secretary  of  a Committee  over 
which  he  presided  on  this  subject  some 
twenty  years  ago — that  it  was  valuable, 
not  only  from  the  point  of  view  of  pre- 
serving the  dignity  of  the  proceedings 
but  emphasizing  in  people’s  minds  that 
they  were  to  tdll  the  truth.” 

^No,  I do  not  agree. 

1834.  There  are  many  tribunals — Rent 
Tribunals  for  example — ^with  no  settled 
procedure,  procedure  being  left  entirely  to 
the  Chairman.  This  results,  we  have 
heard,  in.  different  tribunals  of  the  same 
kind  adopting  different  procedures.  Let 
us  assume  there  is  a possibility  of  varia- 
tions if  each  chairman  can  settle  his  own 
procedure  and  receives  no  instructions 

from  a Department. ‘I  am  not  sure 

about  that.  I believe  the  hearings  would 
be  conducted  in  very  much  the  same 
way.  I feel  that  there  is  a difference  in 
the  way  the  thing  goes  when  parties  are 
legally  represented  and  when  they  are 
not.  The  small  experience  I have  had 
indicates  that  when  people  go  in  person 
then  you  get  an  informal  procedure,  and 
that  how  effective  it  is  depends  very 
largely  on  the  personality  of  the  chair- 
man. But  you  cannot  say,  as  it  were: 

“ Here  one  procedure  was  adopted  ; here 
another  procedure  was  adopted.”  What 
happens  is  that  one  chairman  succeeds  in 
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keeping  the  thing  in  good  order  and 
another  chairman  succeeds  rather  less 
well. 

1835-  I do  not  think  we  are  in  any 
disagreement,  Sir  Harold.  The  standard 
of  procedure  and  formality  is  hound  to 
depend  on  the  personality  and  experi- 
ence of  the  individual  chairman.  But  is 
that  not  itself  some  ground  for  having 
some  degree  of  formality — some  mini- 
mum procedure  in  order  to  obtain 

uniformity? find  it  difficult  to  argue 

this  in  general  terms.  If  you  get  at  a 
Rent  Tribunal  two  people  appearing  in 
person  what  tends  to  happen  seems  to  be 
this.  One  side  is  invited  to  start.  That 
person  does  not  distinguish  between  the 
opening  remarks  and  evidence.  The 
landlady — ^if  it  is  the  landlady — starts 
telling  her  story.  Now,  if  you  said  -to 
the  tenant:  “ You  wait  until  the  landlady 
has  finished  and  then  you  can  ask  her 
questions  ”-^hich  is,  I think,  what  a 
judge  would  do  in  those  circumstances — 
the  landlady  speaks  for  about  twenty 
minutes  fairly  volubly,  and  by  'that  time 
the  tenant,  who  is  not  a trained  person, 
has  forgotten  half  the  things  the  land- 
lady has  said.  'What  the  chairman  did 
when  I was  there  was  to  stop  the  land- 
lady after  her  first  point  and  say  to 
the  tenant : " Would  you  like  to  ask  any 
questions  about  that?  ” The  tenant  did 
not  ask  any  questions,  but  gave  her  ver- 
sion. Some  judges  might  say : “ Look 
here,  you  cannot  make  a speech.  You 
must  ask  questions,”  but  I thought  the 
way  the  chairman  did  it  was  rather  good. 
He  allowed  her  to  comment  on  the  point. 
He  did  not  insist  on  her  putting  her  ver- 
sion to  the  other  side.  He  just  got  her 
version.  Then  he  went  on  to  the  next 
point.  Then  at  the  end  of  the  landlady’s 
evidence  he  said  to  the  tenant : “ Have 
you  got  anything  that  you  want  to  say 
now?”  and  she  said:  "No,  I think  I 
have  already  said  everything  I had  to 
say.”  She  had  done  that  in  the  course 
of  examination  of  her  opponent. 

1836.  Again  I do  not  think,  Sir 
Harold,  that  we  are  disagreeing.  I am 
going  into  something  really  more  fun- 
damental. You  are  emphasizing  the 
informality  of  the  proceedings  and  the 

friendly  atmosphere? think  the 

point  I wanted  to  make  was  that  if  you 
insist  on  one  side  making  its  case  before 
the  other  side,  then  I believe  both  parties 
would  find  it  very  much  more  difficult 


to  say  what  they  want  to  say  and  to 
answer  points,  and  so  on. 

1837.  Much  more  the  point  I had  in 
mind  was  this.  I believe  there  was  a 
case  where  the  Tribunal  inspected  the 
premises  in  the  presence  of  only  one  of 

the  parties? 1 am  sure  the  rules  ought 

to  say  that  if  there  is  an  inspection  a 
proper  opportunity  for  both  parties  to 
be  present  ought  to  be  given. 

1838.  Ought  there  not  to  be  something 
more  than  leaving  the  procedure  to  the 
tribunal?  1 think  you  will  agree  that 
there  ought  to  be  some  elementary  rules 

which  ought  to  be  observed. 1 

certainly  agree  with  that. 

1839.  I do  not  know  if  you  can  help 
us  at  all  on  what  you  think  would  be,  as 
it  were,  a minimum,  because  we  are  aU 
agreed  that  informality  is  an  asset  as 

long  as  it  does  not  run  riot? ^Yes,  I 

quite  agree.  I could  expatiate  on  this 
to  a certain  extent.  I am  aware  of  Sir 
George  Coldstream’s  evidence  on  this 
point,  and  I am  not  really  in  disagree- 
ment at  all.  In  fact  I am  very  much  in 
favour  of  having  the  “ bare  bones  ” of 
a procedure,  as  I think  it  was  called,  but 
I am  a little  nervous  of  going  too  far 
in  the  direction  of  a regular  procedure 
at  the  hearings.  I think  Sir  George 
Coldstream  said  that  the  original  docu- 
ment that  started  the  proceedings  was 
important.  It  is  quite  important,  but 
the  importance  differs  according  to 
whether  a Government  Department  is 
a party  or  the  dispute  is  between  two 
private  people.  In  the  first  case  you 
certainly  do  not  want  to  insist  on  the 
applicant  setting  out  the  grounds  of  his 
appeal  correctly,  or  anything  like  that — 
the  Government  Department  knows  all 
about  it.  You  want  the  thing  to  be 
started  as  simply  as  possible.  I am  sure 
the  forms  for  the  Pensions  Appeal  Tri- 
bunals are  very  good  for  that  purpose. 
You  just  fill  in  your  particular  ground 
of  appeal.  When  you  get  to  the  Rent 
Tribunals,  if  you  prescribe  anything  like 
a pleadings  procedure  so  that  when  the 
parties  came  to  the  hearing  they  were 
bound  by  what  they  had  set  out,  I thmk 
you  would  be  going  too  far.  I am  in 
favour  of  saying  in  the  rules  that  you 
ought  to  have  an  oral  hearing  and  that 
you  ought  to  have  proper  notice  of  it 
and  that  both  sides  can  address  the  tri- 
bunal, call  their  witnesses  and  question 
the  other  party’s  witnesses.  I think  the 
only  danger  is  that  if  that  is  put  in  such 
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a way — and  I do  not  think  it  is  in  the 
Pensions  Appeal  Tribunals  rules — ^the 
tribunal  may  think  that  there  has  to  be 
a definite  order  of  events.  For  the 
reasons  I have  already  indicated  I think 
that  this  might  make  it  more  difficult 
for  the  unrepresented  person  to  put  his 
case.  Again,  I feel  there  ought  not  to  be 
a universal  rule  about  the  oath — it  ought 
to  depend  on  the  nature  of  the  tribunal. 
I am  sure  the  rules  ought  to  deal  with 
the  question  whether  the  hearing  ought 
to  be  in  pubUc  and  whether  the  parties 
could  be  represented.  I think  most  of 
them  do  deal  with  that. 

1840.  Lastly,  when  one  gets  to  the 
decision,  would  you  agree  that  reasons 
ought  invariably  to  be  given  for  the 

decision? Yes.  I wonder  if  I might 

just  say  something  about  the  question  of 
costs.  I think  that  was  one  of  the  things 
you  discussed  with  Sir  George 
Coldstream  in  connection  with  the 
skeleton  procedure.  My  own  view  is 
that  where  people  appear  in  person,  the 
pow  to  award  costs  does  make  rather 
a difference  to  the  accessibility  of  the 
tribunal.  If  you  can  appear  in  person 
and  possibly  get  your  expenses  paid  as 
well,  then  you  have  really  got  absolutely 
free  access,  whereas  if  you  are  liable  to 
nave  to  pay  the  other  man’s  costs  you 
may  have  to  pay  for  his  legal  represen- 
tation. 

1841.  That  may  depend  whether  the 

other  side  is  a Department  or  another 
individual? 1 quite  agree. 

1842.  Rent  Tribunals  have  no  power 
to  award  costs  and  yet  they  are  dealing 
entirely  with  matters  between  subject  and 

subject? Yes,  I am  in  favour  of  that, 

I think. 

1843.  There  is  just  one  other  question 
I wish  to  ask — on  slum  clearance.  No 
doubt  it  is  a question  of  policy  whether 
the  time  has  come  for  an  attack  to  be 
•made  on  the  slums,  and  how  much 
money  can  be  advanced  or  lent  to  the 
local  authority  for  that  purpose.  Those 
are  all  matters  whereby  the  ultimate 
control,  if  you  like,  ought  to  be  with 
the  Minister.  But  the  question  of 
whether  four,  five,  ten  or  twenty  houses 
are  fit  or  unfit  for  habitation  is  a pure 

question  of  fact,  is  it  not? 1 would 

not  have  called  it  a very  pure  one.  It 
could  be  looked  at  as  a question  of  fact 
or  it  could  be  looked  at  as  a question  of 
opinion — ^what  standard  you  have  got. 


1844.  I agree  you  have  got  to  have  a 
standard.  The  County  Court  judges  have 
to  administer  the  Act  and  apply  certain 
standards.  But  let  me  put  it  this  way : 
why  should  an  objector  not  be  entitled 
to  have  the  question  whether  his  house 

is  fit  or  unfit  dealt  with  by  a court? 

The  answer  I give  is  that  if  you  gave 
him  that  right  to  go  to  a court— I know 
he  has  got  it  in  the  Demolition  Order 
cases — you  are  taking  the  .real  control 
out  of  the  Minister’s  hands.  However 
much  the  Minister  might  say  “ We  can- 
not afford  to  clear  these  slums  and  build 
new  bl(^ks  of  flats  ” his  hand  is  really 
forced  if  he  has  got  the  verdict  saying 
that  these  houses  are  unfit  for  human 
beings  to  live  in.  Something  has  then 
got  to  be  done  about  it  and  he  loses  the 
control  you  say  he  ought  to  have. 

1845.  That  is  the  same  argument,  is  it 
not,  that  one  heard  about  inspectors’ 
reports — that  it  may  be  embarrassing  for 
the  Minister  if  the  court  says  the  houses 
are  not  fit  to  live  in  and  the  Minister 
says  he  can  do  nothing  about  it.  It  may 

be  awkward  and  embarrassing? He 

almost^  has  to  do  something  about  it  in 
that  situation.  “ Embarrassing  ” might 
not  be  the  right  word,  but  if  someone 
presses  you  and  you  get  a verdict  that 
the  houses  are  unfit  to  live  in  it  is  very 
difficult  for  the  Minister  to  say : “ Never- 
theless, people  have  got  to  go  on  living 
in  them  because  we  cannot  afford  any- 
thing better  ”. Mr.  Robinson : Lord 

Justice  Parker  mentioned  the  time  to 
attack  the  slums  as  a question  of  policy. 
I should  have  thought  that  you  decided 
it  was  time  to  attack  when  the  standard 
of  houses  was  sufficiently  low,  and  that 
your  decision  about  the  time  to  attack 
depended  on  your  view  of  what  con- 
stituted “ unfitness  ”. 

1846.  Surely  local  authorities  prepare 
some  scheme  and  the  matter  never 
comes  to  an  enquiry  until  the  scheme 
is  prepared  and  they  are  in  a position 
to  re-house  all  the  people  concerned? 
— I — Sir  Harold  Kent : 1 believe  the 
filings  tend  to  be  simultaneous.  You  are 
in  a dilemma  with  housing,  are  you  not? 
You  do  not  want  to  build  your  new  flats 
until  you  know  the  slums  are  going  to 
be  condemned.  Therefore  you  go  along 
for  your  Clearance  Order  rather  on  the 
basis — ^I  am  putting  this  forward  with 
probably  not  very  full  knowledge—that 
if  you  get  the  clearance  you  will  get 
your  housing  loan  and  put  up  the  flats. 
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I should  not  say  myself  that  the  first 
thing  was  decided  definitely  before  the 
second  thing  was  decided. 

1847.  Chairman:  Might  I just 

follow  on  from  there  for  one 
moment?  Obviously  there  are  these 
questions  of  policy,  e.g.  slum  clear- 
ance, where  you  decide  to  press  on 
and  where  therefore  you  make  money 
available  for  the  purpose.  But  then 
action  begins  with  the  local  authority 
and,  as  Lord  Silkin  says,  there  are  a 
number  of  points  about  which  a local 
authority  has  to  satisfy  itself  before  it 
can  act.  Now,  the  standards  are  ex- 
pressed as  general  principles — and 
equally  no  doubt  there  is  discretion  in 
the  word  “ satisfy  ” where  the  local 
authority  has  to  satisfy  itself.  Now,  let 
us  suppose  that  a local  authority  does 
satisfy  itself  about  slum  clearance.  We 
have  been  discussing  the  two  possibili- 
ties, that  on  appeal  it  might  go  to  the 
County  Court  as  in  the  case  of  the  single 
house,  or  alternatively  that  it  should  be 
decided  by  the  Minister.  Now,  if  the 
County  Court  judge  decides  that  the 
local  authority  acted  reasonably  in  satis- 
fying itself  that  these  standards  were  not 
adequately  observed,  have  we  not  got  to 
be  awfully  slow  in  saying  that  a Minister 
would  hold  himself  quite  free  to  agree 
or  disagree  about  what  was  or  was  not 
fit,  simply  according  to  whether  or  not 
he  wanted  to  clear  a lot  of  slums  at  the 
moment  or  did  not?  It  is  one  thing 
to  say  that  there  are  questions  of  policy 
involved.  It  is  another  thing  to  say  that 
a Minister  can  play  fast  and  loose  with 
a question  of  standards,  and  that  you 
must  not  entrust  matters  to  a County 
Court  judge  because  he  would  not.  I 
am  deliberately  pulling  out  one  part  of 
the  discussion  and  over-emphasizing  it — 
for  this  reason.  I think  it  is  very  im- 
portant that  real  questions  of  policy 
should  be  reserved  tO’  Ministers,  but 
where  what  is  reserved  to  Ministers  is 
simply  a degree  of  variation  in  agreeing 
or  disagreeing  with  an  opinion  formed 
by  a local  authority  about  a housing 
scheme,  that  is  not  policy  in  the  same 
sense,  is  it?  It  seems  to  me  that  one  is 
beginning  to  use  the  large  word  to  cover 
something  which  is  much  less.  Would 
you  not  agree  that  it  is  dangerous  to 
make  the  robe  of  policy  so  all-embracing 
that  every  action  of  every  Department 
is  covered  by  it,  because  every  action 


can  be  related  directly  or  indirectly  to 
large  questions  which  admittedly  have 
been  decided  by  the  Minister  or  Parlia- 
ment. It  seems  to  me  that  there  are 
a whole  lot  of  matters  where  questions 
of  fact  and  of  technical  and  expert 
opinion  are  so  important,  and  the  field 
of  discretion  so  limited,  that  policy  is 
very  watered  down.  Do  you  disagree 

with  that  line  of  thought  or  not? 

I think  I do  really.  I do  not  accept  the 
words  “ fast  and  loose  ” in  the  way  the 
Minister  ought  to  use  his  discretion,  but 
I do  believe  there  is  a large ‘question  of 
policy  in  how  far  you  raise  your  hous- 
ing standards  and  what  you  condemn, 
although  in  a great  many  cases  there  will 
not  be  any  argument.  It  is  where  you 
get  the  borderline  case  that  the  policy 
decision  is  important  and  you  cannot 
really  distinguish  between  the  cases 
where  there  is  not  a policy  decision  and 
the  cases  where  it  may  be  pretty  acute. 

I feel  it  is  inherent  in  the  whole  process, 
1848.  Mr.  Russell:  Sir  Harold,  we 
have  heard  of  I do  not  know  how  many 
different  tribunals  that  come  to  decisions 
— I say  “ which  come  to  decisions  ” to 
distinguish  them  from  inspectors  holding 
local  enquiries.  You  have  a good  deal 
of  experience  of  a great  many  of  them, 

I want  to  ask  you  one  omnibus  ques- 
tion. Have  you  yourself  any  criticism  of 
any  aspect  of  any  of  them?  It  might 

be  valuable  for  us  to  know? Can  I 

begin  by  saying  that  I have  not  had 
very  lengthy  experience  myself?  My 
three  years  as  Treasury  Solicitor  plus  a 
somewhat  inactive  five  years  as  a prac- 
tising barrister  some  time  ago,  represents 
my  personal  experience  of  tribunals,  and 
when  you  are  Treasury  Solicitor  you  can- 
not find  much  time  for  field  operations. 
On  the  whole  I have  been  finding  time 
for  a good  deal  of  field  work  during  the 
last  three  or  four  months,  and  I think 
I have  been  agreeably  impressed  on  the 
whole  with  what  I have  seen.  At  the 
same  time — ^I  am  afraid  this  is  not  being 
very  helpful  to  you — have  also  been 
very  agreeably  impressed  by  how  much 
better  the  thing  is  done  when  barristers 
appear  for  both  parties — ^that  is  not  so 
much  in  tribunals  as  in  enquiries.  But 
I do  not  think  I have  got  any  specific 
criticisms  of  the  tribunals  that  I have 
been  round  to  see.  In  the  Rent  Tribunals 
the  procedure  is  not  like  that  of  a court 
of  law,  and  I would  not  pretend  for 
a moment  that  it  is. 
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1849.  Is  that  a gcwd  thing  or  a bad 

thing? 1 think  the  goodness  of  it  is 

that  it  does  enable  people  to  come  along, 
without  expense,  and  state  their  case  and 
ask  for  their  rents  to  be  altered. 

1850.  It  is  correct,  is  it  not — I per- 

sonally have  not  much  experience  in  this 
matter — that  a good  many  disputes  are 
heard  in  Magistrates’  Courts  before 
stipendiary  magistrates? ^Yes. 

1851.  And  they  get  on  without  legal 

representation  very  often,  do  they  not? 
^Yes.  • 

1852.  And  have  you  ever  heard  that 
the  parties  have  been  unable  to  put  for- 
ward their  cases  satisfactorily  because  of 

any  rigidity  of  procedure? ^No,  I have 

not. 

1853.  And  those  are  courts  of  law? 

^Yes,  but  I would  not  say  that  they 

have  the  same  standard  of  procedure  as 
the  County  Court,  still  less  the  High 
Court. 

1854.  They  adapt  themselves  to  the 

people  and  the  subject  matter  of  the  dis- 
pute?  ^Yes. 

1855.  But  that  can  be  done,  can  it  not, 
still  keeping  within  the  framework  of  the 

procedure  of  a court  of  law? 1 think 

it  is  done,  for  example,  by  the  National 
Insurance  Local  Tribunals.  It  is  a per- 
fectly dignified  proceeding, 

^ 1856.  Can  I go  on  to  another  point, 
Sir  Harold?  Do  you  think  that  the 
administering  of  an  oath  tends  to  the 

better  ascertainment  of  the  truth? 1 

am  not  sure  that  it  does.  To  some  extent 
it  tends  towards  telling  the  truth  and  to 
some  extent  I think  makes  people  feel 
that  it  is  a special  occasion  on  which  they 
have  got  to  be  very  careful  and  not 
put  a foot  wrong,  and  that  makes  them 
rather  less  candid,  I think. 

1857.  But  “putting  a foot  wrong”  in 
that  context  surely  means  they  must  not 

stray  from  the  path  of  truth? 1 mean 

they  become  rather  cagey, 

1858.  I am  interested  in  this  theory — 
up  to  what  level  would  you  carry  that? 
I suppose  any  witness  who  is  not  a con- 
firmed litigant  feels  shy  in  going  to  any 

court  and  taking  the  oath? Certainly 

a lot  of  people  when  in  a witness  box 
and  put  on  oath  do  themselves  less  than 
justice  because  they  are  frightened  of  the 
whole  proceedings. 


1859.  The  Bible  frightens  them?  I do 
not  mean  the  Bible  itself,  of  course,  but 

as  part  of  the  proceedings. 1 think  the 

sanction  of  the  oath  is  not  quite  what  it 
was  perhaps. 

1860.  What  is  your  own  view  about  the 
usefulness  of  having  evidence  on  oath  in 
the  High  Court  ?^ — I would  certainly  be 
in  favour  of  keeping  it  in  the  High  Court. 

1861.  That  would  be,  I suppose, 
because  it  tends  to  make  people  tell  the 
truth?— — I think  when  you  have  got  to 
the  High  Court  it  is  a special  occasion 
anyway,  and  whether  the  oath  is  adminis- 
tered to  you  or  not,  when  you  get  into 
the  witness  box  it  is  an  ordeal,  and  you 
cannot  avoid  it.  My  feeling  about  some 
of  the  tribunals  is  that  you  do  not  want 
the  thing  to  be  an  ordeal. 

1862.  What  about  the  Magistrates’ 

Court? Mr.  Robinson:  My  ex- 

perience in  the  Magistrates’  Court  is  that 
I think  the  oath  does  not  make  any  dif- 
ference. If  a man  is  going  to  lie  he  is 
going  to  lie. 

1863.  Mr.  Burman:  It  might  make  a 
great  difference  subsequently  if  the 

evidence  has  been  given  on  oath? ^It 

does  in  the  law  of  perjury,  but  people 
who  go  into  the  witness  box  do  not  often 
understand  the  law  of  perjury  and  no 
solicitor  is  rude  enough  to  explain  it  to 
them. — Sir  Harold  Kent:  My  own  view 
is  that  I would  not  want  to  suggest  any 
alteration  to  the  procedure  in  the 
Magistrates’  Court. 

1864.  Mr.  Russell:  Or  in  the  County 
Court?  Or  in  the  High  Court?  Or  in 
any  of  these  tribunals? — —I  prefer  that 
in  the  tribunals,  where  you  have  not  got 
a history  and  tradition,  you  should  take  a 
fresh  view  and  leave  the  oath  out. 

1865.  Just  one  final  question  on  this. 
If  you  were  starting  the  legal  system  of 
this  country  from  scratch  you  would  not 

have  the  oath? 1 think  I really  ought 

to  have  notice  of  that  question! 

1866.  Just  to  go  back  to  one  other 

point  that  has  been  touched  on  before, 
the  question  of  legal  representation 
before  National  Insurance  Local  Tri- 
bunals. Legal  representation  is  allowed 
in  industrial  injury  cases,  but  for 
ordinary  insurance  cases  it  is  not.  In 
insurance  cases  you  have  trade  union 
representatives  who  are,  as  it  were,  semi- 
professional  advocates? ^Yes,  we  do. 
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1867.  You  said  it  was  a pity  to  have 

legal  representation  in  ordinary  national 
insurance  cases  because  the  representa- 
tive comes  between  the  applicant  and  the 
tribunal.  But  of  course  that  would  apply 
tO'  a trade  union  representative,  would  it 
not? 1 should  think  it  might. 

1868.  You  point  out  in  paragraph  6 of 
your  Memorandum  that  in  less  than  two 
per  cent,  of  the  industrial  injury  cases  is 
there  in  fact  legal  representation,  and 
“presumably  there  would  be  no  greater 
percentage  in  ordinary  national  insurance 
claims  ”.  You  do  not  see  there  is  any 
reason  to  suppose  it  would  become  the 
rule  in  ordinary  national  insurance 
claims,  or  that  it  would  beconrie  more 

than  two  per  cent.? 1 do  not  see  why 

it  should,  no. 

1869.  Do  you  think  therefore  that  this 
curious  ban  on  trained  advocates  should 

be  preserved? The  importance  really 

seems  to  be  that  by  having  the  ban  you 
suggest  to  some  people  that  you  want  to 
keep  the  legal  profession  out,  because 
perhaps  you  fear  their  criticism,  or  you 
are  not  doing  things  quite  as  they  should 
be  done.  I do  not  feel  that  that  criticism 
is  a very  serious  one  in  regard  to 
National  Insurance  Local  Tribunals. 
Therefore  I feel  the  arguments  pro  and 
con  are  not  very  weighty  ones. 

1870.  I see  that  in  paragraph  20  of 

your  Memorandum  you  say  that  juris- 
dictions involving  questions  of  policy 
should  not  be  discharged  by  the  High 
Court  itself,  with  its  tradition  of  detach- 
ment from  such  questions.  Well,  matters 
of  public  policy  have  quite  often  been 
matters  for  consideration  by  the  High 
Court,  have  they  not? Yes. 

1871.  Do  you  really  mean  there  that 
the  general  attitude  of  the  High  Court, 
however  stupid  it  may  think  a particular 
Act  of  Parliament,  should  be  that  it  must 
nevertheless  give  effect  to  it?  Is  that  the 

attitude  you  are  referring  to? ^I  think 

it  is  that — the  courts  themselves  have  said 
“This  is  not  for  us”. 

1872.  Because  Parliament  has  said 
what  it  has.  That  is  the  genesis  of  that 

attitude,  is  it  not? ^Yes,  and  I do 

think  that  a trained  lawyer  does  feel 
when  he  comes  to  a question  of  what 
ought  to  be  done  in  the  public  interest 
that  it  is  , not  for  him  as  a lawyer.  It  is 
certainly  the  attitude  of  the  Govern- 
ment lawyer,  and  I should  have  thought 
it  was  that  of  other  lawyers. 


1873.  Unless,  surely.  Sir  Harold,  the 
law  says  to  him : “ Kindly  apply  your 

trained  mind  to  this  problem”? 

Certainly,  if  the  law  gives  it  to  a court, 
but  I am  not  sure  that  the  trained  mind 
is  trained  from  that  point  of  view. 

1874.  Lord  Balfour  of  Burleigh:  May 

I return  once  more  to  the  question  of 
public  hearings?  You  did  say  in  answer 
to  Lord  Justice  Parker  that  while  you 
would  not  accept  that  public  hearings 
should  be  universally  the  principle  you 
did,  I think,  say  that  there  should  be 
public  hearings  unless  there  were  good 
reasons  to  the  contrary.  I can  think  of 
two  goods  reasons.  One  would  be  the 
private  circumstances  of  one  of  the 
parties  in  intimate  matters,  and  the  other 
would  be  national  security? Yes. 

1875.  Can  you  at  the  moment  suggest 
any  other  reasons  why  hearings  should 

be  private  and  not  public? ^No,  I do 

not  think  so.  I think  those  are  the  two 
reasons. 

1876.  You  think  those  are  the  only 

two?  SO'  that,  barring  those  two,  you 
would  accept  the  generally  universal 
principle? Yes. 

1877.  Lord  Silkin:  I am  in  a difficulty 
about  the  distinction  between  judicial 
and  administrative.  I still  feel  we  have 
not  clarified  it,  and  I do  not  know 
whether  you  can  add  to  what  you  have 
said.  You  have  not  convinced  me  that 
the  question  of  slum  clearance  is  a 
matter  of  policy.  What  it  amounts  to  is 
whether  compensation  should  be  paid  for 

a house  or  not.  That  is  not  policy. 

No,  I do  not  think  that  is  policy. 

1878.  That  is  the  point  at  issue. 1 

know  that  is  a very  important  point  at 
issue  from  the  point  of  view  of  the 
owner  and  the  local  authority,  but  there 
is  also  the  point  whether  a particular 
area  should  be  cleared  and  people  re- 
housed in  new  flats.  That  seems  to  me 
the  point  of  policy — whether  the  houses 
in  that  area  are  so  bad  that  they  can- 
not be  re-conditioned  and  must  be  de- 
molished with  a good  deal  of  expense. 

1879.  That  is  just  what  I do  not 

understand — -why  that  is  a matter  of 
policy.  The  Act  having  been  passed  and 
the  criteria  laid  down,  how  does  it  be- 
come policy? ^Well,  if  the  Act  does 

fix  the  criteria  beyond  all  cavil  I would 
agree  there  is  not  a matter  of  policy* 
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1880.  It  lays  down  certain  tests  and  I 

fail  to  understand  why  it  should  be 
necessary  for  the  Minister  to  apply  those 
tests — why  that  cannot  be  left  to  some- 
body else. 1 think  it  is  left  to  the 

Minister’s  inspectors,  but  I was  arguing 
that  the  attitude  of  the  Minister  and  his 
Department  to  slum  clearance  at  a par- 
ticular time  does  to  some  extent  inform 
the  attitude  of,  the  inspectors. 

1881,  I cannot  see  how  the  Minister 

can  play  fast  and  loose — ^the  expression 
has  been  used — with  an  Act  of  Parlia- 
ment.  1 quite  agree  that  he  cannot 

do  that. 

If  you  take  trunk  roads,  it  seems  to 
me  quite  a big  question  of  policy,  how 
good  a road  system  you  are  going  to 

{The  proceedings  were 

1883.  Chairman:  I think  we  might 
move  to  Part  II  of  your  Memorandum 
in  which  you  deal  with  administrative 
procedures.  I should  like  to  begin  by 
putting  one  fairly  general  question  to 
you.  For  the  purposes  of  the  question 
I am  ignoring  the  distinction,  that  in 
other  respects  may  be  important,  whether 
on  the  one  hand  a local  authority  or 
on  the  other  hand  a Minister  is  the 
initia^g  authority,  and  I am  simply 
thinking  about  the  general  character  of 
these  administrative  procedures  which 
involve  a hearing  or  enquiry.  As  I read 
your  account,  one  of  the  interesting 
things  is  that  there  is  clearly  a differ- 
ence between  what  is  laid  down  in  the 
statute,  or  what  you  describe  as  “prob- 
ably contemplated  ” in  the  statute,  and 
actual  practice.  By  and  large  actual 
practice  differs  in  the  direction  of  doing 
rather  more  towards  making  the  hearing 
or  enquiry  more  like  a full  consideration 
of  the  objector’s  case.  For  example, 
sometimes  where  reasons  used  not  to  be 
given  for  the  Minister’s  decision,  now 
they  are  given ; in  the  actual  enquiries, 
where  officers  of  the  local  authority  per- 
haps did  not  offer  themselves  for  cross- 
examination  in  the  strict  sense,  they  now 
do ; and  members  of  Government  De- 
partments who  were  sometimes  not  avail- 
able to  be  questioned  are  now  always 
available. 

All  these  things  tend  to  make  that  part 
of  the  administrative  process  which  is 
like  an  adjudication  even  more  like  one. 


have  in  this  country,  how  good  a system 
you  can  afford  and  how  much  ought  to 
be  sacrificed  to  it  in  the  way  of  agricul- 
ture and  amenities  and  other  things. 
That  question  may  crop  up  whenever 
you  decide  perhaps  to  build  a new  trunk 
road  by-passing  a village.  You  have  got 
to  decide  how  bad  the  bottleneck  is  and 
how  important  it  is  that  it  should  be 
cleared  up. 

1882.  I will  concede  at  once  that  there 
are  questions  of  policy,  trunk  roads  is 
one  of  them,  but  the  point  that  I am 
not  happy  about  is  that  so  many  things 
which  are  really  not  questions  of  policy 

are  regarded  and  treated  as  such. 

I certainly  agree  that  the  technical 
matter  is,  of  course,  a very  important 
part  of  it. 

adjourned  until  2.30  p.mj) 

It  seems  that  it  has  been  recognised  that 
that  element  in  the  whole  process  has 
become,  or  is  thought  to  have  become, 
more  important ; and  therefore  should 
be  dealt  with  in  a way  which  gives  it 
rather  more  of  its  own  character  as  an 
adjudication.  Whether  it  is  right  or 
wrong  I think  essentially  depends  on 
how  far  one  regards  the  element  of 
adjudication  in  these  administrative  pro- 
cedures as  essentially  subordinate  to  the 
broad  administrative  character  of  wbat 
is  being  done.  Or  on  the  other  hand, 
how  far  one  says  that,  when  Govern- 
ment for  its  own  reasons  is  intervening 
in  the  rights  or  interests  of  an  individual, 
then  one  ought  to  do  everything  that  one 
can  to  see  that  the  consideration  given 
to  the  objections  of  the  individual  is 
fair  and  full. 

I think  that  the  way  that  the  actual 
practice  has  moved  raises  for  this  Com- 
mittee a very  important  series  of  ques- 
tions. Do  you  think,  Sir  Harold,  that 
the  history  of  the  way  in  which  these 
adjudicative  processes  have  been 
strengthened  is  an  indication  to  us  of 
the  way  in  which  we  as  a Committee 
ought  to  look,  or  do  you  think  rather 
that  we  ought  to  look  at  the  statute  and 
continue  to  regard  the  inspectors,  for 
example,  as  being  simply  and  only  the 

eyes  and  ears  of  their  Minister? 1 

think  that  is  a very  difficult  and  a very 
big  question.  I am  not  entirely  con- 
vinced that  the  earlier  statutes  intended 
that  enquiries  should  simply  be  enquiries 
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into  objections.  The  statute  which  is 
most  clearly  limited  to  objections  is  a 
quite  recent  one,  the  New  Towns  Act, 
1946.  Some  of  the  older  statutes  say: 
“ If  there  are  objections  you  shall  hold 
an  enquiry  ”,  without  saying  what  should 
be  enquired  into.  However,  since  if 
there  are  no  objections  you  do  not  have 
an  enquiry  at  all,  I think  the  emphasis 
is  rather  on  ventilating  the  objections. 
But  I do  sometimes  feel  that  this  pro- 
cedure has  got  out  of  hand  and  I agree 
with  what  Sir  George  Coldstream  said 
in  his  evidence,  viz.,  that  the  landowner 
has  been  led  up  the  garden  path  and 
made  to  think  that  his  case  is  being 
tried  when  it  is  not  being  tried.  On 
the  whole  I feel  that  one  cannot  set  the 
clock  back.  The  enquiry  procedure  has 
developed  and  the  best  thing  to  do  now 
is  to  develop  it  a little  further,  but  not 
very  much.  I feel  that  the  enquiry  ought 
really  to  thrash  out  pretty  well  the  merits 
of  the  proposal,  not  in  the  widest  sense 
perhaps,  but  at  any  rate  in  its  local 
implications,  suitability  of  site,  and  so 
on,  from  the  side  both  of  the  proposing 
authority  and  of  the  objectors.  I feel 
that  it  should  be  a little  more  consistent 
and  fuller  than  it  is  at  present,  but  not 
get  to  the  point  at  which  the  Minister’s 
final  decision  is  prejudiced. 

1884.  I think  I understand  you  to  have 
said  that,  while  you  think  there  are 
reasons  for  wishing  that  the  historical 
development  had  not  been  what  it  has, 
in  fact  that  historical  development  has 
occurred,  and,  particularly  in  the  cases 
which  involve  local  authorities,  the  ad- 
judication, or  whatever  you  call  it,  has 
become  much  more  trial-like.  You  feel 
that  that  having  happened  it  should  not 
be  resisted,  and  that  a modest  step  for- 
ward should  be  taken  to  make  it  yet 
more  trial-like,  but  short  of  doing  any- 
thing which  would  prejudice  the  ultimate 
decision  of  the  Minister.  Is  that  a fair 

summing  up? Yes,  that  sums  it  up 

very  fairly. 

1885.  Now,  what  do  you  think  the 
causes  of  this  historical  development 

were? 1 think  that  the  development 

between  the  two  wars  probably  arose 
from  the  fact  that  interference  with 
property  rights  had  greatly  increased  and 
was  resented  by  property  owners,  and 
that  the  attitude  of  the  courts  at  that 
time  was  rather  on  the  side  of  protecting 
property  rights.  That  resulted  in  some 
decisions,  especially  in  the  Errington 


case,  which  laid  down  that  the  enquiries 
had  to  be  conducted  to  some  extent  in 
accordance  with  natural  justice.  I think 
it  was  probably  public  opinion  which 
influenced  the  development  of  the 
enquiry. 

1886.  For  example,  I think  we  have 
been  told  that  some  Departments  now 
give  evidence  at  planning  enquiries  and 
that  in  a number  of  cases  where  Minis- 
ters used  to  give  decisions  either  without 
reasons  or  with  very  bare  reasons,  they 
now  give  decisions  with  developed 
reasons,  sometimes,  shall  we  say,  con- 
necting them  to  the  main  findings  in  the 
matter.  These  are  changes  which  have 
taken  place  during  the  last  ten  years. 
Why  do  you  think  they  have  happened? 

1 think  the  changes  probably  came 

as  a result  of  the  Donoughmore  Report. 
The  Donoughmore  Committee  recom- 
mended publication  of  inspectors’  reports 
and  also,  I think,  that  there  should  be 
reasoned  decisions.  The  Government  de- 
cided against  publication  of  reports,  but 
tried  to  make  up  for  that  by  giving  fuller 
reasons  for  the  decisions. 

1887.  But  our  distinguished  prede- 
cessors must  have  been  something  like  a 
time  bomb,  must  they  not,  because  they 
reported  quite  a long  time  ago  and  yet 
this  change  I am  speaking  of  is  a change 

of  the  last  few  years? 1 believe  that 

in  evidence  before  the  Donoughmore 
Committee,  already  Government  wit- 
nesses were  saying : “ We  are  now  giving 
reasons.”  I think  the  Ministry  of  Health 
was  doing  so  then,  and  I think  that  cus- 
tom steadily  developed.  The  giving  of 
evidence  by  Government  witnesses  at 
planning  enquiries  is  a more  recent 
development.  Of  course,  the  planning 
enquiry  itself  is  only  six  or  seven  years 
old,  and  I think  all  I can  say  about  that 
is  that  there  has  been  some  pressure  from 
public  opinion  and  particularly  legal 
opinion,  that  Government  Departments 
should  give  evidence  where  they  are 
interested. 

1888.  I suppose  there  has  also  been 

pressure  for  reasons  being  more  fully 
given? Certainly,  yes. 

1889.  Why  should  people  want  these 

things? ^It  seems  to  me  that  the  de- 

mand for  a reasoned  decision  is  a natural 
demand  from  anybody  who  is  having 
something  done  to  his  property  which 
he  does  not  like.  He  wants  to  know 
what  the  reasons  of  public  interest  for  it 
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are.  I should  have  thought  that  was  a 
natural  demand  which  would  go  on  until 
satisfied.  The  representation  of  Govern- 
ment Departments,  I am  sure,  has  be- 
come a much  more  important  issue  since 
the  planning  procedures  have  developed, 
because  the  part  played  by  other  Govern- 
ment Departments  other  than  the  con- 
firming Minister  is  much  more  important 
in  those  types  of  enquiries  than  in  the 
compulsory  purchase  type.  I think  that 
would  cause  the  thing  to  become  more 
of  a live  issue. 

1890.  WTiy  should  it  be  a live  issue? 
'Why  should  people  want  to  be  able  to 
ask  the  other  Departments  about  their 

expert  views? Because  I think  they 

want  an  opportunity  of  testing  and 
challen^ng  the  grounds  of  the  proposal 
— that  is,  where  the  Government  is  the 
initiating  authority.  In  the  other  cases 
they  do  know’  that  other  Government 
Departments  play  a part.  If  it  is  com- 
pulsory purchase  it  may  have  been  in  the 
preliminary  planning  process  before  the 
compulsory  purchase.  But  in  the  plan- 
ning procedure  the  Government  Depart- 
ment may  have  been  consulted  by  the 
planning  authority  and  may  have  said : 
“ No  The  objector  wants  to  get  to 
grips  with  the  Department  that  has  said : 
“ No”. 

1891.  Would  you  say  that  what  ani- 
mates the  objector  is  a natural  desire,  in 
the  one  case,  to  know  the  reasons  for 
public  policy  and,  in  the  second  case,  to 
know  the  reasons  for  the  other  Govern- 
ment Departments  concerned  holding  the 

views  they  do? ^Yes,  I think  it  is.  If 

the  Government  Department  have  been 
concerned  with  the  decision  I think  it  is 
natural  to  want  to  know  why  they  have 
intervened  in  the  way  they  have,  so  that 
you  can  challenge  the  grounds  of  the 
intervention. 

1892.  Would  you  think  that  this 
natural  desire  which  manifests  itself  in 
these  difficult  circumstances  is  anything 

to  do  with  a sense  of  justice? ^Yes,  I 

think  so.  I am  not  sure  how  far  people 
really  feel  that  this  kind  of  procedure  is 
like  going  into  court. 

1893.  No,  that  may  be  another  ques- 
tion.  1 mean,  how  far  they  would  use 

the  word  “justice”. 

1894.  Well,  let  us  say  "fair  play”? 
^Yes,  I think  so. 

1 895.  Therefore,  in  this  question  of  the 
development  of  the  procedures  by  which 


adjudications  are  made  in  these  adminis- 
trative processes,  there  is  a moral  prin- 
ciple at  stake — one  of  fair  play? Yes. 

1896.  Now,  that  means,  does  it  not, 
that  we  cannot  look  at  the  administrative 
process  simply  as  a series  of  steps  by 
which  the  will  of  Parliament  and  the 
policy  of  the  Minister  are  carried  into 
effect,  because  if  there  is  also  a moral 
issue,  then  we  have  to  consider  the 
relationship  between  the  Minister  and  the 
citizen  on  whom  the  Minister’s  action 
impinges.  What  may  be  all  right  whp 
regarded  as  one  of  a series  of  adminis- 
trative steps,  may  or  may  not  be  adequate 
when  we  are  looking  at  it  as  between 
the  Minister  and  the  citizen  whose  rights 
may  be  infringed.  Would  that  be  fair? 

1 think  it  may  be  fair.  The  only 

thing  I feel  about  your  putting  it  to  me 
as  a moral  issue  is  this : the  Government 
might  have  taken  power  without  this 
enquiry  procedure  to  take  people’s  land 
and  pay  them  compensation  without  hav- 
ing this  adjudicating  process  as  they  do 
in  wartime.  Then  the  question  of  treat- 
ing people  fairly  or  not  would  not  arise 
to  anything  like  the  same  extent.  It  is 
when  you  set  up  the  adjudicating  stage 
that  people  seem  to  feel  that,  because 
an  enquiry  is  held,  they  ought  to  have  a 
fuller  enquiry  into  which  the  other  fac- 
tors are  brought.  And  because  you  have 
set  up  that  procedure  you  may  get  a 
feeling  of  unfairness  if  what  they  want 
is  not.  given  to  them.  I think  it  arises 
out  of  the  nature  of  the  procedure  rather 
than  from  some  fundamental  grievance 
at  having  their  property  taken  away. 

1897.  I could  agree,  of  course,  that  it 
was  not  fundamental  in  the  sense  that  a 
Government  must  act  in  this  way — as 
you  say  it  might  not  act  in  this  way  in 
time  of  war.  But  I do  not  think  we 
should  want  to  argue  that  what  a 
Government  is  driven  to  do  in  times  of 
great  emergency  is  necessarily  the  pat- 
tern to  follow  in  times  of  peace.  It 
might  be  that  in  infringing  the  rights  of 
its  citizens  in  war-time  it  does  a thing 
which  it  thinks  it  ought  not  to  do,  but 
has  to  because  of  crisis,  and  that  in 
peace-time  when  infringing  on  the  rights 
of  citizens  ft  provides  an  enquiry  because 
on  this  it  is  just  to  do  so.  So  one  ought  not 
to  argue  perhaps  from  war  to  peace  but 

take  the  issue  of  peace  on  its  merits. 

I would  like  to  take  it  on  the  basis  of 
what  is  right  in  peace-time,  but  you  could 
have  had  a procedure  which  was  simply 
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aimed  at  arriving  at  a good  decision 
from  the  point  of  view  of  the  public 
interest.  You  might  do  that  by  having 
very  able  and  disinterested  people  to 
examine  and  decide  what,  say,  the  best 
site  for  a school  was.  In  that  way  you 
might  get  the  best  administrative  de- 
cision, yet  the  owner  would  not  be  any 
worse  off  than  if  you  had  had  an 
elaborate  enquiry. 

1898.  Is  that  so,  because  he  might  say 
that  he  was  the  “ victim  ” of  a decision 
— no  matter  by  how  disinterested  and 
skilled  a body  of  deciders — but  had  had 
no  opportunity  to  state  his  case.  What 
was  being  denied  was  his  rights  as  a 

citizen. Yes,  of  course.  He  is  losing 

his  property.  You  are  putting  to  me 
that  it  is  a fundamental  right  of  a man 
whose  property  is  being  taken  away  to 
have  an  opportuity  of  stating  his  case 
to  the  Government  who  is  proposing  to 
do  so. 

1899.  Yes,  what  I am  saying  to  you  is 
that  anybody  who  is  a citizen  of  this 
country  stands  endowed  at  any  given 
moment  with  certain  rights  and  privi- 
leges, and  it  is  at  least  an  old-standing 
custom  in  this  country  that  when  any  one 
of  those  rights  or  privileges  is  taken  away 
— except  in  the  emergency  of  war — that 
the  to  and  fro  of  the  case  should  be 

heard  before  the  decision  is  "taken. 

Yes,  I certainly  agree  with  that. 

1900.  Then  does  it  not  follow  that  the 

developments  in  the  procedures  of  these 
hearings  and  enquiries  in  the  last  few 
years  have  a bearing  on  the  proper  re- 
lationship between  the  citizen  and  the 
Government  in  days  when  the  Govern- 
ment often  intervenes  in  the  lives  of 
individual  citizens? ^Yes,  I agree. 

1901.  Well,  if  that  is  so  it  seems  to  me 

that  the  questions  that  one  comes  up 
against — whether  representatives  of 
other  Government  Departments  should 
give  evidence,  whether  when  the  Minis- 
ter initiates  action  his  representative 
should  be  • subject  to  direct  cross- 
examination  and  not  merely  questioned 
through  the  inspector,  whether  the 
inspector’s  report  should  be  published, 
whether  the  Minister’s  decision  should 
be  fully  reasoned,  and  so  on — are  all 
tentative  and  practical  attempts  to  deal 
with  an  absolutely  major  issue  of 
principle.  Is  that  not  fair? Yes. 

1902.  If  that  is  so,  where  do  you  feel 
that  the  conclusions  which  you  reach  in 


your  evidence  take  into  account  the 
granting  to  the  citizen  of  the  fullest  fair 
play  possible  when  the  Government 
intervenes  upon,  e.g.  in  property?  Are 
you  satisfied  that  the  position,  as  you 
outline  it,  gives  him  all  that  as  a citizen 

of  this  country  he  ought  to  have? 1 

think  you  have  to  hold  the  balance 
between  what  the  citizen  ought  to  have 
and  what  the  Minister  or  the  Govern- 
ment Department  needs  in  order  to 
carry  out  the  purposes  of  an  Act  of 
Parliament.  In  my  memorandum  I sug- 
gest that  Government  Departments 
should  give  evidence  at  enquiries  and 
be  subject  to  cross-examination.  That, 

I feel,  would  go  a long  way  towards 
giving  the  citizen  what  he  is  asking  for, 
which  is  a thorou^  examination  not 
only  of  his  objection  but,  as  far  as 
practicable,  of  the  merits  of  the  pro- 
posal. On  the  question  of  publishing  the 
inspector’s  report,  I feel  that  the  balance 
swings  the  other  way  and  that,  provided 
the  reasons  given  by  the  Minister  in  his 
decision  are  adequate,  the  citizen  is  not 
really  much  prejudiced  by  the  non- 
publication of  the  report.  On  the  other 
hand  the  Minister’s  freedom  of  decision 
is  in  my  opinion  seriously  hampered  if 
he  has  to  publish  the  inspector’s  report. 

1903.  With  the  inference  that  that 

would  be  a bad  thing? ^Yes,  I think 

there  is  more  objection  from  the  one 
point  -of  view  there  than  advantage  from 
the  other  ; but  I do  say  that  the  argu- 
ments seem  to  me  to  be  pretty  well 
balanced. 

1904.  And  you  feel  that  if  witnesses 

from  other  Government  Departments 
could  be  cross-examined  and  so  on, 
given  that  inspector’s  reports  are  not 
published  but  that  statements  of  reasons 
by  deciding  Ministers  are  full,  that  the 
individual  citizen  has  as  much  fair  play 
as  he  can  reasonably  expect? ^Yes. 

1905.  Mr.  Russell'.  “The  Minister’s 
freedom  of  decision  is  seriously 
hampered  if  he  has  to  publish  the 
inspector’s  report.”  Why  ‘is  it  hampered, 

Sir  Harold? ^These  reports  do  as  a 

rule  contain — and  I think  they  ought  to 
contain — ^recommendations.  Sometimes 
they  contain  recommendations  that  the 
proposal  should  be  carried  out,  some- 
times that  it  should  not.  Sometimes 
they  do  not  go  quite  as  far  as  that,  but 
they  do,  as  it  were — I think  Sir  David 
Milne  used  the  expression — evaluate  the 
objection.  They  will  say  what  weight 
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ought  to  be  given  to  the  objections  in 
such  a way  as  to  make  it  fairly  clear 
which  course  they  favour.  I feel  they 
ought  to  be  able  to  do  that,  because  they 
have  seen  the  site  and  have  heard  the 
evidence.  If  they  just  stopped  at  a bare 
summing  up  of  fact  without  the  evalua- 
tion, they  w'ould  not  be  giving  the  Minis- 
ter the  full  result  of  the  enquiry.  If  that 
is  published — and  I would  like  tO'  assume 
for  the  moment  that,  as  the  Doncugh- 
more  Committee  suggested,  it  is 
published  at  the  same  time  as  the 
Minister’s  decision — and  the  Minister 
has  decided  for  reasons  of  policy  to 
overrule  the  inspector,  he  is  then  liable 
to  be  criticised  and  to  have  to  defend 
his  decision  in  the  face  of  a detailed 
recommendation'  by  the  man  who  has 
heard  the  witnesses  and  examined  the 
site.  That  may  be  a proper  situation 
for  a Minister  to  be  in.  but  I do  not 
believe  it  is  the  kind  of  situation  that 
Ministers  particularly  want  to  be  in. 
The  Minister  of  a big  Department,  in 
my  opinion,  ought  to  be  able  to 
announce  his  decision  and  give  his 
reasons  for  it  without  disclosing  the 
advice  given  to  him  by  the  inspector. 
He  should  not  be  put  in  a position  in 
which  people  could  set  against  his  final 
decision  the  decision  reached  at  an 
earlier  stage  and  thereby  expose  him 
to  a great  deal  more  criticism  than  if 
that  had  not  happened.  'With  the  enor- 
mous demands  on  their  time  and  their 
enormous  responsibilities,  it  is  not  the 
kind  of  thing  that  Ministers  will  readily 
do.  That  is  my  own  experience. 

1906.  That  is  an  attitude  which  rather 
shocks  me  as  an  ordinary  person  in  the 
street.  Why  should  the  Minister  not 
really  get  down  to  it  and  give  all  the 
reasons,  including  negative  ones?  It 
seems  to  me  that  he  should  have  his 
mind  directed  to  the  view  taken  by  the 
man  who,  as  you  say,  took  the  evidence 
on  the  spot  and  heard  the  witnesses.  If 
he  finally  disagrees  with  him  of  course 
that  is  what  he  is  there  for.  That  is 
why  he  is  the  Minister.  But  why  should 
he  not  give  the  reasons  for  disagreeing 
with  what  I might  call  the  trial  judge? 
1 know  this  is  an  exceedingly  diffi- 
cult matter  on  which  to  argue,  but  if 
you  carry  this  process  too  far  I think 
you  really  break  down  the  machinery 
of  ministerial  responsibility  to  Parlia- 
ment. I mean,  it  just  cannot  be  done. 
If  a Minister  is  to  be  challenged  in 


Parliament  not  merely  on  his  final 
decision  and  the  reasons  for  which  he 
takes  that  final  decision,  but  the  various 
earlier  processes  which  have  gone  to- 
wards forming  that  decision,  I feel  there 
is  a real  danger  of  parliamentary 
responsibility,  which  I regard  as  a funda- 
mental part  of  the  way  this  country  is 
run,  breaking  down. 

1907.  But  part  of  the  parliamentary 
responsibility  of  a Minister  is  that  he  is 
open  to  be  shot  at  in  the  form  of  ques- 
tions in  Parliament  in  respect  of  any- 
thing he  does  as  a Minister.  On  any 
decision  of  this  kind  I suppose  he  is 
open  to  be  questioned  in  Parliament? 
Very  much  so. 

1908.  Do  you  not  think  it  would  be 
a good  thing  if  he  was  open  to  question 
in  this  form ; “ The  inspector  who  heard 
the  witnesses  and  saw  the  site  evaluated 
such  and  such  an  objection  in  this  way. 
You  have  disagreed  with  him.  "What 
were  your  reasons  for  so  doing?  ” It 
might  be  an  awful  nuisance  to  a 
Minister  but  it  would  not  be  necessarily 

a bad  thing? No,  I quite  agree.  It 

cannot  be  said  to  be  a bad  thing.  But 
I do  think  you  reach  the  point  at  which 
ministerial  responsibility  becomes  im- 
possible if  you  abandon  the  idea  that 
a Minister  can  stand  by  his  own  deci- 
sions and  his  final  reasons  without,  as 
it  were,  exposing  the  earlier  processes. 
This  is  a wider  point  that  I am  making. 
It  arises  on  the  question  of  Crown 
privilege  which  is  under  fire  in  rather 
the  same  way  as  the  publication  of 
reports.  I feel  that  the  case  for  that — 
or  at  any  rate  one  of  the  arguments  for 
that — is  that  a Minister,  when  he  finally 
reaches,  his  decision,  should  be  able  to 
say : “ This  is  my  decision  and  these  are 
the  reasons  for  it”.  You  can  criticise 
those  reasons  ; but  to  be  able,  as  it  were, 
to  go  through  the  preliminary  argument 
by  which  the  decision  was  eventually 
reached  makes  it  all  too  difficult. 

1909.  But.  Sir  Harold,  what  bothers 
me  is  that — I am  assuming  a case  in 
which  the  Minister  actually  takes  the 
decision  himself — if  he  overrules  a par- 
ticular view  of  an  inspector  on  a 
particular  point  and  does  not  in  effect 
cover  the  same  point  in  a negative  way 
in  his  selective  reasons,  he  is  only  giving 

part  of  the  reasons. ^I  think  he  ought 

to  cover  the  point.  I think  his  reasons 
ought  to  deal  with  the  whole  problem 
and  with  the  objections  raised  at  the 
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enquiry,  but  not  necessarily  by  saying: 

“ This  is  what  the  inspector  says  and 
this  is  why  I differ  from  him.”  You 
may  get  a complicated  case  where  there 
are  policy  considerations  that  are  really 
not  for  the  inspector.  The  inspector’s 
report  may  be  a very  partial  document, 
but  nevertheless  he  may  put  it  forward 
as  a definite  recommendation.  If  you 
take  that  report  by  itself  out  of  the  con- 
text of  the  wider  policy  considerations 
it  may  give  the  wrong  impression. 

1910.  But  that  could  be  corrected,  Sir 

Harold,  by  the  Minister  saying ; “ True, 
this  is  what  the  inspector  said,  but  there 
are  wider  policy  considerations  which 
are  such  and  such,  and  for  those  reasons 
I depart  from  his  tentative  recommenda- 
tion.”  Yes,  it  could  be  corrected,  and 

I do  not  want  to  make  any  aspersions 
on  anybody,  but  correcting  a false  im- 
pression which  has  been  published  by 
an  inspector  holding  an  enquiry  is  a diffi- 
cult process  for  a Minister.  What  his 
inspector  said  can  be  given  great  em- 
phasis in  the  press  and  in  Parliament, 
and  it  may  require  a very  considerable 
effort  to  correct  that  false  impression 
and  give  the  right  impression. 

1911.  You  mean  there  may  be  more 

questions  in  the  House? There  may 

indeed. 

1912.  It  might  be  a good  thing? 

It  may  be  a long  and  difficult  debate  in 
the  House. 

1913.  Chairman:  Could  I ask  one 
question,  if  I may  intervene  for  a 
moment?  When  you  were  replying  to 
Mr.  Russell,  Sir  Harold,  you  said  that 
the  position  on  which  you  relied  was 
really  the  constitutional  position  of  the 

Minister  in  relation  to  Parliament? 

Yes. 

1914.  That  obviously  is  one  of  the 
very  important  considerations  in  this 
whole  context,  but  it  seemed  to  me  that 
what  you  said  would  put  you  in  direct 
opposition  to  what  the  authors  of  the 
“ Rule  of  Law  ” pamphlet(^  say.  You 
will  remember  that  in  the  section  which 
they  head : " The  Pretence  of  Parlia- 
mentary Control”  on  page  19  they  say. 

“ It  is  sometimes  claimed  that  our 
civil  liberties  are  not  really  en- 
dangered, because  of  the  responsibility 
of  the  Minister  to  Parliament.  On 
this  argument  Parliament,  and  in  par- 

0)  Rule  of  law : A Study  by  the  Inns  of 
Court  Conservative  and  Unionist  Society.  1955 


ticular  the  House  of  Commons, 
exercising  its  traditional  vigilance 
over  executive  action,  can  safely  be 
relied  on  to  see  that  no  injustice  is 
perpetrated. 

Whatever  the  theoretical  validity  of 
this  argument,  those  of  us  who  are 
Members  of  Parliament  have  no 
hesitation  in  saying  that  it  bears  little 
relation  to  reality.  Parliament  has 
neither  the  time  nor  the  knowledge  to 
supervise  the  Minister  and  call  him 
to  account  for  his  administrative 
decisions.” 

Now,  either  what  the  authors  of  the 
“ Rule  of  Law  ” say  is  false,  or  we  can- 
not really  rely  on  control  of  the  Minis- 
ter by  public  opinion  as  expressed  in 
Parliament,  and  we  must  seek  therefore 
other  methods  of  control.  This,  of 
course,  is  exactly  what  we  have  been 
exploring  and  discussing  in  our  evidence. 
Where  do  you  come  out  on  this  issue? 

1 think  I come  out  on  the  other 

side.  I say  as  a civil  servant  that  the 
supervision  of  the  Minister  by  Parlia- 
ment is  a real  thing.  The  Civil  Service 
is  certainly  conscious  of  the  fact  that 
a Minister  is  answerable  to  Parliament 
every  minute  of  the  day,  and  I would 
pray  in  aid  the  Donoughmore  Com- 
mittee. Although  they  are  against  me 
on  the  publication  of  inspectors’  reports 
they  did  attach  much  importance  to  the 
safeguard — I do  not  know  if  that  is  quite 
the  word — of  the  Minister’s  sensitivity  to 
public  and  parliamentary  opinion  and 
the  need  to  preserve  that. 

1915.  Major  Morrison  : I wonder  if  it 
would  be  presuming  to  ask  Sir  Harold 
whether  he  would  say  the  same  as  Sir 

Harold  and  not  as  a civil  servant? 

I think  the  two  parts  of  my  character 
have  merged  completely. 

1916.  Mr.  Russell:  Would  you  think 
it  was  a good  thing  or  a bad  thing  that 
it  should  be  made  easier  for  Members  of 
Parliament  to  ask  informed,  critical 
questions,  of  Ministers  in  the  House? 
It  certainly  cannot  be  a bad  thing. 

1917.  If  you  have  a ministerial  deci- 
sion of  the  type  we  have  been  speaking 
about,  in  which  he  has  to  disagree  with 
an  inspector’s  report,  then  any  questions 
based  on  a finding  of  the  inspector  in 
his  report  would  tend  to  be  fairly 

informed  questions? It  ought  not 

necessarily  to  be  more  informed  if  the 
Minister’s  final  decision  is  set  out  in 
detail. 


Printed  image  digitised  by  the  University  of  Southampton  Library  Digitisation  Unit 


268 


COMMITTEE  ON  ADMINISTRATIVE  TRIBUNALS  AND  ENQUIRIES 


1918.  I see  that  in  paragraph  48  you 
say,  in  connection  with  publication  of 
the  inspector’s  report,  that  if  it  is  right 
that  the  Minister  should  retain  responsi- 
bility for  the  final  decision  then  he  ought 
to  have  the  full  and  frank  report  which 
he  is  more  sure  of  getting  if  there  is 
no  publication.  I am  not  sure  what  you 

mean  by  that. 1 think  this  is  the 

other  limb  of  my  argument  in  favour 
of  non-publication.  I feel  that  the 
inspector  will  be  rather  chary  of  coming 
out  definitely  one  way  or  the  other  in 
a finely  balanced  case  if  he  knows  that 
the  report  is  going  to  be  published.  I 
think  he  is  more  likely  to  hedge  if  that 
is  the  position,  whereas  if  he  knows  it 
is  in  private  he  will 

1919.  Say  what  he  thinks? He  will 

come  out  for  a definite  view. 

1920.  I almost  hear  an  echo  of 
Crichel  Down,  Sir  Harold.  Do  you 
think  that  the  inspector  would  report 
differently  if  he  knew  the  answer  was 

going  to  be  shown  to  the  parties? 1 

think  he  would  report  a little  differently. 
I am  not  suggesting  that  he  would  arrive 
at  a different  conclusion  because  it  was 
going  to  be  published.  I am  only  sug- 
gesting he  might  not  push  his  view  so 
far  because  he  would  know  it  might  be 
found  to  be  contrary  to  the  ultimate 
decision  and  might  be  found 
embarrassing. 

1921.  Would  that  consideration,  do 

you  think,  obtain  in  the  case  of  an 
inspector  who  was  not  appointed  from 
the  ranks  of  that  particular  Depart- 
ment?  ^Yes,  I think  it  would  but  to  a 

less  extent.  That  is  really  the  reason  why 
I suggest  that  if  one  does  have  publica- 
tion there  is  something  to  be  said  for 
having  the  outside  inspector.  I also  think 
that  there  is  a good  deal  to  be  said  for 
having  an  inside  inspector  from  the 
objector’s  point  of  view,  as  weU  as  the 
Department’s.  I think  Ae  inside  man’s 
recommendation  tends  perhaps  to  carry 
more  weight. 

1922.  The  point  on  which  I was  not 
quite  sure  of  your  answer  was  this,  if 
you  have  as  a practice  an  inspector 
appointed  from  outside  the  Department 
would  your  comment  in  paragraph  48 
still  be  valid?  Do  you  think  if  he  came 
from  outside  the  Department  there 
would  be  any  tendency  to  be  other  than 
full  and  frank  if  he  knew  the  report 

would  be  published? 1 think  the 

tendency  would  be  less  in  that  case. 


1923.  One  other  point  I wanted  to 

ask.  Sir  Harold.  In  paragraph  46  you 
had  been,  to  some  extent,  not  opposing 
direct  cross-examination  of  officials  at 
inquiries  ? ^Yes. 

1924.  Then  you  say: 

“ On  the  other  hand  I would  also 
hope  that,  if  the  practice  is  changed, 
the  result  would  not  be  a great 
increase  in  the  length  of  minor 
inquiries  and  the  extent  of  legal 
representation.  In  this  sphere,  where 
so  much  is  a matter  of  opinion  and 
not  of  proof,  the  process  of  hostile 
cross  examination  may  not  always  be 
the  best  way  of  arriving  at  the  proper 
result.” 

In  matters  which  are  matters  of 
opinion,  and  very  often  expert 
opinion,  is  it  not  your  experience  that 
cross-examination — ^we  will  drop  the 
word  “ hostile  ” — is  a valuable  way  of 
getting  at  the  truth,  even  though  the 

evidence  is  of  opinion? 1 certainly 

think  it  has  value.  I think  I was  only 
suggesting,  perhaps  on  the  basis  of  ex- 
perience of  the  Gatwick  enquiry,  that 
where  you  have  got  experts  who  form 
a very  definite  view  they  are  not  easily 
shaken  by  cross-examination.  You 
have  got  an  expert  view  on  one  side 
and  an  expert  view  on  the  other  and 
you  tend  to  find  the  truth  somewhere  in 
between.  But  I would  not  press  this 
point  very  hard. 

1925.  One  of  the  great  merits  of 
cross-examination  of  an  expert  on 
opinion  is  that  he  has  to  give  full 

reasons  for  his  opinion? Yes, 

certainly. 

1926.  Lord  Justice  Parker'.  I think  in 
answer  to  the  Chairman  you  did  agree 
that,  in  considering  these  administrative 
procedures,  one  has  got  to  balance  on 
the  one  side  the  needs  of  the  citizen, 
and  on  the  other  side  the  need  of  the 
Minister  to  be  unfettered  in  arriving  at 
the  best  decision  he  can  in  accordance 
with  his  policy.  My  difficulty  is  to  see 
any  inconsistency  between  the  two. 
Granted  that  the  citizen  is  not  going  to 
have  fair  play  in  the  sense  that  he  is  to 
be  deprived  of  his  land.  Inevitably,  he 
says:  “Why  pick  on  me?  But  where 
is  the  inconsistency  between  the  needs 
of  the  Minister  and  the  needs  of  the 

citizen  for  fair  play? 1 think  the 

element  of  conflict  is  that  if  you  make 
the  enquiry  a complete  trial  of  the  issue 
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and  the  inspector’s  decision  the  final 
decision,  then  the  Minister  is  surrender- 
ing his  power  of  decision  which  would 
have  been  taken  on  other  matters  as  well 
as  those  that  are  ventilated  in  the 
enquiry. 

1927.  Perhaps  I phrased  it  badly. 
Provided  the  Minister  in  the  end  has 
the  deciding  vote,  why  should  not  the 
citizen  at  every  stage  have  fair  play? 
— ; — I think  he  should  have  fair  play 
with  that  proviso. 

1928.  That  being  so  then  you  would 
agree  that  in  the  case  against  him  all 
witnesses  should  be  available  for  cross 

examination? ^Yes.  I think  I put  that 

in  my  Memorandum. 

1929.  That  should  be  so  on  this 
theory,  whether  the  initiation  is  by  a 

local  authority  or  by  a Minister? 

Yes.  but  I think  there  are  some  matters 
which  really  cannot  be  thrashed  out  at 
a local  inquiry. 

1930.  I think  you  refer  to  that  and 

I am  conceding  for  this  purpose  that 
there  must  be  questions  of  what  I call 
real  policy,  on  which  official  witnesses 
should  not  be  cross-examined.  Where 
the  dividing  line  comes  may  be  difficult, 
but  approaching  it  in  that  light,  why 
should  the  inspector’s  report  not  be  pub- 
lished?  1 do  not  know  whether  I can 

add  very  much  to  what  I have  said. 
I think  it  would  promote  the  inspector’s 
report  into  a provisional  decision,  which 
the  Minister  might  need  to  overrule. 
He  would  then  be  liable  to  criticism  for 
taking  that  action. 

1931.  You  are  then  adding  a new 
ingredient  to  be  put  into  the  balance, 
not  merely  the  needs  of  the  Minister  to 
reserve  the  ultimate  right  to  decide  the 
matter  according  to  his  policy,  but  also 
that  nothing  must  be  done  to  embarrass 

him? It  is  not  a new  one.  I think 

it  was  covered  by  the  original  proviso 
that  the  fairness  to  the  individual  should 
not  fetter — I am  probably  not  using  your 
words — the  ultimate  power  of  the 
Minister  to  decide  the  matter. 

1932.  There  have  been  cases  when 
Ministers  have  come  to  a different  con- 
clusion from  the  inspector  and  have 
modified  his  recommendation.  But  I am 
right,  am  I not,  that  the  number  of 
occasions  when  an  inspector’s  recom- 
mendation is  completely  turned  down 

are  very  few? 1 do  not  think  they 

are  as  rare  as  all  that.  I think  it  is 


something  between  five  and  ten  per  cent, 
of  the  cases. 

1933.  I suppose  that  a Minister  does 
not  turn  down  the  recommendation  of 

his  inspector  lightly? 1 would  say 

he  would  not  arrive  at  his  decision 
lightly.  I do  not  think  he  would  treat 
the  inspector’s  report  necessarily  with 
greater  weight  than  the  advice  he 
received  from  other  quarters  at  any  rate 
in  most  cases. 

1934.  It  is  a matter  of  words.  The 
Ministry  of  Housing  and  Local  Gov- 
ernment have  their  own  inspectors 
because  the  inspector  can  then  be  kept 
au  fait  with  the  policy.  In  making  his 
recommendation,  he  is  acting  not  only 
as  a person  who  has  heard  the  evidence 
and  seen  the  site,  but  as  a member  of 
the  Department  qualified  to  advise  the 

Minister? Yes,  but  his  view  on 

policy  could  not  be  of  quite  the  same 
width  as  a high  official  in  the  Ministry. 

1935.  You  think  that  the  publication 

of  reports  in  those  five  per  cent,  of 
cases  where  there  is  going  to  be  a 
difference  will  be  a real  embarrassment 
to  the  Minister? think  so,  yes. 

1936.  In  paragraphs  35-39  of  your 
Memorandum  you  refer  to  quasi-lis 
cases.  Assuming  that  fair  play  demands 
that  the  objector  should  be  able  to  deal 
with  any  fresh  evidence  that  turns  up, 
have  you  any  suggestions  as  to  the  re- 
opening of  the  enquiry  or  holding  a 

new  enquiry? No,  I think  I would 

be  opposed  to  that.  If  you  have  a full 
enquiry  on  matters  properly  within  the 
scope  of  a local  enquiry,  and  then  the 
Minister  consults  other  Departments  and 
official  advisers 

1937.  Sir  Harold,  I am  sorry  to 
interrupt  you.  I am  not  referring  to 
information  on  general  questions  of 
policy  obtained  from  within  the  Depart- 
ment or  from  other  Departments.  I am 
thinking  of  the  case,  for  instance,  where 
the  Minister  might  obtain  a further 
technical  opinion,  say,  on  drainage  or 

water  supply? 1 think  if  he  obtained 

some  further  factual  or  expert  evidence 
on  the  matter  ventilated  at  the  enquiry, 
that  ought  to  be  given  to  the  parties  to 
comment  on,  but  I do  not  believe  it 
ever  happens  in  that  way. 

I wonder  if  I could  give  an  example 
of  an  enquiry  that  I attended — a trunk 
road  enquiry  into  a pro-posal  to  by-pass 
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a village.  The  first  objection  was  that 
the  by-pass  was  unnecessary  and  that  all 
that  was  required  was  a little  widening 
of  the  village  street.  The  other  objec- 
tion was  that  the  by-pass  would  bisect 
what  was  really  one  village  into  two : 
the  church  would  be  on  one  side  and 
the  school  on  the  other  and  children 
would  have  to  go  to  and  fro.  The 
alternative  proposal  put  forward  was 
that  the  by-pass  should  go  the  other  side 
of  the  village,  but  it  was  pretty  well 
admitted  that,  from  the  traffic  point  of 
view,  that  would  not  be  so  good. 

To  me,  just  listening  as  a member  of 
the  public,  it  seemed  that  some  pretty 
big  questions  arose.  There  was  the 
question  whether  the  by-pass  was  neces- 
sary. That  seemed  to  me  to  depend  on 
how  high  the  standard  of  your  road 
system  should  be.  Traffic  considerations 
had  to  be  weighed  against  the  sacrifice 
of  amenity,  the  bisection  of  the  village 
community,  and  so  on.  It  seemed  to 
me  that  whoever  decided  that — whether 
the  Minister  or  an  Under-Secretary  in 
the  Department — would  want  to  have 
advice  from  his  road  experts  as  to  what 
the  standard  applicable  to  this  kind  of 
situation  was.  In  giving  advice  the  road 
experts  would  be  bound  to  comment  on 
how  bad  they  thought  this  particular 
bottleneck  was  and  other  features  of  the 
situation.  To  say  that,  because  an 
expert  opinion  has  been  expressed  upon 
this  particular  traffic  problem  the 
Minister  ought  to  reopen  the  enquiry, 
would  seem  to  me  to  be  unnecessary. 

1938.  But  you  do  agree  that  if  the 
Minister  had  to  consult  a drainage 
expert,  either  inside  or  outside  his 
Department,  and  drainage  had  been  one 
of  the  issues  raised  at  the  enquiry,  dt 
would  only  be  right  that  he  should  enable 
the  objector  to  comment  on  that  further 

evidence? If  he  said  to  himself:  “I 

do  not  believe  that  either  of  these 
drainage  experts  was  right  about  this 
particular  bit  of  land,  and  I will  now 
send  my  chief  drainage  man  to  have 
a look  at  it  and  get  his  view  ”,  I feel 
then  he  ought  to  give  this  opportunity. 
But  if  he  merely  summoned  his  chief 
drainage  man  and  said:  “How  bad  can 
drainage  be?  How  low  a standard  of 
drainage,  in  your  experience,  can  be 
tolerated?  The  objectors  say  that  in  the 
winter  this  or  that  will  happen.  From 
your  experience  in  these  matters  I want 
your  opinion  as  to  whether  it  is  fatal  or 


not  ” in  that  case  I feel  that  the  reopening 
of  the  enquiry  would  be  unnecessary. 

1939.  Mr.  Pritchard'.  In  paragraph  41 
of  your  Memorandum,  you  quote  a state- 
ment from  the  Rule  of  Lawiy)  that  “ no 
decision  impairing  a person’s  rights 
should  be  based  on  inaccurate  or 
inadequate  facts  if  it  is  reasonably 
possible  to  ascertain  (within  the  limits  of 
human  fallibility)  the  full  truth  ”,  You 
go  on  to  say : — 

“ It  would  be  wrong  to  under- 
estimate the  force  of  this,  and  the  real 
resentment  felt  by  persons  affected  by 
compulsory  purchase  orders  and  other 
decisions  affecting  private  rights  when 
they  are  told  that  Government  officials 
cannot  be  submitted  to  cross- 
examination.  This  in  my  opinion  is 
a serious  criticism,  and  the  Committee 
will  no  doubt  wish  to  consider  whether 
anything  can  be  done  to  meet  it.” 

Can  you  make  any  suggestions  as  to 
whether  anything  can  be  done  to  meet 

it? ^The  suggestion  that  I put  forward 

was  that  Government  officials  should  be 
submitted  to  cross-examination  and 
should  justify  in  evidence  the  merits  of 
the  proposal,  within  the  limits  of  the 
proper  scope  of  the  enquiry. 

1940.  You  suggest  they  should  go 

further  than  they  go  at  the  moment? 

Yes. 

1941.  In  the  summary  of  your  recom- 
mendations on  Part  II  of  your  Memoran- 
dum you  say  that  officials  of 
Government  Departments  concerned  with 
proposals  which  are  the  subject  of  an 
enquiry  . . . should  be  willing  to  give 
evidence  on  matters  of  fact  and  expert 
opinion  relevant  to  the  enquiry.  In 
dealing,  in  paragraph  42,  with  the  case 
of  a by-pass  round  a village,  you  say 
that  the  Government  witness,  when  he 
has  provided  figures  for  the  traffic 
passing  through  the  village,  may  be 
cross-examined  on  their  accuracy.  But 
if  he  is  asked  the  question : “ If  the  lower 
figures  are  right,  would  you  agree  that 
this  by-pass  is  quite  unnecessary?  ”,  you 
think  he  ought  to  decline  to  answer? 

1 think  he  ought  because  it  does 

raise  the  question  of  how  bad  bottlenecks 
ought  to  be  before  you  decide  that  an 
unwelcome  by-pass  is  required. 


(^)  Rule  of  law  : A Study  by  the  Inns  of 
Court  Conservative  and  Unionist  Society.  1955 
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1942.  You  go  on  to  say  that  the  answer 
might  depend  on  estimates  of  future 
increases  in  traffic.  Surely  that  is  a 
question  of  expert  opinion  and  nO't  a 

matter  of  policy? ^Yes.  _ I think 

probably  I mean  the  local  engineer  at  the 
enquiry  would  not  have  the  overall 
picture,  and  I am  not  sure  whether  it  is 
a matter  worth  arguing  about  at  a local 
enquiry. 

1943.  If  the  local  engineer  has  not  got 

the  information,  should  not  the  Govern- 
ment Department  bring  somebody  who 
has  the  information  and  can  make  the 
estimate? Maybe. 

1944.  What  are  your  views  on  whether 
there  should  be  a right  of  discovery  for 
the  purpose  of  the  enquiry  of  information 
coming  to  the  Government  Department’s 

knowledge? It  had  not  occurred  to 

me.  The  information  would,  I suppose, 
be  correspondence  between  the  local 
authority  and  the  Government  Depart- 
ment. 

1945.  Who  is  going  to  decide  what 
witnesses  shall  go  into  the  box?  I 
think  it  must  be  for  the  Government 
Department  to  decide.  I do  not  see  who 
else  can. 

1946.  Is  not  this  really  bound  up  with 
the  publication  of  the-  report?  If  the 
inspector’s  report  is  not  published, 
nobody  knows  what  weight  has  been 

given  to  their  evidence. ^You  get  the 

Minister’s  reasons  with  his  decision. 

1947.  But  if  the  report  is  published, 

does  that  not  deal  with  the  question  of 
the  facts,  and  when  the  Minister  gives 
his  decision,  either  agreeing  or  not  agree- 
ing with  the  reoort,  will  that  not  show 
the  policy? find  it  difficult,  think- 

ing In  terms  of  concrete  cases,  to  see 
how  an  inspector’s  refwrt  which  merely 
limits  itseT  to  facts  without  the  process 
of,  I use  the  word  “ evaluation  ”,  will 
really  satisfy  anybody.  If  I could 
return  to  my  example,  the  most  serious 
local  objection  to-  the  plan  for  a by- 
pass was  that  it  would  cut  in  two  a 
village  community.  I do  not  believe 
that  merely  setting  out  the  bare  -facts 
—that  the  church  was  on  one  side,  the 
school  on  the  other,  and  the  doctor  s 
surgery  somev«/here  else,  and  that  so 
many  people  visited  the  doctor’s  surgery 
and  so  many  children  went  to  school 
— and  stopping  there  without  the  inspec- 
tor summing  il  up  and  saying  how 

32007 


serious  he  thought  these  objections  were 
would  give  much  satisfaction. 

1948.  In  fact,  the  Minister  of  Educa- 
tion publishes  his  inspector’s  reports? 
Yes.  I think  the  Ministry  of  Trans- 
port also  publish  reports  arising  from 
appeals  with  regard  to  road  service 
licences.  That  is  the  only  other  case  I 
know  of. 

1949.  When  the  Permanent  Secretary 
of  the  Ministry  of  Education  was  giving 
evidence  before  us  he  said  that  the 
reports  he  got  were  very  good  on  the 
whole  and  were  written  with  the  same 
degree  of  frankness  as  was  in  the 

ordinary  business  of  writing  reports. 

The  point  about  the  Ministry  of  Educa- 
tion case  is  that  they  decide  before  the 
enquiry  that  the  school  is  necessary,  and 
that  factor  is  outside  its  scope.  The 
major  sort  of  policy  question  to  which 
1 have  been  referring,  does  not  arise  in 
their  case.  There  is  only  the  narrower 
question  of  the  appropriate  site.  It 
might  give  rise  to  questions  of  policy, 
but  I think  it  is  unlikely. 

195G.  From  the  landowner’s  point  of 
view  the  question  is  very  important? 
^Yes. 

195 1.  Mr.  Burman:  In  the  various 
tribunals  we  were  considering  this  morn- 
ing, there  is  nearly  always  a panel  of 
three  people  with  one  of  them  taking  the 
chair.  Do  you  think  it  would  help  at 
all  if  a panel  of  three  were  to  sit  on  the 
type  of  enquiry  we  are  considering  now? 
One  of  the  three  might  be  from  the 
Department  and  the  other  two  from 
outside.  Do  you  think  that  would 

increase  public  confidence  at  all? 1 

rather  doubt  it.  If  you  have  got  a good 
inspector  who  can  understand  points  put 
forward — a qualified  man,  generally, 
perhaps  a surveyor  or  architect — am 
not  sure  that  he  really  requires  assessors 
representing  other  points  of  view.  1 
think  it  is  a rather  technical  job  on  which 
he  is  al!  right  alone. 

1952.  One  other  question — a-  rather 
different  one.  Do  you  think  it  would 
be  a good  thing  if  a right  of  pre-emption 
were  given  to  the  original  owner  of  land 
compulsorily  acquired  if,  after  a set 
period  of  years,  it  is  found  that  either 
the  Ministry  or  the  local  authority  do 
not  require  the  land  for  the  purpose  for 

which  it  was  acquired? 1 think  that 

is  rather  a controversial  question  and 

A 8 
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a Little  outside  my  brief,  if  I may  excuse 
myself  on  that  ground.  It  is  not  a 
matter  with  which  I have  been  concerned. 

1953.  The  right  of  pre-emption  is 
actually  given  in  the  Land  Clauses  Con- 
solidation Act,  1845  but  the  provision  is 
specifically  excluded  from  later  Acts. 
^It  is  a difficult  thing  to  work  espe- 
cially when  you  have  developed  the  land. 

1954.  Mr.  Johnston'.  Am  I right  in 

thinking  that  there  are  a number  of 
cases  in  which  the  inspector’s  report  has 
been  published  simultaneously  with  the 
Minister’s  decision  and  the  Minister  has 
disagreed  with  the  inspector’s  report  and 
recommendation  and  justified  Ms  deci- 
sion in  Parliament? ^Yes,  that 

happened  with  the  Ministry  of  Educa- 
tion. 

1955.  It  has  also  happened  with  the 

Ministry  of  Transport  and  Civil  Avia- 
tion. ^ If  my  recollection  is  correct, 
following  a crash  of  a civil  aircraft  at 
Prestwick,  there  was  an  enquiry  con- 
ducted by  a member  of  the  Scottish 
Bar.  He  made  several  recommendations 
with  which  the  then  Minister  of  Civil 
Aviation  violently  disagreed  and  he  justi- 
fied his  disagreement  in  the  House? 

Yes.  The  aftermath  of  that  was,  if  I may 
say  so,  a first  class  parliamentary  row 
and  a complete  alteration  in  the  regula- 
tions for  holding  air  accident  enquiries. 

1956.  That  is  what  I was  leading  you 
up  to.  Can  you  elaborate  the  reasons 
for  the  parliamentary  row  and  the 

change  in  the  regulations? ^I  think 

it  was  rather  different  from  the  kind 
of  case  we  are  considering  now.  I think 
the  parliamentary  trouble  was  that  the 
Minister  of  Civil  Aviation  was  really  a 
party  to  the  accident,  because  he  was 
responsible  for  the  aerodrome  and  the 
arrangements  for  bringing  an  aircnafl 
down,  and  the  report — as  I recollect— 
criticised  the  aerodrome  arrangements. 
The  Minister  said  r “ I do  not  accept  this 
criticism.  I think  the  arrangements  are 
perfectly  all  right  It  was  a very  awk- 
ward situation  because  it  was  his  enquiry, 
and  he  was  rejecting  the  report,  being 
a person  who  had  been  criticised  in  it. 
As  a result  of  that  these  enquiries  are 
now'  held  under  the  aegis  of  the 
Attorney  General  and  not  the  Minister 
of  Transport  and  Civil  Aviation. 

1957.  The  real  effect  of  the  trouble 
was  to  put  into  the  hands  of  an  indepen- 


dent person  the  conduct  of  these 
enquiries?  It  did  show,  did  it  not,  that 
in  certain  circumstances  the  Minister  was 
so  closely  involved  in  an  enquiry  as  to 

be  a highly  interested  party? ^Yes.  I 

think  the  Lord  Chancellor  now  appoints 
the  person  who  holds  the  enquiry. 

1958.  Do  you  think  that  in  other 
enquiries  the  person  conducting  them 
should  he  someone  other  than  a person 

appointed  by  the  Department? 1 

think  the  present  system  does  have  some 
great  _ advantages.  The  Ministry  of 
Housing  and  Local  Government  have 
far  more  enquiries  than  anybody  else 
and  they  have  their  own  inspectors. 
They  are  very  good  and  hold  enquiries 
extremely  well.  From  my  own  investiga- 
tion of  this  matter  I got  the  impression 
that  their  level  of  performance  might 
easily  be  higher  than  that  of  the  ad  hoc 
inspector.  I notice,  too,  that  the  authors 
of  the  Rule  of  Law  pamphlet  do  not 
press  for  a change  in  that  respect, 
although  they  say  it  might  be  a good 
thing.  If  you  are  a barrister  arguing 
a case,  you  want  to  be  sure  that  the 
person  you  are  addressing  really  under- 
stands what  you  are  saying.  You  do 
get  that  from  these  inspectors.  It  is 
difficult  to  get  as  Mgh  a standard  from 
the  ad  hoc  man  unless  you  pay  a large 
fee  and  get  a good  man.  I hesitate  to 
press  for  a change  to  be  made  at  the 
sacrifice 'of  this  very  good  Inspectorate. 

1959.  I was  not  suggesting  that  the 
class  from  whom  the  inspectors  are 
drawn  should  change,  but  rather  that 
they  might  be  appointed  by  someone 
else,  for  example,  the  Lord  Chancellor 
or  the  Law  Officers.  Do  you  think  that 

is  practicable? 1 think  it  might  be, 

but  they  would  not  have  that  contact 
with  the  Department  which  enables 
them  to  act  as  the  eyes  and  ears  of  the 
Minister. 

1960.  Sir  Geoffrey  King:  At  various 
times  round  this  table,  and  in  various 
publications,  a distinction  is  drawn 
between  civil  servants  from  one  Depart- 
ment giving  evidence  or  expressing 
opinions,  and  civil  servants  from 
another  Department  giving  evidence  or 
expressing  opinions  about  the  same  sub- 
ject. Do  you  yourself  draw  any  such 
distinction  from  the  point  of  view  of 
procedure?  If  an  opinion  is  given  by 
a civil  servant  in  the  Ministry  of  Housing 
and  Local  Government,  for  example,  he 
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may  ’be  treated  in  a -particular  way.  I 
am  deliberately  saying  that  because  I do 
not  want  to  prejudge  how  he  should  be 
treated.  Do  you  think  the  mere  fact  that 
he  comes  from  Housing  and  Local 
Government  is  a ground  for  treating  him 
differently  at  an  enquiry  held  by  the 
Ministry  of  Housing  and  Local  Govern- 
ment?  ^The  difficulty  I feel  is  that 

conflicting  views  on  matters  of  policy 
should  be  expressed  by  different  Govern- 
ment Departments.  I think  that  on 
questions  concerning  matters  within  their 
own  expert  knowledge  there  ought  not 
to  be  any  difficulty. 

1961.  I think  the  point  I am  getting  at 
is  whether  you  yourself  subscribe  to  the 
idea  of  fragmentising  the  Governme.nt 
simply  because  a man  happens  to  be  in 
one  Department  rather  than  in  another. 

There  is  a strong  opinion  that  way? 

I do  feel  strongly  that  the  Government 
ought  not  to  be  fragmentised.  One  ought 
not  to  have  a situation  in  which  the  con- 
flict of  departmental  policies  is  threshed 
out  in  public. 

1962.  Chairman:  It  ought  not  to 

happen,  but  it  happens  in  different 
districts  of  the  country  every  day  of  the 
week.  It  is  a well  known  fact  that 

regional  advisers  disagree. ^They  do 

not  conduct  their  argument  at  public 
enquiries. 

Chairman : Not  in  formal  sessions, 

I agree. 

1962a.  Sir  Geoffrey  King:  Are  you 
familiar  at  all  with  cases  in  which 

judges  sit  with  technical  assessors? 1 

have  had  some  experience  in  these 
accident  enquiries,  for  example,  the 
enquiry  presided  over  by  Lord  Cohen. 
I am  also  familiar,  to  some  extent,  with 
the  Royal  Commission  on  Awards  to 
Inventors,  where  you  get  the  same  kind 
of  thing. 

1963.  Would  you  briefly  say  what  the 
function  of  the  assessor  is?  Does  his 

view  become  public  knowledge? In 

the  accident  enquiries  if  you  get  a 
unanimous  report  the  report  is  the 
Commissioner’s.  You  may  get  perhaps  a 
contribution  on  a technical  aspect  from 
the  scientific  assessors,  but  their  main 
function  is  to  advise  the  Commissioner 
behind  the  scenes  and  put  questions  on 
scientific  matters  at  the  hearing. 

1964.  I am  putting  this  question  to  you 
because  it  seems  to  have  some  bearing 


on  the  point  Lord  Justice  Parker  put 
to  you  about  an  expert  opinion  being 
obtained  by  the  Minister  after  the 
enquiry.  It  seemed  to  me  that  it  would 
not  be  unreal  to  say  that  that  man  was 
much  more  in  the  position  of  an  assessor, 
and  if  so,  it  is  not  strange  to  the  process 
in  the  courts  that  an  assessor  should 
advise  the  judge  on  which  of  two 
opposing  technical  views  is  to  be  pre- 
ferred?  1 think  there  is  something  in 

that.  The  assessor  would  certainly 
advance  his  own  views  on  the  scientific 
matters  given  in  evidence,  and  would 
agree  or  disagree  with  evidence  given  in 
court. 

Mr.  Russell:  I suppose  in  these  cases 
the  assessor  would  have  been  listening 
to  the  case  throughout. 

1965.  Sir  Geoffrey  King:  Or  he  may 

have  read  the  evidence.  If  an  inspector 
is  a member  of  the  staff  of  the  Depart- 
ment, he  is  a member  of  the  Civil  Service, 
and  the  particular  advice  given  to 
Ministers  by  civil  servants  is  not  dis- 
closed. It  is  an  essential  part  of 
ministerial  responsibility.  He  cannot 
have  his  officials’  advice  quoted  against 
him.  Do  you  agree? ^Yes,  I do. 

1966.  That  is  a reason,  I suggest,  for 
saying  that  if  the  inspector  is  a member 
of  the  staff,  it  does  become  very  difficult 
to  publish  his  report  in  so  far  as  it 
contains  matters  of  opinion.  You  will 

agree  with  that? Yes.  I think  it  is 

contrary  to  the  principle  you  have 
mentioned. 

1967.  Lord  Linlithgow:  The  Scottish 

Departments  have  rather  a different 
method,  as  you  probably  know.  They 
have  an  independent  commissioner, 
appointed  ad  hoc,  who  is  not  a member 
of  the  Minister’s  staff. ^Yes. 

1968.  The  provisions  as  to  enquiries 
in  the  Hydro-Electric  Development 
(Scotland)  Act,  1943,  state  that  the 
Secretary  of  State  shall  communicate  to 
each  party  to  the  enquiry  the  recommen- 
dations made  by  the  person  appointed 
to  hold  it.  I made  a particular  point 
of  that,  and  asked  the  representatives  of 
the  Scottish  Office  whether  it  meant  in 
fact  that  the  full  report  was  handed  to 
bodies  present  at  the  time.  The  reply 
was  “ yes  There  you  have  a perfectly 
straightforward  example  of  an  enquiry 
where  you  have  an  independent  com- 
missioner and  publication  of  the  report. 
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Could  not  that  same  system  apply  as  far 
as  England  is  concerned,  or  do  you  still 
think  that,  so  long  as  the  hearer  of  the 
dispute  is  a member  of  the  Ministry,  you 
would  not  in  fact  publish  the  report? 
In  other  words,  does  publication  entirely 
hinge  on  whether  the  inspector  is  a 

member  of  the  Ministry? ^No,  I 

think  I am  really  against  the  publication 
of  the  report  in  either  case. 

1969.  There  have  been  no  complaints 

about  this,  have  there? No,  I am  not 

saying  that,  I know  of  none,  but  I am 
not  really  familiar  with  that  particular 
case.  I should  imagine  that  a hydro- 
electric scheme  in  Scotland  is  a pretty 
big  thing  and  fairly  rare.  A special 
procedure  might,  therefore,  be  appro- 
priate, I believe  the  Order  has  to  be 
approved  by  Parliament,  or  something 
of  that  kind  eventually. 

1970.  I still  do  not  see  that  that  affects 

the  principle.  If  you  have  the  report  in 
these  circumstances  published,  I cannot 
see  why  it  should  be  different  from  any 
of  the  other  cases  we  have  been  discuss- 
ing.  have  been  resting  the  case  to 

some  extent  on  the  machinery  of  govern- 
ment. If  you  occasionally  have  a big 
thing  in  v/hich  there  is  great  public 
interest  and  pressure,  it  may  be  right 
that  you  should  publish  the  report,  but 
to  do  that  in  innumerable  cases  where 
town  and  country  planning  is  being  put 
into  effect  is  rather  a different  thing. 

1971.  Would  I not  be  right  in  saying, 
in  relation  to  these  other  enquiries  you 
have  mentioned,  that  the  fact  whether  or 
not  a Minister  may  have  to  answer  a 
question  in  Parliament  is  very  often  due 
more  than  anything  else  to  the  amount 
of  heat  generated  by  the  particular  sub- 
ject under  discussion?  It  may  only  be 
a by-pass  here  or  there,  but  one  by-pass 
might  cause  such  trouble  in  the  district 
that  it  gets  the  Minister  a question  in 

Parliament. 1 do  not  think  I can  do 

very  much  to  distinguish  the  hydro- 
electric scheme,  except  on  the  grounds 
that  it  is  perhaps  a special  case.  I do 
not  know  very  much  about  it. 

1972.  What  do  you  feel  about  the 

independent  inspector? 1 think  there 

are  advantages  in  principle  in  having 
an  independent  inspector  but  whole- 
time inspectors  have  the  practical  advan- 
tage that  they  are  doing  the  job  the 
whole  time.  They  are  trained  by  the 


men  already  expert  at  the  job  and  they 
get  good  at  it  themselves. 

1973.  I expect  the  same  might  well  be 

true  of  all  inspectors? 1 am  not  say- 

ing it  is  not.  Where  the  matter  is  an 
ad  hoc  inquiry  of  a big  and  special 
nature,  like  a hydro-electric  scheme,  you 
get  a good  lawyer  and  the  job  is  very 
well  done.  But  you  may  not  be  able 
to  do  that  for  the  thousands  of  enquiries. 
You  have  got  to  have  more  or  less  a 
whole-time  man.  Is  it  not  rather  a ques- 
tion of  how  separate  from  the  Depart- 
ment they  should  be? 

1974.  Your  case  is  based  on  the  num- 

ber of  enquiries  that  have  to  be  dealt 
with,  and  the  fact  that  it  might  be  very 
difficult  to  produce  an  ad  hoc  inspector 
in  each  case.  Is  that  what  you  are  say- 
ing?  1 think  so.  You  can  have  them 

more  separated  from  the  Department 
than  at  present,  but  you  would  lose  their 
knowledge  of  policy. 

1975.  Major  Morrison : Is  there  any 

exchange  of  views  between  the  Scottish 
Office  and  the  equivalent  English  Depart- 
ments?  'I  think  there  are  exchanges  of 

view  with  the  Scottish  Departments  on 
all  subjects,  I have  not  myself  talked 
with  my  opposite  numbers  in  Scotland 
about  this  question  very  much. 

1976.  Chairman:  If  I may  I should 
like  to  turn  to  the  last  part  of  your 
Memorandum.  When  you  give  your 
reasons  against  an  Administrative  Divi- 
sion of  the^  High  Court,  I think  you 
argue  that  it  is  both  unnecessary  and 
tinworkable — unnecessary  because  you 
feel  there  is  no  good  reason  to  suppose 
that  the  decisions  in  the  ways  in  which 
they  are  now  made  are  inferior  to  the 
decisions  which  would  be  made  if  they 
were  subject  to  review  by  an  Adminis- 
trative Division  of  the  High  Court.  Why 

exactly  would  it  be  unworkable? It 

would  introduce  a very  considerable 
extra  stage  in  the  process,  and  that  is 
a serious  factor  when  this  process  is 
being  carried  out  on  the  scale  on  which 
it  is. 

1977.  That  is  a point  of  delay,  is  it 

not? ^That  is  rather  a point  of  delay. 

Then  I also  feel  that  difficulties  would 
arise  through  the  Administrative  Division 
rejecting  or  altering  findings  of  fact. 
Although  the  facts  are  found  to  be  not 
quite  correct,  none  the  less  the  Minister’s 
decision  may  not  be  affected  because 
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those  particular  facts  were  not  sufficiently 
important  to  alter  the  decision.  That 
would.  I think,  arouse  great  discontent. 
Either  the  Minister  would  disagree  with 
the  Administrative  Division  and  face  the 
discontent  or  he  would  agree,  in  which 
case  he  would  lose  his  discretion.  I have 
also,  1 think,  expressed  the  view  that 
very  often  these  questions  of  fact  are 
hardly  provable  fact.  They  are  fact  in 
the  sense  of  taking  a view  rather  than 
proving  an  event. 

1978.  Yes.  I suppose  that  the  first  of 
the  reasons,  delay,  really  falls  under  the 

heading  of  expediency? 1 am  very 

nervous  of  the  word  “ expedient  ”. 

1979.  I mean  that  it  is  tiresome,  but^ 

not  that  the  thing  in  principle  is  hope- 
less?  1 think  it  is  more  than  tiresome 

because  these  things  hang  about  a good 
deal  already.  If  they  have  got  to  hang 
about  a good  deal  longer  it  may  cause 
great  hardship  to  those  affected. 

1980.  You  make  this  a major  ground? 

1 do  not  think  it  is  merely  a trivial 

ground.  I think  it  is  an  important 
ground. 

1981.  Have  you  in  mind  the  experience 

of  the  Conseil  d’Etat? 1 have  not 

1982.  I am  told  they  are  very  much 

in  arrears. 1 do  not  know  very  much 

about  the  Conseil  d’Etat. 

1983.  Is  it  clear  to  you  how  the 
Administrative  Court  could  decide  yet 
the  Minister  retain  his  freedorn  of 

decision? No.  I thought  it  would  be 

for  the  Court  to  review  the  facts  and 
for  the  Minister  to  decide  on  these  facts. 
I think  it  would  be  unsatisfactory  to 
everyone  if  the  Court  were  really  going 
to  have  a right  to  upset  the  decision.  I 
feel  that  it  would  be  wrong  in  principle 
in  matters  where  the  Minister  ought  to 
retain  control.  Whether  that  is  intended 
I am  not  sure.  I find  it  rather  difficult 
because  those  who  propose  the  Court 
say  that  it  would  abide  by  the 
Minister’s  decision  on  policy.  I think 


they  are  perhaps  thinking  of  something 
rather  like  what,  I think,  Professor 
Robson  suggests,  namely,  that  the 
Minister  should  give  a direction  about 
policy  and  the  Court  should  apply  it. 
But  I do  not  see  how  that  would  work 
because  the  policy  is  the  decision.  You 
cannot  lay  down  a policy  and  then  apply 
it  to  the  particular  facts. 

1984.  Is  not  that  what  happens  in 

National  Insurance  Acts  and  Regula- 
tions?  ^They  apply  the  Act. 

1985.  Is  not  the  policy  enshrined  in  the 

Acts  and  Regulations? 1 would  not 

say  so.  I would  say  the  Acts  set  out 
rights  rather  than  policy. 

1986.  Lord  Justice  Parker:  I agree 

with  so  much  of  what  you  have  put  in 
this  last  part  of  your  Memorandum  that 
I have  very  few  questions  to  ask.  So 
far  as  any  appeal  on  law  is  concerned, 
as  opposed  to  fact,  I understand  that, 
broadly  speaking,  except  for  the  National 
Insurance  Commissioner,  you  are 
inclined  to  agree  that  an  appeal  on  law 
is  quite  a good  thing? ^Yes. 

1987.  If  so,  that  it  should  be  by  way 
of  case  stated  rather  than  left  to  the 
uncertainty  of  the  tribunal  putting  their 
reasons  in  such  a way  that  there  could 
be,  say,  an  application  for  certiorari? 

^Yes.  On  the  last  question,  may  I 

add  that  I took  the  Insurance  Commis- 
sioner as  an  example.  I am  not  pretend- 
ing to  have  examined  all  cases.  There 
might  be  other  cases  where  I should  feel 
and  others  might  feel  that  there  ought 
not  to  be  an  appeal. 

1988.  In  the  ordinary  cases  you  woifid 
agree  there  should  be  an  appeal  on  point 

of  law? Yes.  I am  thinking  of  the 

judicial  type  of  tribunal  really,  although 
there  are  such  appeals  from  the  Trans- 
port Tribunal  and  from  the  Agricultural 
Land  Tribunals. 

Chairman:  We  have  no  more  ques- 
tions to  ask  you.  Thank  you  very  much 
for  coming  along. 


{The  Witnesses  withdrew.') 
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(Note : The  written  evidence  submitted  by  the  Society  consisted  of  the  booklet 
Rule  ot  law : a study  by  the  Inns  of  Court  Conservative  and  Unionist  Society  ” 
published  by  the  Conservative  Political  Centre  in  March,  1955,  and  the  draft  of  a 
Bill  designed  to  give  effect  to  their  principal  recommendations.) 


1989.  Chairman:  I think  we  should 
like  to  begin  by  asking  one  or  two  quite 
general  questions  which  relate  to  the 
approach  to  the  subject  which  you  make 
in  " The  Rule  of  Law  You,  of  course, 
deal  with  the  rule  of  law  and  the  sense 
in  which  it  may  properly  be  applied  not 
merely  to  the  past  but  to  the  present  state 
of  our  affairs,  and  after  discussion  of  the 
issues  involved  you  go  on  to  consider 
the  conceptual  terms  in  which,  for 
example,  the  Donoughmore  Committee 
considered  the  questions  which  come 
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before  this  Committee.  You  say  that 
they  are  not  altogether  appropriate  and 
then  you  suggest  a conceptual  distinction 
of  your  own  which  you  think  preferable. 
For  example,  you  do  not  like  the  terms 
judicial  and  quasi-judicial  and  I think  we 
understand  perhaps  part  of  the  reasons - 
why  you  prefer  mandatory,  judicial  and 
discretionary.  In  that  broad  area,  I think 
there  are  one  or  two  questions  we  would 
like  to  ask  you  to  be  sure  that  we  have 
understood  the  drift  of  your  argument. 
After  that,  I expect  that  we  should  like 
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to  go  on  to  ask  some  more  particular 
-questions  about  the  alterations  which  you 
would  like  to  see  in  tribunals,  possibly 
specific  tribunals,  and  in  the  enquiries 
and  hearings  which  go  with  administra- 
tive procedures ; and  then,  lastly,  come 
to  what  perhaps  is  the  most  positive 
feature  of  the  pamphlet — your  suggestion 
of  an  Administrative  Division  of  the 
High  Court.  There,  I think,  there  will 
also  be  some  questions  which  arise  on 
the  nature  of  appeals  and  whether  or  not 
the  grounds  which  you  suggest  as  proper 
could  bring  you  into  conflict  with  the 
political  authority.  Will  that  way  of 
tackling  the  problem  be  satisfactory? 

Sir  Patrick  Spens : That  is  the  way 

we  expected  it  to  be  tackled  if  I may 
say  so. 

1990.  I wanted,  if  I might,  to  ask  a 
very  general  question.  I take  it^that  one 
of  the  meanings  of  the  phrase  “ the  rule 
of  law  ” is  that  government  should 
operate  on  established  principles  which 
are  known,  with  the  result,  of  course, 
that  its  actions  are  foreseeable,  and  that 
therefore,  in  that  sense,  what  government 
does  is  not  arbitrary.  Now,  I expect  we 
would  agree  that  it  is  easier  to  work  that 
notion  when  the  functions  of  government 
are  relatively  restrained.  If,  internally, 
the  prime  function  of  government  is^  to 
be  responsible  for  order,  then  it  is  fairly 
easy  to  see  how  the  rule  of  law  may  be 
interpreted,  but,  of  course,  as  your 
Society  know,  and  have  said  in  the 
booklet,  nowadays  government  does  such 
a very  great  deal  more  than  that.  It 
intervenes  positively  in  all  sorts  of  things 
which  affect  the  life  of  the  community 
— health,  education,  agriculture — and  in 
the  process  it  does  all  sorts  of  things 
which  affect  the  rights  and  privileges  of 
individual  citizens.  For  example,  it 
acquires  their  land  under  a number  of 
these  headings.  What  I was  wondering 
about  was  this:  I suppose  that  it  is  very 
difficult  for  government  to  operate  in  this 
modern  sphere  without  having  to  employ 
a wider  degree  of  discretion  than  perhaps 
was  necessary  in  earlier  times.  For 
example,  if  an  education  Act  says,  in 
effect:  “Let  there  be  more  and  better 
schools,  both  primary  and  secondary”, 
obviously  the  law  as  passed  in  Parlia- 
ment cannot  deal  with  whether  or  not 
a particular  plot  of  land  should  be  the 
one  on  which  a modern  secondary  school 
should  be  erected.  There  is  this  element 
of  discretion — ^wide  discretion — moving 


all  the  way  through  the  administrative 
process. 

The  questions  which  I wanted  to  ask 
you  in  order  to  bring  out  the  thoughts 
which  lay  at  the  back  of  the  booklet 
which  you  wrote  are,  I think,  these. 
First,  if  you  agree  that  that  broader 
element  of  discretion  is  inherent  in 
modern  government,  whether  you  feel 
that  that  wider  discretion  is,  so  to  speak, 
necessarily  inimical  to  a rightly  under- 
stood rule  of  law,  or,  putting  it  more 
conceptually,  is  it  the  best  way  into  the 
subject  to  distinguish  sharply  between  the 
rule  of  law,  on  the  one  hand,  where  the 
citizen  knows  what  he  is  in  for  because 
the  principles  are  clear  and  therefore  the 
actions  are  clear,  and  this  other  large 
department  of  our  life  in  which  govern- 
ment intervenes  and  label  the  latter 
" arbitrary  ”,  Is  this  discretion  arbitrary 
because  the  degree  is  so  wide?  I am  not 
perhaps  putting  it  very  clearly,  but 
thoughts  of  this  sort,  I think,  were  in  the 
minds  of  the  writers  of  the  booklet,  and 
I wondered  if  you  could  just  elaborate 

on  them  a little  for  us? ^May  I give 

my  own  view  and  then  ask  Mr.  Simon  to 
supplement  it?  My  own  view  is  that  the 
whole  situation  has  changed  radically  in 
the  last  75  years  or  so.  I suppose,  look- 
ing back,  that  one  would  say  that  an 
invasion  of  personal  property,  at  any 
rate  for  a public  purpose,  would  prob- 
ably have  had  to  be  done  by  private  bill 
in  Parliament,  in  the  way  the  railways 
used  to  take  it.  Obviously,  as  the 
change  came  about,  it  was  practically 
impossible  to  continue  that  old  system 
which  did  protect,  and  protect  very  com- 
pletely, aU  private  interests  in  that 
respect,  Then,  as  the  change  came,  I 
should  have  said  that  the  discretion  was 
vested  in  Ministers  and  Departments  and 
that  it  has,  quite  frankly,  rather  got  out 
of  hand.  I should  hate  to  admit  that  you 
had  to  divide  your  rule  of  law  into  two 
departments.  I think  that  would  be 
lamentable,  that  there  should  be  a sphere 
which  should  have,  so  to  speak,  arbitrary 
autocratic  powers  to  deal  with  the  citi- 
zen, and  another  sphere  where  the  law 
determined  the  results  and  what  was  to 
happen.  It  was  in  order  to  try  to  intro- 
duce regulation  and  procedure  more  akin 
to  law  without  interfering  with  good 
administration — because  we  recognise 
that  that  is  all-important — that  this 
pamphlet  was  produced.  And  I would 
like  to  say  that  it  also  follows  the  neces- 
sary exercise  by  the  executive  of  very 
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far-reaching  powers  during  the  two  wars. 
If  I may  be  personal  for  a moment,  as 
a Member  of  Parliament  for  a large 
area  of  South-East  England,  I saw  how 
these  powers  were  used  during  the  days 
and  weeks  following  Dunkirk.  Of  course, 
private  property  was  taken  arbitrarily. 
In  one  case  a person  found  his  house 
turned  into  a machine-gun  post  and  his 
furniture  on  the  road.  There  was  no 
previous  notice.  There  you  had  arbitrary 
executive  power  at  its  very  fullest.  The 
war  was  followed  by  the  introduction  of 
the  great  extension  of  the  welfare  state 
and  I would  say  that  there  was  then  an 
outlook  that  things  could  be  done  more 
quickly  and  as  fairly  by  a kindly- 
hearted  executive  than  they  could  be 
done  by  following  the  older  processes  of 
the  rule  of  law.  That  is  what  has  hap- 
pened, and  I think  it  has  led  to  individual 
rights  and  liberty  being  treated  still 
somewhat  in  the  same  way  as  in  the  war 
years.  It  is  now  wearing  off,  but  I think 
that,  as  it  is  ten  years  since  the  war  we 
should,  if  possible,  try  to  restore  more 
legal  control  over  that  aspect  of  our 

life. Mr.  Simon:  I entirely  agree 

with  what  Sir  Patrick  has  said.  Of 
course,  in  a sense,  any  discretionary 
power  does  involve  an  element  of 
arbitrariness,  and  we  all  recognise  that 
modern  government  does  involve  a very 
wide  measure  of  discretion  on  the  part 
of  officials  and  Ministers.  We  try  to  say 
as  much  on  page  35 — “ in  the  case  of 
a discretionary  decision,  the  law  does  not 
provide  the  answer  to  the  question 
itself;  it  merely,  as  it  were,  defines  an 
area  within  which  the  person  responsible 
for  resolving  the  question  is  free  to 
decide  what  it  is  best  to  be  done  in  each 
case  that  arises  ”.  In  that  sense,  any 
decision  within  the  limits  fixed  by  the 
discretion  on  either  side,  which  may  be 
very  wide,  is  arbitrary.  But,  of  course, 
arbitrariness — although  Dicey  uses  both 
arbitrariness  and  wide  discretionary 
authority  in  contra-distinction  to  the  rule 
of  law — does  have  another  sense,  which 
is  an  absence  of  responsibility — being 
answerable  only  to  oneself — and  what 
we  wanted  to  see  was  not  limitation  of 
the  wide  discretion  given  to  governments 
but  the  persons  using  that  discretion 
made  answerable  to  somebody.  We  felt 
that  the  width  of  the  discretions  that  are 
necessary  in  modern  government  made  it 
all  the  more  necessary  to  erect  proper 
safeguards  against  abuse,  in  other  words 
a system  of  review  and  of  appeal  in 
proper  cases,  and  we  did  not  feel  that 


that  was  inconsistent  with  proper 
administration — as  foreign  examples, 

particularly  American,  show. 

1991.  And  that,  of  course,  does 

involve  in  part,  does  it  not,  the  view 
which  you  expressed  in  the  booklet  about 
the  place  that  Parliament  today  can  and 
should  play  in  this  because  there  may,  I 
suppose,  be  control  either  of  a political 
order — that  is  the  control  which  Parlia- 
ment exercises  over  ministers — or  there 
may  be  control  more  of  a legal  character 
— for  example  the  control  which  courts 
of  law  can  exercise  over  an  administra- 
tive process.  Am  I right  in  thinking  that 
you  have  turned  mainly  to  the  question 
of  how  far  these  administrative  decisions 
should  be  reviewed  in  courts  of  law, 
partly  at  least  because  you  feel  that  it  is 
no  longer  possible  to  hope  that  Parlia- 
ment will  be  able  to  review  individual 
decisions  because  of  pressure  of  busi- 
ness?  1 think  we  thought  that  the 

sphere  of  the  courts  or  tribunals  was  to 
deal  with  individual  cases  and  that  hiv- 
ing them  off  would  highlight  policy  and 
that  therefore  there  would  be  Ijetter  Par- 
liamentary control  of  policy.  I do  not 
think  we  by  any  means  minimised  the 
importance  of  parliamentary  control,  but 
we  felt  that  its  sphere  was  policy  and 
not  the  individual  case,  and  that  once 
policy  was  defined  then  the  courts  or 
tribunals  could  deal  with  the  individual 
cases. 

1992.  I suppose  that  it  is  precisely  that 
distinction  between  the  broad  poficy 
which  is  suitable'  for  debate  and  decision 
in  Parliament  and  the  particular  cases 
which  occasions  one  of  the  difficulties 
in  this  matter,  i.e.  whether  you  can 
establish  policy  apart  from  the  in- 
dividual cases  sufficiently  clearly  to  be 
able  to  deal  with  them  separately.  I 
think  yon  will  know  that  in  evidence  in 
earlier  weeks  suggestions  by  the  Com- 
mittee that  the  sort  of  distinction  which 
you  were  just  making  might  be  possible 

were  found  to  be  very  difficult? ^Yes. 

Official  witnesses  said  the  policy  might 
change  from  one  case  to  another  and 
from  one  Minister  to  another.  It  did 
not  seem  to  us,  when  we  discussed  it, 
that  that  was  a complete  answer  because 
the  policy  is  not  necessarily  a very  wide 
matter  which  has  to  be  debated  in  Par- 
liament. It  could  be  made  available  to 
Parliament,  say  in  a White  Paper,  or 
even  in  a particular  case.  There  would 
be  no  difficulty,  I should  have  thought, 
in  the  Minister  saying : “ This  is  my 
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policy  SO  far  as  this  particular  landlord 
and  this  particular  area  is  concerned.” 
It  would  still  be  available  to  Parliament 
for  review. 

1993.  Then  may  I come  to  a last  ques- 
tion before  asking  other  members  of  the 
Committee  whether  they  would  like  to 
put  additional  points  on  this  part  of  the 
subject  matter.  Taking  the  distinctions 
which  you  adopt — mandatory,  judicial, 
discretionary,  and  for  the  moment  not 
bothering  about  mandatory  because 
there,  so  to  say,  the  decision  is  auto- 
matic— I think  the  question  which  I 
should  like  to  ask  can  really  be  put  very 
simply.  It  is,  I think,  important  to 
know  whether  the  distinction  in  words 
which  appears  absolute  because  the 
words  are  different — ^judicial,  dis- 
cretionary— reflects,  in  your  view,  an 
equally  clear  distinction  in  the  subject 
matter  to  which  they  refer.  It  seems  to 
me  that  one  could  take  the  view  that 
some  things  are  judicial,  some  are  dis- 
cretionary : some  procedures  are  the 
one,  some  procedures  are  the  other ; or 
one  might  take  the  view  that  this  is  a 
matter  of  degree  and  that  very  few  pro- 
cedures and  decisions  are  free  from  all 
discretionary  elements,  whereas  others 
have  a very  much  larger  discretionary 
element.  I wonder  if  you  would  tell  us 
how  far  in  the  thought  which  has  gone 
into  this  booklet  you  pressed  the 
absoluteness  of  the  distinction  that  you 
make.  May  I put  it  in  other  words? 
Is  it  a convenient  “ working  distinction  ”, 
to  enable  you  to  deal  with  the  subject 
matter,  or  is  it  a reflection  of  a real 
separation  between  the  different  sorts  of 
procedures  and.  decisions  to  which  they 
lead? Sir  Patrick  Spens',  I person- 

ally would  not  like  to  say  that  the  dis- 
tinction was  so  clear  that  you  could  take 
the  various  subjects  and  say ; “ That  is 
judicial  and  that  is  discretionary”.  I 
think  it  is  a question  of  degree.  I think 
there  are  a great  number  of  tribunals, 
dealing  with  practically  the  same  things 
as  the  courts  would  be  dealing  with,  and 
there  does  not  seem  to  be  any  reason 
why  their  procedure  or  anything  else 
should  be  different.  But,  of  course,  I 
suppose  the  question  of  discretion  or 
personal  choice  comes  in.  I personally 
would  think,  that,  although  you  could 
consider  that  some  were  more  judicial 
than  others,  it  is  impossible  to  draw  a 
hard  and  fast  distinction  between  them. — 
Mr.  Simon : I think  that  is  so.  We 
adopted  a classification  for  the  purpose 
of  developing  our  arguments.  We  took 


the  Donoughmore  definition  of  a judicial 
decision — we  agreed  with  that  definition, 
it  seemed  to  us  to  reflect  what  normally 
happens  in  a purely  legal  case — and  we 
took  on  the  other  hand  the  mandatory 
decision  which  was  fairly  easy  of  defini- 
tion. Anything  between  that  we  called 
discretionary  because  it  is  bound  to  con- 
tain a larger  element  of  discretion  than 
either  of  the  two  extremes.  But  I think 
there  may  be  shading  in  particular  cases, 
and,  of  course,  the  choice  of  evidence 
in  a legal  decision  involves  discretion,  , 
and  sometimes  the  choice  of  law  seems 
to. 

1994.  Would  the  Committee  then  be 
following  your  thought  correctly  in  say- 
ing this:  that  when  one  comes  to  the 
proper  application  of  the  established 
concepts — ^for  example,  the  rule  of  law — 
to  modern  society  and  the  modern  state, 
one  is  confronted  by  this  very  large  area 
of  -administrative  action  which  neces- 
sarily contains  a very  considerable  exer- 
cise of  discretion?  There  is  a problem 
of  how  far  the  exercise  of  this  discretion 
may  be  so  regulated  and  reviewed  that 
the  efficiency  of  the  administration  itself 
is  not  disturbed  but  that  there  are  ade- 
quate safeguards.  When  you  have 
distinguished  between  what  is  judicial 
and  what  is  discretionary  you  have  really 
been  taking  this  as  a matter  of  degree 
and  turning  deliberately  to  those  cases  of 
procedure  and  decision  which  involve  the 
larger  discretion  in  order  to  look  at  them 
in  the  light  of  what  has  been  found  to 
be  natural  and  necessary  where  proce- 
dure and  decision  would  have  the  label 
“ judicial  ”.  That  being  so,  you  have 
found  that  your  attention  has  really  been 
focused  on  two  very  large  subjects : first 
of  all,  the  procedures  to  be  followed  in 
the  ways  in  which  these  discretionary 
decisions  are  reached — the  section  in 
which  you  deal  with  natural  justice  and 
so  forth — the  requirements  for  a proper 
procedure  ; and,  secondly,  the  whole  area 
of  appeals  and  review  and  so  on,  which 
would  enable  a decision  reached  to  be 
looked  at  to  see  again  whether  it  was 
reasonable  in  the  light  of  general  con- 
siderations, which  in  the  end  would 
derive  from  the  rule  of  law.  Is  that  a 
fair  way  of  putting  the  main  thought  of 

the  pamphlet? Sir  Patrick  Spens-.  I 

agree  with  that  point  of  view,  yes. 

1995.  Then  we  should  be  right,  should 
we,  in  following  these  suggestions  which 
you  make,  for  example  about  the  more 
thorough-going  application  of  natural 
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justice  to  the  decisions  in  which  there  is 
this  large  element  of  discretion,  in  always 
looking  to  see  both  whether  the  positive 
policy  of  the  administration  can  still 
efficiently  be  carried  out,  and  on  the 
other  hand,  whether  the  safeguards 
which  are  introduced  are  such  as  to  give 
the  individual  citizen  affected  a reason- 
able sense  of  fair  play  when  his  privi- 
leges and  rights  are  threatened  by  the 

intervention  of  the  state? ^That  is  the 

general  layout,  yes. 

1996.  Mr.  Pritchard’.  I should  be  very 
grateful  if  you  could  give  us  any  assis- 
tance on  what  is,  I think,  the  very  diffi- 
cult question  of  where  policy  ends.  You 
have  this  morning  used  the  expression 
“ when  policy  is  defined  ” and  in  the 
booklet  there  are  several  references  to 
policy.  Can  you  give  any  guiding 
principles  as  to  where,  in  fact,  that  does 

end? 1 think  it  is  very  difficult  to  lay 

down  a hard  and  fast  rule  as  to  where 
policy  ends.  There  would  be  a great  dif- 
ference of  opinion  between  a lawyer  and 
a civil  servant  as  to  what  was  purely 
policy  and  what  was  something  that 
could  be  questioned  by  a legal  mind. 
If  we  take  a simple  instance,  I suppose 
those  who  defend  the  Rent  Tribunals 
would  say  that  it  is  policy  to  make  them 
informal  and  cheap  and  that  any  pro- 
posals for  checks  on  the  procedures 
should  not  be  put  forward  because  if 
they  were  adopted  they  would  be  an 
interference  with  the  policy.  It  is  very 
difficult,  I think. 

1997.  It  is  extremely  difficult.  Are 
you  prepared  to  say  whether  the  civil 
servant’s  view  or  the  lawyer’s  view  ought 

to  be  accepted? ^No.  I think  it  is 

entirely  a very  pleasant  matter  for  your 
Committee  to  make  up  their  minds  at 
what  point  policy  is  to  prevail  and  indi- 
vidual rights  are,  so  to  speak,  to  be  cast 
aside.  If  I may  again  be  personal,  there 
was  a period  in  my  life  when  I was  the 
Chief  Justice  of  India  and  we  had  a 
number  of  decisions  to  make  on  indi- 
vidual rights.  The  Indian  Civil  Service 
always  had  behind  us  the  big  stick  of 
the  Viceroy’s  ordinance,  and  whenever 
we  made  a decision  and  they  did  not 
like  it,  an  ordinance  was  immediately 
passed  doing  what  they  wanted.  That 
again  is  an  extreme  case,  but  it  is  worth 
realising  that  there  is  and  must  be  a 
difference  of  opinion  in  a great  many 
-spheres  as  to  where  policy  should  prevail 
and  individual  rights  should  'be  sacri- 
ficed. I do  not  think  you  will  very  often 


get  the  legal  mind  and  the  civil  service 
mind  to  agree,  except,  for  instance,  on  a 
question  like  security.  If  a civil  servant 
says  that  something  cannot  be  done 
because  of  security,  then  no  lawyer  can 
question  that. 

1998.  Could  I come  to  a more  particu- 
lar kind  of  case?  You  referred  to  the 
old  practice  where,  say,  a railway  com- 
pany, wanting  to  construct  a railway 
from  A to  B,  would  promote  a private 
bill.  It  was  then  open  to  any  opponent 
to  say,  first  of  all,  that  there  should  be 
no  railway  at  all  from  A to  B,  or,  if 
one  was  to  be  allowed,  then  it  ought 
to  go  another  way.  On  a trunk  road, 
would  you  consider  that  if  the  Minister 
is  of  opinion  that  there  should  be  a trunk 

road  from  A to  B,  that  is  policy? 1 

should  say  it  was  policy  to  say  that  there 
should  be  a trunk  road  from  A to  B, 
but  I think  that  individuals  would  have 
a great  deal  to  say  on  the  actual  route 
to  be  followed. 

1999.  It  all  depends  on  what  the 
Minister  actually  pronounces?  Or  what 

is  your  test? 1 think  the  Minister 

announces  that  it  is  essential  that  there 
should  be  a link  between  certain  towns 
and  that  there  should  be  a main  trunk 
road  between  them,  and  then  comes  the 
question  as  to  exactly  how  that  is  to  be 
done. 

2000.  If  he  says  “ It  must  by-pass  C ”, 

would  that  again  be  policy? Yes,  I 

should  say  that  that  again  would  be 
policy.  I do  not  see  how,  outside  Parlia- 
ment, that  could  be  questioned. 

2001.  It  is  not  easy  to  see  where  this 

does  end? ^Perhaps  Mr.  Simon  could 

say  something  on  that. — Mr.  Simon:  I 
was  merely  going  to  suggest  that  policy 
begins  and  ends  where  the  Minister  says 
it  does.  One  Minister  may  have  a policy 
about  a matter  where  another  Minister 
will  have  no  policy,  and  I do  not  think  it 
matters  from  the  point  of  view  of  the 
establishment  of  the  rule  of  law  whether 
the  Minister  says  “ Well,  my  policy  is 
to  turn  down  this  particular  case  because 
I do  not  like  the  way  the  objector  speUs 
his  name”.  He  might  have  a policy 
as  ridiculous  as  that,  but  provided  he 
says  so  Parliament  can  deal  with  it.  The 
essential  thing  to  our  mind  was  to  get 
a line  drawn  where  policy  ends  and  it 
does  not  matter  where  it  is  drawn  by  the 
Minister  because  that  is  up  to  Parliament. 
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2002.  So  your  test  is  what  the  Minister 

says  to  Parliament? What  the 

Minister  says  is  his  policy  is  a matter 
of  policy. 

2003.  Lo7-d  Balfour  of  Burleigh:  I 
would  like  to  follow  that  a litde  bit 
because  I confess  that  it  seems  to  me 
to  leave  the  whole  question  in  a very 
difBcult  position.  On  page  42  of  your 
booklet  you  say:  “The  courts  should 
therefore,  in  any  forensic  review  of  dis- 
cretionary administrative  powers,  be 
bound  by  a declaration  on  the  part  of 
the  Crown  as  to  what  is  its  policy,  and 
be  precluded  from  examining  the  reason- 
ableness of  such  policy  or  of  any 
exercise  of  discretion  in  pursuance  of 
it”.  I gather  from  what  you  have  just 
said  that  you  are  leaving  it  entirely  to 
the  Minister  to  say  what  his  policy  is, 
so  that  if  he  chooses  to  be  extreme  he 
can  cover  and  take  from  the  purview  of 
Parliament  practically  anything  he  likes 

in  detail? No,  render  to  the  purview 

of  Parliament.  The  larger  the  area  he 
claims  as  policy,  the  greater  is  the  scope 
for  Parliamentary  control  as  opposed  to 
judicial  control. 

2004.  I see.  You  are  not  able  to  help 
us  at  all  in  definitions  of  what  would 
be  reasonable  policy  in  such  things  as 

housing,  I suppose? 1 think  that  is  a 

political  question.  Although  the  main 
political  parties  are  in  agreement,  it  is 
purely  a political  question,  I think. 

2005.  Could  you  explain  to  me  how 
this  is  going  to  work,  using  housing 
policy  as  an  illustration — the  sort  of  thing 
that  a Minister  might  lay  down  as 
housing  policy  and  how  that  would  be 
left  to  review  in  Parliament.  Are  you 
satisfied  with  the  present  situation  for 
the  review  by  Parliament  of  housing 

matters? If  you  mean  how  it 

impinges  on  the  individual,  the  answer 
is  no,  because  we  have  felt  all  along  that 
there  is  neither  proper  Parliamentary 
control  nor  proper  judicial  control.  The 
only  judicial  control  is  that  of  the  County 
Court  over  demolition  orders  in  respect 
of  individual  houses. 

2006.  That  helps  me,  but  can  you  give 
me  an  example  of  how  you  would 
remedy  this  matter  of  policy-making  by 

the  Minister  in  the  case  of  housing? 

It  is  really  a matter,  is  it  not,  of  the 
sphere  that  the  Minister  claims?  We 
feel  that  it  is  right  for  him  to  be  able 
to  fix  standards,  as  he  does  at  the 


moment,  and  I should  regard  that  as  a 
very  reasonable  exercise  of  policy,  but 
he  may,  if  he  wishes,  care  to  say  that 
it  is  his  policy  to  apply  it  in  a particular 
area,  or  even  in  a particular  case.  I 
personally  should  regard  that  as  going 
beyond  the  proper  sphere  of  ministerial 
scope,  but  other  people  might  take  a 
different  view.  What  we  feel  is  that  it 
does  not  matter  very  much  where  the  line 
is  drawn,  provided  that  on  one  side  of 
the  line  you  have  proper  Parliamentary 
control,  and  on  the  other  side  proper 
judicial  review. 

2007.  Mr.  Bowen : I understand  from 
that  that  if  the  Minister  fixes  standards, 
then  there  is  no  reason  why  a body  out- 
side thp  Ministry  should  not  decide 
whether  those  standards  are  achieved  or 

not? Sir  Patrick  Spens:  I should 

have  thought  that  a dispute  as  to  whether, 
say,  a house  came  within  those  standards 
or  not  was  a matter  which  could  quite 
properly  be  reviewed.  Whether  an  indi- 
vidual or  a group  of  houses  came  within 
those  standards,  if  there  was  a real  dis- 
pute, I cannot  see  why  that  should  be 
decided  entirely  inside  the  Department 
finally. 

2008.  Sir  Geoffrey  King:  I wondered 

if  we  could  get  away  from  words  like 
policy,  discretion,  and  so  on,  which  are 
so  difficult.  Can  we  look  for  a moment 
at  how  ministerial  responsibility  works 
in  practice?  You  have  seen  it  from  one 
side,  and  I have  seen  it  from  another. 
Do  you  agree  with  the  rule  at  present 
existing  that  a Minister  must  accept  re- 
sponsibility in  Parliament  for  any  de- 
cision taken  by  his  Department? ^Yes, 

certainly. 

2009.  With  one  possible  exception,  and 

that  is  that  if  that  decision  is  taken  by 
a tribunal  then  the  Minister  is  entitled 
to  shelter  behind  it.  That  is  where  we 
are  at  present? ^That  may  partly  de- 

pend, of  course,  upon  the  statutes  and 
partly  depend  upon  practice.  In  other 
words,  whether  Parliament  will  accept 
as  an  excuse  for  something  which  they 
consider  wrong  a Minister  saying : 
“ Well,  that  is  a decision  of  my  tribunal 
which  you  set  up  under  such  and  such 
a statute”. 

2010.  We  are  agreed  that  that  is,  in  a 

general  way,  the  position  at  present? 

Yes. 
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2011.  Do  you  agree  therefore  that  the 
more  you  introduce  tribunals  into  the 
kind  of  subjects  about  which  we  have 
talked,  the  narrower  the  responsibility  of 
Ministers  will  become?  I am  not  saying 
that  it  is  a good  thing  or  that  it  is  a 

bad  thing. No,  I think  it  all  depends 

whether  you  are  going  to  make  -the  de- 
cision of  the  tribunal  final  or  not. 

2012.  I am  rather  assuming  that  that 
was  the  purpose  of  your  Administrative 
Division  of  the  High  Court,  that  their 

decision  would  be  final? ^No,  I would 

not  accept  that.  What  we  want  is  this : 
we  want  the  lower  tribunal  to  express 
its  reasons  so  that  the  subject  can  know 
the  conclusion  reached  by  the  tribunal 
before  which  he  has  appeared,  and  then 
we  expect  the  Minister  to  give  reasons 
for  his  decision  if  it  is  different  from 
that  of  the  tribunal.  It  may  be  that  on 
those  reasons  there  is  still  an  oppor- 
tunity for  a further  review  by  an  Admin- 
istrative Division  of  the  High  Court. 

2013.  And  when  that  Division  of  the 
High  Court  has  expressed  its  view  or 
judgment,  could  the  Minister  then,  on 
your  outline,  say : “ I still  think  that,  for 
reasons  of  policy  of  this  kind,  I am  going 
to  reverse  that  decision  ”? — - — Certainly. 
If  the  Minister  came  to  that  conclusion, 
what  we  suggest  is  not  that  the  High 
Court  should  overrule  the  Minister’s 
decision  unless  the  High  Court  finds 
something  wrong  with  the  case  and  sends 
back  the  true  facts  to  the  Minister.  What 
we  all  know — at  any  rate  those  of  us 
who  are  Members  of  Parliament — ^is  that 
our  constituents  come  to  us  and  say  that 
a decision  has  been  made  against  them 
on  untrue  facts. 

2014.  Quite,  but  I wanted  to  get  this 
question  of  final  ministerial  responsibility 
cleared  up.  You  are  not  advocating  that, 

even  in  the  individual  case? ^No,  not 

even  in  the  individual  case. 

2015.  If  you  talk  about  policy  and 
discretion,  you  are  using  terms  which  no- 
body can  properly  define,  but  do  you  at 
least  agree  that  in  government  there  are 
two  broad  types  of  question?  One  is 
where  all  whoever  decides  it  has  to  do  is 
to  interpret  rules  laid  down,  and  nothing 
else.  There  is  that  type  of  test — ^for 
instance,  a claim  to  benefit  under  the 
National  Insurance  Acts — and  there  is 
the  other  type  of  question  where  it  is 
impossible  to  lay  down  rules  in  advance. 
You  cannot,  I suggest,  lay  down  rules 
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in  advance  which  would  enable  anyone 
to  say  whether  a building  should  have  a 
Tudor  front  or  a neo-classical  front. 
However  you  define  the  word  " poUcy  ”, 
in  interpreting  it  in  practice  there  is  a 
whole  range  of  questions  which,  who- 
ever decides  them,  whether  he  be  a judge, 
civil  servant  or  anybody  else,  are  matters 
of  opinion.  You  accept  that  distinction? 
Yes. 

2016.  Now,  may  I turn  to  your 
pamphlet.  On  page  19  you  have  a sec- 
tion entitled  "The  Pretence  of  Parlia- 
mentary Control  ”.  I do  not  quarrel  with 
the  passage  at  the  bottom  of  page  19, 
but  I am  a little  bit  puzzled  by  the 
passage  at  the  end  of  the  first  paragraph 
on  page  20.  There  you  say:  “Parlia- 
ment was  unable  to  insist  on  full  justice 
to  the  Martens”.  Now,  you  are  not,  I 
take  it,  drawing  any  distinction  there 
between  what  Parliament  does  and  what 
a responsible  Minister  does,  are  you?  I 
do  not  want  to  trap  you,  but  I am  going 
to  say,  quite  frankly,  that  two  of  the 
cases  you  cite  are  classic  cases  where 
Parliamentary  responsibility  did  work, 
both  the  Marten  case  and  the  Woollett 

case. Of  course,  it  is  perfectly  true 

that  if  things  go  sufficiently  wrong  and 
there  is  sufficient  public  outcry,  Parlia- 
ment does  find  time  to  go  into  things 
and  may  be  able  to  put  them  right. 

2017.  But  not  only  Parliament ; you 
must  give  credit  to  your  fellow  Mem- 
bers of  Parliament  who  become 
Ministers — they  will  do  it  sometimes 
without  Parliament,  as  such,  intervening. 

^\^at  I mean  is  this.  Ultimately 

you  can  say  that  there  is  Parliamentary 
control  of  everything.  That  is  true  of 
the  really  major  things.  As  regards 
small  individual  cases,  what  happens  is 
that  Parliament  has  not  time  for  those 
at  all.  The  most  that  can  happen  is 
that  a Member  of  Parliament  calls  the 
attention  of  the  Minister  to  something 
which,  on  the  set  of  facts  that  he  has 
heard,  appears  to  hiiri  to  be  an  injustice. 
That  is  undoubtedly  investigated  in  the 
Department,  and  there  is  a decision 
either  by  the  Minister  or  someone  on 
his  behalf.  If  it  goes  against  the  in- 
dividual, he  has  to  be  content  with  that. 
He  may  still  be  quite  convinced  that  the 
decision  is  wrong  and  no  one  will  be 
able  to  tell  him  what  the  true  facts  are 
or  the  grounds  on  which  the  decision 
has  been  given.  I do  want  to  emphasise 
before  this  Committee  that  you  cannot 
exaggerate  the  ill-feeling  that  arises 
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when  a case  of  that  sort  takes  place. 
It  is  the  one  thing  that  struck  me  per- 
sonally so  tremendously  when  I came 
back  from  India  after  being  away  for 
five  years — the  number  of  complaints 
you  have  about  what  are  regarded  as 
unfair  decisions  coming  from  the  various 
Departments,  unfair  because  the  people 
concerned  did  not  know  the  grounds  on 
which  they  were  made. 

2018.  They  suspected  that  they  were 
unfair,  without  their  necessarily  being 

unfair? They  suspected  they  were 

unfair. 

2019.  May  I just  ask  a further  ques- 

tion? Do  you  agree  that  Crichel  Down 
was  a classic  case  where  the  only  thing 
that  worked  was  ministerial  responsi- 
bility?  Mr.  Simon'.  So  far  as  Crichel 

Down  is  concerned,  only  a moral  right 
was  violated,  but  we  took  that  as  an 
example  of  how  a ministerial  decision 
could  be  arrived  at  on  the  basis  of  false 
facts  even  after  there  had  been  extensive 
canvassing.  I think  we  were  quite  right, 
if  I may  say  so,  in  saying  that  Parlia- 
ment was  unable  to  insist  on  full  justice 
to  the  Martens.  We  said : “ Even  where 
a miscarriage  comes  to  light,  it  is 
generally  too  late  for  redress.  Parlia- 
ment was  unable  to  insist  on  full  justice 
to  the  Martens.”  I should  have  thought 
that  anybody  would  agree  that  foil 
justice  to  the  Martens  w'ould  allow  of 
their  reinstatement  in  the  land. 

2020.  I do  not  think  we  can  get  into 

discussion  as  to  what  full  justice  means. 
The  point  I wanted  to  make  was  that 
whatever  was  done  was  done  by  a 
responsible  Minister? ^Yes. 

2021.  So,  anyhow,  ministerial  respon- 
sibility was  the  only  thing  which  gave 
any  sort  of  justice?  Do  not  let  us  get 
into  an  argument  as  to  whether  foil 

justice  was  given  to  the  Martens. 

Yes.  We  felt  that  it  was  an  extreme 
case  and  it  is  a criticism  of  our  system 
that  we  have  to  push  it  to  such  extremes 
before  one  can  obtain  justice.  It  is 
unsatisfactory  that  a Minister  should 
have  to  fall  in.  order  that  justice  can  be 
done  to  an.  individual. 

2022.  Can  we  look  at  the  Woollett 
case?  You  know,  of  course,  that  the 
Court  of  Appeal  gave  a very  different 
judgment  to  the  court  of  first  instance 
and,  in  fact,  really  found  that  there  was 
nothing  very  much  wrong.  I do  not 
want  to  go  into  the  details  of  it,  but 
do  you  accept  that  as  a result  of  their 


decision?  I have  the  reports  here  if 

you  want  to  look  at  them? ^I  have 

the  reports  very  much  in  my  mind  and 
I would  not  say  that  Lord  Justice 
Denning’s  judgment  really  bears  out 
your  assertion  that  nothing  was  very 
much  wrong. 

2023.  There  again,  the  only  thing 
which  did  anything  for  the  Woolletts 

was  the  ministerial  intervention? 

Yes,  I think  that  is  so. 

2024.  I only  wanted  to  establish  that 
these  two  cases  are  really  the  other  way 

round. We  felt  that  they  were  good 

examples,  each  in  a different  way,  of 
the  state  of  affairs  that  we  felt  needed 
rectification.  After  all,  the  Woolletts 
had  to  wait  four  years  before  they  got 
their  land,  and  it  was  only  as  a result  of 
extensive  ventilation  in  public,  including 
the  extremely  expensive  and,  as  it  proved, 
abortive  proceedings  of  the  courts,  that 
proper  consideration  was  brought  to  their 
case. 

2025.  Then,  take  the  other  case — Mr. 
Greene’s.  Is  it  not  a little  tendentious, 
if  I may  say  so,  to  talk  about  “ power- 
less to  give  Mr.  Greene  back  his  lost 

liberty”? Greene’s  case  was  a bad 

example  from  our  point  of  view.  The 
facts  stated  there  are  incorrect.  They  are 
based  on  what  Sir  Carleton  Allen  wrote 
in  his  book.  We  tried  to  check  the  facts 
before  publication  and  I personally  wrote 
to  the  Minister  himself  about  Greene’s 
case.  The  reply  from  the  Minister  was  to 
the  effect  that  he  could  not  discuss  an 
individual  case  and  I was  referred  to  an 
answer  given  in  Parliament.  That  was 
an  example  of  another  part  of  our  case — 
Ministers  being  quite  unnecessarily 
evasive.  As  a result,  we  went  to  press 
with  the  facts  as  stated,  citing  as  our 
authority  Sir  Carleton  Allen’s  book.  It 
subsequently  came  to  our  knowledge, 
through  another  Government  Depart- 
ment— and  there  was  no  secret  about  it 
at  all — that  those  facts  were  not  entirely 
correct,  but  it  was  too  late  change  the 
text. 

2026.  Lord  Silkin  is  not  here,  but  on 
page  20  you  quote  from  a speech  by  him 
in  the  House  of  Lords.  One  sentence 
reads : “ After  all.  Parliamentary  demo- 
cracy would  become  impossible  if  every 
single  administrative  act  of  a Minister 
were  to  become  a subject  of  debate,  of 
delay  and  of  controversy  I take  it  you 

do  not  deny  that,  Sir  Patrick? Sir 

Patrick  Spens:  No. 
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2027.  That  would  be  equally  true 
would  it  not,  if  every  act  of  a Minister 

challenged  before  this 

administrative  court? Yes,  absolutely. 

But  I think  the  obvious  remedy  for  that 
IS  the  remedy  we  have  had  in  many 
other  legal  spheres — that  it  could  not 
be  challenged  without  leave. — Mr 
Cumming-Bruce : There  is  also,  of 

course,  the  very  effective  legal  check, 
that  you  might  be  in  peril  with  your 
costs.  If  you  write  to  your  Member  of 
Parliament  you  incur  no  costs,  but  you 
would  be  in  danger  with  your  costs  if 
you  went  to  the  Administrative  Division 
of  the  High  Court. 

2028.  That,  if  I may  say  so,  is  a 
double-edged  remark  because  are  you 
really  suggesting  that  in  order  to  make 
your  system  work  people  must  be  able  to 

afford  to  be  in  peril  for  their  costs? 

That  is  a criticism,  of  course,  that  can 
be  made  of  all  legal  systems. 

2029.  Lord  Linlithgow : A number  of 
the  improvements  suggested  in  the 
booklet  are,  in  fact,  procedural  improve- 
ments, are  they  not — publication  of 
inspectors’  reports,  oral  hearings,  and  so 
on?  I was  wondering  whether  you  do 
not  think  that  a great  deal  of  the  trouble 
and_  the  public  complaints  and  one’s  own 
feeling  that  something  is  wrong  is  more 
due  to  procedural  errors  rather  than  to 
errors  of  principle  which  involve  the 
suggestion  of  a new  form  of  adminis- 
trative court.  Do  you  feel  yourself  that 
the  suggestion  of  an  administrative 
division  is  as  important,  in  fact,  as  the 
other  suggestions  about  procedural 
alterations  of  the  existing  machinery? 

Sir  Patrick  Spens:  I personally 

attach  very  great  importance  to  the 
improvement  of  the  procedural  machin- 
ery. I think  that  goes  a very  long  way, 
but  at  the  end  you  will  be  left  with  the 
question  whether  there  are  not  cases 
where  either  there  has  been  a grave 
mistake  in  law  or  there  has  been  a grave 
mistake  in  finding  the  facts.  It  makes  a 
lot  of  difference  to  the  individual 
concerned. 

2030.  You  do  not  think,  if  the  pro- 
cedures were  altered  sufficiently,  that  you 
would  have  the  publicity  in  all  cases 
which,  in  single  individual  cases,  has 
already  caused  decisions  to  be  reversed 

by  the  Minister? Mr.  Simon:  \ 

should  have  felt  that  there  ought  to  be 
some  system  of  review  since,  however 
perfect  the  procedure,  there  is  always  the 
possibility  of  error. 
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2031.  There  are  only  certain  cases  in 

which  there  is  no  possibility  of  any 
review  at  the  moment? ^Yes. 

2032.  Major  Morrison : We  have  been 
told,  I think,  by  the  representatives  of 
the  Ministry  of  Housing  and  Local 
Government  that  there  seems  little  point 
in  publishing  the  inspector’s  report 
because  the  Minister  gives  his  reasons 
for  his  decision.  I think  that  in  your 
answer  to  Sir  Geoffrey  King  you 
emphasised  the  need.  Sir  Patrick,  for 
publication  so  that  the  Minister  can 
examine  the  true  facts  as  checked  by  the 
public,  and  givCi  his  reasons  for  his 
decision  on  the  basis  of  the  true  facts. 

Is  that  the  case? Sir  Patrick  Spens: 

I attach  enormous  importance  to  that. 
However  good  the  final  letter  from  the 
Minister  is — and  I am  quite  ready  to 
admit  that  they  are  far,  far  better  than 
they  were  six  or  seven  years  ago,  you 
may  still  get  a public  enquiry  going  on 
for,  say,  a fortnight,  with  all  the  evidence 
appearing  to  go  one  way,  and  then  some 
mouths  afterwards  a letter  with  a decision 
the  other  way  and  no  reasons  given  for 
it.  It  is  impossible  for  anyone  to  follow 
exactly  what  has  happened.  I personally 
cannot  see  why,  if  you  have  to  have  a 
public  hearing  of  that  sort,  there  should 
not  be  a published  statement  of  the 
findings  of  the  inspector.  I am  quite 
prepared  to  accept  that  it  is  part  of  the 
administrative  process  of  advising  the 
Minister.  I myself  also  feel  very  strongly 
that  if  the  Minister  takes  evidence  from 
elsewhere  that  has  never  been  put  before 
the  parties,  they  ought  to  have  a chance 
of  a say  on  it.  It  is  most  unsatisfactory 
to  have  just  a letter  from  the  Department 
three  months  afterwards,  giving  their 
decision. 

2033.  I think  Mr.  Simon,  answering 
Sir  Geoffrey,  referred  to  the  question  of 
canvassing  in  some  instances.  I do  not 
know  if  he  can  enlarge  on  that  a little 
more?  Does  he  feel  that  there  is  certain 
lobbying  pressure  in  some  of  these  cases 
— not  necessarily  Parliamentary  but 

departmental? Mr.  Simon : Mr.  Roots 

will  be  able  to  answer  more  about  that 
from  the  point  of  view  of  planning 
enquiries,  but  I know  there  is  lobbying 
of  the  Minister  both  by  Members  of 
Parliament  and  by  other  Government 
Departments,  and  also  I think  by  local 
authorities. 
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2034.  Chairman:  Can  we  now  move 
on  to  the  suggestions  which  you  put 
forward  for  the  amendment  of  the  pro- 
cedures in  what  you  call  administrative 
decisions?  The  first  question  which  I 
should  like  to  ask  is  this.  If  I understood 
the  booklet  correctly,  you,  in  a general 
way,  lump  together,  as  administrative 
decisions,  decisions  by  tribunals  and 
those  decisions  which  are  incidental  to 
the  administrative  processs  ; for  example, 

in  town  and  country  planning. Sir 

Patrick  Spens : Yes. 

2035.  I wanted  to  ask  you  whether 

the  grounds  of  resemblance  in  type  of 
decision  are  strong  enough  for  putting 
them  together  like  that,  or  whether  there 
is  at  least  as  strong  a case  for  separating 
them.  What  I have  in  mind  is  this: 
some  people,  I think,  would  say  that, 
where  a tribunal  is  set  up.  a particular 
area  cf  decision  is  set  aside  from  the 
administrative  process  and  that  what 
you  therefore  have  is  something  very 
like  a specialised  court  of  law.  Now, 
there  may  be  all  sorts  of  things  which 
could  justly  be  said  about  whether  or 
net  the  procedure  in  a particular  tribunal 
is  what  one  would  like  it  to  be  but  there 
does  seem  to  be  a difference  between 
these  specialised  courts  which  are  set 
apart  from  the  ordinary  administrative 
process  and  the  hearings  and  enquiries 
which  occur  as  a part  of  the  continuing 
process  of  administration.  Now,  I 
wondered  why  you  felt  it  was  helpful 
to  lump  the  tw'o  together  and  deal  with 
them  as  one  broad  topic.  It  could  be 
argued.  I suppose,  that  to  call  the 
tribunals  " administrative  ” is  a misuse 
of  words.  They  have  arisen  because  of 
a hiving  off  of  decisions  from  the 
administrative  process — they  are  simply 
specialised  courts. 1,  of  course,  appre- 

ciate that  there  are  far  better  procedures 
in  some  tribunals  than  in  others.  I 
think  we  wanted  to  lay  down  what  we 
thought  ought  to  be  a general  type  of 
procedure  and  behaviour  in  all  of  them. 
If  you  take  the  highest  type  of  tribunal, 
the  Land  Court  in  Scotland,  which  I 
think  has  the  exact  standing  of  a divi- 
sion of  the  High  Court,  there  you  have 
perhaps  the  highest  type  of  procedure. 
Some  of  the  other  tribunals’  decisions 
are  accepted  at  once  by  the  Minister  and 
acted  on  by  him.  We  think  that  the 
standard  ought  to  be  the  same  the  whole 
way  up. 


2036.  I think  you  used  a phrase  a few 
minutes  ago  which  really  provoked  this 
question.  You  said  that  the  Minister 
might  refer  to  “my  tribunal”.  I also 
think  that  somewhere  in  the  pamphlet 
there  is  a reference  to  tribunals  on  which 
the  Minister’s  own  servants  may  sit. 
Now,  it  is  the  sense  in  which  a tribunal 
is  manned  from  the  point  of  view  of  a 
Minister  that  I am  really  asking  about. 
Do  the  authors  of  the  pamphlet  feel  that 
there  are  tribunals  which  are,  so  to 
speak,  still  parts  of  the  administrative 
process  and  not  hived  oS  in  an  adequate 

manner? ^ne  would  like  to  see  the 

tribunals  manned  independently  if  it 
were  possible,  but  I accept  the  view  that 
there  are  some  tribunals  which  are  on 
a very  specialised  job  and  that  probably 
the  best  way  is  to  have  someone  from  the 
Department  to  be  the  inspector  or  what- 
ever the  person  is.  At  the  same  time 
we  think  the  procedure  should  still  con- 
form to  a standard  pattern. 

2037.  But,  if  I may  just  proceed  with 
the  distinction  that  I am  making,  the 
inspector  comes  in,  by  and  large,  in  these 
administrative  procedures  which  involve 
hearings  or  enquiries.  The  inspector  does 
not  appear  in  the  same  sort  of  way  on 
what  are  called  tribunals,  does  he? 
There,  you  simply  have  the  members  of 
the  tribunal  or  court,  just  to  make  the 
decisions.  Of  course,  in  some  of  the 
tribunals,  members  are  appointed  by  the 
Minister.  Is  that  a circumstance  which, 
in  your  view,  makes  them  administrative 
rather  than  judicial.  Is  that  what 

worries  you? ^No.  I think  whether 

they  are  administrative  or  judicial 
depends  on  what  is  their  function  and 
not  on  who  .are  the  members  or  how 
they  are  appointed.  I do,  however,  think 
that  tribunals  which  are  appointed  by 
the  Department  to  decide  on  departmen- 
tal matters  are  much  less  suspect  if,  at 
any  rate  one  of  their  members — say,  the 
chairman — is  appointed  by  some  outside 
body.  But  we  realise  it  is  not  always 
possible  to  have  the  ideal. 

2038.  But  that  is  a separate  point? 
That  is  a separate  point. 

2039.  In  what  important  sense  do  you 
think  that  the  decisions  of  tribunals  are 
administrative  and  not  Judicial?  I can 
see  that  what  happens  in  hearings  and 
enquiries,  and  those  activities  in  which 
an  inspector  reports  and  a Minister 
finally  decides  are  administrative.  But 
what  I am  really  asking  is  whether  these 
other  ways  of  reaching  a decision,  where 
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the  Minister  does  not  decide,  but  where 
an  appointed  tribunal  does  decide,  are 
administrative  in  a significant  sense  of 

the  word. 1 should  have  thought,  if 

you  took,  for  example,  the  Rent  Tribu- 
nals, they  are  definitely  administrative. 
It  is  perfectly  true  that  they  are  hived 
off,  but  I should  have  thought  they  were 
part  of  the  administrative  machinery  in 
the  sense  that  if  they  were  found  not  to 
be  working,  and  their  independence  and 
their  lack  of  formality  seemed  to  be  lead- 
ing to  undesirable  results,  then,  as  a 
matter  of  administration,  the  Minister 
could  give  them  directions  as  to  how 
they  were  to  behave  or.  if  necessary,  dis- 
miss the  members  and  appoint  others. 
Where  you  get  a tribunal  which  is  inter- 
preting a statute,  and  acting  accord- 
ing to  a'  statutory  regulation,  then  I 
should  have  thought  it  was  less  a part 
of  the  administration  than  the  Rent 
Tribunal  type. — Mr.  Simon:  I was  won- 
dering if  the  words  “ administrative 
tribunal  ”,  which  we  used  in  the  same 
sense  as  the  Donoughmore  Committee, 
do  not  mean  two  things.  First  of  all,  a 
tribunal  outside  the  traditional  legal 
system  and.  secondly,  a tribunal  making 
decisions  which  are  administrative,  in  the 
sense  that  they  are  the  sort  of  decisions 
which  are,  broadly  speaking,  made  by 
Governments,  rather  than  by  the  tradi- 
tional courts  of  law  ; for  example,  the 
application  and  raising  of  standards 
such  as  the  fitness  of  a house  for  human 
habitation.  That  is  a very  broad  con- 
cept, although  the  various  Acts  lay  down 
matters  to  be  borne  in  mind.  I think 
that  they  are  administrative  tribunals  in 
both  those  senses.  The  reason  why  we 
lurnp  them  together  with  the  hearings 
which  take  part  in  the  course  of  adminis- 
tration is  simply  because  we  thought  that 
the  broad  distinction,  for  the  purpose  of 
our  argument,  is  whether  or  not  a 
decision  is  reached  after  a public  hear- 
ing. because  that  governed  the  way  in 
which  the  matter  could  be  reviewed.  We 
thought  that  if  there  were  a public  hear- 
ing, no  citizen  could  reasonably  demand 
that  his  case  should  be  heard  all  over 
again,  provided  that  the  public  hearing 
was  a fit,  proper,  and  decent  one. 
Therefore,  on  page  38,  we  did  draw  the 
distinction  between  processes  in  which 
a decision  is  reached  after  a public  hear- 
ing and  processes  in  which  a decision 
is  reached  without  any  public  hearing. 
We  sub-divided  the  former  into  the  two 
classes.  The  first  class  is  where  the  body 
which  conducts  the  hearing  itself 
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reaches  the  decision.  In  that  case  we 
say  that  the  body  is  then  properly 
termed  an  administrative  tribunal.  The 
second  class  is  where  the  decision  is 
taken  by  some  person  other  than  the 
person  who  ascertains  the  facts  and 
hears  the  arguments,  for  example  the 
inspector  in  the  case  of  planning 
enquiries.  But  we  did  think  it  con- 
venient to  group  the  two  together,  be- 
cause the  rights  of  the  citizen,  which 
we  dealt  with  in  the  next  section,  seemed 
to  us,  in  those  two  cases,  to  be  different 
from  the  other  cases  where  he  has  had 
no  chance  of  a public  hearing. 

2040.  We  should,  of  course,  agree  that 

where  you  are  simply  dealing  with  the 
ordinary  process  of  administration,  and 
there  is  no  question  of  a hearing  or 
enquiry,  let  alone  a tribunal  or  a hear- 
ing in  a court  of  law,  then  that  is 
different  and  is  outside  our  terms  of 
reference,  in  the  ordinary  sense  ; but  I 
think  that  the  sense  in  which  tribunals 
are  administrative — ^meaning  by  “ admin- 
istrative ’’  simply  not  an  ordinary  court 
of  law — is  a verbal  one.  The  important 
sense  which  you  distinguish,  I think,  is 
that  the  element  of  discretion  is  large. 
I would  agi'ee  that  in  many  of  the  tri- 
bunals there  is  a considerable  dis- 
cretionary element,  and  questions  of 
standards  do  come  in — perhaps,  they 
sometimes  do  in  courts  cf  law — but  I 
am  not  clear  that  one  gets  very  much 
further  by  pursuing  the  words,  because 
we  agreed  earlier  that  this  was  a ques- 
tion of  degree.  I would  like,  if  I might, 
to  come  now  to  some  of  the  things 
which  you  suggest,  but  if  we  may,  for 
our  purposes,  we  will  take  the  tribunals 
and  enquiries  separately,  and  for  the 
moment  I shall  be  confining  myself  to 
tribunals,  because  the  things  which  I 
might  want  to  ask  about  hearings  and 
enquiries  are  a little  different.  I think 
that,  by  and  large,  you  would  like  to 
see  all  decisions  of  tribunals  given  with 
reasons? Sir  Patrick  Spens:  Yes. 

2041.  May  I put  a point  which  I think 

has  come  before  us  in  other  contexts? 
It  is  not  the  case,  is  it,  that  a decision 
with  reasons  is  always  the  hallmark  of 
ordinary  courts  of  law,  because  I 
suppose  that  Justices  of  the  Peace  very 
often  cannot  give  reasons?  They  say 
“ We  find  the  case  proved  ”,  or  words 
to  that  effect,  and  the  process  goes  for- 
ward just  the  same.  Neither  are  reasons 
given  when  a jury  gives  a verdict. 
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Mr.  Simon : I think  the  second  is  com- 
pletely the  case.  Review,  of  course, 
takes  place  on  the  judge’s  summing-up. 
So  far  as  Magistrates  are  concerned,  it 
is  very  close  to  what  we  propose,  be- 
cause although  the  Magistrates  do  not 
give  reasons  when  they  announce  their 
decisions,  they  can  be  called  upon  to 
give  reasons  ex  post  facto,  and  those  are 
subject  to  review. 

2042.  But  what  I wanted  to  get  at 
was  that  if,  in  fact,  in  ordinary  courts 
of  law,  the  giving  of  reasons  for  a 
decision  is  not  universal  and  necessary, 
on  what  ground  does  one  think  that  the 
giving  of  reasons  by  all  tribunals  should 
be  necessary?  Is  it,  so  to  speak,  that 
this  makes  them  more  like  a court  of 
law,  because  then  that  is  not  so  easy. 
Or  is  it  a wider  ground,  and  if  so,  what 

is  that  ground? Sir  Patrick  Spens:  I 

should  have  thought,  personally,  that  it 
was  a wider  ground.  I should  have 
thought  that  good  government  does  pre- 
suppose that  the  citizens  accept  decisions 
against  them,  I will  not  say  with  satis- 
faction, but  without  ill-feeling.  And  I 
should  have  thought  that  an  important 
reason  for  the  citizen  accepting  the 
decision  against  him  was  that  he  knew 
why  it  had  been  so  decided. 

2043.  But  this  then  takes  us  outside 
any  narrow  comparison  between  a court 
of  law  and  a tribunal,  between  what  is 
judicial  or  what  is  administrative,  and 
between  what  is  judicial,  quasi-judicial, 
or  administrative,  to  some  very  broad 
notion  of  fair  play  for  citizens  in  a 

democracy? ^Yes,  fair  play  in  a 

democracy.  You  cannot  rule  by  bare 
decree  alone,  if  you  are  going  to  have  a 
contented  people. — Mr.  Fletcher-Cooke : 
I wonder  if  I might  add  to  that.  Sir.  I 
think  there  are  two  reasons ; first  of  all, 
the  reason  that  Sir  Patrick  gave,  that 
people  do  like  to  feel  that  their  argu- 
ments have  been  appreciated,  even  if  the 
decision  has  gone  against  them,  and  they 
can  only  know  that  they  have  been 
appreciated,  if  they  are  studied  and  set 
out,  even  if  only  to  be  dismissed. 
Secondly,  if  you  contemplate  any  sort  of 
review  of  a decision,  then  it  is  vital,  as 
Mr.  Simon  has  said,  even  for  the  courts 
cf  law — which  do  not  normally  give  a 
reason,  or  may  not  give  reasons — that 
you  can  make  them  give  reasons  if  you 
need  to  review  it.  So  for  both  considera- 
tions, we  think  that  the  tribunal  should 
give  reasons. 


2044.  If  one  then  takes  the  other  group 
of  things  with  which  we  are  concerned, 
the  hearings  and  enquiries  which  take 
place  en  route  to  a ministerial  decision, 
do  you  feel  that  the  considerations  which 
make  you  say  that  the  inspector’s  report 
should  be  published  are  the  same  ones 
which  make  you  say  that  the  decisions 
of  tribunals  should  be  with  reasons? 

Sir  Patrick  Spans'.  To  me  they  are 

exactly  the  same  reasons.  It  is  to  prevent 
this  frightful  discontent.  If  you  take 
any  of  these  major  decisions,  one  within 
my  own  experience  concerned  who 
should  lose  his  land  for  an  airfield, 
everyone  wants  to  know  what  has  been 
found  against  them.  They  just  do  not 
want  to  be  told  that  this  group  of  houses 
is  going  to  be  included,  and  that  this 
group  is  going  to  be  excluded.  They 
want  to  know  why  that  decision  has 
been  come  to. 

2045.  So,  in  the  first  place,  the  need 
for  the  publication  of  a reasoned  report 
by  the  inspector  is  not  anything  to  do 
with  a particular  situation ; that  is  not 
important.  There  is  no  analogy  with  a 
court  of  law,  in  its  normal  procedure? 
^No. 

2046.  On  the  other  band,  if  the 
decision,  which  is,  and  can  only  be,  the 
Minister’s,  is  given  with  reasons,  why  is 
it  part  of  your  case  that  the  inspector’s 

report  should  be  published? Because 

it  is  before  the  inspector  that  the  subject 
appears,  with  his  advisers  and  counsel 
That  is  where  he  has  his  battle.  He  has 
no  idea  what  has  happened  to  his  case, 
if,  some  weeks  afterwards,  he  gets  a 
letter  giving  reasons  why  the  Minister 
has  decided,  but  not  indicating  at  all 
whether  his  cas$  is  wrong,  or  exaggerated, 
or  anything.  If  the  Minister  is  going 
to  decide  against  him,  we  feel  the  proper 
procedure  is  that  the  report  should  be 
published,  and  dealt  with  in  the 
Minister’s  final  letter  of  explanation. 

2047.  I feel  this  point  to  be  of  some 
importance.  I should  be  right,  should 
I,  in  supposing  that  the  reasons  which 
lead  you  to  feel  that  it  would  be  at  least 
wise,  and  perhaps  necessary,  that  in  these 
cases  the  inspectors’  reports  should  be 
published,  are  not  really  derived  from  a 
belief  that  the  hearing  or  enquiry,  as 
such,  is  a trial,  or  that  it  is  a dispute, 
in  a legal  sense?  It  derives  from  some 
much  wider  ground,  about  the  relation 

of  the  citizen  to  his  Government? 

Yes,  that  is  my  view.  I do  not  know 
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whether  my  colleagues  would  share  that 
view,  or  not. — Mr.  Simon:  I certainly 
share  that  view,  but  I think  it  does  go 
this  much  further — that  it  is  not  only 
that  the  proceedings  should  seem  to  be 
fair,  but  also  that  this  is  the  stage  at 
which  the  facts  are  ascertained,  or  should 
be  ascertained,  and  the  arguments  put 
forward  and  met,  if  they  can  be  met. 
Unless  the  report  is  published  you  do 
not  know  whether  the  facts  have  been 
correctly  ascertained,  or  whether  your 
own  argument  and  your  answers  to  the 
other  side’s  argument  have  been  properly 
appreciated.  When  I put  it  like  that, 
of  course,  it  does  to  some  extent  approxi- 
mate to  a trial.  It  is  a marshalling  and 
sifting  of  facts,  and  a meeting  of  argu- 
rnents.  Of  course,  it  leads  on  to  the 
point  that  there  must  be  no  further 
evidence  brought  forward  at  a later  stage, 
which  he  knows  nothing  about,  and  no 
further  arguments  adduced  which  he  has 
not  had  an  opportunity  of  meeting. 

2048.  That,  I am  afraid,  leads  me  on  to 
anoither  question.  One  of  the  difficult 
things,  I think,  is  to  differentiate  not  only 
between  facts  and  policy,  which  is  not 
always  easy,  but  between  facts, 
policy,  and  a third  thing,  which  I will 
call  expert  opinion.  Expert  opinion  on 
facts  is  sometimes  assimilated  to  policy 
and  sometimes  to  facts.  Is  it  your 
position  that,  at  least  where  we  are  deal- 
ing with  expert  opinions  on  fact,  all  such 
expert  opinions  should  be  publicly  pro- 
duced before  the  inspector,  at  the  time  of 

the  hearing  or  enquiry? Sir  Patrick 

Spens:  I think  that  is  highly  desirable. 
Of  course,  we  have  read  the  evidence 
given  before,  and  I think  the  instance  was 
taken  of  a sewage  case,  where  the  Minis- 
ter might,  after  he  had  heard  what  hap- 
pened at  the  enquiry,  consult  some  other 
expert  sewage  engineers  on  the  subject. 
I do  feel  very  strongly  that  if  their 
opinion  is  dead  against  that  of  the  ex- 
perts called  by  the  subjects,  the  subjects 
should  have  an  opportunity  of,  at  any 
rate,  commenting  on  it  before  the  final 
decision  is  made. 

2049.  May  T take  that  to  this  extreme? 

If  one  is  dealing,  not  with  the  opinions 
of  sewage  experts,  but  with  alternative 
sites  for  a school  or  a playground,  or 
Something  like  that,  efficient  administra- 
tion requires,  does  it  not.  that  there 
should  be  an  end? -Yes. 

2050.  And  one  of  the  things  which 
you  have  already  said  to  me  is  that  the 
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administration  must  remain  efficient. 
How,  in  your  view,  can  what  has  come 
before  us  a number  of  times — this  vexed 
question  of  the  alternative  site — ^be  dealt 
with  in  such  a way  that,  on  the  one  hand, 
there  is  fair  play  for  the  citizens — the 
point  on  which  you  are  insisting — and, 
on  the  other  hand,  there  is  efficiency  in 
administration?  Very  often  the  possi- 
bilities of  alternative  sites  only  turn  up 
stage  by  stage,  and  there  is  a genuine 
difficulty  about  how  best  to  deal  with 

them. On  occasions  I,  personally, 

should  like  to  see  the  enquiry  adjourned. 
The  Ministry  could  then  deal  at  the  re- 
opened enquiry  with  the  alternative  sites, 
in  the  presence  of  the  objectors  to  the 
one  proposed  for  the  time  being.  I do 
not  know  whether  that  is  possible  in 
every  case,  but  I should  like  to  know 

what  Mr.  Roots  has  to  say  on  it. Mr. 

Roots:  I think  this  is  a very  difficult 
pioblem  unless  you  decide  that  it  is  un- 
necessary to  have  a fairly  simple  pro- 
cedure. I should  have  thought  that  two 
things  would,  at  any  rate,  help  ; first  that 
there  should  be  a system  by  which  the 
person  intending  to  raise  alternative  sites 
should  be  able,  say,  a fortnight  before, 
to  serve  notice  of  them  so  that  the  acquir- 
ing authority  would  know  what  is  to  be 
raised.  My  second  point  is  that  if  the 
inspectorate  were  of  a similar  calibre  to 
what  it  is  today,  but  had  a degree  of 
independence,  it  would  be  in  a better 
position  to  go  into  the  factual  attributes 
of  the  various  sites.  I can  see  no  reason 
why  the  facts  and  representations  on  the 
alternative  sites  should  not  only  go  to 
the  Minister,  but  be  seen  to  go  to  the 
Minister.  The  difficulty  is  to  get  all  the 
facts  on  the  alternative  sites  before  the 
enquiry.  I think  that,  at  any  rate,  would 
be  very  largely  achieved  by  the  process 
I have  suggested  of  the  service  of  a notice 

say,  a fortnight  before. Mr.  Rees 

Davies:  I should  like  to  add  that  in 
these  compulsory  purchase  order  enquir- 
ies you  have  to  give  the  reasons  for  the 
objections  you  are  making  to  whatever 
the  proposal  may  be.  At  the  present 
time  it  is  the  practice  of  lawyers  to  give 
rather  flimsy  reasons,  instead  of  setting 
them  out  in  detail.  I think,  if  it  were  the 
practice  to  set  out  objections  in  full,  the 
fact  that  the  objector  wanted  to  suggest 
alternative  sites  could  be  included  in  his 
written  objections.  The  acquiring 
authority  would  then  investigate  the  pos- 
sibilities of  the  alternatives  suggested. 

A 6 
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2051.  If  this  hearing  or  enquiry  were 
regarded  as  an  incident  in  the  administra- 
tive process  which  leads  to  the  Minister 
making  a decision,  then  one  is  concerned 
with  something  which  is  in  the  domain 
of  administration  and  policy  throughout. 
There  would  seem,  therefore,  to  be  no 
particular  reason  why,  as  in  other  ques- 
tions,  the  Minister  should  not  inform 
himself  when  and  as  he  likes.  I think  that 
from  the  point  of  view  which  you  were 
advancing,  one  must  be  lifting  out  the 
incident  of  the  public  enquiry  and  say- 
ing that,  while  it  is  true  that  this  is  a 
part  of  the  total  administrative  procedure, 
yet  it  takes  on  a certain  quality  of  its  own 
and.  as  it  were,  has  a right  or  title  to  be 
regarded  not  merely  as  a link  in  the  chain 
of  administration,  but  as  something  in 
itself ; and  therefore  there  are  certain 
criteria  which  should  be  applied  to  it? 

Sir  Patrick  Speris:  I think  that  is 

right,  because  it  is  at  that  stage,  after  all 
the  preliminary  work  in  the  Department 
is  done,  that  the  Department  puts  its 
cards  on  the  table  for  the  objectors  to 
deal  with.  It  is  really  inconceivable  that 
a public  enquiry  should  go  on,  with  the 
Minister  knowing  all  the  time  that  there 
w'^ere  some  other  objections  which  he  was 
going  to  use  to  defeat  any  result  of  the 
enquiry.  If  something  does  occur  after- 
wards, I should  have  thought  it  was  right 
that  he  should  say:  “This  has  occurred 
since  the  enquiry  was  held,  and  I should 
like  to  have  your  comments  on  this 
objection  taken  by  some  other  Depart- 
ment ” — Mr.  Simon : I think  there  are 
two  reasons  for  lifting  the  enquiry  out  of 
the  normal  administrative  process  and 
treating  it  differently.  One  is  a negative, 
and  one  a positive  reason.  The  first 
w'ould  be  this,  that  if  you  are  going  to 
have  a public  enquiry  it  is  very  important 
that  the  objectors  should  not  be  misled  ; 
that  they  should  not,  as  Sir  George 
Coldstream  put  it,  “ be  led  up  the 
garden  They  should  not  think  that 
their  case  is  really,  in  any  sense,  more 
than  “ blowing  off  steam  ” — a rather  un- 
fortunate phrase  used  in  connection  with 
a new  town  enquiry.  So  far  as  the  due 
process  of  democratic  government  is  con- 
cerned, one  would  have  thought  it  would 
be  treated  differently,  if  you  are  going  to 
have  an  enquiry  at  all.  The  second  reason 
is  that  if  you  are  going  to  have 
a public  enquiry,  you  might  as  well 
make  it  efficient,  and  you  will  not  get  the 
maximum  efficiency  unless  it  results  in  the 
arguments  of  the  objectors,  and  the  facts 
they  pul:  forward,  being  correctly  ascer- 


tained. That  is  the  whole  of  its  purpose, 
and  you  do  not  ensure  that  unless  you 
ensure  the  publication  of  the  report. 

2052.  And  would  you  feel  that  these 
considerations  apply,  equally,  to  those 
cases  where  the  initiating  body  is  the 
local  authority  as  well  as  to  those  cases 
where  the  Minister,  himself,  is  both  the 

initiating  authority  and  the  decider? 

Sir  Patrick  Spens : Yes.  I must  say  that 
I see  no  distinction,  assuming  that  you 
are  trying  to  satisfy  the  people  who  are 
going  to  be  injured. 

2053.  Sir  Geoffrey  King : Would  you 
agree  that,  rightly  or  wrongly,  it  is  a 
very  definite  view  that  the  opinions  of 
civil  servants  on  matters  of  policy  should 
not  be  made  public?  Parliament  resents 
any  civil  servant  expressing  opinions  on 

policy. 1 entirely  agree  that  if  you,  as 

a civil  servant,  advised  your  Minister 
about  something,  none  of  us  has  any 
right  to  know  what  you  said. 

2054.  Would  you  see  any  distinction 

between  these  two  types  of  occasion  on 
which  that  rule  might  be  relaxed?  First, 
you  might  have  a situation  in  which  it 
would  have  to  be  relaxed  in  order  to 
secure  some  real  security  for  the  public. 
Secondly,  you  might  have  a situation  in 
which  it  would  be  quite  a good  thing  to 
relax  it ; it  would  satisfy  the  public  but 
not  add  to  its  real  protection.  Would  you 
see  a distinction  between  those  two 
occasions  for  relaxing  this  rule  which  in 
other  contexts  is  a very  vital  one  to  our 
system  of  government? ^Yes. 

2055.  There  is  that  distinction.  It  is  a 

possible  point  of  view  that  one  would 
consider  that  the  publication  of  an 
inspector’s  report  was,  I will  not  say 
unimportant,  but  not  a vital  matter,  and 
that  the  rule  shcuxld  prevail.  The  next 
question  I want  to  ask  is  at  what  stage 
are  you  contemplating  the  publication  of 
these  reports?  Perhaps  I had  better 
explain  why  I put  that  question.  If 
reports  are  published  with  the  Minister’s 
decision,  obviously  one  kind  of  situation 
is  created.  If  they  are  published  in 
advance  of  the  Minister’s  decision,  then 
a quite  different  situation  is  created, 
because  presumably  it  would  be  open  to 
anybody  to  go  to  the  courts  and  say: 
“ This  report  is  wrong  In  some  cases 
in  that  event  it  may  be  necessary  to  pre- 
vent the  Minister  proceeding  to  a deci- 
sion. Have  you  any  views  on  that? 

If  it  is  going  to  protect  the  public,  my 
view  is  that  the  report  should  be  pub- 
lished in  time  for  the  subjects  to  make 
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their  representations  to  the  Minister. 
They  would  point  out  that  certain  facts 
were,  in  their  view,  wrong  and  then  no 
doubt  the  Minister  would  enquire  into 
them.  If  the  Minister  proceeded, 
despite  that  warning,  then  it  is  possible 
that  they  would  want  to  go  to  the 
Courts.  I agree  that  if  the  report  is  not 
published  until  after  the  Minister  has 
made  his  decision — if  it  merely  accom- 
panies the  letter  explaining  the  Minis- 
ter’s decision — there  would  not  be  any 
value  in  it  at  all. — Mr.  Rootes:  For  a 
number  of  other  reasons,  I regard  publi- 
cation of  the  report,  in  any  form,  as  an 
absolutely  outstanding  necessity. . I 
would,  however,  regard  publication 
before  the  Minister  decides  as  having 
the  additional  advantage  that  the  Minis- 
ter would  have  a chance  to  get  the  facts 
right.  Obviously  this  must  be  very 
important  from  his  point  of  view. 

2056.  Taking  the  wider  view,  suppos- 

ing the  decision  of  the  Minister  is  given 
in  a full  enough  form,  -and  effectively 
covers  the  scope  of  the  report,  would  you 
still  think  the  actual  document  should 
be  published? ^Yes. 

2057.  You  do  not  accept  the  position 
that  so  long  as  sufficient  information  is 

given,  it  is  not  all  that  important? 

No,  Sir,  for  this  additional  reason — 
which  is  extremely  common  and  I can 
quote  cases  later  if  you  give  me  the 
opportunity — that  in  the  course  of  an 
enquiry  today  there  are  a large  number 
of  important  factors  brought  out,  some 
of  them  showing  undesirable  tendencies 
or  practices,  and  it  is  extremely  impor- 
tant, if  only  from  the  point  of  view  of 
Parliamentary  control,  that  there  should 
be,  as  it  were,  an  official  statement  that 
this  was  proved  or  shown,  and  not 
merely  a statement  of  what,  after  all, 
would  be  a Ministry  . . . 

2058.  Chairman : If  I may  intervene 
— undesirable  tendencies  on  the  part  of 

whom?-- Local  authorities,  and  not 

necessarily  only  local  authorities.  It  may 
be  expert  witnesses,  called  by  private 
individuals,  on  matters  which  should  be 
publicised,  in  every  interest. 

2059.  Sir  Geoffrey  King:  That,  if  I 
may  say  so,  opens  up  a rather  frighten- 
ing  prospect,  because  not  only  do  you 
now  say  that  the  positive  views  of  the 
Minister  or  inspector  should  be  pub- 
lished, but  that  either  might  be  pulled 
up  for  omitting  things.  One  knows,  with 
great  respect  to  various  people  at  the 


Bar,  that  they  are  sometimes  long- 
winded,  and  they  very  often  put  forward 
what  might  seem  to  the  inspector  to  be 
rather  long-winded  arguments.  Are  you 
really  suggesting  that  the  shorthand  note 

should  be  published? No.  There  is 

a distinction  which  the  Civil  Service 
witnesses,  which  you  have  had  before 
you,  have  not  had  the  knowledge  to. 
explain.  The  difference  between  a full 
setting  out  of  the  arguments  and  what 
in  law  you  would  call  a case  stated ; in 
other  words,  a statement  of  facts  repre- 
sented on  which  the  inspector  is  satisfied 
and  a resume  of  the  contentions  ort 
those  facts. 

2060.  May  I now  come  to  the  question 

of  the  Minister  obtaining  professjonal 
advice.  Take,  for  example,  a case  in 
which  there  has  been  considerable  argu- 
ment by  eminent  engineers  on  each  side 
of  the  proposal  and  the  Minister — let  us 
assume  in  this  case  it  really  is  the 
Minister — says : “ I must  have  the 

opinion  of  my  Chief  Engineer  as  to 
vyhich  of  these  various  contentions  is 
right  ”.  Would  you  think  that  that  would 

have  to  be  made  public  in  any  way? 

Sir  Patrick  Spens:  As  I have  said,  I 
think  the  Chief  Engineer’s  advice  would 
be  of  much  more  value  to  the  Minister, 
if  the  Minister  asked  for  comments  from 
the  subject  concerned  on  that  advice. 

2061.  Of  course,  there  is  the  other 
case — I do  not  think  it  happens  often, 
but  I think  it  does  happen  sometimes — 
where  the  Minister  goes  outside  and  gets 
a really  independent  opinion,  at  that 
particular  stage.  On  that,  if  I may 
respectfully  say  so,  I think  you  have  got 
a much  stronger  case,  but  if  the  advice 
to  the  Minister  on  one  aspect  of  a 
problem  is  to  be  made  public,  it  becomes 
increasingly  difficult  to  see  why  the 
whole  process  inside  the  Department 
should  not  be  publicised,  and  this  would 
make  the  procedure  impossible.  Would 
you  care  to  comment  on  the  distinction 
I am  making,  because  it  seems  to  me  to 

be  one  which  may  be  important? So 

far  as  I am  concerned.  Sir  Geoffrey,  I 
would  be  prepared  to  leave  it  to  the  good 
sense  and  sense  of  fair  play  of  the 
Minister.  If  the  Minister  was  about  to 
make  a decision  which  was  going  to  be' 
dead  against  the  expert  opinion  called' 
on  behalf  of  the  objecting  public,  then, 
knowing  that  there  was  likely  to  be  great 
trouble  over  his  decision,  I think  he 
would  be  well  advised  to  ask  for  com- 
ments. I do  not  suggest  that  he  should 
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have  a re-hearing  or  anything  of  that 
sort,  but  he  could  ask  for  comrnents 
before  he  finally  came  to  his  decision. 
This  would  allay  the  dissatisfaction  which 
an  unexplained  adverse  decision  always 
creates  in  the  mind  of  the  subject 
affected. 

2062.  May  I put  one  further  question 
to  Mr.  Simon?  He  used  an  expression 
about  people  “ being  led  up  the  garden  ”, 
but  is  it  not  equally  possible  that  if  you 
do  formalise  these  enquiries  too  much 
they  may  also  be  led  up  the  garden  by  a 
different  path  ; that  is  to  say,  that  people 
may  think : “ This  is  the  decision.  It  is 
the  deciding  body  ”?  That  point  has 

been  put  to  us  quite  strongly. Mr. 

Simon : Yes.  I know.  Of  course,  it  was 
in  that  sense  that  Sir  George  Coldstream 
used  the  expression.  We  want  to  see 
the  enquiry  made  a real  safeguard  for 
the  citizen,  so  that  he  will  not  be  in  any 
way  betraved  by  its  nature. — Mr.  Roots : 

I do  not' believe.  Sir,  that  in  practice 
there  would  be  the  slightest  real  risk  of 
the  litigant  believing  that  a particular 
tribunal  was  the  deciding  one. 

2063.  Mr.  Johnston\  May  I ask  what 
is  to  happen  after  the  publication  of  the 
inspector’s  report?  If  it  showed  an  error 
of  fact,  is  it  envisaged  that  representa- 
tions would  be  made  to  the  Minister? 

Sir  Patrick  Spens:  I had  the  view 

that  there  would  presumably  be  a record 
of  what  W'as  the  evidence.  The  Minister’s 
attention  would  be  drawn  to  that 
evidence,  and  he  would  then  make  up  his 
mind  what  he  was  going  to  do. 

2064.  Let  us  assume  that  the  Minister 
finds  it  necessary  to  consult  expert 
opinion.  He  lets  the  objectors  know 
what  is  the  expert  opinion.  Is  it 
envisaged  there  should  be  another 
enquiry  at  which  the  extra  ministerial 
expert  and  the  objector’s  expert  should 

give  further  evidence? 1 do  not 

envisage  any  more  than  to  leave  it  to 
the  Minister’s  own  good  sense  as  to  what 
he  should  do  in  the  circumstances.  If 
he  felt  the  outside  opinion  which  he  had 
got  was  so  overwhelming  that  he  was 
bound  to  decide  against  the  subject,  then 
in  my  view  it  would  be  wise  for  him  to 
let  the  subject  know  something  about 
that  opinion  and  ask  for  comments  on 
it  before  he  finally  decided. 

2065.  We  have  had,  from  one  of  the 
legal  societies,  the  observation  that  it 
would  be  unwise  to  publish  the 


inspector’s  report  because  it  would  inhibit 
the  inspector  in  drawing  it  up.  They 
suggest  that  he  would  confine  himself 
merely  to  a statement  of  the  facts  without 

any  recommendation. Mr.  Roots:  1 

would  not  have  thought  it  would  inhibit 
him,  in  doing  anything  which  it  was 
proper  for  him  to  do.  His  primary  job 
is  to  make  an  accurate  finding  of  fact 
and  an  accurate  summary  of  the  con- 
tentions which  the  objectors  want  to  put 
to  the  Minister.  If  the  Minister  is  really 
going  to  be  swayed  by  the  recommenda- 
tions of  an  individual  inspector,  who  may 
or  may  not  be  particularly  experienced 
and  who  is  judging  on,  perhaps,  half 
a day’s  experience  of  the  parties,  then  it 
seems  to  me  that  the  recommendations 
ought  to  be  made  openly.  If  the 
inspector  cannot  make  his  recommenda- 
tion openly,  perhaps  he  had  better  not 
make  one  at  all. 

2066.  Perhaps  I should  have  prefaced 
my  last  question  by  saying  that  the 
observation  was  made  by  the  Law  Society 
of  Scotland  and  most  of  the  enquiries 
there  are  conducted  by  members  of  the 

Bar. ^The  same  answer  stiU  applies. 

— Mr.  Rees-Davies : Might  I take  this 
a little  bit  further,  as  I have  had  a deep 
interest  in  it  over  some  years?  I do 
not  know  of  any  inspector — at  any  rate, 
any  I have  appeared  before — who  has 
had  any  objection  to  publishing  his 
reasons.  I think  the  purpose  of  getting 
the  inspector’s  report  published  is  really 
three-fold.  The  first  purpose  is  so  that 
the  subject  can  see  that  ^he  report  is 
fairly  stated ; it  goes  no  further  than 
that.  The  second  reason  is  to  see  that 
the  facts  and  arguments  which  have  been 
addressed  to  the  tribunal  are  properly 
and  accurately  summarised.  The  third 
reason,  and  this  is  the  difficulty  we  are 
facing,  is  that  it  is  an  integral  feature 
of  that  report  that  the  inspector  must, 
in  certain  cases,  state  his  policy.  I mean 
by  that  the  inspector’s  view  of  what  the 
Government’s  policy  would  be.  Of 
course,  inspectors  do  not  object  to  any 
of  those  three  features,  but  they  have 
one  advantage  in  that,  unlike  a judge, 
they  do  not  have  to  give  their  reasons 
there  and  then.  It  is  true  that  a judge 
can  reserve  a judgment,  but  the  inspector 
will  always  have  one  advantage  ; he  can 
reserve  his  reasons  and  state  them  at 
a later  stage.  This  will  enable  him,  in 
the  lay-out  of  the  report,  to  have  dis- 
cussions with  the  senior  inspector.  That 
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may,  of  course,  be  necessary  not  only 
because  he  would  want  his  assistance  to 
know  how  to  lay  out  the  report,  but  be- 
cause of  the  very  much  more  important 
question  of  considering  matters  of 
policy.  So  to  that  extent  it  is  an  admin- 
istrative process  without  any  judicial 
feature.  The  inspector’s  report  is  also 
only  part  of  the  reasons  for  the  decision. 
If  you  are  going  to  compel  a Minister 
to  give  proper  reasons,  you  must,  I ven- 
ture to  say,  see  that  the  inspector’s  report 
is  disclosed,  because  it  is  the  centre  of 
the  egg. 

2067.  As  a document? As  a docu- 

ment. It  is  the  statement  of  the  facts 
and  the  true  claims.  It  would,  of  course, 
be  possible  to  use  the  inspector’s  report 
merely  as  an  appendage  to  the  Minister's 
ultimate  decision,  and  have  only  one 
document,  but  whichever  way  you  do 
it  administratively  matters  not,  because 
you  must  disclose,  at  some  stage,  the 
substance  of  the  inspector’s  findings,  if 
you  are,  first,  to  get  the  subject  feeling 
that  he  has  been  fairly  treated  and, 
secondly,  if  you  are  going  to  see  the 
facts  are  properly  found.  That  is 
exactly  where  the  difficulty  arises  in  this 
matter.  If  you  read  through  some  of 
the  evidence  which  has  been  given  by 
witnesses  from  Govern  ment  Depart- 
ments, I venture  to  submit  that  they  do 
not  see  the  difference  between  fact  and 
policy. 

{The  proceedings  were  adjourned  until 
2.30  p.m) 

2068.  Mr.  Bunnan : I think  that  Mr. 
Roots  made  a statement  about  certain 
undesirable  practices,  which  he  suggested 
might  have  been  carried  on  by  various 
parties.  I wonder  if  he  would  care  to 

enlarge  on  that  at  all. Mr.  Roots: 

Yes,  Sir.  A very  frequent  example  of 
what  I meant  arises  from  the  absence 
of  policy  witnesses.  More  and  more 
the  tendency  today  is  not  to  have  a 
policy  witness,  even  though  the  decision 
of  the  local  authority,  which  is  the  sub- 
ject of  the  appeal,  is  a purely  policy 
matter.  One  finds  that  an  officer  of  the 
council  is  told  to  give  evidence  both  to 
support  the  local  authority’s  decision, 
and,  in  part,  to  deal  with  what  he 
believes  to  be  policy  matters.  These  are, 
of  course,  really  outside  his  ken.  In 
a number  of  cases  he  is  actually  forced 
to  introduce  reasons  which  were  not  put 
to  the  local  authority  committee,  but 
have  been  adduced  at  a later  stage  to 
support  their  decision.  In  a particular 


case  I have  in  mind,  the  surveyor  to  a 
local  authority,  the  senior  officer,  had 
reported  in  favour  of  allowing  a field 
to  be  used  for  caravans  at  Herne  Bay. 
The  local  authority  turned  down  his 
recommendation,  so  far  as  one  could 
ascertain,  on  the  ground  that  they 
thought  that  more  caravans  would  injure 
the  boarding  house  keepers  in  the  town. 
Following  their  decision,  the  senior 
officer’s  deputy  was  told  to  give  evidence 
at  the  appeal  enquiry.  He  did  not  give 
evidence  on  that  ground,  but  produced 
a number  of  other  reasons  why  the  par- 
ticular field  was  unsuitable.  Many  of 
these  were  obviously  quite  contrary  to 
what  his  senior  had  put  to  the  com- 
mittee and  were  in  fact  produced  at  the 
enquiry  to  bolster  up  a decision.  That 
fact  was  shown  before  the  inspector, 
but  he  did  not  feel  that  he  had  the 
power  to  call  for  the  original  report  to 
the  local  authority. 

2069.  You  are  really  suggesting  that 

there  should  be  a policy  witness,  as  well 
as  a technical  representative? 1 cer- 

tainly think  that  the  absence  of  a policy 
witness,  in  enquiries  arising  from  com- 
pulsory purchase  orders,  is  unfortunate. 
I know  the  difficulty.  But  the  dis- 
advantage is  two-fold ; first  of  all,  you 
do  not  get  the  policy  really  explained 
and,  secondly  and  to  my  mind  far  more 
important,  the  members  of  the  local 
authority  do  not  appreciate  the  real  im- 
pact of  what  is  being  done.  They  just 
say  “ All  right,  let  us  have  a compulsory 
purchase  order.”  Their  officials  then  go 
ahead  on  the  basis  that  this  is  the  autho- 
rity’s decision  and  they  try  to  justify 
that  decision  by  getting  the  order  con- 
firmed. They  will  never  compromise 
with  the  objectors  even  in  cases  in  which 
a satisfactory  compromise  could  be 
reached.  Their  attitude  is  that  that  is 
the  decision  and  the  objector  must  take 
it.  They  will  not  go  back  to  the  autho- 
rity with  a proposal  to  compromise. 
■TOere  a policy  witness  is  present  he  will 
sometimes  accept  a compromise  there 
and  then. 

2070.  Are  there  any  other  practices 

about  which  you  feel  strongly? Can 

I take  another  actual  example,  Sir?  There 
was  a case  in  January,  where  a man  was 
refused  permission  tO'  build  a garage  and 
filling  station  on  a field,  the  grounds  for 
refusal  being,  first,  that  it  would  be  in 
the  Green  Belt  and,  secondly,  that  it  was 
on  a main  road.  I cannot  remember, 
but  I think  there  may  also  have  been 
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an  agricultural  objection.  In  the  course 
of  the  enquiry,  the  local  authority  wit- 
nesses disclosed,  under  questioning,  that 
about  a mile  away  another  county  council 
had  disposed  of  land  which  was  held  for 
agricultural  purposes  under  statutory 
powers,  was  situated  on  a trunk  road  at 
a roundabout  and  was  in  the  Green  Belt. 
The  facts  were  the  same  but  the  other 
council  had  disposed  of  their  land  for 
£100,000  an  acre. , The  authority  refusing 
permission  were  then  asked : “ l£  you  will 
not  allow  this  petrol  station  there,  where 
wiU  you  allow  one?  ” They  merely  said : 
‘‘  Just  the  other  side  of  the  road.  There  is 
a site  there  that  would  be  all  right  be- 
cause it  is  our  policy  to  have  one  garage 
on  one  side  of  the  road,  and  one  on  the 
other  so  that  vehicles  do  not  have  to 
turn  across  the  traffic  That  was  their 
highway  evidence  and  there  it  would  have 
remained  had  not  the  tenant  of  this  other 
site  been  present.  It  transpired  that  the 
local  planning  authority,  the  same 
authority,  had  bought  this  alternative  site 
compulsorily,  under  their  powers  for 
effecting  road  improvements  and  they 
had  entered  into  arrangements  with  one 
of  the  major  oil  companies  to  sell  that 
bit  of  land  to  the  oil  company  if  and 
when  they  could  get  the  tenant  out.  All 
these  factors  quite  clearly  affected  the  in- 
dividual’s  view  of  the  proceedings.  He 
discovered  that  the  very  authority  which 
turned  him  down  was  doing,  in  a more 
fia^ant  form,  exactly  what  they  were 
saying  he  could  not  do.  But  not  one 
word  of  that  appears  in  the  Minister’s 
decision,  and  the  man  has  no  idea 
whether,  first,  it  was  reported  by  the 
inspector  at  all ; and  secondly,  whether 
what  had  gone  on  was  in  any  way 
approved  of,  or  whether,  so  far  as  local 
officials  are  concerned,  anything  goes. 
The  man  feels  that  he  has  no  remedy. 
He  has  been  able  to  discover  what  he 
believes  to  be  a pretty  disgraceful  practice 
by  the  very  authority  that  refused  him. 
Yet  the  Minister  has  taken  no  notice  of 
it,  and  neither  has  anybody  else.  It  is 
no  good  asking  his  Member  of  Parlia- 
ment to  take  it  up,  because  the  Member 
of  Parliament  has  only  got  his  word 
foi  what  happened.  But  if  the  inspector’s 
report  were  available  what  had,  in  fact, 
been  going  on  would  be  known.  That  is 
the  sort  of  practice  that  I had  in  mind. 

2071.  Mr.  Bowen:  As  I understand  it. 
Sir  Patrick,  you  do  not  take  kindly  to 
this  nractice  of  having  an  enquiry  simply 


to  hear  objections  and  you  consider  that 
all  enquiries  should  be  into  the  merits 

of  a proposal? Sir  Patrick  Spens: 

No,  I do  not  go  a;s  far  as  that.  I think 
there  are  certain  enquiries  where  the 
object  is  merely  to  hear  the  objections. 
I am  always  a little  bit  doubtful  whether 
the  objectors  know  exactly  what  it  is 
they  are  objecting  to,  and  whether  they 
have  had  a full  statement  on  the  part  of 
the  authority  as  to  what  it  is  they  are 
actually  intending  to  do,  but  I have  no 
objection  on  any  principle.  If  it  is  de- 
sirable administratively  to  have  an 
enquiry  into  objections  that  might  be 
the  right  way  of  doing  it. 

2072.  Assuming  the  enquiry  relates  to 
Ministry  proposals,  should  the  enquiry 
be  confined  to  objections  or  should  it  be 

into  the  merits  of  the  proposals? Of 

course  the  objectors — ^taking  the  matter 
from  their  point  of  view — ^like  to  have 
their  say  on  the  merits  of  the  whole 
proposal.  They  do  not  like  being  told : 

“ This  is  decided.  The  only  question 
is  whether  you  have  got  a good  objec- 
tion.” 

2073.  Assuming  it  is  an  enquiry  into 
the  merits  of  a proposal  which  has  been 
put  forward  by  the  Ministry,  does  this 
in  any  way  affect  your  view  as  to  who 
should  appoint  the  inspector  to  conduct 
an  enquiry  and  whether  his  report  should 

be  published? If  the  objectors  are 

going  to  be  allowed  to  test  the  merits 
of  the  proposal,  in  my  view  an  indepen- 
dent person  ought  to  hold  the  enquiry. 
It  ought  not  to  be  the  Ministry’s  pro- 
posal and  the  Ministry’s  inspector,  be- 
cause in  those  circumstances  it  is  very 
difficult  to  persuade  a subject  that  he 
has  had  a fair  hearing  if  the  decision 
goes  against  him. 

2074.  From  what  source  would  you 
say  that  the  inspectors  for  that  type  of 
enquiry  should  be  recruited?  Should 
they  be  a permanent  establishment,  or 

recruited  ad  hod shO’Uld  like  to 

have  them  quite  independent  of  the  Min- 
istry concerned,  but  if  that  is  not  pos- 
sible they  should  at  least  be  an  inde- 
pendent part  of  the  Ministry  concerned. 

2075.  Mr.  Pritchard:  Do  you  mind  if 
I refer  to  the  draft  Bill,  because  it  does 
crystallise  your  proposals?  First  of  all, 
if  we  take  administrative  tribunals,  you 
set  out  in  Part  I and  a clause  of  Part  II 
what,  I take  it,  are  meant  to  be  the 
essentials  of  the  procedure  that  the 
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tribunals  must  conform  to.  Clause  1 
deals  with  oral  hearings.  Is  it  the  case 
that  any  of  the  tribunals  set  out  in  the 
second  schedule  to  your  Bill  do  not  have 

oral  hearings  at  the  moment? Mr. 

Cumming-Bruce : Some  of  the  medical 
committees  only  have  oral  hearings  of 
appeals  to  the  Minister  at  the  discretion 
of  the  Minister.  To  that  extent  this  BiU 
would  introduce  an  alteration.  In  that 
context  I should  mention  that  an 
immense  number  of  appeals  from 
Medical  Service  Committees  to  the 
Minister  are  on  matters  which  arise  from 
allegations  of  wrong  diagnosis  by  doctors. 
It  is  often  clear  to  anyone  with  any 
medical  knowledge  that  the  objection  is 
wholly  misconceived.  It  is  in  those  cases, 
I gather,  that  the  Minister  usually  dis- 
penses with  the  requirement  of  an  oral 
hearing,  because  he  is  alive  to  the  risk 
that,  if  doctors  feel  they  are  liable,  on 
any  allegation  of  wrong  diagnosis,  to  be 
involved  in  a multiplicity  of  oral  hear- 
ings, they  may  become  unduly  concerned 
about  the  disciplinary  procedure. 

2076.  Are  you  saying  that  there  ought 

to  be  oral  hearings? 1 should  have 

thought,  myself,  that  the  National  Health 
Service  raised  very  different  kinds  of  con- 
siderations from  those  which  arise  in 
connection  with  the  acquisition  of  land 
and  similar  tribunals  and  enquiries. 

2077.  What  I am  trying  to  get  at  is 
whether  there  are  any  cases  now  where 
there  is  no  oral  hearing  which  would 
because  of  Clause  1 of  the  Bill  have  to 

have  an  oral  hearing. Sir  Patrick 

Spens:  Without  fuller  consideration  I 
should  not  like  to  be  absolutely  certain 
that  there  are  not  some  administrative 
tribunals,  where  it  probably  is  un- 
desirable, or  unnecessary,  that  there 
should  be  an  oral  hearing — particularly 
an  oral  hearing  in  public. 

2078.  May  I take  it,  then,  that  this, 

generally,  re-states  what  is  existing  prac- 
tice? It  is  not  remedying  any  defect 
that  you  have  found? ^Yes. 

2079.  Clause  2 is  on  the  power  to  send 

for  documents,  and  Clause  3 deals  with 
summoning  witnesses.  May  I hear  your 
views  about  the  giving  of  an  oath?  Do 
you  think  it  should  be  optional  or  com- 
pulsory?  should  think,  if  it  is  going 

to  be  put  into  a statute,  it  ought  to  be 
optional.  I think  it  is  desirable  in  most 
cases.  I think  that  some  of  the  evidence 
that  has  been  given  to  you  says  that  it 
makes  people  less  frank.  But  I think  it 


makes  their  evidence  much  more  valu- 
able if  they  realise  that  they  are  speaking 
on  oath. 

2080.  It  is  your  view  that,  generally, 

the  oath  should  be  compulsory? ^I 

think  so,  yes.  That  is  my  own  view. 

2081.  You  do  not  say  anything  about 
a public  hearing.  What  are  your  views 

on  that? In  most  cases  the  hearing 

certainly  ought  to  be  in  public  but,  of 
course,  there  are  obviously  cases  where 
the  tribunal  should  have  discretion  to  sit 
privately. 

2082.  Is  it  possible,  in  applying  these 
principles,  to  make  any  practical  criticism 
of  one  group  of  tribunals  about  which 
we  have  been  given  evidence,  the 
National  Insurance  Local  Tribunals? 

Mr.  Simon : I do  not  think  so.  When 

we  went  into  the  matter,  the  general 
feeling  was  that  those  tribunals 
functioned  very  fairly  and  to  satisfaction. 

2083.  That  is  the  evidence  which  we 
have  been  given  by  some  witnesses.  But 
those  Tribunals  do  not  comply  with  all 
the  requirements  in  Part  I of  the  Bill. 
In  particular,  evidence  is  not  given  on 
oath,  and  there  is  no  legal  representation. 
But  you  have  no  practical  criticism  of 

those  particular  Tribunals? We 

found,  when  we  went  into  the  matter, 
that  there  was  little  dissatisfaction  with 
the  way  these  Tribunals  work.  Naturally, 
as  M.P.s,  we  get  a number  of  cases  of 
constituents  who  are  not  satisfied  with 
the  results  of  the  hearings,  but  that  does 
not  mean  to  say  that  one  is  left  with  any 
feeling  of  uneasiness  that  a miscarriage 
of  justice  might  have  occurred — as  one 
has  had  in  certain  other  administrative 
processes.  I should  have  thought  an  oath 
v/ould  not  be  any  disadvantage  before 
those  tribunals,  and  that  there  would  be 
some  further  advantages  in  saying  that 
the  hearing  should  be  in  public — for  the 
reasons,  for  example,  that  Professor 
Robson  gives  in  his  book  when  he 
discusses  them. 

2084.  With  respect,  you  have  not  put 

that  into  your  Bill,  have  you? 1 think 

that  was  carelessness. 

2085.  I am  not  trying  to  pick  out 
details.  It  is  your  intention  that, 
generally,  hearings  should  be  public? 

^Yes.  Part  I was  not  in  the  draft 

Bill  in  the  form  in  which  it  was  presented 
to  Parliament,  and  I do  not  think  it  really 
has  had  the  same  amount  of  thought  as 
the  rest.  It  was  certainly  our  intention 
that  administrative  tribunals  should  work 
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in  public  unless  there  was  good  reason 
shown  to  the  contrary. 

2086.  Could  you  indicate  what  are  the 
major  weaknesses  in  present  administra- 
tive tribunals  which  would  be  cured  by 

this  Bill? 1 think  the  most  important 

requirement  is  the  giving  of  reasons,  in 
order  to  facilitate  control.  Part  I also 
implies  various  criticisms  of  existing 
tribunals.  I think  there  would  be  more 
satisfaction  with  tribunals  if  it  w’as  felt 
that  there  was.  for  example,  power  to 
summon  witnesses,  to  cross-examine 
witnesses,  and  to  have  legal  representa- 
tion in  cases  where  citizens’  rights  w’ere 
liable  to  be  invaded. 


20S7.  If  we  come  to  the  reasons, 
clause  6 requires  a statement  of  the 
evidence,  finding  of  facts,  and  the 
reasons.  Are  all  those  three  going  to 
he  necessary  in  all  cases?  If  we  take, 
for  example,  the  National  Insurance 
Local  Tribunals,  is  it  necessary  to  have 
all  those  three? 1 cannot  see  any  dis- 

advantage. That  is.  really,  the  least  that 
the  citizen  requires  to  know. 

20SS.  In  fact,  they  give  their  reasons, 
but  do  you  know  whether  they  include 
a statement  of  evidence,  a finding  of  fact, 
and  the  reasons,  or  is  it  merely  the 

reasons? They  certainly  include  a 

finding  of  fact. 


20S9.  So  that  covers  two  out  of  your 
three  things? Yes. 


2090.  Then,  if  we  move  on  to  admini- 
strative authorities,  on  what  basis  do  vou 
include  the  bodies  listed  in  the  first 
schedule?  W*hy.  for  example,  do  we  have 
the  Gas  Boards,  the  Electricity  Boards, 
and  the  British  Transport  Commission 
exempt,  whilst  local  authorities  are 

included? To  begin  with,  the  first  two 

exempted  bodies,  the  Commissioners  of 
Inland  Revenue,  and  Customs  and 
Excise,  are  already  dealt  with  under  the 
Revenue  and  Customs  and  Excise 
statutes.  The  Lands  Tribunal  already 
functions  adequately.  They  are  obviously 
not  the  sort  of  bodies  that  this  Com- 
mittee, or  any  of  us,  are  concerned  with. 


2091.  May  I ask  about  the  date  ( 
publication  of  the  inspector’s  report? 
there  not  some^  danger,  if  the  inspectoi 
report  is  published  in  advance  of  tl 
decision  of  the  Minister,  that  the  perse 
receivmg  the  report,  if  it  should  1 
favourable  to  the  individual,  might 
the  words  of  Sir  George  Coldstream,  1 


rather  “ led  up  the  garden  path  Would 
he  not,  if  the  Minister  overruled  that 
decision,  have  more  feeling  of  grievance, 
having  celebrated  what  he  thought  was 

his  success  a month  before? He 

would  know  that  it  was  only  a report. 
He  would  be  very  ill-advised  to  celebrate 
on  the  assumption  that  it  was  a final 
decision.  I am  quite  sure  that  in  any 
case  it  would  cause  less  grievance  than 
the  present  absence  of  a report. 

2092.  Returning  now  to  your  booklet. 
I do  not  quite  understand  what  it  is  you 
are  proposing  concerning  the  appoint- 
ment of  the  inspector.  I take  it  that 
in  the  case  of  an  enquiry  into  a 
ministerial  order,  you  do  not  propose  that 
the  inspector  should  be  an  independent 

person. Sir  Patrick  Spens : This  is 

dealt  with  on  page  60 : “ We  are,  again, 
not  prepared  to  go  so  far  as  to  recom- 
mend that  the  Inspectorate  should  be 
taken  right  outside  the  Ministry  con- 
cerned, though  there  is  much  to  be  said 
for  this  course.  But  we  are  clearly  of 
opinion  that  at  least  they  should  be 
differentiated  and  specialised  within  the 
Department.  In  America  such  a reform 
was  felt  to  be  necessary  to  improve  the 
status  and  qualifications  of  the  hearing 
officers ; and  we  are  convinced  that  it 
is  equally  desirable  here,  and  would 
probably  be  attended  by  the  same 
advantages 

2093.  How  does  that  differ  from  the 

existing  practice? Because,  under  the 

existing  practice,  as  I understand  it,  the 
inspector  may  be  engaged  in  the  pre- 
liminary work  on  the  proposal  in  the 
department  and  may  be  the  person  who 
practically  persuades  the  Minister  along 
that  line  of  policy.  Then,  he  is  the 
person  who  is  set  up  to  hear  the  objec- 
tions of  the  public,  and  we  are  inclined 
to  think  that  he  might  be  slightly 
prejudiced  in  favour  of  his  Ministry. 

2094.  Do  you  know  in  which  Ministries 

that  does  happen? Mr.  Roots:  I only 

know  about  the  Ministry. of  Housing  and 
Local  Government  and  I do  not  believe 
that  that  does  happen.  Within  that 
Department  the  theory  is  always  said 
to  be  that  the  proposal  has  not  been 
discussed  with  the  inspectors.  If  it  is 
a housing  project,  it  is  discussed  with  the 
Regional  Officer  of  the  Ministry  who  is, 
in  fact,  in  a separate  branch  from  the 
inspector.  That  is,  I understand,  one  of 
the  boasts  of  the  Department. 
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2095.  Chairman : Is  it  not  the  case 
that,  in  the  Ministry  of  Housing  and 
Local  Government,  the  inspectors  are  a 
differentiated  body?  I think  they  are 
relatively  numerous,  and  are  used  by  a 
number  of  other  Departments  who 
require  the  services  of  inspectors  for  the 
holding  of  hearings  or  enquiries.  I am 
putting  this  to  you  because  I have  the 
impression  that  the  point  which  is  made 
in  your  booklet  is,  in  this  particular 
instance,  already  met.  If  it  is  not,  I 
think  we  should  like  to  know,  as  a Com- 
mittee, in  what  respect  it  is  not. 
Certainly,  my  recollection  is  that  we  were 
told  that  the  inspectors  were  segregated 
for  this  work,  did  nothing  but  that,  and 
were  not  a part  of  the  administrative 

machine  of  the  Department. Mr. 

Simon : That  is  what  I have  understood, 
but  the  evidence  that  has  been  given 
before  you  by  the  Departments  does 
make  it  quite  clear  that  there  is  a 
thorough  briefing  of  the  inspector  before 
the  enquiry.  And  there  is  a good  deal 
of  administrative  interplay,  if  I may  put 
it  that  way,  between  the  rest  of  the 
Department  and  the  inspector  after- 
wards, so  that  they  are  not  differentiated 
in  the  way  we  felt  they  should  be  dif- 
ferentiated. We  were ' referring  to  the 
American  Administrative  Procedure  Act 
which  provides  that  inspectors  should  he 
kept  quite  apart  from  the  work  of  the 
Department,  and  simply  be  hearing  and 
reporting  officers. 

2096.  Mr.  Pritchard'.  We  were  told.  I 
think,  that  the  Department  considered  it 
desirable  that  the  inspectors  should  know 
the  department’s  policy  on  the  matter, 
before  going  to  hold  a hearing  or 

enquiry.  Do  you  agree  with  that? 

Everybody  should  know  of  the  policy 
including  the  parties  so  that  they  can 
frame  their  case  in  the  light  of  the 
poHcy.  It  is  particularly  important,  too, 
that  Parliament  should  know  the  policy. 

2097.  So,  in  practice,  there  does  not 
seem  to  be  a great  deal  of  difference 
between  what  is  recommended  in  your 
booklet  on  this  particular  matter,  and  the 

existing  practice? Mr.  Roots:  So  far 

as  the  inspectors  being  a separate  branch 
of  the  Ministry  are  concerned,  I think 
that  has  now  happened,  but  it  has  taken 
a very  long  time  to  happen.  But  diffi- 
culties arise  from  the  ’‘Briefing  of  the 
inspectors  and  from  the  failure  to  let 
the  public  know  what  is  in  the  Minister’s 
mind.  I can  give  two  examples  of  that. 
First,  as  to  the  Minister’s  mind,  there  has 


recently  been  an  outbreak  of  planning 
cases  called  in  by  the  Minister  from  local 
planning  authorities.  The  applicant  has 
known  that  the  local  authority  would 
have  been  prepared  to  approve  his  appli- 
cation. In  some  cases  the  local  authority 
has  already  approved  it.  Yet  it  has  been 
called  in  by  the  Minister,  with  no  reason 
given  at  all.  The  Minister  has  held  an 
enquiry,  but  has  not  said  why  he  was 
holding  it  and,  at  the  time  of  going  to 
the  enquiry,  one  could  only  guess  what 
the  Minister’s  objections  were.  As 
regards  the  briefing  of  inspectors,  the 
case  I have  in  mind  concerned  an  inspec- 
tor who  had  clearly  been  briefed  not  to 
go  into  certain  matters  before  a certain 
date.  It  was  only  after  a morning  of 
coming  back  to  the  point  every  twenty 
minutes  that  the  inspector  said : “ All 
right,  I will  take  it  down  The  proof 
of  the  pudding  was  that  the  Minister 
gave  his  decision  on  that  point.  In  that 
particular  instance,  one  was  sure  of  the 
point  and,  therefore,  was  prepared  to 
plug  it  all  day,  if  necessary.  But  it  does 
show  that  the  briefing  of  inspectors  can 
have  very  real  disadvantages. 

In  our  booklet  we  have  had  to  deal 
with  this  question  in  a general  way.  The 
object  of  it  was  to  call  people’s  attention 
to  the  problem.  But  I would  like  to 
make  the  point  that  as  far  as  compul- 
sory purchase  order  and  planning 
enquiries  are  concerned,  I believe  that 
if  one  had  a separate  body  to  give  an 
accurate  report  of  facts  and  representa- 
tions to  the  Minister,  I doubt  in  many 
cases  whether  recommendations  would 
be  necessary.  The  finding  of  facts  would 
settle  the  majority  of  cases  or  would  cer- 
tainly bring  them  up  to  the  point  of  the 
application  of  the  policy.  All  the  points 
which  have  been  raised  by  the  Ministries 
of  the  difficulties  that  they  feel  about 
publishing  inspectors’  reports,  and  the 
Minister  being  at  cross-purposes  with  his 
own  officers,  fall  into  place  if  you  have 
that  very  simple  amendment.  In  addi- 
tion, people  appearing  before  the 
inspectors  have  absolutely  no  doubt  that 
it  would  assist  recruitment  of  first-class 
people — many  of  the  inspectors  are  of 
course  first-class  now. 

2098.  You  said  that  you  do  not  object 
to  having  an  enquiry  into  objections. 
Am  I right  in  understanding  that  it  is 
inevitable,  if  you  have  an  enquiry  into 
objections,  that  the  objectors  are  heard 
first? Sir  Patrick  Spans : I under- 

stood that  it  is  becoming  the  practice 
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that  before  the  objectors  are  heard  there 
is  a statement  on  behalf  of  the  Ministry 
as  to  general  policy  and  so  on. — Mr. 
Rees-Davies\  The  great  cause  celebre  in 
this  field  was  the  Crawley  New  Town 
case.  I went  there  instructed  in  the  belief 
that  we  were  going  to  engage  in  an 
appeal  enquiry.  In  fact  under  the  Act 
the  enquiry  is  into  objections.  What 
happened  was  that  the  inspector  merely 
read  out  a short  statement  by  the  Minis- 
ter. He  then  listened  to,  and  there  were 
taken  down  in  shorthand,  all  the  objec- 
tions by  the  objectors,  who  numbered 
about  750.  That  went  on  for  some  days. 
There  was  no  policy  witness  called  and 
no  evidence  called  at  all  on  behalf  of 
either  the  local  authority  or  on  behalf  of 
the  Minister.  There  was  an  appeal  and 
it  was  in  the  course  of  this  appeal  that 
the  observations  about  blowing  off  steam 
were  made.  It  was  upheld  in  the  Court 
of  Appeal  that  in  fact  it  was  merely  an 
enquiry  ino  objections.  I certainly  would 
say  that  that  system  was  quite  wrong. 
If  in  fact  it  had  been  decided  to  have 
a new  town  in  that  area,  that  should 
have  been  stated  first,  and  then  the 
objections  as  to  whether  particular 
houses  or  particular  areas  might  be 
excluded  or  not  might  have  been 
properly  heard.  In  fact,  of  course,  the 
entire  public  were  misled  to  such  a 
degree  that  no  fewer  than  4,780  of  the 
local  inhabitants,  out  of  a population  of 
6,500  in  Crawley,  appealed  to  the  Court 
of  ApF>eal.  The  feeling  was  of  course 
particularly  violent  in  Crawley  at  that 
time.  Therefore,  if  you  do  have  a 
system  which  is  an  enquiry  into  objec- 
tions it  must  be  clearly  stated  to  be  such, 
and,  of  course,  it  should  be  stated  first 
of  all  what  the  policy  is.  This  is,  of 
course,  quite  different  from  the  case 
which  arises  under  an  ordinary  town 
planning  appeal.  There,  although  the 
process  is  purely  administrative,  it  is, 
none  the  less,  an  appeal  in  which  both 
sides  are  heard. 

2099.  You  do  accept  that  there  are 
cases  when  the  enquiry  will  be  merely 

an  enquiry  into  objections? Mr. 

Simon : That  is  under  the  existing  law. 

2100.  We  are  concerned  with  what  it 

ought  to  be,  not  with  what  it  is.  I want 
to  be  quite  clear  whether  you  are  quite 
happy  with  the  existing  law  in  so  far 
as  it  authorises  an  enquiry  into  objec- 
tions?  By  no  means.  We  feel  there 

should  not  be  a distinction  in  the  pro- 
cedure according  to  whether  the  scheme 


is  initiated  by  a Ministry  or  by  a local 
authority.  Where  the  Ministry  initiates 
we  think  that  the  procedure  should  be 
similar  to  that  adopted  for  the  local 
authority  case,  with  the  procedure  modi- 
fied in  the  way  that  we  have  been 
respectfully  suggesting  to  you. 

2101.  You  said  earlier  that  you  did 
not  mind  an  enquiry  into  objections,  I 
cannot  tie  that  up  with  what  you  have 

been  saying  since. If  I may  say  so, 

the  misunderstanding  arose  because  what 
we  have  in  mind  is  that  there  are  certain 
cases  where  the  Minister,  purely  for  his 
own  purposes,  desires  to  inform  himself 
on  some  particular  matter,  and  simply 
appoints  an  officer  to  hear.  But  in  all 
matters  of  invading  the  rights  of  the 
citizen,  we  feel  there  should  be  a proper 
investigation  of  fact  against  a clear 
enunciation  of  policy. 

2102.  Lord  Justice  Parker'.  I should 

like  to  summarise,  if  I may,  the  possible 
improvements  in  procedure,  and  get  your 
comments  as  we  go  along.  For  this 
purpose  may  I again  divide  the  matter 
into  tribunals  on  the  one  hand  and  hear- 
ings and  enquiries  on  the  other.  To 
take  the  simplest  first — tribunals : I 

suppose  you  wopld  agree  that  first  and 
foremost  it  is  important,  if  you  are 
going  to  inspire  confidence,  to  get  a 

strong  and  skilled  tribunal? Sir 

Patrick  Spens:  Entirely. 

2103.  And  therefore  the  question  of 

staffing  and  pay  is  important? Yes. 

2104.  You  would  agree,  I expect,  that 

on  the  whole  a legally  qualified  chair- 
man is  the  best? Yes. 

2105.  And  where  any  questions,  say, 

of  valuation  are  concerned,  there  ought 
to  be  a valuer,  and  so  on? ^Yes. 

2106.  Secondly,  would  you  agree  that 
some  rules  of  procedure  ought  to  be  laid 

down  for  every  tribunal? Yes,  I do. 

I feel  that  very  strongly. 

2107.  In  some  cases  we  have  heard  of 

tribunals  are  left  to  work  out  their  own 
procedures,  which  may  differ? Yes. 

2108.  Of  course,  one  of  the  advan- 
tages claimed  for  tribunals  is  said  to  be 
cheapness  and  informality.  In  your 
view  is  there  anything  inconsistent  with 
having  rules  of  procedure  and  at  the 

same  time  an  informal  atmosphere? 

Absolutely  nothing  at  all  that  I can  see. 

2109.  You  have  given  your  views  about 
the  oath.  If  I may  summarise  it,  every 
tribunal  ought  to  have  the  power  to 
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administer  the  oath,  and  every  tribunal 
as  a general  rule,  subject  to  exceptions, 
should  do  so? ^Yes. 

2110.  So  far  as  the  hearing  is  con- 

cerned, prima  facie,  every  hearing  ought 
to  be  in  public? Yes. 

2111.  Although  there  may  be  good 

reasons  when  the  tribunal  will  allow  it 
to  be  in  private? ^Yes. 

2112.  You  would  advocate  no  restric- 

tions of  representation  before  these  tri- 
bunals?  1 think  there  ought  to  be  a 

right  of  representation.  May  I qualify 
that?  Where  you  have  got  a legally 
qualified  chairman  it  may  be  possible  to 
do  without  legal  representation.  The 
chairman  may  be  able  to  elicit  from  a 
tongue-tied  and  shy  applicant  the  real 
story,  but  I think  without  that  there 
ought  always  to  be  representation. 

2113.  Then  there  is  a group  of  small 
matters  which  really  come  under  the 
head  of  “ justice  should  be  seen  to  be 
done”.  Under  that  heading  I would 
consider  the  clerk  of  the  tribunal,  who 
is  sometimes  a Ministry  official.  Would 
you  think  he  should  not  retire  with  the 
•tribunal,  in  the  same  way  as  justices’ 

clerks  do  not  retire? ^Yes,  I think  a 

good  deal  of  attention  should  be  paid 
to  how  the  clerk  behaves. 

2114.  Again,  we  have  had  it  in  various 

memoranda  that  have  been  sent  in  that 
sometimes  a tribunal,  winch  is  completely 
independent,  happens  to  be  hous^  and 
sits  in  the  Ministry’s  building — a small 
point. ^A  small  point,  but  it  matters. 

2115.  It  is  a matter  which  influences 

the  citizen? ^Yes. 

2116.  Finally,  and  I think  you  put  it 
as  the  most  important,  the  giving  of 
proper  reasons.  There  is  just  one  point 
on  that.  Mr.  Pritchard  referred  to  clause 
6 in  the  draft  Bill,  where  you  recom- 
mend that  a statement  should  accompany 
every  decision  giving  a note  of  the  find- 
ings of  fact  and  reasons.  Of  course, 
there  are  a great  many  of  these  tribunals 
of  various  sorts.  Take  the  National 
Insurance  Local  Tribunals,  scattered  up 
and  down  the  country ; would  it  in  your 
view  be  a feasible  thing,  working  at  the 
pressure  they  do,  for  them  to  make  such 

a complete  note? ^It  is  very  difficult 

to  word  exceptions  which  will  be  satis- 
fectory.  I should  have  thought  that  it 
would  not  be  impossible  even  for  those 
busy  Tribunals  to  make  a sufficient  note. 

32099 


2117.  Coming  to  the  more  difficult 

question  of  the  procedure  on  enquiries, 
the  Acquisition  of  Land  (Authorisation 
Procedure)  Act  of  1946  lays  down  a 
hearing  as  an  alternative  to  a public 
enquiry.  Do  you  see  any  point  in  retain- 
ing the  alternative  of  a hearing? ^To 

tell  you  the  honest  truth  I am  not  quite 
sure  what  the  difference  is.  As  far  as 
I can  recall  I have  never  heard  of  a 
hearing  being  held. 

2118.  Then  one  gets  to  the  inspectors, 

and  I have  heard  what  your  views  are 
about  them.  Of  course,  I suppose  the 
ideal  is  that  the  Minister  should  himself 
hear  the  evidence.  That  is,  ot  course, 
quite  impracticable,  and  therefore  he 
causes  a public  enquiry  to  be  heard 
before  somebody.  I think  you  would 
agree  that,  prima  facie,  'that  somebody  is 
the  alter  ego  of  the  Minister? ^Yes. 

2119.  And  that  strictly,  under  the 
statute,  probably  there  is  no  duty  on  him 

to  make  any  recommendation  at  all? 

As  the  law  is  at  present. 

2120.  Of  course,  if  the  inspectors’ 
reports  are  published,  or  if  your  idea  of 
an  independent  inspectorate  comes  about, 
you  may  not  get  in  the  report  any  recom- 
mendation at  all.  Do  you  think  that 
will  worry  file  citizens  or  may  he  not 
like  to  see,  not  merely  the  evidence  and 
the  findings  of  fact,  but  also,  since  this 
is  the  first  court  he  has  been  before,  the 

impression  they  have  formed? ^I 

should  have  thought  a recommendation 
was  always  desirable.  If  the  man  is  com- 
petent and  the  right  person  to  hold  the 
enquiry,  I should  have  thought  he  was 
also  competent  to  make  a recommenda- 
tion which  would  be  of  value. 

2121.  If  you  do  have  inspectors’ 
reports  published,  you  may  well  find  that 
they  do  not  make  recommendations  and 
therefore  the  citizen  will  be  the  loser  on 

that  ground. ^It  seems  to  me  you  do 

not  want  very  much  more  than  a com- 
petent shorthand  writer  to  take  down 
the  evidence. 

2122.  That  is  why  I raised  it.  Is  not 

that  what  the  statute  contemplates? 

T should  have  thought  an  enauiry  ought 
to  be  of  more  value  than  that  to  the 
Minister. 

2123.  Going  a step  further : if  one  is 
altering  the  Acquisition  of  Land 
(Authorisation  Procedure)  Act.  1946, 
would  you  compel  an  inspector  to 

A 7 
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make  a recommendation? 1 would, 

personally. 

2124.  I see  Mr.  Roots  is  shaking  his 

head. If  you  disagree  with  me  by  all 

means  answer  the  question. — Mr.  Roots : 

I see  the  point  about  the  advantage  of 
knowing  what  the  lower  court  thou^t, 
but  it  appears  to  raise  some  disadvan- 
tages. I believe  that  in  the  sort  of  case 
where  the  lower  tribunal  was  competent 
to  give  a decision  their  findings  of  fact 
would  in  fact  conclude  the  matter.  If 
you  take  as  an  example  whether,  if  a 
house  is  built  in  a wood  the  neighbour- 
hood will  be  injured  or  not,  by  the  time 
facts  as  to  the  size  of  the  house,  where 
it  could  be  seen  from,  whether  anybody 
really  would  see  it  and  whether  it  would 
tone  into  the  backeround  have  been 
found,  the  answer  will  be  perfectly  clear. 
On  the  other  hand  if  you  force  the 
inspector  to  make  a recommendation 
there  are  undoubtedly  cases  of  great 
difficultv — they  ver^^  frequently  arise  in 
the  City  of  London — ^vhere  it  might  well 
be  difficult  for  one  man  to  make  a 
recommendation.  It  would  take  him  a 
very  Iona  time  to  acquire  all  the  neces- 
sary' information  on  which  to  base  a 
recommendation,  but  his  purpose  I be- 
lieve. and  the  objectors’  or  the  appel- 
lants’ Durpose.  would  be  w'ell  served  by 
a really  competent  finding  of  fact. 

2125.  You  would  not  mind  taking  the 
risk  of  inspectors  in  the  future  not 

making  an  actual  recommendation? 

I believe.  Sir,  on  the  broad  run  I would 
almost  favour  it. — Mr.  Rees-Davies: 
Might  I add  one  word  to  that  on  the 
same  point?  Lord  Justice  Parker 
referred  to  the  fact  that  there  might 
have  been  just  a transcript,  but  the  im- 
portant words  which  I think  conclude 
this  matter  are  the  words  “ finding  of 
fact  ”.  It  is  the  task  of  the  inspector  to 
come  to  a decision  on  the  facts,  and 
there  may  be  a great  conflict.  I entirely 
agree  with  Mr.  Roots  that  once  you 
have  the  facts  before  the  court  and  they 
have  been  found  one  way  or  the  other 
by  the  inspector,  then  to  some  extent  his 
opinion  will  come  into  it  and  he  will 
also  disclose  his  opinion  of  those  facts, 
that  is,  the  inferences  that  flow  from  the 
facts.  But  it  wiU  not  be  necessary  for 
that  reason  for  the  inspector  to  give  a 
recommendation.  Then  comes  the 
question  of  policy.  Different  parts  of 
ffie  country  may  be  affected  where  you 
have,  say,  a green  belt  question,  or  the 


policy  for  caravans  in  an  area.  It  can 
then  be  left  to  the  Minister  to  conclude 
the  matter  by  his  policy  decision,  based 
upon  the  facts,  and  possibly  the  opinion 
of  the  inspector.  For  that  reason  I also 
share  the  view  that  it  would  be  helpful 
rather  than  harmful-  to  the  citizen  if 
that  policy  were  followed.  It  may  mean 
an  alteration  of  what  at  present  is  con- 
tained in  an  inspector’s  report. 

2126.  If  we  may  just  move  on  to  the 
enquiry,  there  I think  you  feel  strongly 
that,  whether  the  matter  is  initiated  by  a 
local  authority  or  by  the  Minister  him- 
self, the  proposer  should  prove  his  case 

before  the  inspector? Sir  Patrick 

Spens:  Yes. 

2127.  Not  only  on  the  facts,  but  that 

he  should  call  evidence  as  to  what  the 
policy  is? ^Yes. 

2128.  You  would  agree,  I suppose, 
that  if  counsel  for  an  objector  began  to 
cross-examine  as  to  the  policy  in  the 
sense  of  saying  “Is  that  really  neces- 
sary?” that  a time  would  be  reached 
when  the  inspector  or  the  witness  would 
be  entitled  to  say  : “ You  cannot  cross- 
examine  me  on  that ; that  is  broad 
general  policy.”  Where  you  draw  the 
line,  I do  not  know,  but  you  wouM 

agree  with  that? ^Yes,  I agree  with 

that. 

2129.  Not  only  should  the  case  be 

proved  and  evidence  as  to  policy  called 
in  that  sense,  but  all  government  wit- 
nesses should  be  available  and  subject  to 
cross-examination? ^Y es,  certainly. 

2130.  Again,  subject  to  drawing  the 

hne  somewhere  and  saying : “ This  is 
pure  policy,  you  cannot  pursue  that 
matter  with  me  ”? ^Yes. 

2131.  Then  come  the  awkward  ques- 
tions of  what  may  happen  after  the 
hearing.  As  we  have  heard,  the  Minis- 
ter may  want  to  take  expert  opinion 
from  somebody  else ; questions  may 
arise  as  to  further  evidence  in  connec- 
tion with  an  alternative  site,  and  matters 
of  that  sort.  Would  it  be  possible  for 
an  inspector  at  the  end  of  the  hearing 
not  to  close  it  formally  but  to  adjourn 
it  for  some  specified  period  during 
which  the  Minister  could  refer  back  to 
him  the  result  of  any  enquiries  he  had 
made,  and  then  the  objector  could  be 
entitled  to  cross-examine  or  comment ; 

would  that  be  a possible  procedure? 

I should  have  thought  it  would  be  not 
only  possible  but  desirable. 
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2132.  It  occurred  to  me  that  if  your 
suggestion  were  adopted  of  the  inspec- 
tor’s report  being  published  as  soon  as 
it  was  made,  that  adjournment  would 
enable  the  objector  to  come  back  and 
say : “ You  got  this  answer  wrong  ”,  or 
“You  misunderstood  my  position  on 

tins  That  would  certainly  give 

him  an  opportunity  of  trying  to  put 
right  any  mistake  of  fact. 

2133.  From  the  Department’s  point  of 
view  there  must  be  finality,  and  therefore 
there  would  have  to  be  a strict  limita- 
tion of  ^ time  during  which  the  hearing 
was  adjourned.  There  still  remains  a 
difficulty  which  always  impressed  me  in 
connection  with  a development  plan 
where,  as  I understand  it,  the  plan 
approved  may  differ  very  considerably 
from  that  under  discussion  at  the  en- 
qui^  and  may  contain  modifications 
which  objectors  have  never  had  an 
opportunity  of  dealing  with.  On  the 
other  hand,  to  have  a plan,  as  it  were, 
going  backwards  and  forwards  with  no 
finality  is  an  impossible  position.  I do 
not  know  if  your  Society  has  considered 
how  that,  which  is  a real  ground  of  com- 
plaint I think  now,  could  be  met  without, 

as  it  were,  frustrating  the  plan  itself? 

Mr.  Roots:  I have  given  some  thought 
to  ithat,  and  I do  not  think  the  diffi- 
culties are  or  need  be  quite  as  great  as 
they  are  in  theory.  Before  I answer  it 
could  I add  one  further  difficulty  which 
arises?  One  gets  cases — there  was  one 
just  a short  time  ago — ^where  certain 
land  is  shown  in  the  development  plan 
as  agricultural  land  and  the  landowner 
is  farming  it.  Without  reference  to  him 
a local  authority  can  go  to  the  Minister 
of  Housing  and  Local  Government  and 
obtain,  if  not  a final,  at  any  rate  a 
practically  final  planning  clearance  and 
can  get  from  the  Ministry  of  Agriculture 
clearance  for  that  land  to  become  build- 
ing land.  The  local  authority  then  make 
a compulsory  purchase  order  to  acquire 
the  land  for  housing,  and  when  the 
objector  discovers  it  and  raises  the  point, 
he  is  met  with  the  fact  that  the  Ministry 
of  Agriculture  have  given  their  clearance. 
The  result  is  that  to  all  intents  and  pur- 
poses the  battle  is  lost  before  the  fight 
occurs.  It  seems  to  me  that  if  the 
Minister  is  ready  to  make  alterations,  he 
should  not  do  so  until  at  least  the 
owner  of  that  land,  and  the  owners  and 
occupiers  of  other  land  which  could 
reasonably  be  said  to  be  affected,  have 
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been  notified.  I do  not  know  whether 
one  could  evolve  a system  which  would 
be  completely  watertight,  but  you  could 
evolve  a system  of  notifications  which 
would  in  fact  ensure  that  at  any  rate 
the  more  obvious  objections  would  be 
heard.  I do  not  believe  that  in  practice 
the  system  of  notification  and  asking  for 
representations  need  be  half  as  cumber- 
some or  as  lengthy  as  the  Ministry 
officials,  no  doubt  in  good  faith,  seem 
to  think. 

2134.  I think  under  the  present  pro- 
cedure of  dealing  with  planning  appeals 
it  is  for  the  appellant  whose  permission 
has  been  refused  by  the  local  authority 
to  open  the  appeal.  Is  there  anything 
to  be  said  in  practice  for  the  alternative 
of  the  local  authority  justifying  their 
refusal  on  appeal,  in  other  words,  the 

local  authority  opening? Mr.  Rees- 

Davies:  I do  not  .think  there  is  very 
much  in  it  one  way  o^r  the  other,  because 
you  hear  both  sides  O'f  the  matter  before 
you  go  away  that  day. — Mr.  Roots:  The 
appellant  has  to  start  but  he  also  speaks 
last. 

2135.  Chairman : That,  I think,  brings 

us  to  the  third  section  of  our  question- 
ing, which  is  really  the  business  of 
review.  We  have  dealt  with  what  in 
economics  are  called  the  “ built-in 
stabilisers  ”,  the  possible  improvements  in 
the  actual  procedure  of  tribunals,  hear- 
ings or  enquiries.  Now  we  come  to  the 
external  controls,  the  degree  to  which 
there  should  be  appeal,  to  what  sort  of 
body,  and  so  on.  I think  I am  right 
in  saying  that  to  begin  with  you  have 
lumped  together  all  the  activities,  pro- 
cedures, processes,  which  you  in  the 
pamphlet  have  called  administrative,  and 
considered  the  question  of  review, 
initially  anyhow,  in  relation  to  all  of 
them? Sir  Patrick  Spens:  Yes. 

2136.  So  that  it  follows  that  a ve^ 
great  many  administrative  actions  in 
which  you  have  been  interested  cannot 
interest  us  because  our  terms  of  refer- 
ence cover  only  administrative  actions 
either  which  involve  a hearing  or 
enquiry,  or  which  involve  the  hiving  off 
of  a decision  to  a tribunal.  The  ordinary 
on-going  course  of  administration  is  out- 
side our  purview,  although  it  is  some- 
thing with  which  you  concern  yourself 
properly  when  thinking  about  appeal. 
Our  questions  will  be  limited  to  the  two 
sides  that  we  can  look  into.  I shall  ask 
Lord  Justice  Parker  to  begin,  because 
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I think  he  will  lay  out  for  all  of  us 
what  the  issues  are  that  are  involved  in 
these  important  questions  of  appeal. 

2137.  Lord  Justice  Parker:  Sir  Patrick, 

I wonder  if  we  could  consider  first  of 
all  the  scope  of  appeal,  namely,  law  only, 
or  law  plus  fact,  or  law  plus  fact  plus 
discretion,  secondly,  to  whom  the  appeal 
should  be  made— whether  to  another 
tribunal,  an  administrative  division, 
nominated  judge,  and  so  on,  and,  thirdly, 
by  w'hat  method,  certiorari,  case  stated, 
straight  appeal,  etc.  Again,  may  we  keep 
the  distinction  between  tribunals  on  the 
one  hand  and  hearings  and  enquiries 
on  the  other.  Dealing  with  tribunals, 
a large  body  of  opinion  thinks,  and  I 
gather  you  are  firmly  convinc^,  that 
in  general  there  should  at  any  rate 
alw’ays  be  an  appeal  on  a point  of  law 
from  any  tribunal  to  the  High  Court? 
^Yes,  we  feel  that  veiy'  strongly. 

2138.  I wondered  in  passing  whether 
there  were  possible  exceptions.  I think 
you  said  earlier  that  you  had  found  no 
criticism  whatsoever  of  the  national  in- 
surance structure  which,  of  course,  ends 
with  a very  highly  skilled  Commis- 
sioner, who  is  really  in  the  position  of 
a High  Court  judge.  Would  you  think 
that  this  was  a case  in  which  an  excep- 
tion should  be  made  and  that  there 
should  be  no  appeal  on  law  beyond  the 

Commissioner? 1 personally  hate 

limiting  an  appeal  on  law  from  anybody. 
I think  appeals  on  law  should  go  to  the 
highest  legal  tribunal  in  the  land,  pos- 
sibly only  by  leave,  but  on  principle  I 
dislike  a final  legal  decision  coming 
from  a tribunal  or  court  other  than  the 
highest  court  in  the  land. 

2139.  May  we  move  on  a stage 
further  from  law  to  fact.  I think  it  is 
right  that  the  true  inferences  from  fact 
are  really  matters  of  law.  If  you  treat 
as  an  appeal  on  law  the  question 
whether  there  was  evidence  on  which  a 
reasonable  body  could  have  come  to  a 
certain  conclusion,  is  an  appeal  on  fact 
necessary?  May  I just  add  to  this ; in 
giving  your  answer  I should  like  you  to 
assume,  so  far  as  tribunals  are  con- 
cerned, that  all  the  improvements 
which  I tried  to  summarise  earlier  had 

been  made. Mr.  Simon : I think  our 

view  was  that  it  would  be  a luxury. 
You  can,  I suppose,  always  go  on  add- 
ing possibilities  of  review,  but  we  do  not 
feel  that  where  the  facts  have  been  gone 
into  by  a good  tribunal  one  is  justified 


in  both  impeding  the  administration  and 
adding  expense  generally  in  having  a 
further  review  on  fact. 

2140.  That  is  a very  fair  answer,  if 
I may  say  so.  The  occasions  on  which 
there  is  a completely  untrue  finding 
would  anyhow  be  rare  and  could  be 
rectified  by  a case  stated  procedure  akin 
to  that  used  in  appeals  from  magistrates. 

Sir  Patrick  Spens : I think  that 

could  be  so.  If  the  suggested  improve- 
ments in  procedure  were  made  it  would 
make  an  enormous  difference. 

2141.  Having  dealt  with  the  scope  of 
the  appeal,  we  come  to  the  question  of 
to  whom  and  how.  Bearing  in  mind 
that  it  is  going  to  be  law  as  extended 
to  cover  inferences  from  the  fact,  would 
there  be  any  advantage  in  your  Adminis- 
trative Division  of  the  High  Court  over 
a single  judge  or  a Divisional  Court? 

Mr.  Simon:  Our  proposal  for  an 

Administrative  Division  of  the  High 
Court  was  based  on  the  fact  that  we 
thought  a great  deal  of  the  trouble  arose 
not  in  appeals  where  the  facts  had  been 
gone  into,  but  where  the  facts  had  not 
been  gone  into ; the  latter  category  is, 
as  your  Chairman  pointed  out,  outside 
your  terms  of  reference. 

2142.  Bearing  in  mind  the  limitation 

of  our  enquiries  here,  the  position  could 
be  met,  so  far  as  what  we  are  now  con- 
sidering is  concerned,  by  case  stated 
either  to  a Divisional  Court  or  to  a 
judge? Yes. 

2143.  You  would,  of  course,  have  to 

retain  certiorari  as  strictly  understood, 
that  is  to  say,  to  deal  with  lack  of  juris- 
diction, although  you  no  • longer  need 
certiorari  to  deal  with  the  reasons  given 
for  the  decision? ^No. 

2144.  Which  could  be  dealt  with  by 

way  of  case  stated? ^Yes. 

2145.  There  is  one  other  matter  on 

which  no  doubt  you  will  be  able  to  help. 
Ideally,  I suppose,  the  best  method  of 
appeal  from  an  inferior  tribunal  to  the 
High  Court,  even  though  it  is  only  on 
law,  is  by  a straight  appeal,  like  there 
is  from  a county  court  judge,  with  a 
full  note  of  the  evidence  and  a full  judg- 
ment. That  I think  you  would  prob- 
ably agree  is  more  satisfactory  than  case 
stated? ^Yes. 

2146.  Case  stated,  on  the  other  hand, 

is  more  satisfacto^  than  certiorari  in 
respect  of  a speaking  order? Yes. 
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2147.  There  are  obvious  difficulties, 

with  the  pressure  at  which  these  tri- 
bunals work,  in  their  making  an  accur- 
ate and  long  note  of  evidence,  and  it 
would  be  still  more  difficult  and  expen- 
sive to  have  shorthand  writers? ^Yes. 

2148.  On  the  other  hand,  I suppose  it 
may  be  said  that  case  stated  is  rather 
a technical  procedure.  , Somebody  has 
got  to  draft  the  case,  which  takes  time 
and  skill.  Between  those  two,  which  do 
you  think  is  the  more  satisfactory  if  you 
have  got  to  have  a uniform  procedure  by 

way  of  appeal? Of  course,  I am  old- 

fashioned.  I started  at  the  bar  long 
before  judges  had  the  benefit  of  a full 
shorthand  note,  and  I have  argued  many 
an  appeal  on  nothing  except  the  judge’s 
note.  Sometimes  it  has  been  good,  and 
sometimes  it  has  been  bad,  and  I know 
the  difficulties  of  establishing  exactly 
what  happened  when  you  have  only  got 
a judge’s^  note.  I thinik  that  any  person 
in  a judicial  position  learns  to  make  a 
short  concise  note  of  the  ohly  points  that 
really  matter  for  appeal  very  quickly.  I 
personally  would  prefer  the  judge’s  note 
and  straight  appeal. — Mr.  Simon'.  I 
entirely  agree  with  that.  I only  want 
to  add  that  in  certain  appeals  from 
justices,  where  one  works  on  the  clerk’s 
note,  it  is  possible  to  point  out  major 
errors  in  the  note  by  means  of  affidavit. 
The  court  is  very  jealous  of  that  pro- 
cedure, I have  sometimes  felt  unduly 
jealous.  I feel  any  difficulty  in  working 
from  the  judge’s  note  might  be  mitigated 
by  adopting  that  procedure  and  allow- 
ing it  reasonable  amplitude. 

2149.  Chairman : Might  I just  hold  it 
there  for  one  moment  in  order  to  make 
sure  that  all  the  members  of  the  Com- 
mittee, including  myself,  are  clear  where 
v'e  have  got  to.  You,  Sir  Patrick,  and 
I think  Mr.  Simon  following  you,  were 
discussing  the  meffiod  or  the  nature  of 
the  appeal  in  terms  of  what  happens  in 
the  ordinary  court  of  law  where  you 
have,  for  example,  the  judge’s  notes. 
You  are  distinguishing  that  from  where 
you  may  have  the  total  record  as  taken 
down  by  a shorthand  writer.  I am  right, 
am  I not,  in  taking  you  both  to  agree 
that,  of  the  two  possibilities  propounded 
by  Lord  Justice  Parker,  in  the  case  of 
tribunals  you  opt  for  the  second  which 

he  named,  namely  case  stated? Sir 

Patrick  Spans:  No,  I opt  for  the  first 
one,  judge’s  notes. 
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2150.  It  would  be  a shortened  form  of 

the  total  case? ^Yes,  a very  shortened 

form  in  many  cases. 

2151.  Lord  Justice  Parker:  And  Mr. 

Simon  agrees? Mr.  Simon:  Yes,  I do. 

2152.  Lord  Balfour  of  Burleigh: 
Would  Mr.  Simon  explain  the  point  he 
made  about  pointing  out  errors  by 

affidavit? The  judge  does  not  take 

down  the  question  and  answ'er — he  gives 
the  purport  of  the  answer.  In  other 
words  he  takes  the  question  and  answer 
together  and  notes  what  he  thinks  is  the 
rnaterial  evidence.  It  may,  by  an  over- 
sight, be  incomplete  in  an  extremely  im- 
• portant  matter  when  the  matter  comes 
up  to  be  reviewed.  My  suggestion  was 
that  there  should  be  machinery  for  point- 
ing out  any  deficiency  in  the  note  by 
means  of  affidavit  by  the  parties. 

2153.  Lord  Justice  Parker:  I am  not 
quite  certain  what  you  and  Mr.  Simon, 
have  got  against  case  stated.  It  seems 
to  me  you  get  the  same  result,  bearing 
in  mind  that  the  appeal  would,  I suppose, 
go  to  a single  judge  ; it  would  not  go 
straight  up  to  the  Court  of  Appeal  like 
an  appeal  from  a county  court.  Do  you 
think  the  drafting  of  a case  makes  for 
such  difficulties  that  it  is  simpler  to  go 

by  way  of  straight  appeal? Sir  Patrick 

Spans:  I should  have  thought,  having 
regard  to  the  number  of  different 
tribunals  and  the  different  calibre  of 
them,  that  you  could  not  rely  on  getting 
a satisfactory  case  stated.  It  may  be 
unfortunate  if  you  do  not  get  a satis- 
factory judge’s  note,  but  there  it  is.  If 
you  get  a case  stated  you  are  tied  by 
w'hat  is  in  that  stated  case,  and  if  it  is 
badly  done  you  may  be  stated  out  of 
court  before  you  start. 

2154.  May  we  move  on  to  the  second 
heading,  hearings  and  enquiries,  and 
follow  the  same  course  ; first  of  all,  as 
to  the  scope  of  apneals.  Here  of  course 
it  is  difficult  to  talk  about  an  appeal  on 
a point  of  law  because  of  the  very  nature 
of  the  process  and  the  decision.  The 
existing  statute  gives  an  aggrieved  person 
an  opportunitv  of  going  to  the  court  and 
saying,  what  is  a point  of  law,  T suppose, 
that  the  action  was  ultra  vires  the 
enabline  Act,  or  that  the  proper  pro- 
cedure had  not  been  adopted.  Assuming 
that  vou  eet  all  that  you  have  asked  for 
in  reeard  to  the  procedure ; namely, 
prouer  presentation  of  the  case,  oppor- 
tunity to  cross-examine,  findings  of  fact 
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by  the  inspector,  publication  at  the  time 
of  his  report  with  the  findings  of  fact 
and  reasons,  does  not  the  existing  app^l 
on  the  basis  of  the  decision  being  outside 

the  powers  of  the  Act  suffice? Mr. 

Simon : You  are  missing  just  one  thing, 
and  that  is  a finding  of  fact  which  is 
not  supported  by  the  evidence  given,  or 
a mistake  as  to  the  fact. 

2155.  May  we  go  back  again ; I 

thought  we  had  covered  that,  if  the 
inspector’s  report  is  published  at  the 
time  he  makes  it  and  the  hearing  is 
adjourned,  say,  for  six  weeks  to  enable 
objections  to  be  taken  to  those  find- 
ings . . . . ^That  meets  the  point. 

2156.  Then  the  Minister  comes  to  his 
decision  and  gives  his  reasons.  Then 
what  I was  suggesting  was  that  the  only 
appeal  you  then  want  is  the  one  that 
exists  today,  namely,  if  you  say  that  the 
action  was  not  within  the  powers  of  the 
enabling  act  or  that  the  procedure  was 

not  complied  with? Yes,  I have  in 

mind  that  there  still  may  be  a finding 
of  fact  which  is  not  warranted  by  the 
evidence.  That  is,  as  you  pointed  out, 
a question  of  law,  and  since  it  is  a ques- 
tion of  law  it  should  be  examinable  by 
a court  of  law. 

2157.  You  said  earlier  I think  that  if 
one  can  go  on  multiplying  these  things 
it  would  be  ideal,  but  practically,  if  you 
have  one  opportunity  to  correct  the 

facts,  is  not  that  sufficient? 1 should 

have  said  so  practically ; not  ideally  but 
practically. — Sir  Patrick  Spens:  So 

should  I. 

2158.  On  this  question  of  appeals  on 
law  would  you  be  quite  satisfied  if  they 
went  to  the  High  Court  without  a 
special  Administrative  Division  of  it? 
^Yes. — Mr.  Simon:  The  Administra- 
tive Division  was  bound  up  with  our 
other  proposal. 

2159.  Chairman:  That  is  to  say,  if  we 
are  looking  at  the  matter  simply  in  terms 
of  our  remit  and  not  dealing  with  all 
that  vast  mass  of  administrative  action 
which  takes  place  apart  from  either  tri- 
bunals, hearings  or  enquiries,  then  the 
precise  suggestion  which  you  made  in 
your  booklet  for  dealing  with  problems 
of  appeal  does  not  arise  in  the  same 

form.  Do  you  agree  that  is  so? 

Sir  Patrick  Spens:  1 agree. 

2160.  And  you  would  agree  therefore 
that  the  provisions  for  review  or  appeal 


which  you  have  gone  through  in  con- 
versation with  Lord  Justice  Parker  do 
cover  the  area  with  which  we  are  imme- 
diately concerned? Yes. 

2161.  Namely  that  there  would  be 

ultimately  in  the  case  of  tribunals  an 
appeal  on  points  of  law  to  the  High 
Court? Yes. 

2162.  Mr.  Pritchard:  There  has  been 
talk  about  a judge’s  note.  Do^  you 
regard  it  as  inevitable  that  the  chairman 
of  the  tribunal  must  be  legally  qualified, 
or  do  you  consider  that  any  chairman 
would  be  able  to  make  notes  which 

would  be  adequate? Sir  Patrick 

Spens : I think  it  is  highly  desirable  that 
he  should  be,  but  I do  not  think  it  is 
inevitable.  I see  no  reason  why  in  a 
proper  case  someone  who  is  not^  a 
lawyer  should  not  be  capable  of  making 
a short  note  for  the  benefit  of  a higher 
court. 

2163.  In  the  case  of  the  procedure  in 

enquiries  and  hearings,  would  you  agree 
there  should  be  a time  limit  such  as  there 
now  is  under  both  statutes  for  the 
appeal? 1 think  so,  certainly. 

2164.  In  the  case  of  national  insur- 

ance, in  answer  to  Lord  Justice  Parker, 
you  said  you  considered  there  should  be 
an  appeal.  May  I take  it  you  meant  an 
appeal  from  the  Commissioner  and  not 
an  appeal  from  the  local  tribunal,  be- 
cause looking  at  the  Bill  it  seems  as  if 
an  appeal  from  the  local  tribunal  is  in- 
tended?  Only  from  the  Commis- 

sioner, and  confined  to  a point  of  law. 
I even  went  to  the  length  of  saying  that 
such  an  appeal  should  require  the  leave 
of  the  court  first. 

2165.  That  would  apply  where  there 
is  a right  of  appeal  from  one  of  these 
administrative  tribunals  to  another  one ; 
the  appeal  to  the  court  would  be  from 

the  senior  one? ^Yes. — Mr.  Simon: 

May  I add  a word  on  the  question  of 
an  appeal  from  the  Commissioner.  It 
does  strike  me  ^at  an  appeal  to  a nomi- 
nated judge  might  be  a luxury  in  that 
case,  because  you  have  someone  almost 
of  the  status  of  a High  Court  Judge.  I 
do  not  see  why  you  should  not  have  an 
appeal,  if  you  were  allowing  a further 
appeal  on  a point  of  law,  from  the  In- 
surance Commissioner  to  the  Court  of 
Appeal,  just  as  you  have  an  appeal  from 
the  Lands  Tribunal  to  the  Court  of 
Appeal. — Sir  Patrick  Spens : I should 
agree  with  that. 
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2166.  Lord  Balfour  of  Burleigh:  How 
are  the  judge’s  notes  made  available  to 
the  parties?  They  could  not  have  any 
opportunity  of  putting  anything  up  by 
affidavit  unless  they  had  the  judge’s 

notes ; what  happens? If  there  was 

an  appeal  the  clerk  of  the  tribunal  would 
furnish  a copy  of  the  notes  to  both 
parties.  The  original  would  go  up  to  the 
appellate  court,  and  should  be  in  its 
original  form  with  any  comments  in  the 
margin  that  the  head  of  the  tribunal  has 
made  about  witnesses  or  otherwise — they 
are  sometimes  the  most  v^uable  part  of 
the  note  and  are  not  to  be  found  on  the 
shorthand  note  of  today. 

2167.  That  is  what  happens  now,  is  it? 

Unfortunately  now  in  the  High 

Court  they  get  a transcript  without  the 
comments  of  the  judge. 

2168.  But  the  judge’s  notes  do  go  up  ; 

that  is  the  normal  procedure? ^Yes, 

from  the  County  Court. 

2169.  The  judge  has  to  be  rather  care- 
ful if  he  thinks  there  is  going  to  be  an 

appeal. Sometimes  a little  lack  of 

discretion  is  very  useful  up  above. 

2170.  Mr.  Bowen:  Whether  you  go  by 

way  of  case  stated  or  by  way  of  appeal 
on  the  basis  of  the  judge’s  notes,  it  is 
intended  that  it  shoiild  be  to  a single 
judge  in  the  High  Court,  is  it? ^Yes. 

2171.  And  is  there  any  appeal  from 

him? 1 think  on  the  matters  on  which 

an  appeal  on  this  basis  would  become 
allowable  I see  no  reason  why  there 
should  not  be  an  appeal  from  him  up 
to  the  Court  of  Appeal,  just  as  if  it  were 
an  ordinary  appeal  going  up. — Mr. 
Simon:  I think  I am  right  in  saying 
there  is  not  an  appeal  from  the  nominated 
judge  in  pensions  cases. 

2172.  But  you  would  not  have  that 
limitation? — r-No,  I would  not  have  that 
limitation. 

2173.  Turning  to  another  subject — 
costs.  In  most  instances  now,  no  costs 
are  awarded,  even  when  administrative 
tribunals  have  power  to  award  them. 
Do  you  think  there  should  be  a change 
in  that  respect,  and  that  if,  not  the  initial 
tribunal,  the  next  appeal  tribunal  should 

have  complete  discretion  as  to  costs? 

Sir  Patrick  Svens:  Certainly  on  appeals 
against  decisions  of  tribunals  of  first 
instance  I think  so.  I would  not  make 
any  alteration  in  the  present  practice 
below. 

32099 


2174.  Do  you  think  the  legal  aid 

schemes  should  apply  to  appeals  from  ad- 
ministrative tribunals? Mr.  Fletcher- 

Cooke:  Yes,  I think  so,  why  not?  After 
all,  the  appeals  would  have  to  go  through 
the  hoop  of  the  Legal  Aid  Committee 
to  see  they  were  not  frivolous. — Sir 
Patrick  Spens:  May  I just  add  this;  it 
is  very  difficult  to  limit  legal  aid  now 
that  it  has  been  extended  to  the  county 
courts. 

2175.  Mr.  Johnston'.  On  the  judge’s 

notes ; it  is  the  fact,  is  it  not,  that  if  a 
judge  is  required  to  take  a note  which 
is  to  be  taken  to  a court  of  appeal,  it 
has  a tendency  to  make  the  proceedings 
much  more  lengthy? ^Yes. 

2176.  I understood  you  to  say  in 
answer  to  the  Chairman’s  questions  that 
vou  would  be  satisfied  if  appeals  from 
ministerial  decisions  were  limited  to 
questions  of  ultra  vires  and  to  questions 
relating  to  failure  to  observe  the  rules 
of  natural  justice,  provided  always  that 
the  preliminary  points  were  met,  that  is, 
that  there  was  a report  by  the  inspector 
which  was  open  to  correction  by  repre- 
sentation to  the  Minister ; is  that  right? 
— ^That  is  right. 

2177.  That  does  not  quite  meet  my 
understanding  of  what  I believe  was  said 
earlier,  that  is  that  what  you  desired 
was  a declaration  to  Parliament  by  the 
Minister  of  the  policy  which  he  intended 
to  follow  in  the  particular  matter,  and 
that  an  appeal  would  lie  from  any 
decision  of  the  Minister  on  the  ground 
that  he  had  gone  beyond  or  had  not 
followed  the  policy  which  he  had  de- 
clared to  Parliament.  That  is  not  so? 
'No. 

2178.  I had  misunderstood  you  earlier? 
^Yes. 

2179.  Major  Morrison : Could  I ask 
Sir  Patrick  or  his  colleagues  whether  they 
have  any  views  about  the  Arton  Wilson 
Reportf^).  which  refers  to  Agricultural 
Land  Tribunals  and  County  Agricultural 
Executive  Committees,  or  if  they  have 
any  other  views  about  Agricultural 

Executive  Committees? have  only 

just  had  an  ODportunity  of  reading  it, 
and  I notice  with  verv  great  interest,  as 
an  indication  of  something  I said  earlie^, 
that  the  Committee  recommend  that  in 

(’■)  Cmd.  9732.  Report  of  the  Committee 
appointed  to  review  the  provincial  and  local 
organisation  and  procedures  of  the  Ministry  of 
Agriculture,  Fisheries  and  Food. 

A 10 
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all  cases  of  a supervision  order  the 
farmer  concerned  shall  be  given  a written 
statement  of  the  grounds  on  which  the 
supervision  order  has  been  made,  and 
wTitten  directions  as  to  anything  that  he 
must  or  must  not  do  to  the  land.  There 
is  no  appeal  against  a supervision  order, 
but  of  course  a supervision  order  may 
well  be  followed  up  by  an  order  for  dis- 
possession or  something  of  that  sort, 
and  then,  of  course,  whether  or  not  he 
has  complied  with  the  directions  pre- 
viously given  to  him  will  be  much  more 
easily  decided,  if  the  reasons  have  been 
given  in  writing.  I only  cite  it  as  show- 
ing that  the  latest  Committee  which  have 
enquired  into  this  field  support  the  view 
that  written  reasons  should  be  given  to 
every  subject  who  is  being  hauled  over 
the  coals.  I have  not  had  time  to  con- 
sider and  comment  on  the  rest. 

2180.  Have  you.  Sir,  or  anybody,  any 
views  on  Agricultural  Executive  Com- 
mittees which  are  very  often  the  starters 
of  the  troubles  before  the  cases  ever  get 

to  tribunals? 1 have  views,  but  I do 

not  think  they  are  relevant  to  this  Com- 
mittee.— Mr.  Simon : Mr.  M.  A.  L. 
Cripps  of  our  Society  was  coming  along 
to  answer  any  questions  on  this  subject 
but  I am  afraid  he  has  not  been  able 
to  get  here.  Tf  the  Committee  wished, 
I am  sure  he  could  come  along  and 
answer  any  questions  you  had  to  ask 
about  this  from  a forensic  point  of  view. 
He  has  had  very  great  experience  of  this 
subject. 

Chairman : Thank  you  very  much. 
May  we  just  remember  that? 

2181.  Lord  Lmlitkgow:  As  a complete 
layman  on  this.  I W'onder  whether  you 
have  any  inhibitions  whatsoever  on  the 
subject  of  askins  the  High  Court  _ to 
tackle  in  a new  Administrative  Division 
subjects  w'hich  at  the  moment  they  them- 
selves have  refused  to  tackle?  Have  you 
any  fears  that  the  fine  edge  between  the 
administrative  decision  and  the  judicial 
decision  might  be  blurred  if  we  asked 
the  iudnes,  on  whom  we  relv  to  adminis- 
ter the  law’  of  the  land  in  its  most  exact 
form  to  pronounce  on  it.  Are  you 
neT\rous  that  anv  Division  of  this  sort 
might  blur  the  distinction  or  might 
destroy  the  simple  faith  of  people  in  the 

iudses  themselves? Sir  Patrick  Svens : 

I personally  have  not.  Tf  our  further 
recommendations  about  an  Administra- 
tive Division  are  considered  in  other 
quarters,  I am  afraid  the  courts  are  not 


going  to  escape  from  having  to  deal  with 
this  sort  of  question.  The  status  of  the 
High  Court  judges  is  such  that  the  sub- 
ject sooner  or  later  wants  matters  which 
vitally  affect  his  individual  fortunes  to 
be  decided  by  a court  of  which  a High 
Court  judge  is  the  president.  You  have 
only  to  consider  the  provisions  of  the 
Restrictive  Trade  Practices  Bill,  now 
before  the  House  of  Commons,  to  realise 
what  Her  Majesty’s  judges  may  be  asked 
to  do. 

2182.  Have  you  read  “ Government 
under  the  Law"  by  a Hastings  Group 
of  the  National  Liberal  Organisation? 
^Yes. 

■ 2183.  You  would  not  agree  with  that? 

should  certainly  be  very  strongly 

against  an  appeal  tribunal  which  was  out- 
side the  general  purview  of  the  courts. 
It  would  set  up  a rival  system  of  justice 
which  I think  might  develop  into  some- 
thing very  dangerous. 

2184.  Mr.  Bowen:  Do  you  think  there 
is  any  danger  in  our  judges  being  mked 
up  wilb  questions  of  political  policy? 

1 have  got  strong  -\dews  ; our  judges 

can  protect  themselves  quite  well. 

2185.  Lord  Justice  Parker:  May  I ask 

you  one  general  question?  I did  ask  you 
about  the  national  insurance  structure, 
about  which  you  had  no  criticism  at  the 
moment.  One  of  the  most  extraordinary 
structures  seems  to  be  that  of  the 
National  Health  Service,  but  it  works 
apparently.  Have  you  heard  any  real 
criticism  of  that?  I got  the  impression 
that  the  whole  thing  has  been  developed 
over  a period  of  years  and  that  its  basis 
was  in  part  historical  and  in  part  a desire 
to  provide  a system  to  please  the  pro- 
fessional men.  I also  got  the  impression 
that  the  professional  men  are  quite  satis- 
fied.  Mr.  Cumming-Bruce : I think 

that  there  are  an  enormous  number  of 
objections  that  any  lawver  is  bound  to 
have  to  a great  many  of  the  procedures 
of  these  committees,  but  over  the  period 
that  I have  been  watching  them — since 
vesting  day  in  1948 — think  the  system 
has  worked  most  extraordinarily  well. 
There  is  continuous  and  delicate  nego- 
tiation between  the  doctors  and  the 
Minister  of  Health,  the  Minister  being 
primarilv  concerned  in  that  respect  to 
safeguard  the  rights  of  the  patient  and 
it  would  surprise  me  if  anv  attempt  to 
reform  these  tribunals  or  committees  by 
including  them  in  anv  general  reform 
were  to  prove  a success. 
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2186.  Mr.  Bowen:  One  question  that 
arises  frequently  is  whether  the  names 
of  nnedical  men  who  are  dealt  with 
under  the  disciplinary  procedure  should 
be  published.  Have  you  any  views  on 

this  question? 1 should  have  thought 

it  was  most  unwise.  Doctors  are  terri- 
fied, perhaps  irrationally  but  perhaps 
sensibly,  of  any  personal  publicity  in 
connection  with  a medical  disaster, 
whatever  the  results  may  be.  I think 
there  is  already  a tendency  among 
doctors  to  be  anxious  about  the  risk  of 
publicity  in  connection  with  cases  that 
have  gone  wrong  without  any  breach  of 
duty  on  their  part,  and  any  move  to  in- 
crease the  publicity  of  medical  disciplin- 
ary proceedings  might  have  a surpris- 
ingly adverse  affect  upon  the  morale  of 
the  doctors. 

2187.  Chairman:  1 have  just  one  last 
question.  I wondered  whether,  Sir 
Patrick,  within  your  own  experience  or 
that  of  your  colleagues,  there  was  any- 
thing which  you  would  care  to  tell  us 
about  the  general  quality  of  the  inspec- 
torate which  deals  with  these  hearings 
and  enquiries.  We  have  had  a certain 
amount  of  evidence  and  it  tends  to  show 
that  they  are  almost  universally  recog- 
nised as  impartial  and  that  there  seems 
to  be  very  little  cause  for  complaint. 
When  I say  impartial,  of  course,  I mean 
that  they  have  no  personal  bias.  I am 
not  considering  that  rather  more  diffi- 
cult question  of  their  briefing.  Clearly 
die  standards  which  are  observed  in  the 
holding  of  these  public  enquiries  is  a 

matter  of  importance. Mr.  Rees- 

Davies:  I have  discussed  this  question 
with  the  inspectors  of  the  old  Ministry 
of  Town  and  Country  Planning  and 
with  the  present-day  inspectors  of  the 
Ministry  of  Housing  and  Local  Gov- 
ernment. I think  their  status  could  be 
raised  if  they  became  a separate  board  1 


of  inspectors  under  whatever  Ministry 
it  may  happen  to  be.  At  present  they 
are  part  of  the  Department,  although  in 
fact  they  are  inspectors  and  dealing 
solely  with  the  work  of  the  inspectorate. 
It  is  also  true,  as  is  stated  in  our  book- 
let, that  it  would  give  them  further 
status  if  their  signatures  were  attached 
to  the  report.  Both  these  changes  would 
enhance  their  standing. — Mr.  Roots:  1 
agree  generally  with  those  comments 
about  inspectors.  The  inspectors  them- 
selves say  the  system  which  they  repre- 
sent when  they  are  sitting  suffers  greatly 
from  matters  outside  their  control.  There 
is  no  one  at  the  head  of  them  with  the 
knowledge  and  the  desire  to  see  that  a 
fair  and  proper  hearing  is  given.  If 
there  were,  the  glaring  dishonest  and  un- 
fair practices  which  arise,  for  example 
in  a case  of  agricultural  land  today, 
could  not  possibly  go  on.  The  inspectors 
today  simply  shrug  their  shoulders  and 
say — “ We  know  nothing  about  agri- 
culture. We  quite  agree  it  is  utterly  un- 
fair, but  there  is  nothing  we  can  do.”’ 
That  is  borne  out  partly,  I think,  by  the 
evidence  given  before  you  and  partly  by 
what  anybody  who  has  talked  to  senior 
civil  servants  on  the  subject  hears.  Many 
of  them  are  still  in  the  days  of  ex  parte 
Yaffe  in  1931.  They  have  not  appre- 
ciated how  the  system  has  grown.  If 
the  inspectors  were  a body  with  real 
status  they  could  ask  for  information  or 
cornment  on  the  conduct  of  a case 
during  the  course  of  the  hearing.  I be- 
lieve that  would  do  an  enormous  amount 
of  good.  At  present  the  inspectors  are 
at  a great  disadvantage  because  they 
have  to  sit  there  and  allow  any  sort  of 
nonsense  to  come  out. 

Chairman : Thank  you  very  much.  It 
remains  for  me  to  thank  you.  Sir 
Patrick,  and  your  colleagues  very  much 
•r  all  the  evidence  you  have  given  us. 


(The  witnesses  withdrew.) 
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Tuesday,  8th  May,  1956 


Present : 

The  Rt.  Hon.  Sir  Oliver  Franks,  G.C.M.G.,  K.C.B.,  C.B.E. 
(Chairman) 


The  Lord  Balfour  of  Burleigh 
Mr.  R.  Bowen,  Q.C.,  M.P. 

Dame  Florence  Hancock,  D.B.E. 

Me.  D.  Johnston,  Q.C.,  M.P.(i) 

Sir  Geoffrey  King,  K.C.B.,  K.B.E., 


The  Marquess  of  Linlithgow,  M.C. 
Major  John  Morrison,  T.D.,  M.P. 
The  Rt.  Hon.  Lord  Justice  Parker 


Mr.  H.  Wentworth  Pritchard(i) 
Mr.  a.  V.  Symons 


M.C. 


Professor  K.  C.  Wheare,  C.M.G. 


Mr.  J.  Littlewood  (Secretary) 

Mr.  J.  L.  CL.ARK  (Assistant  Secretary) 


(')  Afternoon  session  only. 


Memorandum  submitted  by  the  Trades  Union  Congress 

Our  submissions  deal  with  one  important  group  of  tribunals  falling  within  the 
Committee’s  terms  of  reference,  namely  tribunals  under  the  National  Insurance  Acts 
and  related  social  security  schemes.  The  General  Council  consider  that  these 
tribunals  are  in  general  operating  satisfactorily  and  wish  to  make  the  following 
general  observations : — 

(d)  We  are  strongly  of  the  opinion  that  claims  should  be  dealt  with  by  the 
existing  machinery  of  special  Statutory  Authorities,  not  by  the  ordinary 
Courts  of  Law.  The  need  for  informal  machinery  of  this  kind  was 
recognised  as  long  ago  as  1911,  and  has  worked  satisfactorily  since  then. 
It  would  be  quite  wrong  in  our  view  to  involve  the  Ministry  of  National 
Insurance  in  litigation  in  the  sense  of  legal  proceedings  between  contending 
parties.  The  Ministry  is  concerned  with  impartial  administration  of  the 
National  Insurance  Scheme  on  behalf  of  the  whole  body  of  insured  con- 
tributors, and  neither  the  Ministry  nor  individual  claimants  should  be 
treated  as  litigants,  as  insurance  companies  and  workpeople  were  treated 
under  Workmen’s  Compensation. 

(b)  The  importance  of  settling  claims  in  a friendly  and  informal  atmosphere 

cannot  be  over-stressed.  The  formal  atmosphere  of  the  Law  Courts  is 
quite  unsuited  for  dealing  with  the  intimate  personal  problems  of  the  sick 
and  disabled,  the  unemployed,  widows,  and  old  people  which  constitute 
much  of  the  work  of  National  Insurance  Local  Appeal  Tribunals.  In 
our  experience  Local  Appeal  Tribunals  enjoy  the  confidence  of  those  who 
appear  before  them,  and  we  believe  that  this  is  in  large  measure  due  to 
the  informal  and  sympathetic  atmosphere  of  the  proceedings.  We  consider 
that  it  is  most  important  that  this  confidence  should  not  be  impaired  by 
the  introduction  of  a more  formal  and  legalistic  atmosphere.  In  particular 
it  would  in  our  view  be  a mistake  to  change  the  existing  provision 
restricting  legal  representation  before  Local  Appeal  Tribunals.  Two  specific 
submissions  in  connection  with  Local  Appeal  Tribunals  are  contained  in 
the  attached  Appendix. 

(c)  Our  experience  of  Workmen’s  Compensation,  under  which  claims  were 

dealt  with  in  the  Courts,  confirms  the  above  submissions.  Cases  raising  an 
important  question  of  principle  might  have  to  be  fought  out  first  in  the 
County  Court,  then  the  Court  of  Appeal  and  finally  in  the  House  of  Lords, 
even  though  the  actual  amount  involved  might  be  small.  Without  the 
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support  of  his  Union,  the  injured  worker  could  not  fight  such  cases  at 
all.  Trade  union  funds  might  be  called  upon  to  meet  litigation  costs  of 
some  thousands  of  pounds  in  respect  of  a single  case.  Besides  being 
extremely  costly,  the  old  system  mvolved  long  delay ; it  was  not  uncommon 
for  a period  of  years  to  elapse  between  the  accident  and  the  final  decision. 
As  a result  of  all  this  litigation,  a mass  of  case  law  was  built  up,  which 
made  it  increasingly  difficult  for  the  lawyer,  let  alone  the  layman,  to  find 
his  way  through  the  mass  of  complicated  decisions. 

So  long  as  compensation  for  industrial  injury  was  treated  as  a branch 
of  employers  liability  it  was  not  possible  to  achieve  the  intention  of  the 
original  Workmen’s  Compensation  legislation  that  claims  should  be  settled 
by  informal  and  friendly  arbitration.  The  resulting  expense,  delay  and 
atmosphere  of  legal  controversy  caused  considerable  bitterness  and  did 
much  to  discredit  the  whole  Workmen’s  Compensation  system.  Under  the 
Industrial  Injuries  Act  provision  for  the  disabled  is  based  on  social  service 
principles  and  we  consider  'that  one  of  the  major  improvements  resulting 
from  this  change  is  that  disputed  cases  are  no  longer  dealt  with  in  the 
ordinary  Courts. 


Appendix 

We  wish  to  submit  the  following  further  submissions  in  connection  with  Local 
Appeal  Tribunals : — 

1.  Chairmen  of  Local  Appeal  Tribunals 

At  present  those  appointed  to  serve  as  Local  Appeal  Tribunal  Chairmen  are 
required  to  possess  legal  qualifications.  While  fully  recognising  that  Tribunal 
chairmen  must  be  properly  qualified  for  this  important  work  we  consider  that 
people  who  are  not  lawyers  but  whose  special  experience  makes  them  suitable 
for  appointment  should  not  be  excluded. 

2.  Appeals  to  Commissioner  from  Local  Tribunal  Decisions  in  Industrial  Injury 

Cases 

Under  the  Industrial  Injuries  Act  a trade  union  wishing  to  appeal  to  the 
Commissioner  from  a Local  Appeal  Tribunal  decision  must  obtain  the  leave 
of  the  Tribunal  or  the  Chairman.  (Similar  leave  must  be  obtained  by  the 
Insurance  Officer  and  individual  claimants.)  Under  the  National  Insurance 
Act  a trade  union  has  an  automatic  right  of  appeal,  no  leave  being  required. 
We  consider  that  the  provisions  of  the  Industrial  Injuries  Act  should  be  brought 
into  line  with  those  of  the  National  Insurance  Act. 


Examination  of  Witnesses 

Mr.  Claude  Bartlett 
Mr.  Harold  Collison 
Mr.  C.  R.  Dale 

on  behalf  of  the  Trades  Union  Congress. 


Called  and  Examined. 


1\Z%.  Chairman'.  Mr.  Bartlett,  we  have 
noticed  that  in  the  written  evidence  which 
you  have  submitted  you  have  confined 
yourselves  to  one  part  of  the  field  with 
which  we  are  concerned,  namely  the 
Tribunals  under  the  National  Insurance 
Acts.  I think  we  should  like  to  get  you 
to  elaborate,  if  you  will,  some  of  the 
views  expressed. 

You  begin  by  saying  that  the  General 
Council  consider  that  these  Tribunes  are 
in  general  operating  satisfactorily — ^that 


is  in  line  with  most  of  the  evidence  we 
have  received  on  this  subject — ^but  there 
are  one  or  two  points,  I think,  where  we 
should  like  to  know  a little  more  about 
the  reasons  for  the  views  which  you  put 
forward.  For  example,  you  think  that 
the  provisions  which  prohibit  legal  repre- 
sentation in  hearings  of  national  insur- 
ance cases  should  be  continued.  We 
have  heard  arguments  in  favour  of  repre- 
sentation lalways  being  allowed  and  it 
may  be  that  in  the  case  of  many 
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tribunals  that  is  right.  But  if  one  comes 
across  an  exception,  then  the  question 
is,  why  exactly  is  it  right  in  that  case  to 
do  the  opposite  of  what  in  other  cases 
seems  sensible? 

I should  like  to  begin  with  a very 
broad  question  which  arises  on  the  first 
sentence  of  your  paragraph  {a),  where 
you  state  that  you  are  strongly  of  the 
opinion  that  claims,  whether  under  the 
National  Insurance  Act  or  the  Industrial 
Injuries  Act,  should  be  dealt  with  by  the 
existing  machinery,  that  is,  these 
tribunals,  and  not  by  the  ordinary  courts 
of  law.  Would  you  tell  us  more  about 
the  reasons  or  experiences  which  lie  be- 
hind that  view? Mr.  Bartlett  \ The 

General  Council  feel  very  strongly  on 
this  and  are  very  anxious  to  maintain  the 
informality  of  proceedings  for  hear- 
ing these  appeals.  The  essential  require- 
ment in  our  view  is  the  speed  with  which 
the  appeals  can  be  heard,  and  we  natur- 
ally feel  that  if  you  introduce  a legalistic 
atmosphere  it  might  tend  to  prolong  and 
delay  hearings,  which  in  our  view  would 
be  a very  bad  thing. 

There  is  also  the  question  of  expense. 
If  the  legal  procedure  is  introduced  there 
would  naturally  be  expense  either  for 
the  individual  or  for  the  organisation  in 
sponsoring  the  claimant’s  appeal.  It 
might  even  mean  that  in  some  cases  they 
would  have  to  engage  counsel,  and  one 
can  easily  appreciate  that  that  would 
entail  expense  and  delay  in  having  the 
various  appeals  heard. 

We  take  the  view  that  the  Commis- 
sioner is  a legal  authority,  and  we  recog- 
nise and  appreciate  his  soundness  and 
impartiality.  Where  there  are  difficult 
questions  of  law  to  be  determined,  pro- 
vision is  made  whereby  they  can  be 
dealt  with  by  a tribunal  of  three  Cona- 
missioners,  and  we  feel  that  is  an  addi- 
tional safeguard  against  any  slip  in  the 
Commissioner’s  decision. 

We  naturally  feel  that  there  must  be 
finality  somewhere,  and  in  the  absence  of 
any  unsatisfactory  decisions  by  the  Com- 
missioner we  feel  there  is  no  need  for 
further  appeal  machinery.  We  have  no 
evidence  and  there  has  been  no  indica- 
tion to  us.  of  a demand  for  further 
appeal  machinery.  There  seems  to  be 
general  satisfaction  with  the  existing 
machinery.  It  is  still,  of  course,  un- 
decided whether  proceedings  by  cer- 
tiorari can  be  brought  in  the  High  Court 


against  a decision  of  the  Commissioner  ; 
only  one  case  has  been  brought  so  far. 
which  was  inconclusive,  which  to  us 
shows  no  real  desire  to  get  to  the  High 
Court. 

Then  of  course  there  is  need  for  flexi- 
bility in  securing  amendments  in  the  law. 
Much  of  the  workmen’s  compensation 
law  was  laid  down  in  judgements  of  the 
Court  of  Appeal  and  the  House  of  Lords. 
This  led  to  a good  deal  of  inflexibility 
in  securing  amendments  since,  if  the 
Court  of  Appeal  gave  a decision  which 
was  regarded  as  unsatisfactory,  it  was 
extremely  difficult  to  get  amending  legis- 
lation until  the  law  was  finally  settled. 
The  discretionary  element  in  the  Com- 
missioner’s decision  is,  in  our  view, 
essential.  Whilst  we  recognise  the  need 
for  uniformity  of  decisions  and  the  appli- 
cation of  broad  legal  rules,  we  feel  that 
the  discretionary  element  should  be 
preserved. 

2189.  You  have  put  before  us  several 
considerations  which  all  move  in  the 
same  direction.  One  of  them  is  speed. 

I am  sure  that  the  speed  with  which_the 
existing  tribunals  produce  their  decisions 
is  greater  than  with  the  old  style  work- 
men’s compensation,  but  perhaps  that  is 
not  the  only  criterion.  Are  you  satisfied, 
apart  from  the  comparison  with  the  past, 
that . in  general  the  speed  with  which 
decisions  are  arrived  at  by  these 

Tribunals  is  satisfactory? Mr.  Dale: 

I think  we  have  had  singularly  few  com- 
plaints of  delay.  There  is  a special  point, 
which  I think  ought  to  be  made,  that 
speed  may  be  particularly  desirable  in 
National  Insurance  and  Industrial  In- 
juries cases.  For  example  it  was  possible 
to  get  the  recent  difficulty  in  connection 
with  the  guaranteed  wage  agreements 
before  the  Commissioner  fairly  quickly. 

2190.  The  point  of  cheapness  we  can 
follow.  It  obviously  is  cheaper  if  you 
do  not  have  to  pay  fees.  As  for  inform- 
ality, let  me  put  the  point  in  this  way: 
in  regard  to  other  tribunals  we  have  had 
evidence  which  makes  us  at  times 
wonder  just  how  far  informality  is  a 
good  thing.  If  you  like,  we  can  dis- 
tinguish between  a regular,  if  very  simple 
procedure,  and  an  atmosphere  of  in- 
formality. We  have  had  a good  deal  of 
evidence  that  in  certain  types  of  case 
there  is  a very  great  deal  to  be  said  for 
informality  of  atmosphere  and  surround- 
ings and  general  conduct,  but  it  is  not 


Printed  image  digitised  by  the  University  of  Southampton  Library  Digitisation  Unit 


EVIDENCE  OF  THE  TRADES  UNION  CONGRESS 


313 


so  clear  that  the  informality  should  ex- 
tend, so  to  speak,  to  an  absence  of  rules 
of  procedure  of  any  kind,  because  then 
things  can  be  very  much  at  the  mercy 
of  whim  or  accident,  and  you  can  get 
decisions  which  vary  from  one  tribunal 
to  another,  and  differences  of  practice 
by  different  tribunals.  Would  you  con- 
sider that  in  the  National  Insurance  Tri- 
bunals and  Industrial  Injuries  Tribunals 
the  informality  which  you  described 
is  an  asset  and  thoroughly  good,  or  has 

it  weak  points? Mr.  Collison:  The 

question  of  informality  is  important  be- 
cause quite  obviously  the  type  of  people 
who  go  to  these  Tribunals  respond  much 
more  readily  to  informality.  You  do 
need  to  get  factual  and  correct  inform- 
ation, and  you  are  more  likely  to  get  it 
if  there  is  an  informal  atmosphere.  Com- 
pare the  type  of  atmosphere  there  with 
the  type  you  would  have  if  a man  were 
in  court  being  cross-questioned  by  coun- 
sel. I am  quite  sure  that  in  this  respect 
the  result  is  much  better  if  the  present 
procedure  is  followed. 

With  regard  to  the  second  point, 
having  some  detailed  procedure,  I do 
not  think  we  could  object  to  that  basic- 
ally, if  you  will  bear  in  mind  that  there 
is  always  a need  to  retain  the  atmos- 
phere of  informality  and,  if  I may  use 
the  word,  friendliness.  I think  the 
responsibility  of  maintaining  that  atmos- 
phere largely  devolves  upon  the  chair- 
man— a great  deal  depends  on  the  chair- 
man— but  a form  of  procedure  I think 
could  be  very  easily  accepted  provided 
that  it  did  not  destroy  informality  so 
that  the  claimant  became  afraid.  I am 
speaking  in  the  interest  of  enabling  the 
chairman  to  arrive  at  a proper  result 
on  the  basis  of  truth. 

2191. 1 forget  for  the  moment  whether 
the  chairmen  of  National  Insurance  and 
Industrial  Injuries  Tribunals  are  lawyers. 

Mr.  Bartlett:  In  the  main. — Mr. 

Collison : All  the  chairmen  dealing  with 
Industrial  Injuries  cases  have  legal 
qualifications. 

2192.  And  there  of  course  the  ques- 

tion of  the  law  is  more  obviously  and 
immediately  relevant  and  more  legal 
points  arise? ^Yes,  that  is  true. 

2193.  Do  you  have  a view  about 
whether  in  general  it  is  helpful  that 
the  chairman  of  these  Tribunals  should 

have  legal  qualifications? Mr. 

Bartlett:  The  General  Council  feel  that 
legal  qualifications  should  not  be  the 
only  type  of  qualification  for  the  chair- 


men of  these  Tribunals.  The  General 
Council  are  of  course  aware  of  a large 
number  of  people,  both  in  the  trade 
union  movement  and  outside,  who  seem 
eminently  suitable  to  be  chairmen.  Many 
have  devoted  many  years  to  a study  of 
these  problems  and,  in  our  view,  would 
be  excellent  people  to  serve  as  chair- 
men. They  may  have  had  many  years 
experience  in  the  social  and  insurance 
departments  of  their  organisations.  They 
are  usually  people  of  standing  in  their 
locality  with  an  extensive  knowledge  of 
local  conditions  and  problems.  Many 
of  them,  when  they  retire,  naturally  look 
for  some  avenue  of  public  service  to 
which  they  can  devote  their  years  of 
retirement  and  in  which  they  can  give 
to  the  public  the  benefit  of  the  know- 
ledge and  advice  gained  over  the  years. 

2194.  I do  not  think  any  of  us  would 
argue  that  there  was  a special  sanctity 
about  legal  experience,  but  it  can  of 
course  be  very  useful,  especially  when 
you  are  trying  to  establish  the  facts.  It 
is  very  important  in  all  these  cases  to 
establish  the  facts  clearly  and  beyond 
doubt,  and  it  becomes  more  relevant,  I 
think,  the  more  one  insists  on  the  in- 
formality of  the  proceedings.  If  the 
proceedings  are  governed  by  relatively 
strict  rules,  for  example  rules  of  evi- 
dence, then,  as  it  were,  the  conduct  of 
affairs  itself  helps  to  find  the  facts.  I 
think  the  argument  for  legal  experience 
in  the  chairman  is  that  it  might  be  the 
natural  corollary  to  informality  of 
atmosphere,  so  as  to  secure  that  facts 

are  duly  found. Mr.  Dale:  May  I 

ask  whether  your  point  is  that  if  you 
have  a fairly  strict  form  of  procedure  the 
need  for  legal  qualifications  in  the 
chairman  is  less? 

2195.  I think  I would  put  it  the  other 
way,  that  if  you  have  a very  informal 
procedure  the  need  for  legal  qualifica- 
tions in  the  chairman  might  be  more. 

^I  fully  appreciate,  S^ir,  that  the 

chairman  has  a very  responsible  job  to 
do,  to  regulate  the  proceedings,  weigh 
evidence  and  apply  legal  rules  ; but  we 
do  feel  strongly  that  this  is  only  one 
part  of  his  job,  and  that  there  is  an 
equally  important  function,  which  is  to 
apply  common  sense  and  an  understand- 
ing of  human  nature.  I think  our  claim 
that  there  should  not  be  a complete 
insistence  on  having  a legally  qualified 
chairman  arises  from  the  importance  we 

attach  to  those  two  qualities. Mr. 

Collison:  May  I add  that  we  have  a 
great  deal  of  experience  of  workmen’s 
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compensation  and  we  know,  and  every 
trade  union  secretary  and  legal  depart- 
ment knows,  that  time  after  Time  in  the 
old  days  cas^  failed  from  the  applicant’s 
and  the  union’s  point  of  view  sitnply 
because  the  man  had  been  tied  up  with 
clever  questioning,  with  the  result  that 
an  appeal  had  to  be  put  in  and  that 
brought  in  the  question  of  expense  and 
so  on.  It  has  led  us  to  beheve  fairly 
firmly  that  there  should  be  a distinct 
separation  in  this  field,  and  that  it 
shoifid  be  done  by  the  present  machinery 
as  far  as  possible. 

2196.  Major  Morrison:  Mr.  Bartlett 
referred  to  the  point  of  the  chairman 
not  necessarily  being  a man  of  law.  As 
I understand  it  the  chairman  is  a man 
of  law  at  the  moment  and  is  paid.  Has 
Mr.  Bartlett  any  views  on  whether  a 
non-legal  chairman,  provided  he  was  of 
the  necessary  calibre,  should  be  paid  or 

not? Mr.  Bartlett:  If  payment  is 

authorised  the  layman  should  receive 
payment  for  discharging  those  duties. 

2197.  Sir  Geoffrey  King:  The  In- 
dustrial Injuries  scheme  has  now  been 
running  since  1948  and  you  have  had 
a great  deal  of  experience  of  it.  It  has 
been  suggested  to  us  in  other  evidence 
that  it  is  more  complicated  and  more 
difficult  to  understand  than  the  c^d  work- 
men’s compensation.  Would  you  care 
to  express  any  views  on  that?  From 
your  experience  in  handling  cases,  do 
you  feel  that  there  is  more  difficulty? 

Mr.  Dale:  I should  have  thought 

that  the  legal  difficulties  of  the  Industrial 
Injuries  scheme  were  definitely  very 
much  less  from  our  point  of  view  than 
those  of  the  workmen’s  compensation 
scheme.  We  have  inherited  a great  deal 
of  judge-made  law  relating  to  industrial 
injuries  and  to  some  extent  the  com- 
plexity of  the  Industrial  Injuries  scheme, 
such  as  it  is,  may  be  because  of  that 
background. 

2198.  Mr.  Bowen:  Mr.  Bartlett,  you 

raise  in  paragraph  2 of  the  Appendix 
to  your  Memorandum  a point  with 
regard  to  appeals  to  the  Commissioner 
from  the  local  tribunal  decisions  in  in- 
dustrial injury  cases.  You  want  the  trade 
unions  to  have  an  automatic  right  of 
appeal  in  industrial  injury  cases  without 
the  leave  either  of  the  tribunal  or  the 
Commissioner? Mr.  Bartlett:  Yes. 

2199.  As  I understand  it,  at  present 
that  right  of  appeal  is  not  automatic 
either  for  the  union,  the  insurance  officer 
or  a claimant  acting  himself.  Would 


you  give  all  three  an  automatic  right  of 

appeal,  or  would  you  differentiate? 

Mr.  Dale : The  submission  we  are 

making  is  that  in  the  Industrial  Injuries 
scheme  you  should  have  the  same  pro- 
visions as  for  national  insurance  cases, 
namely,  an  automatic  right  of  appeal  by 
the  insurance  officer  or  the  association 
in  aU  cases  but  by  the  individual 
claimant  only  if  the  decision  is  not 
unanimous. 

2200.  What  are  the  grounds  on  which 

the  individual  claimant  should  be  in  a 
different  position  from  either  the  in- 
surance officer  or  an  organisation? 

In  the  case  of  both  the  insurance  officer 
and  the  trade  union  or  association,  you 
can  be  sure  that  you  are  not  going 'to 
get  the  frivolous  appeal  which  we 
recognise  may  be  a difficulty  so  far  as 
the  individual  is  concerned. 

2201.  But  you  still  maintain  and 
require,  where  the  individual  claimant  is 
concerned,  that  he  should  have  the  leave 
of  the  tribunal  or  the  Commissioner? 
^^^ere  the  decision  is  unanimous. 

2202.  I think,  Mr.  Bartlett,  that  you 
mentioned  the  power  of  the  Commis- 

. sioner,  when  a difficult  point  of  law 
arose,  to  set  up  a sort  of  ad  hoc  court 
of  appeal  consisting  of  himself  and  two 
deputies.  Are  you  quite  happy  about 
that  coming  into  existence  solely  on  the 
initiative  of  the  Commissioner,  or  do 
you  think  a claimant  should  have  any 

rights  in  that  respect? Mr.  Bartktt: 

My  own  view,  and  I think  that  of  my 
colleagues  would  be  that  if  a claimant 
desires  it,  having  made  representations 
to  the  Commissioner,  the  tribunal  of  the 
two  deputies  together  with  the  Commis- 
sioner should  be  established.  I think 
that  right  ought  to  be  conceded  to  the 
claimant. — Mr.  Dale:  You  might  have 
some  restriction  to  ensure  that  it  was 
limited  to  cases  which  really  warranted 
that  high  array  of  legal  talent. 

2203.  You  would  be  quite  happy,  leav- 
ing that  entirely  to  the  Commissioner? 

1 am  not  suggesting  that.  I am 

saying  we  are  up  against  our  frivolous 
appeal  problem  again.  Perhaps  you 
might  have  to  have  some  restriction 
rather  than  leaving  it  completely  open 
in  every  case. — Mr.  Bartlett : Surely,  Mr. 
Chairman,  when  the  facility  is  ask^  for, 
that  this  tribunal  should  be  set  up,  the 
Commissioner  would  still  enjoy  the  same 
right  of  determining  whether  there  was 
justification  or  pounds?  ,We  would  be 
quite  satisfied  with  that  situation. 
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2204.  If  I may  leave  that  point,  Mr. 
Bartlett,  in  many  cases,  particularly  on 
national  insurance  points,  it  is  for  the 
Commissioner  to  decide  whether  he  is 
going  to  deal  with  a point  on  paper  or 
by  way  of  oral  hearing.  Have  you  any 
criticism  of  that,  or  that  that  discretion 
is  one  which  is  properly  vested  in  him 

and  properly  exercised? Mr.  Dale: 

I would  say  that  if  the  unions  want  an 
oral  hearing  they  are  able  to  get  an 
oral  hearing.  We  have  not  had  difficulty 
on  it. 

2205.  What  do  you  say  as  far  as  indus- 
trial injury  cases  are  concerned  as  to  the 
review  provisions?  Axe  you  satisfied 
that  a man  who  has  been  injured,  where 
there  has  been  a percentage  assessment 
of  his  injuries,  we  will  say,  by  the  Medi- 
cal Appeal  Tribunal  and  then  some 
further  complications  arise — are  you 
satisfied  that  the  present  provisions  for 
reviewing  the  position  are  satisfactory? 

;We  have  our  difficulties  on  the 

medical  side,  but  I do  not  think  that 
they  are  primarily  in  the  legal  field.  I 
do  not  want  to  get  on  to  this  because 
it  is  outsidel  the  interest  of  this 
Committee. 

2206.  You  do  not  consider  that  any 
further  appeals  from  the  Medical  Appeal 

Tribunal  would  help  in  any  way? 1 

think  it  is  a question  of  the  quality  of 
the  decision  you  get  rather  than  of  piling 
up  appeal  machinery.  There  must  be 
finality  somewhere. 

2207.  When  you  say  there  must  be 
finality,  you  would  not  for  example  think 
there  might  be  an  argument  for  going 
back  to  a Medical  Appeal  Tribunal  after 

so  many  years,  or  a period  of  time? 

On  the  review  point? 

2208.  Yes. 1 think  that  a greater 

flexibility  in  getting  review  would  be  a 
desirable  thing. 

2209.  There  are  a number  of  matters 
connected  with  questions  such  as  classi- 
fication for  insurance  purposes,  or  the 
number  of  contributions,  which  are  dealt 
with  by  the  Minister  and  not  by  any 
tribunal.  Are  you  quite  happy  about 
those  being  dealt  with  by  the  Minister? 

We  have  not,  frankly,  had  difficulty 

over  this  machinery.  My  own  feeling 
would  be  that  after  all  the  Ministry  has 
to  run  this  machinery  and  I would  not 
like  to  give  a view  as  to  how  difficult  it 
would  be  for  them,  on  the  contribution 
side,  for  example,  to  change  the  existing 
machinery.  I do  not  know  the  practical 


difficulties  which  would  arise ; I would 
want  to  know  them  before  I expressed 
a view.  I should  imagine  that  on  the 
insurability  question  those  difficulties 
would  probably  be  less. 

2210.  Lord  Balfour  of  Burleigh:  Mr. 

Bartlett,  there  is  still  a point  on  this 
question  of  legal  representation  about 
which  I am  not  yet  quite  clear  and  I want 
you  to  help  to  clear  my  own  mind.  The 
position,  as  I understand  it,  is  that  in 
industrial  injuries  cases  legal  representa- 
tion is  allowed  and  also  in  all  cases  heard 
by  the  Commissioner.  It  is  only  in 
national  insurance  cases  before  a local 
tribunal  that  legal  representation  is  ex- 
cluded?  Mr.  Bartlett:  Yes. 

2211.  I am  not  quite  clear  why  you  are 
against  the  possibility  of  legal  representa- 
tion though  it  may  seem  desirable  in  the 
interests  of  the  claimant — I am  thinking 
of  the  claimant’s  interests.  Can  you  ex- 
plain to  me  why  you  want  to  exclude 
the  possibility  of  legal  representations  in 

such  a case? 1 think,  Mr.  Chairman, 

the  differentiation  in  the  mode  of  pro- 
cedure here  is  really  historic.  The  In- 
dustrial Injuries  Act  took  the  place  of 
workmen’s  compensation,  where  cases 
were  dealt  with  in  the  courts.  Now  that 
the  industrial  injuries  scheme  is  a social 
service  we  feel  there  is  a strong  case  for 
restricting  legal  representation  before  the 
local  tribunal  in  industrial  injury  cases. 
Industrial  injuries  benefit  is  now  in  our 
view  comparable  with  national  insurance 

benefit. Mr.  Dale : If  it  was  a 

question  of  saying  there  must  be 
uniformity  between  these  two,  we  would 
say  the  uniformity  should  he  on  the  lines 
of  restricting  legal  representation  in  in- 
dustrial injuries  cases  rather  than  bring- 
ing it  on  the  national  insurance  side ; but 
apart  from  that  I do  not  think  we  are 
making  representations  for  change. 

2212.  Is  that  because  you  think  the  in- 
dividual claimant’s  interest  can  be 
adequately  looked  after  by  the  trade 

union? It  is  much  more  the  point 

made  at  the  outset,  the  importance  we 
attach  to  informality.  I think  when  one 
goes  to  a local  appeal  tribunal  and  sees 
the  insurance  officer  presenting  his  case, 
the  three  members  of  the  tribunal  and 
the  claimant  with  his  or  her  representa- 
tive, one  does  appreciate  that,  from  our 
point  of  view,  you  are  going  to  introduce 
a wrong  atmosphere  if  you  have  counsel 
appearing  before  the  tribunal. 
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2213.  I can  understand  that  being  the 
case  if  legal  representation  was  auto- 
matic, but  what  I cannot  understand  is 
why  legal  representation  could  not  be 
optional.  Can  one  not  imagine  cases 
where  a claimant  may  really  need  legal 
representation,  for  example  where  he  is 
not  a member  of  a trade  union.  If  he 
has  no  suitable  friend  to  come  and  speak 
for  him,  why  should  not  he  have  the 
opportunity  of  legal  representation  if  he 

wants  it? ^The  type  of  case  where, 

as  I see  it,  you  are  suggesting  there  might 
be  a need  for  legal  representation,  is 
surely  on  the  industrial  injury  side,  and 
it  would  be  particularly  where  there  are 
common  law  proceedings  in  the  back- 
ground. 

2214.  I quite  understand  the  point  Mr. 
Bartlett  made  about  there  being  people 
other  than  lawyers  perfectly  competent 
to  be  chairmen,  but  would  you  not  think 
that  in  a case  where  a non-lawyer  is  in 
the  chair,  there  might  be  a case  for  in- 
troducing a legal  brain  as  representative 
of  the  claimant,  or  are  you  perfectly 
happy  about  tribunals  existing  without 

legal  guidance? 1 think  there  might 

be  some  difficulty  if  you  had  a non-legal 
Chairman,  with  legal  representation. 

2215.  You  think  that  might  give  more 

trouble  than  it  would  solve? ^Yes. 

2216.  In  paragraph  {b)  in  your 
Memorandum,  it  does  strike  me  that  you 
are  a little  hard  on  the  law  courts.  When 
you  say  “ The  formal  atmosphere  of  the 
law  courts  is  quite  unsuited  for  dealing 
with  the  intimate  personal  problems  of 
the  sick  and  disabled  ” and  so  on,  is 
that  not  a little  hard?  They  do  have  to 
deal  with  such  questions  and  sometimes 

not  unsuccessfully. ^They  do,  in 

common  law  claims,  but  from  our  ex- 
perience we  feel  strongly  that  the 
atmosphere  of  the  law  courts  is  wrong 
for  that  type  of  case. 

2217.  You  do  not  want  to  “ cry 
down  ” the  atmosphere  of  law  courts, 
but  to  “ cry  up  ” the  atmosphere  of  the 

tribunals  you  like? The  important 

thing — I think  Mr.  Collison  has  made 
the  point — ^is  to  get  from  the  claimant 
his  story,  and  you  will  only  get  it  pro- 
perly if  that  claimant  feels  at  ease  and 
is  not  frightened,  and  it  is  so  easy  in 
the  legalistic  atmosphere  of  the  law 
courts  for  relevant  facts  not  to  come 
out,  simply  because  of  that.  Just  to  take 
one  small  point,  if  you  refer  to  people 
appearing  before  these  Tribunals  for 


sickness  benefit  as  “ Mrs.  Smith,”  or 
“Mrs.  Jones”  and  so  on,  rather  than  as 
the  “ claimant  ” and  “ defendant  ”,  it  is. 
surprising  how  much  truer  a picture  is 
likely  to  emerge  in  that  atmosphere. 

2218.  Would  you  care  to  express  a 

view  about  the  desirability  of  public 
versus  private  hearings?  I should  think 
you  probably  would  favour  private 
hearings? Yes. 

2219.  Does  that  apply  to  every  case? 

1 would  say  yes.  The  claimant 

should  have  some  say  as  to  whether  he 
is  prepared  to  have  his  case  heard  in 
public  or  not.  If  the  claimant  has  no 
objection,  there  is  no  objection  to  the 
claim  being  heard  in  public. 

2220.  I accept  that.  You  are  accept- 
ing the  general  principle  that  public 
hearings  may  be  desirable  unless  there 
is  reason  to  have  it  in  private?- — 
In  national  insurance  cases,  as  distinct 
from  industrial  injuries  cases,  there 
would,  as  you  wifi  appreciate,  quite 
likely  be  domestic  issues  involved  which 
ought  not  to  be  made  public. 

2221.  Would  you  care  to  say  anything 
about  the  desirability  in  these  cases  of 
witnesses  being  put  on  oath?  I do  not 
even  know  what  the  practice  is.  Is  the 

oath  administered  in  these  cases? 

No. 

2222.  And  you  think  it  is  better  not? 
Can  you  develop  that  a little?  Do  you 
think  it  would  embarrass  people  to  have 

to  give  evidence  on  oath? It  does  in 

my  view  act  contrary  to  the  point  we 
made  about  informality.  The  moment 
you  ask  a person  to  take  an  oath,  he 
immediately  senses  the  legalistic  atmo- 
sphere. 

2223.  Lord  Justice  Parker : I see  that 
the  T.U.C.  have  quite  deliberately 
limited  themselves  in  their  Memorandum 
of  evidence  to  national  insurance  and 
industrial  injuries.  Does  that  mean  that 
you  have  no  criticisms  of  any  other 
tribunals  or  procedures,  or  merely  that 
you  have  not  been  able,  as  it  were,  to 
get  down  to  it  and  make  any  criticisms? 

1 can  only  say  that  the  only 

evidence  we  are  submitting  is  limited  to 
this,  but  it  certainly  should  not  be 
assumed  that  there  are  no  criticisms. 

2224.  I do  want  to  get  it  clear, 
because  it  is  our  duty  to  investigate  these 
matters,  and  here  is  the  T.U.C.,  a very 
important  body  in  the  land,  and  all  that 
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we  have  been  vouchsafed  is  a Memoran- 
dum on  national  insurance  and  indus- 
trial injuries.  I cannot  take  it  any 
farther  than  that,  I suppose.  I must  just 
take  it  that  it  is  not  to  be  assumed  that 
the  T.U.C.  is  not  critical  of  other 
procedures. 

May  I just  turn  to  national  insurance 
and  industrial  injuries  for  a moment? 
May  I make  it  quite  clear  that  I am  not 
holding  a brief  for  courts  as  against 
tribunals?  In  fact  I am  quite  satisfied 
at  the  moment  that  the  procedure  works 
on  the  whole  extremely  well,  but  there 
are  one  or  two  minor  matters.  On  legal 
representation — not  because  I happen  to 
be  a lawyer — ^it  does  strike  me  as  strange 
that  the  person  should  not  have  the 
advantage  of  choosing  a lawyer  to  repre- 
sent him  or  her.  The  evidence  is,  is  it 
not,  that  when  legal  representation  is 
allowed,  as  in  the  industrial  injuries 
cases,  the  number  of  people  who  avail 
themselves  of  it  is  very  small,  yet  those 
people  did  want  it.  Why  should  not  the 
applicants  under  the  National  Insurance 
Act,  maybe  even  fewer,  if  they  want  it, 

not  have  it? 1 am  afraid,  Sir,  I can 

only  repeat  the  argument  we  have 
already  advanced,  that  we  do  see  that 
by  introducing  legal  representation  at 
the  Local  Tribunal  in  national  insurance 
cases,  you  are  likely  to  undermine  this 
informality  to  which  we  attach  such 
importance. 

2225.  May  I make  the  point  in  a 

slightly  different  form?  If  one  found 
that  where  it  was  allowed  it  was  availed 
of  in  almost  every  case  so  that  the  whole 
atmosphere  of  informality,  as  you  de- 
scribe it,  was  destroyed,  then  I could 
understand  your  argument,  but  bearing 
in  mind  that  when  it  is  allowed  it  is 
hardly  ever  used,  why  deprive  the  few 
people  who  do  want  it  of  the  oppor- 
tunity?  ^You  are  starting  on  a 

slippery  slope.  It  is  difficult  to  say 
what  the  volume  would  be. 

2226.  Applicants  may  go,  perhaps  un- 
supported by  their  union,  to  one  of  these 
Local  Tribunals  and  find  a clerk  who  is 
a full-time  Ministry  official  and  the  tri- 
bunal sitting  in  a Ministry  building. 
Perhaps  they  feel  that  everything  is 
against  them  and  would  like  to  be  repre- 
sented and  feel  that  there  was  somebody 
on  their  side.  Have  you  ever  heard  that 
criticism?  If  that  were  so,  it  would 
be  a reason  for  allowing  a solicitor  or 

counsel  to  appear? 1 would  say,  if 

a claimant  had  justification  for  feeling 


that  everybody  was  against  him,  that 
the  insurance  officer  was  not  doing  his 
job. 

2227.  The  Chairman  has  a difficult  job 
in  this  sense,  that  there  is  a lot  of  law 
and  precedent  to  keep  at  the  back  of 
his  mind.  He  has  two  members  sitting 
with  him  whom  he  hopes  to  carry  with 
him  and  he  has  got  to  conduct  the  case 
and  elucidate  the  facts  himself,  all  in  a 
comparatively  short  space  of  time.  May 
it  not  be  sometimes  easier  for  him  if  the 
applicant  is  represented  by  a lawyer? 

Mr.  Collison : I am  anxious  to  avoid 

going  away  from  here,  leaving,  perhaps, 
a misunderstanding.  I just  want  to  assure 
you — we  can  obviously  only  speak  from 
our  own  experience  in  these  matters  in 
the  trade  unions — that  we  are  quite  satis- 
fied with  the  present  procedure.  The 
man  can  take  a friend,  and  if  he  is  a 
member  of  a union  it  is  a trade  union 
official  normally.  It  is  a better  proce- 
dure on  this  point  of  informality.  We 
do  appreciate  it  very  strongly,  since  we 
meet  many  people  who  have  no  under- 
standing of  courts  and  so  on,  and  they 
get  frightened  about  this  question  of 
legal  aid.  I say  this  again  because  we 
are  genuine  in  our  view  and  it  may  be 
felt  that  there  is  some  ulterior  motive  in 
trying  to  restrict  the  field  and  so  on. 

2228.  I do  not  say  that,  and  may  1 

make  it  clear  that  when  the  applicant  is 
represented  by  the  union  of  course  he 
cannot  feel  alone  in  any  way ; but  there 
are  cases,  are  there  not,  where  an  appli- 
cant goes  unsupported? He  has  the 

right  to  take  a friend  with  him  and  if 
he  is  a member  of  a union  the  friend 
will  be  from  the  union,  but  the  possi- 
bility of  taking  someone  with  him  is 
there.  We  think  the  alternative,  making 
it  possible  to  take  legal  assistance,  could 
be  disadvantageous  in  two  respects.  It 
could  be  resorted  to  by  some  people 
frivolously.  It  could  also  destroy  the 
informal  atmosphere  and  thus  make  it 
more  difficult  to  get  the  claimant’s  full 
story. 

2229.  As  you  say,  you  can  only  speak 
from  experience,  but  in  industrial  in- 
juries cases,  experience  has  not  shown 
that  the  provision  of  legal  representation 

has  been  a slippery  slope? We  do  not 

know.  Unless  you  have  actual  know- 
ledge of  the  individual  cases  where  legal 
assistance  has  been  used,  it  is  very  diffi- 
cult, is  it  not,  to  assess  just  what  the 
atmosphere  of  that  particular  hearing 
was?  We  do  not  know. 
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2230.  But  the  number  of  cases  is  very 
small  and  they  are  not  on  the  increase? 
^That  is  true. 

2231.  Just  one  other  matter,  the  oath. 
It  is  really  more  a matter  of  principle 
perhaps  than  necessity  in  regard  to  these 
tribunals  we  are  considering,  but  to  put 
it  bluntly,  do  you  think  there  is  or  is  not 

any  value  in  the  oath? Mr.  Bartlett: 

There  may  be  some  value  in  it,  but, 
as  I said  earlier  on,  in  my  view  the 
taking  of  the  oath  in  hearings  of  this 
description  would  be  unnecessary  and,  I 
still  feel,  would  suggest  to  the  claimant 
that  he  was  in  a legal  or  semi-legal 
atmosphere. 

2232.  That  is  why  I said  it  may  not 
reaUy  apply  very  much  to  these  tribunals, 
but  at  any  rate  would  you  agree  that 
the  tribunals  should  have  the  power  to 

administer  the  oath? 1 would  hesitate 

to  say  that  at  this  juncture. — Mr. 
Collison:  Does  it  not  open  widely  the 
question  of  perjury  and  so  on  which  we 
are  seeking  to  avoid? 

2233.  I am  not  so  much  thinking  of 
criminal  proceedings  as  whether  there 
is  any  value,  in  your  view,  in  the  sanc- 
tity of  the  oath.  I can  quite  understand 
it  if  you  say  no,  but  it  would  surprise 

me  rather. Mr.  Dale:  I am  quite 

sure  we  would  all  be  agreed  on  the 
sanctity  of  the  oath.  Is  the  real  issue 
whether  the  person  is  more  likely  to 
tell  the  truth? 

2234.  That  is  what  I was  thinking.  Do 
you  think  a person  is  more  likely,  leav- 
ing out  formality  for  the  moment,  to 

speak  the  truth? 1 think  this  is  a 

very  difficult  question.  Speaking  as 
impartially  as  I can,  one  is  certainly 
not  going  to  try  to  defend  oath-breakers 
or  people  who  are  not  telling  the  truth  ; 
but  there  is  a danger  that  by  introducing 
the  formality  of  the  oath  you  may  put 
people  on  their  guard  to  such  an  extent 
at  the  local  tribunal  stage  that  you  will 
not  get  the  truth  there.  I do  not  know 
if  you  see  the  point  I am  trying  to  make. 

2235.  I think  you  are  making  the 
same  point  as  was  made  in  evidence 
before  us  not  so  long  ago  that  sometimes 
the  effect  of  putting  a person  on  oath, 
is,  to  use  the  expression  then  used,  to 
produce  cagey  answers.  Is  that  reaUy 

what  you  are  saying? Mr.  Bartlett: 

I would  not  like  to  say  that. — Mr. 
Collison : It  is  a question  of  formality. 
We  are  here  this  morning,  not  on  oath, 
and  you  are  relying  upon  our  integrity. 


The  whole  question  turns  on  this  point 
of  the  legal  atmosphere  we  are  trying  to 
avoid. 

2236.  One  other  point,  in  the  second 
paragraph  of  the  Appendix  to  your 
Memorandum.  In  certain  cases  the 
union  has  to  obtain  leave  and  in  other 
cases  the  leave  is  automatic.  You  think 
it  should  be  automatic  in  both  cases. 
Perhaps  it  is  a little  unfair  to  ask  you, 
but  do  you  know  what  the  argument  is 

on  the  other  side? Mr.  Dale:  The 

two  important  points  that  have  been  put 
against  it  are,  first,  that  it  is  dis- 
criminating in  favour  of  the  insurance 
officer,  and  secondly  that  it  is  dis- 
criminating in  favour  of  those  people 
who  belong  to  trade  unions  or  associa- 
tions of  employed  persons.  So  far  as 
discrimination  against  the  individual  in 
favour  of  the  insurance  officer  is  con- 
cerned, I think  we  regard  the  insurance 
officer,  if  he  is  doing  his  job  properly, 
as  being  there  just  as  much  to  see  the 
interests  of  the  claimant  are  protected 
as  the  National  Insurance  Fund,  and  in 
that  sense  one  is  not  discriminating 
against  the  claimant  in  favour  of  the 
insurance  officer.  So  far  as  the  associa- 
tion of  employed  persons  is  concerned, 
we  do  not  feel  that  it  is  discrimination. 
It  is  open  to  anybody  to  be  a member 
of  an  association  of  employed  persons 
not  affiliated  to  the  T.U.C.  or  anything 
of  that  kind,  if  they  want  this  machinery, 
and  I do  feel  in  fact  there  is  some  dis- 
crimination against  trade  unions,  that 
because  there  is  this  group  of  persons 
therefore  we  cannot  allow  you  an  auto- 
matic right  of  appeal. 

2237.  Sir  Geoffrey  King:  In  national 

insurance  cases,  would  you  agree  in 
general  that  where  a point  of  law  is 
raised  it  is  almost  certain,  in  your  own 
experience,  to  be  of  such  importance  that 
it  will  probably  go  to  the  Commissioner 
anyhow? ^Yes. 

2238.  Chairman : I should  like  to 

come  back  to  two  questions  we  have 
already  talked  about,  and  I want  to 
approach  them  both  from  a rather 
different  point  of  view.  They  are  the 
question  of  legal  representation  and  the 
issue  of  public  or  private  hearings. 

In  a very  general  way  there  are 
grounds  for  saying  that  if  citizens  of  this 
country  appear  before  tribunals,  which 
in  a way  are  specialized  courts  dealing 
with  special  subjects,  and  want  to  be 


Printed  image  digitised  by  the  University  of  Southampton  Library  Digitisation  Unit 


EVIDENCE  OF  THE  TRADES  UNION  CONGRESS 


319 


legally  represented,  one  ought  to  be  slow 
to  deny  them  their  rights  as  citizens  in 
the  matter.  Looking  over  the  whole  field 
it  would,  I think,  be  quite  a natural  view 
to  entertain,  that  the  permission  to  ask 
for  legal  representation  should  not  be 
lightly  taken  away. 

When  I come  back  to  the  particular 
field,  without  wanting  to  deny  any  of 
the  things  that  have  been  said  in  the 
previous  discussion,  it  seems  to  me 
possible  that  there  is  a question  of 
principle  about  the  rights  and  status  of 
individual  citizens.  It  is  doing  some- 
thing, is  it  not,  to  say  in  advance  that 
there  cannot  be  permission  to  be  legally 
represented?  I am  not  thinking  for  one 
moment  about  all  the  things  that  have 
been  said  about  the  advantages  of  in- 
formality and  all  the  things  that  have 
been  said  about  whether  the  right  to 
legal  representation  would  or  would  not 
be  used.  I am  taking  this  quite  simple 
point,  which  seems  to  me  to  be  an  im- 
portant one,  that  when  you  are  looking 
at  the  whole  range  of  tribunals  and 
seeking  to  preserve  the  advantages  in  the 
actual  working  of  these  tribunals  to 
which  you  quite  properly  attach  so  much 
importance,  you  go  a long  way  if 
you  say  that  what  most  people  normally 
have  as  a permissive  right  ought  not 
to  be  granted  in  this  case.  I am 
deliberately  putting  it  as  bluntly  as  I 
can,  to  know  whether  that  point  of  view 
seems  relevant  to  you  when  looking  at 
tribunals  generally  and  these  in  par- 
ticular.  am  afraid,  Sir^  I have  very 

little  to  add  to  the  points  we  have 
already  made  on  this.  We  are  afraid 
that  by  admitting  the  legal  representation 
in  National  Insurance  Local  Tribunal 
cases  you  are  going  to  do  damage  to 
this  informality.  I agree  with  what  you 
say  about  the  rights  of  the  citizen,  but 
we  are  so  afraid  of  losing  informality. 
— Mr.  Collison:  I think,  Mr.  Chairman, 
that  you  are  talking  generally.  We 
came  here  to  talk  about  one  particular 
aspect.  We  have  done  that  and  I am 
afraid  we  cannot  go  further.  But  I think 
it  is  proper  for  us  to  make  the  comment 
that  surely  it  is  not  necessary  for  you 
to  formulate  a common  statute  or 
principle  in  this  matter.  There  are  tri- 
bunals and  tribunals,  and  what  may  be 
proper  and  right  for  some  may  not  be 
for  others ; and  so  far  as  these  tribunals 
are  concerned,  our  view  is,  as  expressed, 
that  it  would  be  better  not  to  have  this 
right. 


2239.  I understand  that  is  your  view. 
The  point  of  my  question  was  really  to 
ascertain  whether  you  attached  any  im- 
portance to  the  general  view  I was 
putting  forward.  You  feel  that  having 
to  override  this  general  point  is  a matter 
of  importance  but  that,  in  this  case,  it 

should  be  overridden? Mr.  Dale: 

Yes. 

2240.  You  are  not  shaken  in  your  view 

that  it  should  be  overridden? Mr. 

Bartlett : Not  at  all. 

2241.  My  second  point — I approach 
this  again  from  the  same  rather  wide 
standpoint — is  the  issue  of  public  and 
private  hearings.  In  general  I think  one 
would  say  there  are  strong  grounds  for 
believing  that  tribunals  should  sit  in 
public.  Once  more,  there  may  be  per- 
fectly good  reasons  for  saying  that  a par- 
ticular group  of  tribunals  or  cases,  for 
reasO'Qs  affecting  individual  persons, 
should  be  private.  It  is  one  thing  to  say 
that  all  cases  coming  before  a certain 
tribunal  must  be  private.  It  is  another 
thing  to  say  they  shall  be  in  public, 
though  any  claimant  shall  have  the  right, 
which  will  be  accepted  at  once,  to  ask 
that  they  be  in  private.  It  seems  to  me 
that  if  you  are  looking  at  this  from  a 
rather  wide  point  of  view  there  is  a good 
deal  to  be  said  for  having  the  general 
rule  that  all  the  things  should  be  in  pub- 
lic, but  that  if  the  claimant  feels  his 
case  should  be  in  private,  then  it  is.  I am 
looking  again  at  the  particular  tribunals 
we  have  been  discussing  this  morning 
from  a rather  wider  point  of  view,  and 
while  I would  agree  that  there  is  not 
a necessary  virtue  in  uniformity,  there 
is  a virtue  in  it  if  there  is  a principle 
of  some  importance  involved.  What  do 

you  think  about  all  that? li  it  is 

going  to  be  generally  recognised  as  part 
of  the  procedure  in  the  implementation 
of  the  two  Acts  that  we  are  this  morn- 
ing considering,  that  these  hirings  must 
primarily  be  in  public,  I think  that  the 
claimant  should  have  the  right  to  object 
to  a public  hearing  if  his  domestic  cir- 
cumstances are  such  that  he  feels  a 
public  hearing  ought  not  to  take  place. 

2242.  If  that  were  so,  you  would  not 

feel  disturbed? ^It  would  be  difficult 

to  object,  Mr.  Chairman,  if  the  claimant 
had  the  right  to  object  to  public  hearing 
and  his  objection  was  sustained. 

2243.  It  seems  to  me  that  would  be  all 

right,  and  it  seems  so  to  you  too? 

Yes. — Mr.  Dale:  Just  for  the  sake  of 


Printed  image  digitised  by  the  University  of  Southampton  Library  Digitisation  Unit 


320 


COMMITTEE  ON  ADMINISTRATIVE  TRIBUNALS  AND  ENQUIRIES 


the  record,  I do  not  know  if  I gave  a 
wrong  impression  in  answering  a ques- 
tion about  the  oath.  I was  not  for  a 
moment  suggesting  that  a person  would 
give  a lesser  version  of  the  truth  because 
he  was  afraid ; it  was  simply  that  the 
formality  introduced  into  the  proceed- 


ings by  administering  the  oath  might  pre- 
vent a claimant  doing  himself  justice. 

Chairman'.  We  should  like  to  thank 
the  Trades  Union  Congress  for  sending 
their  written  evidence  and  you,  Mr. 
Bartlett,  and  your  colleagues  for  your 
appearance  today. 


(.The  witnesses  withdrew.) 


Memorandum  submitted  by  the  Land  Agents’  Society 

General 

1.  In  the  preparation  of  this  memorandum  the  Society  has  confined  its  con- 
sideration to  those  tribunals  and  inquiries  concerned  directly  with  the  land.  Its 
members  are  frequently  involved  in  &ese  procedures  and  have  intimate  knowledge 
of  them,  both  through  being  appointed  to  conduct  or  assist  in  conducting  them 
and  through  contact  with  them  in  the  course  of  managing  land,  rural  and  urban. 
They  also  come  into  contact  with  many  other  tribimals,  such  as  the  Commissioners 
of  Income  Tax,  but  the  Society  considers  that  evidence  on  those  tribunals  could 
be  more  usefully  given  by  other  bodies  or  individuals  with  more  specialised  know- 
ledge of  their  work.  No  reference  has  been  made  to  the  Agricultural  Land 
Commission  and  County  Agricultural  Executive  Committees  as  the  constitution 
and  powers  of  these  bodies  are  under  review  by  the  Arton  Wilson  Committee,  to 
which  the  Society  has  given  evidence. 

2.  The  procedures  to  be  considered  fall  naturally  into  the  two  divisions  of  the 
Committee’s  terms  of  reference,  namely  those  tribunals  which  give  a decision 
(which  may  or  may  not  be  final  in  the  sense  that  there  may  or  may  not  be  an 
appeal)  and  those  inquiries  which  are  part  of  the  administrative  process  leading  to 
ministerial  decisions  and  which  are  in  no  sense  final.  Different  considerations 
must  apply  to  the  details  of  each  t>p>e  of  procedure,  but  the  Society  considers  that 
in  general  the  customary  division  into  “ judicial  ” or  “ quasi-judicial  ” decisions 
on  the  one  hand,  and  “ administrative  ” decisions  on  the  other,  according  to  whether 
or  not  they  involve  the  existence  of  a dispute  and  parties  to  a dispute,  is  more 
academic  than  practical  so  far  as  the  objector  or  appellant  is  concerned.  In 
practice  he  always  considers  that  there  is  a dispute  and  that  if  no  other  private 
party  is  involved  then  he  and  the  authority  are  the  parties  to  it,  even  when — 
perhaps  particularly  when — a minister  is  conducting  an  inquiry  into  a course 
of  action  proposed  by  his  own  department  (for  example  the  designation  of  the  site 
for  a new  town  under  Section  1,  New  Towns  Act,  1946).  In  such  a case  an 
objector,  whose  legal  rights  are  limited  to  the  making  of  objections,  may  feel 
when  the  decision  on  the  subject  matter  of  the  inquiry  is  published  that  justice 
has  not  been  done.  If  he  is  told  in  such  a case  that  the  purpose  of  the  inquiry 
is  not  to  dispense  justice,  he  feels  that  the  procedure  is  a waste  of  time.  The 
same  considerations  apply,  in  varying  degree,  to  all  the  procedures  under  considera- 
tion, in  that  they  are  conducted  in  a way  which  resembles  the  conduct  of  a court 
of  law,  and  the  objector  attends  in  order  to  see  that  his  views  are  fairly  considered 
in  the  making  of  a decision  either  then,  or  at  a later  stage.  The  Society  considers 
that  no  reasonable  person  should  ever  have  cause  to  leave  a tribunal  or  inquiry, 
or  to  receive  the  decision,  with  a sense  that  the  hearing  has  not  been  fairly  con- 
ducted or  with  diminished  respect  for  the  law  and  those  who  administer  it.  This 
has  been  the  guiding  principle  which  the  Society  has  followed  in  making  its 
detailed  recommendations. 

3.  The  Committee’s  terms  of  reference  contain  the  words  “tribunals  . . . 
constituted  under  any  Act  of  Parliament  ”.  The  Society  takes  this  as  including 
tribunals  which  might  be  so  constituted  in  the  future,  and  it  has  given  considerable 
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atteation  to  the  desirability  of  independent  tribunals  on  the  lines  of  the  Agricul- 
tural Land  Tribunals.  The  latter  are  administrative  courts,  hearing  appeals  against 
decisions  of  the  Minister  of  Agriculture  (influenced  presumably  by  government 
and  departmental  policy)  and  giving  decisions  which  are  binding  on  the  Minister. 
The  Society  is  impressed  by  the  satisfactory  working  of  these  tribunals  which 
shows  how  a Minister  can  be  controlled  on  factual  matters  and  might  be  taken 
as  tending  to  disprove  the  generally  accepted  argument  that  administrative  decisions 
cannot  be  the  subject  of  appeal.  The  factual  matters  concerned,  however,  all 
involve  technical  agricultural  decisions  rather  than  decisions  of  policy,  and  it  was 
no  doubt  considered  that  where  such  technical  decisions  might  involve  great 
individual  hardship,  including  dispossession,  appeal  to  an  independent  tribunal 
was  highly  desirable.  The  Society  does  not  consider  it  possible  to  extend  this 
principle  to  decisions  which  solely  involve  policy.  There  are  certain  issues  which 
could  be  dealt  with  by  an  independent  tribunal,  on  the  Mnes  of  removal  of 
obsolete  restrictive  covenants  by  the  Lands  Tribunal.  The  Society  has  in  mind, 
for  instance,  questions  of  the  state  of  repair  of  property  which  is  the  subject 
of  a clearance  order  under  the  Housing  Acts.  To  go  beyond  such  a narrow  range 
of  issues  would  be  to  substitute  an  independent  body  for  the  public  authority 
which  is  making  the  decision,  and  this  would  cut  at  the  root  of  the  administrative 
system.  To  have  some  technical  elements  leading  to  the  decision  subject  to  appeal, 
but  not  the  decision  itself,  might  be  confusing  and  cumbersome.  The  Society 
considers  that  the  position  of  the  individual  can  be  effectively  safeguarded  without 
new  independent  tribunals  if  the  recommendations  made  in  the  next  following 
paragraph  and  in  paragraphs  8-11  are  put  into  effect. 

4.  The  Society  considers  that  the  recommendations  made  below  for  amending 
the  inquiry  procedure  cannot  be  fully  effective  unless  the  objector  or  appellant 
has  a right  of  appeal  to  a division  of  the  established  judiciary  primarily  upon  the 
grounds  that  the  law  governing  the  procedure  has  not  been  adhered  to,  or  that 
the  facts  were  not  fully  known  and  considered.  It  is  not  for  the  Society  to  make 
detailed  recommendations  on  the  constitution  and  powers  of  such  a court,  but  it 
considers  that  it  is  an  essential  safeguard  to  the  rights  of  the  individual.  Clearly 
this  court  could  have  no  power  to  alter  or  reverse  an  administrative  decision 
properly  and  reasonably  arrived  at.  In  such  a case,  as  in  all  cases  at  the  present 
time  where  an  individual  is  aggrieved  by  an  administrative  decision,  hJs  only 
remedy  would  be  to  have  a question  put  to  the  Minister  concerned  in  the  House. 
The  proposed  court  referred  to  above  would  remove  the  need  for  many  such 
questions,  but  not  all.  These  questions  might  still  lead,  very  occassionally,  to 
an  ad  hoc  inquiry  such  as  that  concerned  with  Crichel  Down.  Action  may  or 
may  not  follow  such  an  inquiry.  The  Society  considers  that  this  is  a most 
unsatisfactory  state  of  affairs  and  that  there  should  be  a standing  tribunal  quite 
apart  from  the  division  of  the  established  Judiciary  referred  to  above  to  which 
such  matters  could  be  referred  by  the  House  for  proper  investigation  and  the 
presentation  of  a report  to  Parliament. 

Tribunals 

5.  The  Society  considers  that  the  Lands  Tribunal,  which  is  a Court  in  aU 
essential  features,  is  most  satisfactory  both  in  composition  and  procedure.  It 
fully  endorses  the  principle  of  grouping  which  has  led  to  the  present  wide  range 
of  jurisdiction  which  the  Tribunal  exercises.  It  is,  however,  desired  to  point  out 
that  in  connection  with  rating  appeals  there  is  frequently  considerable  delay  in 
communicating  the  decision  of  the  Tribunal.  It  is  appreciated  that  this  is  no 
doubt  due  to  the  fact  that  there  are  insufficient  members  on  the  Lands  Tribunal 
to  deal  with  the  vast  amount  of  appeal  work  which  is  before  them,  but  this  is 
likely  to  be  intensified  when  the  new  Rating  Act  comes  into  force  on  April  1,  and 
it  is  sugg^ted  that  consideration  should  be  given  to  an  increase  in  membership. 

6.  The  Society  has  no  comments  to  offer  on  the  Agriculture  Land  Tribunals. 
Previous  o'bjections  were  met  by  the  provisions  contained  in  the  Agriculture 
(Miscellaneous  Provisions)  Act,  1954. 


Printed  image  digitised  by  the  University  of  Southampton  Library  Digitisation  Unit 


322 


COMMITTEE  ON  ADMINISTRATIVE  TRIBUNALS  AND  ENQUIRIES 


7.  The  Society  has  no  comments  to  offer  on  the  Local  Valuation  Courts.  It 
considers  however  that  Rent  Tribunals  should  now  be  abolished  and  their  functions 
transferred  to  the  Valuation  Courts. 

Inquiries 

8.  There  has  been  a growing  volume  of  criticism  of  the  system  whereby  inquiries 
or  hearings  are  conducted  by  an  inspector  who  is  an  officer  of  the  department 
concerned  with  making  the  final  decision.  The  Society  appreciates  that  it  can 
be  argued  that  since  the  Minister  is  to  make  the  decision  it  is  logical  that  he 
should  hold  the  inquiry.  Since  it  is  obviously  impossible  to  hold  the  inquiry 
himself,  and  in  practice  one  of  his  officers  performs  this  task,  a sensible  alternative 
suggestion  might  be  that  the  officer  who  will  be  responsible  for  making  the  report 
upon  which  the  Minister’s  decision  will  be  based  should  conduct  the  inquiry 
himself.  Nevertheless,  bearing  in  mind  the  guiding  principle  set  out  at  the  end 
of  paragraph  2,  the  Society  recommends  the  creation  of  an  independent  inspectorate, 
the  members  to  be  appointed  by  the  Lord  Chancellor.  The  objector  will  then  be 
able  to  feel  that  his  case  will  be  put  to  the  Minister  impartially,  with  that  of  the 
authority,  by  a disinterested  official.  The  Society  considers  that  oidy  in  th^  way 
will  the  present  criticism  of  the  inquiry  system  be  removed.  In  stating  this  it  does 
not  in  anv  measure  wish  to  suggest  that  the  conduct  of  the  present  inspectorate 
is  at  fault’  but  only  that  it  is  impossible  for  the  system  within  which  they  operate 
to  retain  the  public  confidence.  For  example,  it  is  generally  felt  that  where  the 
Minister  of  Housing  and  Local  Government  has  instructed  a local  planning 
authority  to  refuse  permission  for  development  not  in  accordance  with  the  provi- 
sions of  a development  plan  (under  the  provisions  of  the  Town  and  Country 
Planning  (Development  Plans)  Direction,  1954),  then  an  appeal  to  that  same 
Minister,  leading  to  an  inquiry  conducted  by  one  of  his  officers,  is  likely  to  be 
nonsensical.  The  Society  does  not  see  how  the  appeal  can  be  dealt  with  by  anyone 
other  than  the  Minister,  but  it  believes  that  if  the  inquiry  were  conducted  by  an 
independent  inspector  the  appellant  would  look  upon  the  procedure  in  a diSerent 
light.  The  setting  up  of  an  independent  inspectorate  would  not  be  any  reason 
for  excluding  a departmental  representative  from  any  inquiry.  Indeed,  the  Society 
attaches  considerable  importance  to  the  presence  of  such  an  officer  so  that  the 
department  may  keep  in  contact  with  public  opinion. 

9.  The  Society  considers  that  the  restoration  of  public  confidence  through  the 
creation  of  an  independent  inspectorate  wiU  only  be  complete  if  the  inspectors’ 
reports,  containing  recommendations,  are  published.  It  follows  from  this  that 
Ministers,  in  giving  their  decisions,  should  state  their  reasons  for  any  departure 
from  the  inspectors’  recommendations,  unless  they  can  certify  that  there  are  security 
reasons  why  this  should  not  be  done.  Assurances  have  been  given  in  the  House 
of  Lords  and  direct  to  the  Society  that  Ministers’  reasons  for  taking  decisions  after 
public  inquiries  would  be  published  in  a wider  range  of  cases.  Nevertheless,  the 
Society  believes  that  this  should  be  a statutory  obligation. 

10.  It  is  one  of  the  generally  accepted  rules  of  natural  justice  that  no  party 
ought  to  be  condemned  unheard,  and  if  this  right  is  to  be  a reality  he  must  know 
in  good  time  the  case  which  he  has  to  meet.  The  Society  considers  that  this 
principle  should  be  extended  to  all  inquiries  and  hearings,  that  where  evidence  is 
obtained  from  any  government  department  -or  other  authority  in  order  to  reach  a 
decision  in  connection  with  which  the  inquiry  is  held,  that  evidence  should  he 
available  to  the  parties  in  advance  and  should  be  open  to  discussion  at  the  inquiry. 
The  Society  attaches  particular  importance  to  the  presence  at  the  inquiry  of  aU 
departmental  -officers  for  cross-examination.  If  a fair  decision  is  to  be  reached 
aU  aspects  of  a problem  should  be  presented  for  discussion,  even  it  these  officers 
should  present  opposing  points  of  view.  Should  a Minister  take  advice  from 
officers  in  his  -own  department  -or  from  any  other  source  after  the  inquh^,  which 
causes  him  to  reach  a decision  contrary  to  the  recommendation  of  the  inspector, 
he  should  state  clearly  his  reasons  for  seeking  this  further  evidence.  The  Society 
accepts  that  the  Minister  must  be  free  to  seek  further  evidence  in  this  way,  but 
considers  that  where  possible  the  inquiry  and  the  inspector’s  report  should  be 
the  final  stage  before  the  Minister’s  decision. 
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11.  The  Society  recommends  that  the  general  principle  pf  an  appeal  to 
courts  on  a point  of  law  should  be  extended  to  all  inquiries.  Apart  from  tms 
change,  the  Society  is  satisfied  with  the  procedure  at  inquiries,  and  in  particular 
would  not  wish  the  present  atmosphere  of  informality  to  be  lost. 

12.  Although  the  Society  is  fully  aware  that  all  cases  which  are  the  subject  of 
inquiries  must  be  decided  on  their  merits,  it  believes  that  the  publication  of  reports 
and  decisions,  and  quotation  from  them  at  subsequent  inquiries,  would  be  most 
useful  and  would  help  a consistent  interpretation  of  policy  throughout  the  country. 

13.  The  Society  urges  the  Minister  of  Housing  and  Local  Govemnient  to  create 
the  independent  tribunal  to  consider  appeals  on  questions  of  design  which  is 
provided  for  under  Section  16  (4)  of  the  Town  and  Country  Planning  Act,  1947. 

14.  The  Society  attaches  particular  importance  to  the  need  for  shortening  the 
period  between  the  holding  of  an  inquiry  and  the  announcement  of  a Minister  s 
decision.  Delays,  either  at  this  stage  or  before  holding  an  inquiry,  are  an  important 
cause  of  loss  of  public  confidence  and  should  be  substantially  reduced. 


Examination  of  Witnesses 

Mr.  C.  M.  Fordham,  M.A.,  F.RJ.CS.,  F.L.A.S.  (President). 
Major  Sir  David  Hawley,  Bt.,  M.A.,  F.R.I.C.S.,  F.L.A.S. 

Mr.  J.  F.  Q.  Switzer,  M.A.,  A.R.I.C.S.,  Q.A.L.A.S. 

on  behalf  of  the  Land  Agents’  Society. 
Called  and  Examined. 


2244.  Chairman : May  I first  ask  one 
or  two  rather  formal  questions?  Does 
your  Memorandum  depend  in  its  struc- 
ture on  a clear  distinction  between  the 

two  parts  of  our  terms  of  reference? 

Mr.  Fordham  \ Yes,  I think  that  is  so. 

2245.  And  after  dealing  with  the 
general  considerations  which  apply  to 
the  procedures  of  both  parts  in  the 
second  paragraph  of  your  Memorandum, 
the  third  paragraph  really  deals  with 

tribunals  only? Yes,  I think  I should 

agree  with  that. — Mr.  Switzer:  I think 
there  is  one  point  on  that,  Sir.  The  two 
halves  of  the  terms  of  reference  are 
separate  to  a certain  degree,  but  so  far 
as  the  public  is  concerned  the  distinction 
is  sometimes  more  theoretical  than  real. 

2246.  Which  is  a point  you  make  in 

the  second  paragraph,  I think? ^Yes. 

And  therefore  there  may  be  certain  pro- 
cedures which  could  be  dealt  with  by 
something  in  the  nature  of  a tribunal 
actually  giving  a decision,  although  we 
recognise  that  there  are  very  many 
administrative  decisions  that  must  come 
through  the  Minister.  The  end  of  para- 
graph 3 may  possibly  be  a little  obscure. 
I think  we  were  trying  to  ride  two  horses 
there — suggesting  that  so  far  as  enquiries 
are  concerned  the  changes  which  we  sug- 


gest from  paragraph  8 onwards  will 
produce  a workable  mechanism,  but  that 
at  least  some  improvement  can  be  made 
by  having  independent  tribunals  in 
certain  circumstances. 

2247.  If  I may  go  back  to  paragraph  2, 
which  is  in  general  dealing  with  ground 
common  both  to  tribunals  and  enquiries 
and  considering,  so  to  speak,  these  proce- 
dures as  they  affect  individual  citizens, 
you  say  some  things  which  are  clearly 
important : 

“ ...  an  objector,  whose  legal  rights 
are  limited  to  the  making  of  objections, 
may  feel  when  the  decision  on  the 
subject  matter  of  the  inquiry  is  pub- 
lished that  justice  has  not  been  done. 
If  he  is  told  in  such  a case  that  the 
purpose  of  the  inquiry  is  not  to  dis- 
pense justice,  he  feels  that  the  proce- 
dure is  a waste  of  time.” 

You  go  on: 

“The  same  considerations  apply,  in 
varying  degree,  to  all  the  procedures 
under  consideration,  in  that  they  are 
conducted  in  a way  which  resembles 
the  conduct  of  a court  of  law,  and  the 
objector  attends  in  order  to  see  that 
his  views  are  fairly  considered  in  the 
making  of  a decision  either  then,  or 
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at  a later  stage.  The  Society  considers 
that  no  reasonable  person  should  ever 
have  cause  to  leave  a tribunal  or 
inquiry,  or  to  receive  the  decision,  with 
a sense  that  the  hearing  has  not  been 
fairly  conducted  or  with  diminished 
respect  for  the  law  and  those  who 
administer  it.” 

You  go  on  to  say  what  positive  sugges- 
tions occur  to  you  as  regards  both  tri- 
bunals and  enquiries  and,  as  was  pointed 
out,  as  regards  the  possibility  of  transfer- 
ring certain  things  to  tribunals  which 
are  not  at  present  dealt  with  by  them.  I 
am  not  thinking  of  that.  I am  thinking 
of  the  very  wide  experience  which  your 
members  must  have  of  the  ways  in  which 
the  public  are  actually  affected  by  the 
working  of  tribunals  and  enquiries,  and 
the  particular  doubts,  grievances,  what- 
ever it  may  be,  that  affect  them  when 
subject  to  th^e  procedures.  Can  you 
make  concrete  in  any  way  the  necessarily 
general  statements  which  occur  in  para- 
graph 2?  Can  you  do  anything  which 
will  bring  before  the  Committee,  by  way 
of  example,  what  it  is  that  you  are 
putting  to  us  as  unsatisfactory  and  need- 
ing to  be  improved,  on  the  lines  of  the 

latter  part  of  your  Memorandum? 

Mr.  Fordham : I think  we  can  give  you 
examples  from  our  experience  of  plan- 
ning appeals  and  compulsory  purchase 
order  cases.  I know  a case  myself  where 
we  opposed  an  application  for  the  con- 
firmation of  a compulsory  purchase  order 
on  the  grounds  that  alternative  sites  were 
available  and  that  the  chosen  site  was  of 
greater  agricultural  value  ffian  our  sug- 
gested alternatives.  In  that  instance, 
when  it  came  to  the  question  of  provid- 
ing evidence  on  lagricultural  grounds, 
the  acquiring  authority  said  that  planning 
consent  had  been  obtained  and  that  they 
were  not  prepared  to  consider  agricul- 
tural claims.  One  felt  that  if  the 
decision  had  been  made  by  the  Minister 
that  the  site  should  not  be  retained  for 
agriculture  we  should  at  least  be  told 
the  grounds  on’  which  his  decision  had 
been  reached.  If  necessary,  we  could 
then  combat  it.  That  situation,  I think, 
has  since  been  improved  following  cer- 
tain undertakings  given  by  the  Minister, 
hut  that  is  the  sort  of  thing  that  many 
of  our  Society  had  in  mind.  I dare  say 
Mr.  Switzer  has  other  examples  in  mind. 
— Mr.  Switzer:  In  one  planning  case  with 
which  I was  concerned,  there  was  a pro- 
longed enquiry  conducted  with  great  care 


and  at  great  expense  by  the  objectors. 
Later  the  Minister’s  decision  letter  set  out 
the  reasons  which  the  o-bjectors  had  put 
forward  for  making  their  objections  but 
in  their  view  these  reasons  were  not 
stated  exactly  as  they  had  stated  them. 
Moreover,  one  of  the  most  important 
reasons  was  left  out  altogether.  The 
main  ground  of  objection  was  that  a pro- 
posed road,  rather  than  relieving  traffic 
congestion,  as  was  the  authority’s  inten- 
tion, would  encourage  more  traffic  into 
the  particularly  bad  spot.  That  point 
was  omitted  from  the  Minister’s  letter 
altogether.  One  was  left  with  the 
feeling : “ Was  this  point  made  ade- 
quately to  the  Minister  in  the 
inspector’s  report?  ” — Sir  David  Hawley : 
I think,  Sir,  that  a number  of  members 
feel  that  in  enquiries  of  this  sort  that 
whilst  they  have  to  give  all  their  reasons 
in  public  they  do  not  hear  the  reasons 
on  the  other  side.  There  is  no  compul- 
sion to  publish  them  either  at  the  enquiry 
or  to  speak  of  them  or  to  write  of  them 
afterwards ; therefore  the  objectors’ 
efforts  may  be  against  a stone  wall.  They 
really  do  not  know  what  they  are  arguing 
against. 

2248.  It  is  the  custom,  at  least  nowa- 
days, is  it  not,  where  a public  enquiry  is 
held  and  where  the  initiator  is  a local 
authority,  that  the  local  authority  does 

establish  its  case?  Or  am  I wrong? 

There  is  no  compulsion  on  it  to  do  so, 
and  we  should  prefer  it  to  be  compulsory. 

2249.  Yes.  Your  complaint  is,  so  to 
speak,  not  directed  against  the  present 
fact,  but  against  the  point  that  it  does 

not  have  to  be  so. 1 have  no  recent 

case  against  that. 

2250.  What  about  the  other  sort  of 
case,  where  the  initiator  is  the  Minister 
himself — trunk  roads  or  new  towns? 
Would  you  think  there  that  there  should 
be  a requirement  that  the  Minister 

should  establish  his  case? ^Personally 

I think  there  should  be. 

2251.  How  far  do  you  take  that? 
Would  you  think  that  the  decision  that 
there  should  be  a trunk  road  between  A 
and  B was,  so  to  speak,  a decision  of 
policy  not  for  argument  at  the  enquiry, 
though  exactly  how  the  road  might  go 
would  be  a matter  for  consideration  and 
cross-examination ; or  would  you  say 

that  it  should  all  be  thrown  open? 

I do  not  consider  that  the  owner  of  one 
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piece  of  land  should  have  to  argue  as  to 
whether  a trunk  road  should  be  con- 
structed or  not.  If  there  were  the  chance 
of  varying  its  course,  then  that  might  be 
a different  matter. 

2252.  Yes,  and  the  point  that  you  are 

making  is  that  in  all  these  cases  it  is  not 
required  that  the  initiating  authority, 
whether  a local  authorty  or  the  Minister, 
must  establish  their  case. Yes. 

2253.  And  you  would  wish  it  to  be  so? 
Yes. 

2254.  Lord  Justice  Parker : May  I 
follow  up  a little  the  procedure  on  hear- 
ings and  enquiries.  One  of  the  matters 
on  which  you  feel  rather  strongly  is  an 
independent  inspectorate,  I gather.  Of 
course,  the  present  inspectorates, 
although  within  the  Ministry  of  Housing 
and  Local  Government,  are  in  fact  to 
a large  extent  segregated.  Can  you 
summarise  the  advantages  you  think 
would  accrue  from  their  being  wholly  in- 
dependent inspectorates?  May  I just  add 
this?  The  evidence  before  us,  with 
which  no  doubt  you  would  agree,  is  that 
by  and  large  the  present  inspectorates 

perform  their  functions  very  well. 

Mr.  Fordham : Yes  ; I do  not  think  that 
we  could  have  any  criticism  of  the  way 
the  inspectorates  have  performed  their 
junctions,  but  we  feel  that  there  is  in  the 
mind  of  the  public  a feeling  that  the 
Minister  appoints  a man  and  that  the 
case  is  more  or  less  decided  before  the 
enquiry.  ‘TOether  or  not  that  is  justified 
by  facts  it  is  difficult  to  say,  but  I feel 
very  strongly  that  that  feeling  does  exist 
amongst  our  profession  and,  I would  say, 
amongst  people  we  have  acted  for  out- 
side our  profession.  If  it  was  known  that 
they  were  completely  independent,  it 
would  go  a long  way  towards  removing 
that  feeling. — Mr.  Switzer:  I think  that 
one  sees  the  advantages  of  having  the 
inspectorate  within  the  Ministry — ^keep- 
ing in  close  contact  with  policy,  and  so 
on.  From  what  I can  gather  on 
planning  procedure,  particularly  between 
the  wars,  when  the  inspectorate  was 
small  and  the  proceedings,  I understand, 
were  extraordinarily  informal,  I think 
that  the  inspectors  then  in  their  rather 
unique  position — one  foot  in  the  Ministry 
and  one  practically  out  of  it — ^were  able 
to  function  satisfactorily.  1 think  that 
much  of  the  feeling  within  the  Ministry 
that  that  position  should  continue 
assumes  a set  of  circumstances  that  no 
longer  exists.  The  work  has  so  increased 


in  quantity  and  complication  that  the 
idea  of  having  these  very  informal  en- 
quiries, with  the  inspectors  often,  I 
understand,  getting  agreed  decisions 
between  the  parties,  does  not  fit  in  with 
the  modem  approach  to  enquiries  with 
counsel  briefed  and  all  the  rest  of  it. 

2255.  How  far  is  the  desirability  of  the 
independent  inspectorates  affected  by 
publication  of  the  reports?  In  other 
words,  if  you  are  going  to  get  publica- 
tion of  the  inspectors’  reports  and  see 
exactly  what  is  said,  would  there  still  re- 
main in  your  view  a demand  to  have 

the  inspectorates  independent? Sir 

David  Hawley : I feel  that  it  would  help. 

It  is  another  leg  of  the  argument  for 
impartiality.  We  visualise  the  inspectors 
as  being  probably  the  very  same  men 
but  with  a different  allegiance  as,  for 
example,  when  members  of  the  Agri- 
cultural Land  Tribunals  were  all  re- 
appointed by  the  Lord  Chancellor. — 
Mr.  Switzer:  I think  there  is  another 
point.  It  was  suggested.  I think,  when 
some  of  the  Government  Departments 
gave  evidence  that  publication  of  reports 
might  cause  embarrassment  both  to  the 
civil  servants  and  the  Minister.  I think 
that  if  the  report  is  to  be  published  and 
the  inspector  is  to  feel  free  to  say  what 
he  reaUy  thinks  it  is  essential  that  he 
must  be  outside  the  Ministry. 

2256.  May  I pass  on  to  the  question 
of  appeals  for  a moment?  Again  I am 
dealing  only  with  enquiries.  Let  me 
take  a typical  case — compulsory  acquisi- 
tion of  land.  You  know  that  under  ihe 
Acquisition  of  Land  (Authorisation 
Procedure)  Act,  1946,  there  is  a right 
of  challenge  within  a certain  period  of 
time  by  a party  aggrieved,  a right  of 
challenge  on  two  grounds ; one,  that  the 
action  taken  is  ^ultr a vires  the  Act,  what- 
ever the  Act  may  be  ; and  two,  that  the 
prescribed  procedure  has  not  been  fol- 
lowed. Am  I right  in  thinking  that  you 
desire  an  appeal  on  other  grounds  as 

well? Mr.  Fordham:  We  want  an 

appeal  really  on  the  question  of  fact  and 
law. 

2257.  In  paragraph  4 of  your  memor- 
andum the  first  sentence  says : 

“ The  Society  considers  that  the 
recommendations  made  below  for 
amending  the  inquiry  procedure  can- 
not be  fully  effective  unless  the 
objector  or  appellant  has  a right  of 
appeal  to  a division  of  the  established 
judiciary  primarily  upon  the  grounds 
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that  the  law  governing  the  procedure 

has  not  been  adhered  to,  or  that  the 

facts  were  not  fuUy  known  and 

considered.” 

Under  the  existing  Act,  as  I was  pointing 
out,  there  is  a right  of  challenge  in 
regard  to  the  procedure  not  being 
adhered  to,  and  I understand  that  you 
want  an  appeal  on  fact  on  the  grounds 
that  the  facts  were  not  fullv  known  and 
fuUy  considered?^ — —Yes. 

2258.  Let  us  assume  that  the  inspec- 
tors report  is  published  at  the  time  it 
is  made,  if  you  like,  published  in  the 
form  of  a draft  report,  and  the  objector 
can  see  it.  If,  when  the  facts  have  been 
wrongly  found — say  a date  or  name  is 
wrong,  or  an  objection  has  not  been 
dealt  with,  or  something  of  that  sort — 
the  objector  has  an  opportunity  of 
putting  them  right  before  the  Minister 
gives  his  decision,  and  the  Minister  then 
gives  his  reasons,  would  there  then  in 
your  view  be  any  demand  for  an  appeal 

on  fact? 1 should  rather  have 

thought  not,  but  I do  not  think  that 
point  has  actually  been  considered  by 
our  Society. 

2259.  Put  it  this  way.  I understand 
that  there  is  a feeling  at  the  moment 
that  the  inspector’s  report  is  not  seen, 
the  objector  is  in  the  dark  and  does  not 
know  if  the  proper  facts  and  the  proper 
arguments  have  ever  reached  the 
Minister,  and  that  there  should  be  a 
review.  If  the  objector  gets  the  inspec- 
tor’s report,  sees  the  findings,  sees  his 
objection,  and  can.  have  them  corrected 
if  they  are  wrong,  then  your  case  for 

a review  on  fact  goes,  does  it  not? 

I should  have  thought  so.  Would  you 
agree,  Mr.  Switzer? — Mr.  Switzer:  "Yes. 

2260.  Thank  you.  Going  on  to  the 
last  matter  I wanted  to  deal  with,  we  have 
had  a lot  of  evidence  about  Rent 
Tribunals,  as  you  know,  but  I think 
yours  is  the  first  recommendation  that 
the  work  of  the  Rent  Tribunals  should 
go  to  the  Local  Valuation  Courts.  Of 
course,  these  Local  Valuation  Courts 
are  likely  to  be  very  overburdened  at 

the  moment,  are  they  not? Mr. 

Fordham:  Yes,  I should  think  they 
probably  are. 

2261.  They  are  tribunals  of  which 
there  has  been  little  criticism,  I think  I 
am  right  in  saying.  The  members  are 
unpaid.  Do  you  really  think  it  is  a 
practical  possibility  to  put  the  work  of 


Rent  Tribunals,  which  is  very  consider- 
able still,  on  to  the  Local  Valuation 

Courts? Mr.  Switzer:  I think  it  has 

been  the  experience  of  our  members  that 
the  volume  of  work  of  the  Rent 
Tribunals  has  decreased. 

2262.  It  may  be  that  the  one  aspect 
of  it — fixing  rents  for  furnished  dwell- 
ings. for  which  the  Tribunals  were 
originally  devised — has  fallen  enor- 
mously, but  the  added  work  put  upon 
them  of  fixing  standard  rents  and 

matters  of  that  sort  has  increased? 

Yes.  The  particular  suggestion  was 
made  by  the  chairman  of  a Local 
Valuation  Court  who  had  also  had  ex- 
perience of  Rent  Tribunals,  and  it  was 
his  belief  that  even  if  it  meant  pre- 
sumably increasing  the  number  of 
Valuation  Courts,  one  type  of  body 
could  function  more  competently  than 
could  two  diverse  bodies  with  two 
diverse  sets  of  regulations  and  pro- 
cedures. 

2263.  So  the  main  idea  was  that  an 
appeal  would  then  result  automatically 
to  the  Lands  Tribunal?  Was  that  the 
idea  behind  doing  this  work  at  the 

Valuation  Courts? 1 do  not  think 

that  is  the  main  object. 

2264.  Remind  me — the  chairman  of  a 

Local  Valuation  Court  is  a lawyer,  is 
he? 1 do  not  think  he  is. 

2265.  Not  always?  Is  there  always  a 
valuer  or  surveyor  or  professional  man 
on  the  Local  Valuation  Court?  I do 

not  think  there  is. 1 believe  it  is 

customary. 

2266.  What  asset  is  there  in  the  Local 
Valuation  Courts  which  fits  them  so  to 

decide  these  cases? 1 believe  this  was 

really  an  attempt  at  streamlining, 

2267.  That  is  what  I suspected,  yes.  If 
Rent  Tribunals  have  to  stay  and  it  is  a 
matter  of  perhaps  altering  procedure  and 
altering  their  personnel,  have  you  as  a 
body  had  experience  of  these  Rent 
Tribunals  and  can  you  give  evidence 
about  it?  Or  would  it  not  come  your 

way? Mr.  Fordham:  1 do  not  think 

it  is  a problem  that  we  would  get.  I 
have  never  experienced  it  personally. 

2268.  Mr.  Bowen:  There  is  just  one 
point  I would  like  to  raise  with  Mr,  Ford- 
ham. You  mentioned  this  sense  of  dis- 
satisfaction with  regard  to  dealing  with 
the  agricultural  aspect  of  compulsory 
purchase  proposals.  Does  not  the  diffi- 
culty arise,  particularly  where  you  have 
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got  the  problem  of  alternative  sites,  be- 
cause if  the  objector  or  owner  of  land 
or  anyone  else  wants  to  raise  the  ques- 
tion of  agricultural  value,  he  is  imme- 
diately told  by  the  authorities:  “We 
have  got  the  clearance  certificate  and 
cannot  pursue  that  matter  in  any  way”? 
Yes. 

2269.  Do  you  think  that  in  all  those 
cases  where  there  is  an  agricultural 
aspect  either  there  should  be  no  clearance 
certificate  and  the  matter  left  open  or, 
if  you  have  a clearance  certificate 
system,  the  Ministry  of  Agriculture 
should  have  to  call  a witness  who  could 
deal  fully  with  the  a'gricultural  aspect 
and  be  cross-examined  by  the  owner? 

^That  is  what  we  think  should 

happen,  yes. 

2270.  Have  you  any  views  as  to 
whether  the  present  conduct  of  County 
Agricultural  Executive  Committees  with 
relation  to  supervision  orders  and  matters 

of  that  kind  is  satisfactory? Of 

course,  we  have  given  evidence  on  that 
to  the  Arton  Wilson  Committee(^),  but 
what  we  really  said  there  was  that  we 
thought  that  there  should  be  an  inde- 
pendent inspectorate  and  that  in  all  cases 
the  evidence  of  the  Agricultural  Execu- 
tive Committee  should  be  made  avail- 
able to  the  man  against  whom  the  Com- 
mittee is  taking  action,  so  that  he  knows 
his  case  before  the  decision  comes  be- 
fore them.  We  also  said  that  we  thought 
that  the  decision  should  be  published. 
There  is  one  other  thing — that  is  the 
question  of  the  use  of  assessors.  We 
felt  that  in  the  case  of  agriculture  action 
has  to  be  taken  quickly.  If  you  leave 
it  two  or  three  months  the  position  is 
completely  changed,  and  we  have  always 
felt  that  directly  the  Agricultural  Land 
Tribunals  have  a notice  that  there  is  to 
be  an  appeal,  there  should  be  an  inde- 
pendent inspection. 

2271.  Sir  Geoffrey  King:  I am 

a little  bit  puzzled  about  the  statement 
you  made  that  there  was  a _ general  im- 
pression that  where  an  inspector  is 
appointed  by  the  Minister  to  take  an 
enquiry  the  matter  is  pre-judged.  Bear- 
ing in  mind  that  the  great  volume  of 
work  that  they  doing  is  hearing  disputes 
between  a local  authority  and  the 

C)  Cmd.  9732.  Report  of  the  committee 
appointed  to  review  the  provincial  and  local 
organisation  and  procedures  of  the  Ministry  of 
Agriculture,  Fisheries  and  Food. 


owners,  do  you  really  think  that  there  is 
any  justification  for  thinking  that  the 

Ministry  has  pre-judged  the  issue? 

Sir  David  Hawley:  I think  the  impres- 
sion of  our  members  is  not  that  the 
cases  are  pre-judged  but  that  they  some- 
times appear  to  be, 

2272.  Do  you  think  that  in  the  type  of 

case  I have  mentioned  there  is  any  jus- 
tification for  that  view? ^Yes,  I think 

there  is. 

2273.  That  is  to  say  that  the  public 
identify  the  Ministry  and  the  local 
authority  so  completely?  Is  that  the 

idea? ^Yes;  and  the  local  authority 

acting  under  the  Ministry  with  the  in- 
spector coming  from  the  Ministry  and 
his  report  not  being  published  are  things 
that  are  apt  to  make  the  public  think 
things  which  may  well  not  be  so. 

2274.  You  use  a very  curious  phrase 
there — “ the  local  authority  acting  under 
the  Ministry  ”.  Surely  the  local  authori- 
ties are  pretty  robust  in  their  views,  are 

they  not? Yes,  I think  they  are. — 

Mr.  Switzer:  I think  that  the  position 
in  the  planning  field  may  well  he  dif- 
ferent from  that  in  the  field  of  compul- 
sory purchase  orders.  I would  have 
thought  that  in  both  development  plan 
enquiries  and  planning  appeals  the  local 
authority  is  associated  more  closely  in 
the  minds  of  objectors  with  the  Minis- 
try, particularly  because  there  has  been 
a fair  amount  of  traffic  of  personnel , 
from  the  Ministry  to  local  authorities 
which,  although  it  may  give  a completely 
wrong  impression,  does  give  the  impres- 
sion, I think,  that  planning  matters  are 
much  more  closely  linked  with  central 
government  control  than,  for  instance, 
is  compulsory  purchase. 

2275.  Lord  Linlithgow : I would  like  a 
little  more  information,  if  you  would  be 
good  enough  to  give  it,  on  para^graph  14 
of  your  Memorandum  where  you  advo- 
cate a shortening  of  the  time  between  the 
holding  of  the  enquiry  and  the  Minis- 
ter’s decision.  Does  it  vary  enormously? 
Can  you  give  the  Committee  some  idea 
as  to  how  long  it  does  take  and  how 
much  you  would  like  it  foreshortened  if 

it  could  be  done? ^I  think  that  the 

delays,  particularly  on  develoipment 
plans,  have  run  into  years,  but  no  doubt 
they  are  exceptional  and  once  the  first  lot 
of  plans  have  been  approved  enquiries  on 
reviews  will  not  be  so  long  drawn 
out.  There  are  cases,  I believe, 
where  plans  have  still  not  been 
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approved  two  years  after  the  en- 
quiries have  been  held.  In  the  case 
of  planning  appeals  I think  there  has 
been  a shortening  of  the  period  in  some 
cases  recently,  but  up  to  nine  months 
delay  has  occurred,  which  of  course 
leads  many  developers  to  forgo  their 
right  of  appeal.  They  prefer  to  take 
second  best  rather  than  embark  on  a 
procedure  which  will  involve  such  long 
delay.  On  agricultural  cases  I have  no 
experience  of  the  particular  length  of  de- 
lay.— Mr.  Fordham:  One  thing,  of 

course,  from  the  agricultural  point  of 
view  is  that,  especially  in  new  towns, 
when  you  get  an  area  which  has  become 
sterilised  it  does  hold  up  the  develop- 
ment to  a ver}^  great  extent. 

2276.  You  would  have  more  experience 
and  more  cases  of  complaint  where  you 
are  talking  of  planning  appeals  than  you 
would  in  new  towns?  TTiat  is  what  I 
am  particularly  interested  in — the 
planning  appeal  side — and  that  is  taking 

a long  time  still? In  the  new  town 

cases  I know  of,  yes,  I think  it  has  taken 
six  to  nine  months. 

2277.  Now,  paragraph  11  of  your 

Memorandum.  You  told  us  of  the  im- 
provements you  would  like  in  the  pro- 
cedure of  enquiries  and  so  on.  I am  not 
quite  clear,  therefore,  what  paragraph  11 
means.  You  say:  “Apart  from  this 
change  . . .” — ^that  is,  the  question  of 
procedure — . . the  Society  is  satisfied 
with  the  procedure  at  inquiries,  and  in 
particular  would  not  wish  the  present 
atmosphere  of  informality  to  be  lost 
Are  you  using  “ inquiries  ” there  in  the 
same  way  that  it  was  used  in  the  pre- 
vious four  or  five  paragraphs? Mr. 

Switzer:  I think  perhaps  for  “proce- 
dure ” there  might  have  been  substituted 
another  word.  We  were  concerned  here 
with  the  actual  way  in  which  the  enquiry 
is  conducted.  The  “ atmosphere  *’  at 
enquiries  might  have  been  a more  appro- 
priate word.  The  question  of  who  puts 
their  case  first,  and  so  on. 

2278.  One  last  question,  if  I may,  I 
would  rather  make  a general  question 
of  it  and  ask  if  you  would  like  to  tell 
us  anything  about  the  workings  of  the 
Agricultural  Executive  Committees.  Are 
you  satisfied  with  the  way  they  work 
and  the  powers  they  have  and  the  pro- 
cedure which  they  adopt  when  they 

meet? Mr.  Fordham:  You  mean  in 

the  case  of  things  like  supervision  orders 
and  rent  appeal? 


2279.  By  and  large,  what  do  you  think 

of  the  working  of  the  Agricultural  Exe- 
cutive Committees? 1 do  not  think 

I can  add  very  much  to  what  I have 
said  before,  that  is  that  we  feel  much 
the  same  about  that  as  we  feel  gener- 
ally about  the  position.  We  should  like, 
where  Committees  are  acting  on  behalf 
of  the  Ministry  on  supervision  orders 
and  things  like  that,  to  have  an  inde- 
pendent inspectorate.  We  should  like 
more  information  about  their  case  be- 
fore we  appear  before  them,  and  we 
should  like  the  publication  of  their  de- 
cisions. I do  not  think  there  is  anything 
special  we  can  say  about  them. 

2280.  You  feel  that  the  farmer  who 
comes  before  the  Agriculture  Executive 
Committee,  after  inspection  of  his  farm, 
and  so  on,  by  and  large  gets  a fair  deal, 
that  his  case  is  well  heard  and  he  is 
allowed  to  put  his  case  and  he  --  is 

listened  to? Yes,  on  balance  I think 

so.  I do  think  that  there  is  a feeling 
that,  since  the  Committee  make  the  in- 
spection of  the  farm  and  the  whole  thing 
is  carried  out  by  them,  they  are  therefore 
both  making  and  judging  the  case. 

2281.  And  a feeling  possibly  that  as 
they  make  and  judge  the  case  and  the 
atmosphere  is  very  informal,  it  may  be 
that  the  farmer  has  to  be  a rather  un- 
popular man  before  his  case  appears 

before  the  Committee  at  all? ^Yes,  I 

think  we  should  feel  that, — Mr.  Switzer: 

I think  this  again  is  a case  where  publi- 
city, preferably  in  the  form  of  publica- 
tion of  some  sort  of  report,  is  the 
answer.  If  there  is  no  established  pro- 
cedure then  the  one  safeguard  is  full 
publicity.  Where  you  have  a detailed 
and  rigid  procedure  publicity  is  not  re- 
quired to  the  same  extent. 

2282.  You  would  be  in  favour  of  meet- 
ings of  the  Agricultural  Executive  Com- 
mittees, by  and  large,  being  held  in 

public  ? ^Y  es. — Mr.  Fordham : The 

difficulty  is  that  the  procedure  has  almost 
come  to  an  end,  has  it  not?  It  has 
almost  become  ineffective. 

2283.  Major  Morrison:  May  I follow 
up  on  that?  Mr.  Fordham  has  said  that 
the  position  of  Agricultural  Executive 
Committees  is  ineffective.  Does  he  really 
think  they  fulfil  any  useful  purpose  at 

all? They  have  got  a lot  of  duties 

quite  apart  from  their  regulatory  func- 
tions under  the  1947  Act,  have,  they  not? 
They  have  got  their  advisory  duties  and 
that  kind  of  thing. 
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2284.  Could  I ask  if  you  have  any 
views  on  the  Arton  Wilson  report,  which 

you  have  already  mentioned? ^It  is 

rather  difficult  for  me  to  express  the 
views  of  the  Society  on  that  report  be- 
fore the  Society  have  had  a full  oppor- 
tunity of  considering  it. — Sir  David 
Hawley:  1 think  the  Society  does  feel 
that  it  is  laid  down  in  the  Agriculture 
Act  that  the  industry  should  look  after 
itself,  which  is  what  the  Agricultural 
Executive  Committees  were  set  up  to 
do,  and  I do  not  think  the  Society  feels 
that  that  principle  should  be  departed 
from  at  the  moment. — Mr.  Fordham: 
Yes,  I think  that  is  absolutely  true. 

2285.  Do  you  mean  by  that  that  it  is 

not  a fit  subject  for  enquiry? Sir 

David  Hawley : Not  at  all. 

2286.  I do  not  quite  understand. 

What  I mean  is  that  the  Agriculture  Act 
of  1947  laid  it  down  that  Agricultural 
Executive  Committees  should  be  de- 
veloped from  the  War  Agricultural  Com- 
mittees in  order  to  take  care  of  the 
industry  and  ensure  that  it  was  efficient. 
We  do  not  want  to  alter  it. 

2287.  You  do  not  want  to  alter  the 

principle  that  agriculture  should  look 
after  its  own  efficiency? ^That  is  so. 

2288.  But  that  would  not  prevent  you 
from  complaining  if  you  thought  that 
the  tribunals  set  up  under  that  principle 

were  not  working  well? ^That  is  a 

point  that  might  arise,  but  the  principle 
we  should  agree  to. 

2289.  Lord  Justice  Parker:  In  para- 
graph 13  of  your  Memorandum  you 
refer  to  section  16  (4)  of  the  Town  and 
Country  Planning  Act,  1947,  which  em- 
powers the  Minister  to  create  an  inde- 
pendent tribunal.  I have  got  the  Act 
here,  and  I will  read  part  of  the 
subsection:  — 

“ Provision  may  be  made  by  a 
development  order  for  securing  that 
in  the  case  of  decisions  by  a local 
planning  authority  of  such  classes  as 
may  be  prescribed  by  the  order  (being 


decisions  relating  to  the  design  or 
external  appearance  of  buildings  or 
other  similar  matters)  any  appeal 
under  this  section  shall  lie  to  an  inde- 
pendent tribunal  established  in  accord- 
ance with  the  provisions  of  that  order 
instead  of  to  the  Minister  ; ” 

That  is  what  you  have  in  mind? 

Mr.  Switzer:  Yes. 

2290.  Are  there  a great  number  of 

cases,  do  you  think,  now  which  are  com- 
ing to  the  Minister  by  way  of  appeal 
which  would  fall  within  such  classes,  that 
is  to  say  “ the  design  or  external  appear- 
ance of  buildings  or  other  similar  mat- 
ters”?  1 think  so.  It  is  the  feeling 

of  our  members  that  the  Minister’s 
policy  is  to  allow  appeals  on  questions 
of  design  and  that  local  planning  autho- 
rities therefore  have  become  too  timid 
in  design  matters  and  that  the  substitu- 
tion for  the  Minister  of  the  independent 
tribunal  that  the  section  provides  for 
might  in  fact  restore  some  courage  to 
local  planning  authorities.  The  Minister 
allows  the  appeals  so  frequently  that 
the  planning  authority  loses  heart  on 
questions  of  design  and  does  not  proceed 
with  them. 

2291.  In  your  view  would  such  a tri- 

bunal operate  regionally?  I suppose 
Devonshire  might  have  stronger  views 
on  some  form  of  architecture  than  Hert- 
fordshire.  ^That  point  was  specifically 

made  in  discussions  we  had. 

2292.  What  are  your  views  about  it 
then?  You  would  not  want  one  inde- 
pendent tribunal  sitting  in  Whitehall. 
You  would  want  either  a tribunal  that 
goes  out  on  circuit,  or  several  regional 

tribunals? ^The  organisation  would 

be  a matter  of  detail.  We  thought  per- 
haps one  tribunal  with  a number  of 
members  who  would  be  appointed  to 
hear  appeals  in  their  particular  area. 

Chairman:  If  there  are  no  further 
questions,  it  remains  for  me  to  thank  you 
very  much  both  for  your  Memorandum 
and  for  the  oral  evidence  you  have  now 
given. 


{The  witnesses  withdrew) 
(Adjourned  until  2.30  p.m.) 
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Memorandum  submitted  by  Professor  F.  H.  Lawson 

1.  Perhaps  the  first  question  to  be  raised  is  whether,  having  laid  down  rules 
for  the  conduct  of  administrative  tribunals  and  ministers  exercising  judicial  powers 
some  means  should  be  arranged  to  ensure  that  they  obey  those  rules.  It  is  quite 
possible  to  lay  down  such  rules  without  establishing  any  sanctions  to  ensure 
obedience  to  them.  But  sometimes  Courts  have  been  inclined  to  confuse  these 
two  points  and  to  hold  that,  since  they  feel  that  they  would  be  embarrassed  if 
they  had  to  try  to  enforce  obedience,  they  should  not  lay  down  any  rules.  What- 
ever may  be  the  view  of  the  Courts,  it  would  clearly  be  possible  for  Parliament 
to  lay  down  rules  without  at  the  same  time  imposing  any  sanctions  for  breach  of 
them.  The  rules  would  then  be  of  imperfect  obligation,  but  they  would  not  be 
alone  in  that  class. 

2.  If  the  work  of  administrative  tribunals  is  to  be  subject  to  external  control, 
it  is  generally  thought  that  the  control  will  vary  according  as  the  controlling  authority 
is  an  ordinary  Court  or  a Court  like  the  Conseil  d’Etat,  which,  while  completely 
judicialised,  is  staffed  by  persons  with  administrative  experience.  It  is  also 
commonly  thought  that  if  a Court  contained  both  ordinary  Judges  and  persons  with 
administrative  experience,  the  same  sort  of  control  could  be  entrusted  to  it  as  to 
a body  like  the  Conseil  d’Etat.  These  views  are,  in  my  opinion,  only  partially 
correct.  In  any  case,  I think  one  should  start  by  asking  what  sort  of  control  one 
thinks  should  be  exercised  from  outside,  and  then  entrust  it  to  the  sort  of  body 
that  one  thinks  most  capable  of  exercising  it.  I have  no  doubt  that  the  old  Common 
law  principles  governing  the  exercise  of  judicial  functions  should  as  far  as  possible 
govern  the  acts  both  of  tribunals,  constituted  under  any  Act  of  Parliament,  by  a 
Minister  of  the  Crown  or  for  the  purposes  of  a Minister’s  functions,  and  also 
the  holding  of  enquiries  or  hearings  by  or  on  behalf  of  a Minister.  They  are,  put 
quite  shortly,  that  a clear  duty  to  exercise  jurisdiction  must  be  fulfilled,  that 
jurisdiction  must  not  be  exceeded,  that  powers  must  not  be  abused  by  indulging 
in  malice,  by  taking  extraneous  considerations  into  account  or  by  answering  the 
wrong  question  and  refusing  to  answer  the  right  one — in  other  words,  that  they 
miBt  be  exercised  for  the  purpose  intended  by  the  legislature — that  a person  who 
is  interested  in  a case  or  is  likely  to  be  biased  should  not  take  part  in  deciding  it, 
and  that  any  person  likely  to  be  adversely  affected  by  a decision  should  have  an 
opportunity  of  objecting  to  it  and  of  putting  forward  evidence  and  arguments 
which  he  thinks  may  induce  the  authority  concerned  not  to  decide  against  him. 
To  resume,  the  Common  law  forbade  neglect  of  duty,  excess  of  jurisdiction,  abuse 
of  power,  interest  or  bias  and  failure  to  observe  the  maxim  audi  alteram  partem. 

3.  AU  the  faults  that  may  be  committed  by  disregarding  these  Common  law  rules 
are,  as  it  were,  extraneous  to  the  decision  itself  to  which  an  authority  has  come. 
Internal  faults  are  three  i the  decision  may  be  based  upon  an  erroneous  finding 
of  facts,  it  may  be  wrong  in  law,  and  it  may  be  wrong  on  the  merits,  that  is  to 
say,  it  may  be  unwise  or  arrived  at  in  pursuance  of  a policy  which  is  either  not 
that  which  it  was  contemplated  that  the  body  deciding  was  required  to  follow, 
or  was  simply  just  bad.  These  faults  are  at  first  sight  quite  distinct,  and  many 
suggestions  for  the  control  of  administrative  decisions  are  based  upon  this  view. 
For  instance,  it  is  often  suggested  that  the  ordinary  Courts,  while  they  are  perfectly 
W'ell  fitted  to  consider  whether  a tribunal  has  gone  wrong  in  law,  are  much  less 
fitted,  in  the  majority  of  cases,  to  deal  with  their  findings  of  fact,  and  should  have 
no  concern  whatever  with  the  m.erits.  In  fact  the  lines  between  these  different 
kinds  of  fault  are  anything  but  clear.  Every  lawyer  knows  that  the  distinction 
between  law  and  fact  is  empirical  and  is  often  drawn  in  accordance  with  policy 
rather  than  logic.  The  line  between  law  and  policy  may  seem  clear,  but  is  not 
always  so.  Thus  it  is  always  possible  for  Parliament  to  enunciate  policy  in  the 
form  of  law,  and  the  question  may  often  arise  whether  an  Act  should  be  inter- 
preted as  doing  so,  not  expressly  but  by  implication.  Again,  it  may  be  thought  that 
a body  should  be  bound  by  its  own  precedents,  and  that  if  it  has  once  followed 
a particular  policy  it  should  be  bound  to  do  so  in  the  future.  If  this  is  so, 
policy  becomes  law. 
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main  reasons  why  distinctions  between  law,  fact  and  policy 
should  not  be  made  the  basis  for  external  control.  The  first  is  the  very  simple 
one  mat  tl^y  would  be  bound  to  lead  to  difficult  questions  of  jurisdiction.  Cases 
would  be  bound  to  occur  where  a person  affected  by  a decision  attacked  it  for 
mistake  of  law  and  the  question  arose  whether  the  mistake  was  really  one  of 

law  and  not  mther  one  of  fact  or  policy,  and  so  on.  In  a rather  different 

context,  there  is  no  doubt  that  against  .the  magnificent  work  of  the  Conseil  d’Etat 
in  Frpce  must  be  set  off  the  terrible  number  of  cases  arising  out  of  conflicts  of 
jurisdiction  between  the  Administrative  and  ordinary  Courts.  Secondly,  there 
woiffd  always  be  the  temptation  to  conceal  mistakes  of  one  kind  by  framing  a 
decision  in  such  a way  as  to  make  them  appear  of  another  kind.  It  may  yet  be 
necessary  to  limit  the  external  control  with  reference  to  th^e  distinctions,  but 
It  should  be  recognised  that  it  will  be  at  a price. 

5.  It  is  not  easy  to  see  why  the  ordinary  Courts  could  ever  have  been  prevented 

from  reviewing  decisions  on  points  of  law.  Perhaps  the  reason  is  purely  historical, 
namely,  that,  at  Common  law,  error  could  be  attacked  only  if  it  appeared  on  the 
record,  while  there  was  no  appeal  at  all  except  by  statute.  In  course  of  time 
decisions  of  ordinary  Courts  have  by  statute  been  made  subject  to  appeal,  but 
this  has  only  rarely  been  extended  to  other  bodies  deciding  points  of  law.  It 

wp  only  recently  discovered  that  certiorari  could  be  used  to  review  decisions  of 

tribunals  on  points  of  law,  but  'only  where  they  have  incorporate  findings  of 
law  in  their  decisions.  It  is  difficult  to  see  what  rational  grounds  can  be  stated 
for  refusing  to  allow  appeals  on  points  of  law  from  tribunals,  when  they  are 
allowed  from  ordinary  Courts.  Indeed,  tribunals  are  more  likely  to  go  wrong 
on  law  than  the  ordinary  Courts,  since  they  are  not  usually  staffed  with,  or  aide 
by,  persons  who  possess  the  same  amount  of  legal  knowledge. 

6.  In  fact  there  has  been  a marked  tendency  to  exclude  judicial  review  of  findings 
of  law  even  where  an  erroneous  finding  of  law  has  led  a bey  either  to  decline 
or  to  exceed  or  abuse  jurisdiction.  Such  cases  have  been  up  to  now  exceptional — 
I allude  in  particular  to  grants  of  power  in  so-called  subjective  terms,  to  see 
generally  S.  A.  de  Smith,  Statutory  Restriction  of  Judicial  Review — but  if  they  are 
accepted  as  sound  in  principle,  there  is  all  the  more  reason  for  excluding  judicial 
review  of  law  in  other  cases. 

7.  I do  not  think  there  is  any  question  as  to  the  reason  for  excluding  judicial 
review  of  decisions  affecting  jurisdiction.  It  has  been  felt  by  the  administration  that 
the  Courts  do  not  always  understand  the  point  of  a piece  of  social  reform  or  are 
not  wholly  sympathetic  towards  it,  and  therefore  may  hold  that  a power  has  not 
been  granted  when  parliament  really  intended  to  grant  it,  or,  when  the  government 
department  concerned  knows  that  it  was  precisely  that  power  which  it  intended  to 
asic  for  and  which  it  thought  it  had  got.  There  is  more  to  it  than  that.  If  there 
is  any  doubt  as  to  the  existence  or  limits  of  a power,  capable  legal  advisers  of 
administrative  bodies  will  always  advise  those  bodies  to  keep  well  within  those 
powers,  or  not  to  exercise  them  if  there  is  any  doubt  as  to  their  existence.  Thus 
in  practice,  unless  the  draftsmanship  is  of  exceptional  clarity,  there  is  a tendency 
for  powers  given  by  Parliament  to  have  a sort  of  inner  limit  of  effective  scope 
which  will  in  practice  operate  rather  than  the  limit  formally  set  by  parliament. 
This  is  of  course  the  case  only  if  some  external  body,  such  as  an  ordinary  Court, 
has  to  decide  where  that  limit  is.  Conversely,  if  the  determination  is  left  to  the 
administrative  body  exercising  the  powers,  there  is  always  a danger  that  it  will 
overstep  those  limits,  so  that  the  sort  of  penumbra  will  be  outside  rather  than 
inside  the  theoretical  limits  of  the  powers.  The  point  is  beautifully  dealt  with 
by  Professor  Z.  Chafee,  Jr.  in  Some  Problems  of  Equity  at  pp.  311-312.  I do  not 
think  there  is  any  doubt  that  in  principle  the  exercise  of  a jurisdiction  should  be 
subject  to  some  external  control,  or  that  every  attempt  should  be  made  to  fix  the 
limits  of  jurisdiction  in  the  clearest  and  most  unequivocal  way.  Whatever  may 
be  the  virtues  of  defining  the  constitutional  powers  of  a legislature  in  a vague 
way  allowing  for  automatic  adjustment  to  new  circumstances,  there  is  little  or 
nothing  to  be  said  for  such  a procedure  where  administrative  tribunals  are  con- 
cerned. I think  this  is  recognized  in  all  cases  except  where  the  administrative 
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body  is  a Minister.  At  any  rate  it  seems  that  whereas  the  ordinary  Courts  are 
not  afraid  of  finding  that  local  authorities  have  abused  their  powers  they  are  very 
loth  to  say  the  same  of  a Minister.  Nor  is  this  distinction  irrational ; for  in  most 
cases  nowadays  Parliament  gives  to  Ministers  the  powers  they  ask  for  and  it  is 
therefore  not  unreasonable  to  say  that  the  Minister  has  a peculiar  knowledge  of 
the  nature  and  limits  of  those  powers,  whereas  the  same  presumption  does  not 
at  all  hold  where  local  authorities  or  administrative  tribunals  are  concerned.  But 
surely  the  moral  to  be  drawn  is.  not  that  the  ordinary  Courts  should  be  prevented 
from’  enquiring  info  the  limits  of  jurisdiction  but  that  they  should  always  presume 
that  a Minister  is  acting  within  his  jurisdiction  unless  the  contrary  is  clearly  estab- 
lished. Mv  impression  is  that  the  Courts  do  act  in  this  way,  but  it  might  be  well 
worth  the ' time  and  trouble  involved  to  enquire  closely  into  the  cases  where 
they  have  decided  that  Ministers  have  acted  outside  their  jurisdiction  to  see  whether 
any  clear  line  of  judicial  policy  can  be  detected.  At  one  time  undoubtedly  the 
Courts  presumed  that  as  little  alteration  as  possible  was  intended  to  be  made  in 
the  Common  law.  but  that  presumption  has  since  become  very  weak,  and  indeed 
it  would  be  interesting  to  know  whether  all  or  most  of  the  decisions  ostensibly 
based  on  that  presumption  would  not  have  been  come  to  in  any  case  on  broad 
grounds  of  justice. 

S.  That  all  decisions  should  be  open  to  review  for  error  of  law,  has  one  very 
great  justification,  namely,  that  it  would  enable  the  Courts  to  build  up  a body 
of  case  law  interpreting'  authoritatively  the  acts  and  regulations  governing  the 
exercise  of  judicial  and  quasi-judicial  power.  In  a very  similar  field  the  Queen’s 
Bench  Division  have  decided  that  a Divisional  Court  is  bound  by  the  decisions 
arrived  at  by  earlier  Divisional  Courts.  This  ruling,  which  has  appeared  to  inany 
to  be  an  exaggerated  application  of  the  maxim  stare  decisis,  has  at  least  the  virtue 
of  fi.xing  the  interpretation  of  Criminal  Statutes  beyond  a doubt  for  all  bodies  of 
lay  magistrates  throughout  the  country.  Surely  what  is  good  for  lay  magistrates 
should  also  be  good  for  administrative  tribunals,  most  of  whose  members  are 
laymen. 

9.  The  review  of  errors  of  fact  raises  different  problems.  Here  a distinction 
is  commonly  made  between  review,  in  the  strict  American  sense  of  the  term,  and 
appeal.  In  reviewing  a finding  of  fact,  a Court  goes  no  further  than  asking 
whether  the  finding  was  unreasonable,  which  means  either  that  there  was  not  suffi- 
cient evidence  to  base  it  on  or  that  it  was  so  perverse  that  no  body  of  reasonable 
men  could  have  come  to  it.  Sometimes  a Court  will  hold  that  it  has  no  power  to 
go  into  the  sufficiency  of  evidence  but  can  quash  a finding  only  if  there  was  no 
evidence  to  support  it ; but  the  difference  between  insufficient  and  no  evidence  is 
neither  logical  nor  clear.  For  a Court  which  is  really  dissatisfied  with  a finding 
may  say  that  the  evidence  on  which  it  was  based  is  so  insufficient  as  really  to 
amount  to  nothing  at  all.  However  a Court  which  holds  itself  at  liberty  to  examine 
the  sufficiency  of  evidence  may  find  itself  landed  with  the  task  of  re-trying  every 
case  upon  the  facts,  or  at  least  may  find  itself  invited  to  do  so.  This  certainly 
happened  in  the  U.S.A.  as  a result  of  the  well-known  decision  in  Crowell  v.  Benson 
(1832),  285  U.S.  22.  Probably  the  best  solution  is  for  a Court  to  hold  itself  able 
to  investigate  the  sufficiency  of  evidence  but  to  make  it  quite  clear  that  it  will 
find  the  evidence  to  be  insufficient  only  in  the  clearest  and  grossest  cases.  In  effect 
this  is  what  most  Courts  do  when  they  are  asked  to  find  that  a decision  is  unreason- 
able. Only  in  the  rarest  cases  have  they  so  found.  I think,  therefore,  that  there 
would  be  ho  danger  in  allowing  the  ordinary  Courts  to  review  findings  of  fact. 

10.  The  question  then  arises  whether  they  should  not  also  be  allowed  to  hear 
appeals  from  findings  of  fact.  The  theoretical  difference  would  be  that  they  could 
then  examine  the  evidence  de  novo,  and  come  to  their  own  decision,  without  paying 
any  regard  to  the  decision  arrived  at  at  first  instance.  If  appellate  Courts  habitually 
exercised  their  powers  in  this  way  the  difference  would  of  course  be  very  great. 
There  would  still  be  much  to  be  said  for  the  view  that  a person  against  whom 
a decision  has  been  given  should  have  a chance  of  having  the  case  decided  afresh 
by  a higher  Court  and  at  greater  leisure  ; but  it  can  be  easily  understood  that 
administration  would  be  greatly  slowed  down  if  anything  of  the  kind  were  en- 
couraged and,  further,  that  expert  bodies  would  dislike  having  such  appeals  carried 
to  less  expert  judges. 
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11.  However,  the_  difference  between  review  and  appeal  on  points  of  fact,  though 
not  quite  illusory,  is  one  of  degree  rather  than  of  kind.  Thus  the  practice  of  the 
Court  of  Appeal  is  to  decide  afresh  questions  of  fact  which  depend  entirely  on 
written  evidence,  but  to  be  very  chary  of  reversing  a decision  based  exclusively 
or  even  to  a considerable  extent  on  oral  evidence.  The  Court  then  tends  to  say 
that  it  will  reverse  the  decision  only  if  it  v/as  clearly  against  the  weight  of  evidence 
or  so  extraordinary  that  it  could  be  explained  only  on  the  ground  that  the  judge 
or  jury  had  mistaken  the  point  to  be  decided,  that  is  to  say,  had  made  a mistake  of 
law.  I remember  the  Dean  of  the  Faculty  of  Law  at  Bordeaux  saying  to  me, 
after  I had  explained  the  practice  of  the  Court  of  Appeal,  that  it  resembled  the 
French  Cour  de  Cassation  rather  than  their  Cour  d’Appel.  Accordingly  I do 
not  consider  it  very  important  to  decide  whether  the  ordinary  Courts  should  be 
given  appellate  powers  or  merely  the  power  of  review,  though  I should  on  principle 
prefer  the  former,  since  it  would  afford  fewer  opportunities  for  challenging  the 
jurisdiction  of  the  ordinary  Courts.  I feel  sure  that  the  ordinary  Courts  would 
not  wish  to  exaggerate  their  appellate  activity,  if  only  because  they  recognize  very 
well  their  lack  of  special  knowledge  in  administrative  matters. 

12.  We  now  come  to  the  question  of  the  merits.  Should  there  be  any  external 
review  of  findings  as  to  the  merits  of  the  case?  In  a general  way  the  Courts  have 
refused  to  exercise  any  such  power  and  there  would  be  no  chance  of  making,  or 
even  allowing  them  to  do  so.  It  is  generally  said  that  the  Courts  have  nothing 
to  do  with  policy.  That  view  of  the  matter  is  undoubtedly  sound ; it  is  generally 
held  in  other  countries  as  well  as  this.  Thus  the  French  Conseil  d’Etat  refuses  to 
deal  with  questions  of  opportimite.  Only  exceptionally  is  any  breach  made  in 
this  principle,  and  then  it  is  by  some  sort  of  subterfuge.  This,  in  Board  of 
Education  v.  Rice,  various  judges,  offended  at  what  appeared  to  be  a most  unfair 
decision,  decided  that  the  wrong  question  had  been  decided  and  the  right  question 
had  not,  though  anyone  reading  the  case  would  have  the  greatest  difficulty  in 
ascertaining  what  was  thought  to  be  the  right  question.  The  Italian  Administrative 
Courts  have  been  able  on  occasion  to  go  into  the  merits  by  detecting  an  inconsistency 
between  a decision  and  an  earlier  decision.  The  French  Conseil  d’Etat  has  quashed 
a decision  because  it  felt  that  it  could  not  be  justified  without  the  production  of 
certain  evidence  which  the  government  was  not  prepared  to  produce.  I am  told 
that  the  Swedish  Administrative  Courts  take  an  even  wider  view  of  their  functions, 
but  the  whole  structure  of  Swedish  administration  is  peculiar.  Where  an  Austrian 
administrative  body  fails  to  exercise  a jurisdiction  which  it  is  bound  to  exercise, 
the  administrative  Courts  will  actually  give  their  own  decision  upon  the  merits  of 
the  case ; but  I am  informed  that  their  power  operates  rather  as  a threat  and 
rarely  has  to  be  exercised. 

13.  The  real  question  with  regard  to  policy  relates  to  the  boundary  between 
questions  of  policy  and  questions  of  fact.  Here  I do  not  think  I can  do  better 
than  refer  to  the  excellent  discussion  on  pages  148-150  of  Griffith  and  Street, 
Principles  of  Administrative  Law.  There  is  a tendency  to  exclude  judicial  control 
and  throw  on  to  questions  in  Parliament  many  matters  which  could  easily  be 
brought  under  the  heading  of  fact. 

14.  The  question  is  perhaps  most  important  where  administrative  tribunals  are 
concerned.  The  mere  fact  that  questions  of  certain  types  are  referred  to  such 
tribunals  for  decision  of  itself  means  that  they  cannot  be  questions  of  high  policy. 
Nor  indeed,  if  administration  is  to  be  kept  reasonably  uniform  throughout  the 
country,  can  much  width  of  discretion  be  left  to  such  bodies.  But  if  that  is  the 
case,  'there  seems  to  be  little  reason  to  object  to  the  exercise  of  review  or  even 
appellate  jurisdiction  by  the  ordinary  Courts.  Moreover,  I feel  sure  that  a Court 
which  was  very  chary  of  reversing  a decision  on  the  facts  would  be  yet  more 
chary  of  reversing  it  upori  the  merits,  even  if  it  had  the  power  to  do  so. 

15.  In  other  words  the  position  I would  like  to  take  up — and  I admit  that  it 
is  an  extreme  one — is  that  there  should  be  no  limit  whatever  to  the  jurisdiction 
of  the  Courts,  at  any  rate  so  long  as  the  Courts  were  willing  to  follow  a practice 
in  accordance  with  which  they  would  interfere  less  and  less  with  the  decisions  of 
administrative  bodies  as  objections  to  them  pass  from  points  of  law  to  points  of 
fact  and  finally  to  the  merits.  1 think  there  should  be  not  only  an  unlimited 
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jurisdiction,  but  also  an  unlimited  exercise  of  jtirisdiction  in  matters  of _ pure  law, 
though  there  might  always  be  a presumption  of  legality,  which  would  increase  in 
strength  as  one  passed  from  local  authorities  to  Ministers  of  the  Crown.  Otherwise 
I would  prefer  not  to  draw  any  firm  lines,  nor  would  I like  tO'  restrict  the  Courts 
to  review  rather  than  appeal. 

16.  It  will  certainly  be  objected  that,  were  my  proposal  accepted,  the  Courts  would 
be  flooded  with  appeals  from  Administrative  Tribunals.  Obviously  this  is  a 
question  of  opinion  on  which  no  clear  evidence  could  be  obtained ; but  I should 
like  to  make  two  points. 

17.  Even  if  there  were  a large  number  of  appeals,  there  need  be  no  great  harm 
in  that,  at  any  rate  if  a very  short  period  of  limitation  were  imposed.  The  Courts 
have  seen  many  examples  in  the  past  of  a sudden  influx  of  new  business.  It  has 
usually  been  offset  by  a decline  in  other  business.  Thus  it  is  often  said  that  the 
introduction  of  Workmen’s  Compensation  at  the  end  of  the  last  century  came  just 
in  time  to  save  the  Bar  from  a tremendous  slump.  I have  heard  that  at  the  present 
moment  the  amount  of  civil  litigation,  always  ridiculously  small  in  this  country 
compared  with  other  countries,  shows  an  alarming  decline.  Perhaps  it  is  natural 
for  business  of  a particular  kind  to  diminish  as  the  main  typical  questions  are 
settled  It  is  then  not  at  all  improper  to  introduce  a new  kind  of  business.  More- 
over, the  gradual  supplanting  of  private  law  by  public  law  is  a well-known 
world-wide  phenomenon. 

18.  I think  there  might  well  be  a large  number  of  appeals  at  first;  and  it  is 

impossible  to  say  how  far  the  imposition  of  a short  period  of  limitation  might 

reduce  the  number  or  might  on  the  other  hand  make  aggrieved  persons  rush 
to  appeal  in  order  not  to  miss  their  chance.  But  some  indication  of  the  probable 
results  might  be  obtained  if  one  ascertained  what  happened  when  the  Court  of 
Criminal  Appeal  was  set  up  in  1907.  My  guess  would  be  that  parties  would  take 

some  time  in  getting  used  to  the  notion  that  they  could  appeal  and  that  that 

would  give  the  Courts  long  enough  to  decide  and  make  known  the  policy  they 
would  adopt  in  dealing  with  such  people.  If,  as  I hope,  the  Courts  adopted 
a fairlv  conservative  policy,  there  need  be  no  sudden  or  disastrous  increase  of 
Utigation. 

19.  In  any  case,  why  should  there  not  be  more  litigation?  No-one  wishes  to 
see  in  this  country  the  amount  of  petty  litigation  that  occurs  in  many  other 
countries,  but  it  can  be  argued  that  the  extraordinarily  small  amount  of  litigation 
we  have  is  not  enough.  Perhaps  it  is  even  possible  that  the  paucity  of  civil 
cases  is  not  only  a consequence  but  also  a cause  of  our  very  high  costs. 

20.  If  the  proposal  I have  just  sketched  here,  per  impossibile,  to  be  accepted, 
it  would  clearly  be  necessary  to  consider  the  composition  of  the  Courts  exercising 
control.  There  is  clear  evidence  that  the  French  Conseil  d’Etat  has  been  able 
to  exercise  a very  drastic  control  over  the  administration  largely  because  it  is 
itself  staffed  by  members  of  the  administration,  though  members  specially  set 
aside  for  judicial  work.  It  has,  in  recent  times  at  least,  not  been  afraid  of 
interfering,  where  necessary,  with  the  actual  working  of  the  administration,  though 
it  too  has  been  unwilling  to  go  into  the  merits  of  decisions  except  in  extreme 
cases.  The  Italian  administrative  Courts  seem  to  have  acquired  the  same  freedom 
of  action,  and  for  the  same  reason  ; but  Italian  experience  seems  to  show  that 
there  is  no  need  for  the  administrative  Courts  to  have  the  last  word  as  to  their 
own  jurisdiction  or  even  to  insist  on  its  being  had  by  a separate  Court  in  which 
it  is  represented,  for  the  Italian  administrative  Courts  are  subject  to  the  Court  of 
Cassation,  which  is  the  highest  ordinary  Court  dealing  also  with  Civil  and  Criminal 
justice.  However,  the  French  Conseil  d’Etat  certainly  owes  much  of  its  power  to  the 
immense  pr^tige  which  it  has  usually  enjoyed  since  it  was  first  set  up  by  Napoleon  ; 
it  has  always  attracted  some  of  the  very  ablest  men  in  France,  corresponding  in 
this  respect  to  our  Treasury  ; and  it  has  worked  in  an  atmosphere  where  politics 
have  usually  been  chaotic  and  administration  efficient  and  regular.  I think  it 
is  important  to  insist  that  any  such  body  in  England  would  work  in  an  entirely 
different  atmosphere,  for  British  governments  are  almost  invariably  strong  and 
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» ^ ^ ^°“S  duration.  That  is  not  to  say  that 

a body  corresponding  to  the  Conseil  d’Etat  could  not  be  established  in  England, 
but  I am  not  certain  that  it  could  wield  as  much  authority  as  regards  either  the 
Cabinet  or  any  smgle  Ministry  as  does  the  Conseil  d’Etat.  Certainly,  if  it  came 
to  a Aowdown  between  such  a body  and  the  active  administration,  the  active 
administration  would  win. 

21.  On  the  other  hand,  there  has  never  been  in  England  a tradition  that  the 
rdmap^  Courts  should  not  interfere  with  the  administration.  Indeed  a very  great 
deal  of  the  work  nf  the  old  Court  of  King’s  Bench  was  concerned  with  public  law 
Moreover  we  have  never  treated  local  government  as  the  province  of  the  Crown 
ana  theretore  the  Courts  have  never  felt  any  greater  reluctance  to  review  the  acts 
T-k  authorities  than  they  would  have  to  review  those  of  private  Corporations 
Ihey  do  seem  to  have  been  more  reluctant  to  interfere  with  anything  that  can  be 
brought  under  the  general  head  of  Crown  activity.  There  has  perhaps  been  some 
v^iety  of  mood  here._  They  hardly  had  any  opportunity  to  interfere  before 
the  pr^ent  century,  mainly  because  the  Crown  rarely  came  into  immediate  contact 
wim  the  lordmary  citizen,  but  one  at  least  of  the  most  serious  difficulties  that  the 
ordinary  subject  encounters  in  bringing  the  government  to  book  dates  from  the 
\ ictorian  age,  namely,  the  power  of  the  Crown  to  prevent  the  disclosure  of 
d^uments  on  the  ground  of  public  policy.  On  the  whole  the  earlier  years 
of  this  century  showed  a tendency  on  the  part  of  the  Courts  to  extend  to  the  Crown 
the  sort  of  control  that  they  had  long  exercised  over  local  authorities.  More 
recently  there  has  been  a tendency  to  relax  this  control,  but  it  may  be  a mere 
passing  phase. 


22.  My  own  view  is  that  the  sort  of  control  that  I would  like  the  Courts  to 
exercise— which  would  have  for  its  object  the  correction  of  abuses  and  not 
anything  approaching  an  interference  with  the  actual  decision  of  cases  by  tribunals — 
could  easily  be  exercised  by  the  Queen’s  Bench  Division  as  at  pr^ent  organised, 
provided  that  the  judges  arranged  their  lists  in  such  a way  as  to  ensure  that  a 
Divisional  Court  dealing  with  administrative  matters  always  contained  at  least  two 
judges  especially  familiar  with  them.  This  already  happens  in  commercial  cases 
and  revenue  cases  (and  also  to  a great  extent  in  the  Court  of  Criminal  Appeal). 
Lord  Justice  Asquith  (as  he  then  was)  explained  in  an  address  reprinted  in  the 
Journal  of  the  Society  of  Public  Teachers  of  Law,  New  Series,  Vol.  I,  pp.  350-362, 
that  the  Court  of  Appeal  also  almost  always  contrives  to  have  at  least  one  expert 
judge  sitting  when  a case  is  being  tried.  On  the  whole  I should  prefer  that  the 
Queen’s  Bench  Division  should  be  a Court  of  Final  Resort  in  administrative 
matters,  subject  perhaps  to  a special  appeal  to  the  House  of  Lords  upon  the  fiat 
of  the  Attorney-General.  I am  greatly  impressed  by  the  argument  that  adminis- 
trative cases  should  be  settled  as  quickly  as  possible  and  in  such  a way  as  to 
interfere  as  little  as  possible  with  the  work  of  the  administration.  The  whole 
conduct  of  Criminal  Appeals  seems  to  afford  an  excellent  model.  I feel  too  that 
there  is  no  lack  of  the  required  kind  of  knowledge  among  the  Judges  of  the 
Queen’s  Bench  Division.  I am  much  more  concerned  about  the  widespread 
ignorance  of  administrative  law,  and  perhaps  still  more  of  constitutional  law, 
among  members  of  the  Bar.  In  at  least  one  important  case  recently  a strong 
line  of  argument  was  simply  thrown  away  by  Counsel,  mainly,  I presume,  because 
he  was  not  really  familiar  with  that  line  of  country  and  did  not  know  how 
strong  it  could  be  made. 

23.  However,  if  it  is  felt  that  not  enough  expert  knowledge  can  be  found  among 
judges  of  the  Queen’s  Bench  Division,  or  if,  on  the  other  hand,  it  is  thought  that 
the  exercise  of  a wider  jurisdiction  by  them  would  encounter  too  much  opposition 
from  the  administration,  there  is  much  to  be  said  for  establishing  a Court  in  which 
higher  Civil  Serv^ts  should  sit  with  ordinary  judges.  I do  not  think  that  the 
intermediate  solution,  of  having  higher  Civil  Servants  sit  as  assessors,  w'ould  be 
workable.  I like  to  play  with  the  idea  of  getting  permanent  heads  of  departments 
to  constitute  a panel  of  administrative  judges  for,  say,  5 to  10  years  after  retirement, 
and  of  choosing  two  or  more  of  them  by  some  fairly  automatic  method  to  sit 
with  one  or  more  of  H.M.  judges  in  each  case. 
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24.  Some  hints  might  possibly  be  obtained  from  a reference  to  the 
of  India,  which  was  to  a large  extent  constituted  on  similar  lines.  But  mere  are 
many  other  possible  devices. 

25  If  again  the  suggestion  is  rejected  that  the  Courts,  ho-wever  constituted  fo^ 
the  purpose,  should  have  full  appellate  jurisdiction  over  tribunals,  the  qu^sUon 
arises  whether  they  should  have  any  appellate  jurisdiction  at  all,  and,  if  so,  to  what 
extent. 


XLCUU 

26.  Obviously  the  mcst  vulnerable  of  my  suggestions  is  the  one  that  the  Courts 
should  be  able  to  review  the  merits  of  a decision ; and  I should  not  be  surprised 
a it  were  rejected.  But  I should  also  not  be  surprised  if  the  Courts  found  means 
of  dealing  with  decisions  which  seem  to  them  hopelessly  wrong  on  the  merits, 
even  if  they  have  to  do  so  by  stressing  the  notion  of  jurisdiction. 


'>7  The  next  most  vulnerable  suggestion  is  that  they  should  have  power  to 
reverse  findings  of  fact.  If  it  is  rejected,  I suggest  that  the  .right  solution  is  to 
adopt  the  American  rule  that  a Court  can  quash  a decision  which  is  not  suppor  ed 
by  Lbstantial  evidence.  The  present  English  attitude  seems  to  be  tb^t  ^ Court 
will  quash  a decision  where  there  is  no  evidence  to  warrant  a finding  of  fact, 
but  at  the  same  time  will  review  freely  findings  of  what  the  Americans  term 
“jurisdictional  fact”,  that  is  to  say,  of  facts  the  findings  of  which  is  an  essential 
basis  of  an  assumption  of  jurisdiction.  As  the  American  Courts  have  found,  the 
line  between  jurisdictional  fact  and  other  facts  is  very  difficult  to  draw  and  cm 
lead  to  very  fine  distinctions.  It  has  not  in  practice  prevented  the  Courts  from 
having  to  deal  with  objections  in  point  of  fact,  whether  jurisdictional  or  other- 
wise ; and  in  the  end  the  Courts  have  tended  to  throw  m their  hand  and  say  that 
they  will  not  deal  even  with  findings  of  jurisdictional  fact.  So  far  there  has  been 
no  ^tendency  of  this  magnitude  in  England,  but  on  at  least  one  occasion  the 
Courts  have  refused  to  find  that  a fact  was  jurisdictional  where  they  might  easily 
have  gone  the  other  way.  Moreover,  if  much  is  made  of  the  distinction,  there  is 
a natural  tendency  for  departments  to  try  to  obtain  grants  of  power  in  subjective 
terms. 


erms. 

^8  I think  therefore  that,  without  expressly  abolishing  the  power  of  the  Courts 
to  “review  findings  of  jurisdictional  fact,  the  emphasis  should  be  thrown  on  the 
power  which  should  be  given  to  them  to  reverse  decisions  whmh  are  not  based 
L substantial  evidence.  The  Courts  would  then  not  be  forced,  where  they  felt 
that  a decision  was  reaUy  objectionable,  to  try  to  find  some  ground  for  reversing 
it  by  detecting  a jurisdictional  element  in  the  findings  of  fact. 


09  Although  I would  prefer  to  let  the  Courts  have  full  power  to  review  findings 
of  "fact  on  what  I consider  to  be  the  well-grounded  presumption  that  they  would 
always ’presume  in  favour  of  the  correctness  of  the  finding,  I think  very  much  the 
same  practical  result  would  be  obtained  if  they  were  given  power  to  averse  for 
lack  of  substantial  evidence.  In  either  case  a complainant,  if  properly  advised 
W'Quld  feel  that  he  could  have  access  to  the  Courts,  and  the  Courts  would  have 
all  the  powers  that  they  could  reasonably  ask  for. 


30.  The  question  still  remains  for  consideration  whether  the  Courts  should  only 
be  allowed  to  quash  the  decision  of  a tribunal  or  should  also  be  empowered  to 
substitute  their  own  decision  for  the  decision  complained  of.  In  strict  Priuciple 
they  should  only  quash,  for  even  though  they  may  be  convinced  that  the  facts 
as  found  are  wrong,  they  may  not  have  the  materials  for  finding  the  nght  facte, 
but  tffis  might  well  be  left  to  the  Courts  themselves  In  such  a case  they  would 
automatically  quash  and  either  leave  it  to  the  tribunal,  or  order  it,  to  decide 
Sresh  But  if  it  were  obvious  upon  the  evidence  what  the  only  alternative  findmg 
of  fact  was,  then  I see  no  reas'on  why  the  Court  should  not  make  that  finding 
and  settle  the  case  finally.  Here  again  I would  point  to  the  practice  of  the  Court 
of  Appeal. 


31  There  is  obviously  much  more  to  be  said  for  giving  the  Courts  full  appellate 
iurisdiction  on  points  of  law;  and  indeed  judges  have  been  heard  to  advocate 
ffiS  open  Court.  At  present  their  powers  are  limited  to  quashing  a decision 
If  n wroM  finding  of  law  appears  upon  the  record.  They  have  no  power  either 
0 substitute^ their®  own  findirigs  or  indeed  to  deal  with  any  finding  of  law  that 
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does  not  appear  on  the  record.  Their  jurisdiction  should  not  depend  on  whether 
the  finding  appears  on  the  record.  On  the  other  hand,  it  might  be  troublesome 
in  small  cases  to  insist  on  findings  of  law  always  being  recorded  at  the  time.  It 
might  be  enough  to  give  an  objector  power  to  call  for  the  recording  of  it  either 
at  the  time  or  in  view  of  an  application  to  the  Courts.  That  would  probably 
happen  only  seldom. 

32.  Whether  the  Courts  should  have  power  to  substitute  their  own  decision  for 
that  of  the  tribunal  instead  of  merely  quashing  it,  would  seem  to  turn  on  the 
same  considerations  as  in  respect  of  findings  of  fact.  It  might  be  necessary  for 
the  Court  to  send  the  case  back  to  the  tribunal,  but  this  would  rarely  happen. 
The  possibility  could  be  excluded  if  it  were  insisted  that  wherever  findings  of 
law  were  recorded,  they  should  be  accompanied  by  findings  of  fact.  The  Court 
would  then  have  no  difficulty  whatever  in  making  its  own  finding  of  law  and 
applying  it  to  the  facts  as  found. 

33.  This  indeed  raises  the  question,  which  to  many  of  us  has  appeared  funda- 
mental, whether  a party  should  not  always  have  the  right  to  call  upon  a tribunal 
to  give  reasons  for  its  decision.  The  obvious  advantage  to  the  party  and  to  the 
pure  and  efficient  administration  of  administrative  justice  is  such  thaj^  the  objectors 
should  surely  have  to  justify  their  objections.  These  seem  to  be — apart  from  the 
one  not  readily  acknowledged,  that  by  subjecting  tribunals  to  the  possible  control 
of  the  Courts,  they  would  lose  their  independence  and  at  the  same  time  be  less 
amenable  to  the  wishes  of  ministries — that  it  would  slow  down  the  work  of 
administrative  tribunals,  that  it  would  be  putting  too  much  of  a burden  on  lay 
members  to  have  to  explain  their  decisions,  and,  finally,  that  by  the  mere  fact 
that  appeals  would  be  easier  to  bring,  the  Courts  would  be  in  danger  of  being 
swamped  by  them. 

34.  I have  already  dealt  with  the  last  of  these  objections.  I do  not  think  the 
Courts  would  be  swamped,  and  in  any  case  if  the  only  reason  why  injustices 
should  go  unredressed  is  the  existence  of  procedural  obstacles,  then  those  obstacles 
should  be  removed.  To  decide  otherwise  is  to  decide  that  there  is  merit  in  having 
a certain  amount  of  injustice. 

35.  When  it  is  urged  that  the  recording  of  findings  of  fact  and  law  would  be 
too  slow  and  would  even  be  beyond,  the  powers  of  laymen,  I think  it  is  not  always 
recognized,  first,  how  many  chairmen  or  clerks  of  tribunals  are  lawyers,  and, 
secondly,  that  in  many  cases  all  that  would  be  needed  would  be  a statement  that 
one  particular  witness  was  believed  and  another  was  not.  Moreover  the  record 
of  a finding  of  law  need  be  no  more  than  that  the  recorded  facts  brought  the 
case  within  the  terms  of  a particular  section  of  an  enactment.  A finding  of  law 
by  no  means  necessarily  implies  a statement  of  the  reasons  for  the  finding.  To 
give  such  reasons  would  no  doubt  be  beyond  the  powers  or  the  time  of  most 
tribunals. 

36.  The  question  is  sometimes  raised  whether  if  a tribunal  is  made  to  give  its 
reasons,  not  at  the  time  of  deciding  but  subsequently,  it  may  fail  to  recollect 
the  details  of  what  it  had  done.  This  is  a not  unreasonable  objection,  but  it 
could  be  partially  met  by  a requirement  that  the  reasons  must  be  called  for  within 
a very  small  period,  say  not  more  than  six  weeks.  This  would  be  without  prejudice 
to  the  question  whether  the  appeal  should  be  lodged  then  or  later,  though  as  I 
have  already  said,  I think  there  is  much  to  be  said  for  insisting  that  all  applications 
to  the  Courts  should  be  restricted  to  a very  short  period  of  limitation. 

37.  In  any  case  I urge  most  strongly  that  the  Courts  should  be  given  full  power 
to  quash  decisions  for  failure  to  observe  the  maxim  audi  alteri  partem  or  for  bias 
or  for  the  various  faults  which  the  French  bring  together  under  the  head  of 
detournement  de  pouvoir. 

38.  Whether  administrative  tribunals  are  or  are  not  to  be  subjected  to  external 
judicial  control,  it  seems  clear  that  they  ought  to  conform  to  certain  principles 
of  conduct.  Two  of  these  have  long  been  recognized  by  the  law.  They  are  the 
maxim  audi  alteram  partem  and  the  principle  that  a person  should  not  act  in  a 
matter  in  which  he  has  an  interest. 
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39.  There  has  never  been  any  doubt  that  the  maxim  audi  alteram  partem  should 
in  general  be  followed.  The  difficulties  relate  to  the  detailed  content  of  the  maxim 
and  to  possible  exceptions  that  may  be  made  to  its  operation.  The  maxim  means 
that  before  any  decision  is  taken  which  may  affect  the  interests  of  a person,  he 
should  be  given  an  opportunity  of  putting  forward  evidence  and  arguments  in 
opposition  to  it 

40.  The  doubts  as  to  the  exact  meaning  of  this  statement  are  the  following;  — 

(1)  Is  it  necessary  to  give  an  objector  an  oral  hearing,  or  is  it  enough  to 

give  him  an  opportunity  of  submitting  evidence  and  arguments  in  writing? 
At  present  the  law  does  not  require  an  oral  hearing  unless  there  axe 
special  provisions  requiring  it.  I see  no  reason  why  there  should  not 
be  such  provisions  where  the  decision  is  to  be  made  by  an  administrative 
tribunal ; nor  do  I think  there  will  be  much  disagreement  with  this  view. 

(2)  Closely  connected  with  (1)  is  the  question  whether  the  objector  should  be 

allowed  to  identify  his  judge  or,  on  the  contrary,  he  must  submit  to 
having  his  case  decided  impersonally  by  what  are  called  institutional 
methods.  Here  again  the  law  at  present  is  not  very  favourable  to  the 
objector.  But  here  again  I think  there  is  no  doubt  that  an  objector 
should  be  allowed  to  know  and  to  see  the  members  of  an  administrative 
tribunal. 

(3)  Should  the  proceedings  before  an  administrative  tribunal  be  closely 

assimilated  to  those  before  an  ordinary  Court?  There  are  a number 
of  particular  aspects  of  this  question. 

(a)  Should  a party  be  entitled  to  be  present  throughout  the  proceedings, 
hearing  all  the  evidence  and  having  full  power  to  cross-examine  witnesses 
and  full  access  to  all  information  that  the  tribunal  has  obtained  for  itself? 

{b)  Should  a party  have  the  right  to  be  legally  represented? 

These  two  questions  are  too  closely  connected  to  be  answered  separately, 
it  is  in  fact  almost  impossible  for  the  ordinary  layman  to  cross-examine 
witnesses  effectively.  If  therefore  a party  is  to  be  given  the  right  of 
cross-examination,  he  must  in  practice  be  given  the  right  to  be  legally 
represented.  It  seems  to  me  that  there  are  only  two  ways  in  which  the 
truth  of  allegations  can  be  properly  tested,  by  cross-examination  or  by 
inquisitory  methods  conducted  by  the  tribunal  itself.  An  English  lawyer 
is  naturally  inclined  to  prefer  the  former ; if  properly  done,  cross- 
examination  by  a lawyer  can  be  more  independent,  or  at  any  rate  has 
a better  chance  of  appearing  to  a party  to  be  independent,  than  questioning 
by  a tribunal  which  may  appear  to  the  party  to  be  in  some  way  connected 
with  a ministry.  There  is  much  to  be  said  for  the  view  the  truth  of 
evidence  is  best  tested  by  someone  who  has  a direct  interest  in  proving 
that  it  is  wrong.  On  the  other  hand,  legal  representation  can  be  expensive. 
On  the  whole  I think  the  right  to  legal  representation  should  not  be 
curtailed.  I know  that  this  raises  the  whole  question  of  legal  costs,  and 
the  remuneration  of  lawyers  in  general,  but  I see  no  reason  why  it  should 
not  be  raised  on  this  issue. 

However,  even  if  the  right  to  legal  representation  is  conceded,  I do 
not  think  it  would  often  be  exercised ; so  that,  in  any  case,  we  should 
have  to  face  the  question  how  to  ensure  that  justice  should  not  only  be 
done,  but  should  seem  to  be  done,  by  the  tribunal,  or  its  chairman,  in 
examining  applicants  and  witnesses. 

I think  it  would  be  difficult,  even  if  possible,  to  lay  down  definite  rules 
of  procedure  in  such  a case ; but  it  might  be  possible  to  draw  up  an 
advisory  code  which  tribunals  could  be  urged  to  follow  and  non- 
compliance  with  which,  if  it  was  felt  to  have  borne  hardly  upon  a party, 
could  be  made  a reason  for  quashing  a decision.  I imagine  that  the 
sort  of  points  that  should  be  made  would  be,  not  merely  the  obvious 
ones  that  the  tribunal  should  preserve  both  the  appearance  and  substance 
of  complete  impartiality  and  should  convince  parties  and  witnesses  of 
their  desire  to  obtain  the  whole  truth,  but  also  that  they  should  be  careful 
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to  explain  to  parties  the  elements  and  the  strength  of  the  opposing  case, 
so  that  tney  would  know  what  they  had  to  answer.  Above  all,  I think 
tribunals  should  avoid  even  appearing  to  keep  anything  up  their  sleeve 
or,  more  genially,  to  treat  a partly  merely  as  a witness  to  resolve  any 
doubts  that  the  tribunal  itself  may  have  in  arriving  at  its  decision  by 
an  otherwise  secret  process.  If  I may  mention  an  example  which  I 
hunk  ought  not  to  be  followed,  it  is  that  of  examiners  conducting  a 
viva  voce  examination ; for  they  normally  regard  it  as  their  business 
not  to  disclose  to  a candidate  the  exact  nature  of  the  difficulty  they  have 
of  assigning  him  to  his  class. 

Should  the  regular  rules  of  the  law^  of  evidence  be  observed  by 
tnbunals?  This  is  a very  difficult  question,  which  incidentally  involves 
the  wider  question  whether  all  is  well  with  those  rules.  There  is  no 
doubt  that  at  present  the  rules  are  not  observed  at  all  strictly  by  adminis- 
trative tribunals.  There  is  a general  impatience  at  the  restrictions  they 
impose  and  a feeling  that  they  exist  in  order  to  prevent  a tribunal  from 
knowing  aU  that  it  ought  to  know.  Moreover,  to  the  extent  that  legal 
representation  is  not  allowed,  it  is  next  to  impossible  to  see  that  they 
are  enforced.  Yet  it  seems  absurd  that  a High  Court  Judge,  who  is 
highly  skilled  in  sifting  evidence,  should  be  bound  by  such  exclusionary 
rules  but  that  laymen  who  are  not  so  accustomed  should  not  be  bound 
by  them.  If  the  rules  are  bad  they  should  be  got  rid  of  entirely.  If 
they  are  not,  one  would  have  thought  that  some  means  should  be  found 
of  extracting  from  them  what  is  good  and  applying  it  universally.  Here 
again  I think  there  is  much  to  be  said  for  an  advisory  code  of  evidence 
to  be  used  in  the  same  way  as  the  advisory  code  I suggested  a few 
moments  ago.  In  it  members  of  tribunals  could  be  warned,  for  instance, 
to  be  careful  in  attaching  credence  to  hearsay  evidence,  where  anything 
important  turns  on  having  the  best  evidence,  to  insist  on  having  such 
evidence,  and  to  try  to  obtain  evidence  to  corroborate  certain  types  “of 
evidence  which  are  known  to  be  dangerous.  In  the  same  way  they  might 
be  warned  to  be  careful  in  admitting  certain  types  of  documentary 
evidence.  Would  it  be  too  much  to  ask  that  chairmen,  at  any  rate,  of 
all  administrative  tribunals  should  be  made  to  undergo  some  small  meaWe 
of  instruction  in  matters  of  evidence  and  procedure?  Exceptions  could 
obviously  be  made  for  persons  who  have  already  had  judicial  experience. 

It  might  be  worth  considering  whether  special  rules  of  procedure  should 
be  laid  down  for  certain  kinds  of  tribunal,  which  by  reason  of  the 
importance  of  the  issues  normally  at  stake,  would  almost  always  be 
attended  by  counsel.  Indeed  I throw  out  the  suggestion  that  four  or 
five  separate  codes  of  procedure  should  be  drawn  up  for  use  by  different 
types  of  tribunal,  and  that  when  Parliament  or  a ministry  is  setting  up 
a tribunal  it  should  designate  the  code  to  be  followed  by  it.  This  would 
not  be  unlike  the  practice  of  passing  Clauses  Acts,  parts  of  which  are 
incorporated  by  reference  in  other  legislation.  It  would  then  be  possible 
for  Members  of  Parhament  interested  in  such  matters  to  know  what  to 
expect  of  different  kinds  of  ffibunals,  and  it  would  be  easy  to  see  if 
any  new  exceptions  were  being  made.  It  is  weU  known  that  the  original 
Clauses  Acts  were  passed  largely  in  order  to  prevent  promoters  of  private 
bills  from  slipping  objectionable  clauses  into  their  bills. 

41.  Possible  exceptions  to  the  operation  of  the  maxim  have  caused  much  trouble 
in  recent  times.  It  has  always  been  admitted  that  it  must  be  followed  in  purely 
judicial  proceedings.  It  has  often  been  held,  and  as  a matter  of  principle,  that 
it  should  not  be  applied  to  purely  executive  decisions.  The  question  has  hardly 
arisen  in  this  country,  though  it  has  arisen  in  the  United  States,  whether  it  should 
be  applied  to  the  legislative  process.  The  real  difficulties  have  occurred  in  the 
borderland  between  judicial  and  executive  functions  ; and  to  decisions  arrived  at 
in  this  field  the  name  quasi-judicial  has  often  been  given.  It  is  perhaps  safe  to 
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say  that  in  dealing  with  such  cases  the  Courts  ask  themselves  whether  the  function 
leans  more  to  the  judicial  or  to  the  executive  side.  They  think  of  the  judicial, 
function  as  involving  a finding  of  facts  and  law  and  an  application  of  the  law 
to  the  facts.  They  think  of  the  executive  function  as  meaning  essentially  a decision 
of  what  to  do  in  particular  circumstances  as  a matter  of  policy.  If  they  think 
that  the  policy  element  is  predominant,  or  even  of  great  importance,  they  are 
inclined  to  neglect  any  judicial  element  that  there  may  be  and  to  refuse  to  insist 
on  the  maxim  being  applied.  If  they  feel  that  the  judicial  element  is  very  important, 
even  if  not  predominant,  then  they  wiU  not  be  inclined  to  be  put  off  by  the  fact 
that  there  is  a certain  policy  element  in  the  case.  It  is  however  very  difficult 
to  predict  what  the  Courts  will  do  with  a fairly  large  class  of  cases. 

42.  Academic  writers  on  administrative  law  have,  I think,  almost  all  come  to 
the  conclusion  that  this  conceptual  way  of  approaching  the  cases  is  unsound,  and 
that  it  would  be  better  to  go  to  the  heart  of  the  matter  at  once  and  ask  in  every 
case  whether  the  unfairness  of  deciding  a case  behind  the  back  of  a possible 
objector  is  overborne  by  the  necessity  of  leaving  an  administrator  a free  hand 
to  act  rapidly,  and  if  necessary  secretly,  in  the  ordinary  course  of  administration. 

43.  In  any  case,  it  would  seem  that  there  is  no  need  to  apply  any  such  conceptual 
analysis  to  administrative  tribunals.  I think  the  right  way  to  approach  the  problem 
is  as  follows.  One  should  first  look  at  the  constitution  of  a tribunal  to  see  whether 
it  is  or  is  not  intended  to  be  substantially  independent  of  a ministry.  Usually 
this  should  not  be  difficult.  If  laymen,  that  is  to  say  persons  who  are  not  officials, 
are  members  of  a tribunal,  it  is  fairly  obvious  that  the  minister  is  willing  to  have 
an  independent  decision.  That  is  not  always  certainly  true  where  lawyers  are 
paid  as  chairmen,  but  it  would  be  very  advisable  to  presume  in  every  case  that 
it  is  true.  If  on  the  other  hand  the  members  of  a tribunal  are  all  members  of  a 
ministry,  it  can  be  presumed,  though  not  conclusively,  that  the  tribunal  is  not 
intended  to  be  independent. 

44.  Now  if  a tribunal  is  not  intended  to  be  independent,  it  can  be  assumed 
that  this  is  because  its  main  duty  is  to  apply  in  the  decision  of  a question  notions  of 
policy  which  cannot  be  completely  formulated  beforehand  and  may  therefore  shift 
during  the  course  of  a hearing.  In  that  case  there  may  undoubtedly  be  some 
difficulty  in  applying  the  maxim,  in  the  sense  that,  however  much  an  objector  may 
be  able  to  talk  there  may  remain  something  that  he  cannot  get  at.  However  it 
must  still  be  left  over  for  consideration  whether  even  in  such  circumstances  the 
maxim  should  not  be  applied,  on  the  principle  that  even  an  imperfect  hearing  may 
be  better  than  none. 

45.  Moreover,  those  deciding  a case  may  learn  something  from  an  objector 
which  they  might  not  otherwise  learn  and  which  might  easily  induce  them  to  take 
a different  view  of  the  policy  elements  in  the  case.  It  is  very  unwise  to  treat 
hearings  as  mere  opportunities  for  objectors  to  “ blow  olf  steam  ”, 

46.  If  a tribunal  is  intended  to  be  independent  of  a ministry,  the  conclusion 
seems  unescapable  that  either  there  is  no  policy  element  in  the  cases  it  has  to 
decide  or  the  policy  has  been  so  expressly  formulated  as  a basis  for  their  decisions 
as  to  have  been  turned  into  law.  If  that  is  the  case  then  tribunals  have  nothing 
more  to  do  than  to  apply  the  law  to  the  facts  that  they  find.  If  it  he  said  that 
there  is  still  likely  to  be  some  element  of  discretion  which  prevents  their  task  from 
being  purely  automatic,  the  answer  is  simple:  their  position  does  not  really  differ 
from  that  of  a jury  which  is  asked  to  apply  the  standard  of  the  reasonable  man  in 
order  to  decide  whether  a defendant  was  negligent.  Such  administrative  tribunals 
are  in  truth  the  juries  of  administrative  law.  There  seems  to  be  no  reason  why 
they  should  not  always  obey  the  maxim. 

47.  It  is  important  to  approach  the  problem  of  administrative  tribunals  in  this 
wav  because,  although  they  are  generally  in  the  most  obvious  sense  of  a judicial 
constitution,  yet  some  of  their  functions  may  not  be  strictly  judicial.  For  instance 
they  may  possibly  have  to  issue  orders  on  their  own  initiative  and  they  may  possibly 
even  have  to  make  rules  of  a legislative  character.  If  we  were  to  reason  conceptually 
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we  might  have  to  say  that  it  is  only  in  exercising  judicial  functions  that  they  ought 
to  obey  the  maxim.  If  on  the  other  hand  we  say  that  they  should  obey  it 
wherever  a person’s  interests  are  likely  to  be  affected  by  their  decision,  then  we 
shall  look  straight  to  the  justice  of  the  matter  and  not  be  held  up  by  technical 
considerations. 

48.  It  is  of  course  not  to  be  expected  that  there  will  be  no  difficulty.  For  instance, 
there  will  always  be  cases  where  the  question  arises  whether^  the  interest  of  a 
person  is  too  indirect  to  allow  him  to  insist  on  the  maxim  being  applied.  Such 
questions  of  remoteness  have  always  plagued  the  Courts  and  will  continue  to  plague 
them  to  the  end  of  time.  The  most  that  can  be  recommended  is  that  tribunals 
should  not  be  anxious  to  exclude  persons  who  seem  to  have  a reasonable  ffiough 
not  perhaps  too  direct  interest  in  a case.  ^ Further,  there  are  cases  where  it  may 
be  necessary  to  act  rapidly,  subject  to  provision  for  a subsequent  hearing. 

49.  On  the  whole  it  is  better  to  insist  that  a person  should  be  heard  before  a 
decision  is  given  against  him,  rather  than  affording  him  a chance  of  being  heard 
on  an  application  for  a reversal  of  the  decision,  for  it  is  better  to  ensure  that  a 
person  shall  not  commit  himself  to  a course  of  action  which  he  may  feel  some 
reluctance  to  reverse.  But  there  may  be  cases  where,  for  various  reasons,  a 
subsequent  hearing  may  be  considered  sufficient,  or  at  all  events  all  that  can 
reallv  be  afforded.  Thus  emergency  measures  may  have  to  be  taken  without  a 
hearing,  just  as  a High  Court  Judge  will  grant  an  interlocutory  injunction  without 
hearing  the  defendants.  Further,  it  may  be  good  administrative  practice  to  make 
general  decisions  of  a wholesale  character  subject  to  subsequent  review  upon 
application  by  an  interested  party.  But  this  is  unlikely  to  happen  often  with  an 
administrative  tribunal.  It  may  even  be  the  case  that  for  special  reasons  a party 
ought  not  to  be  given  access  to  the  evidence  against  him,  or  even  be  allowed  to 
know  the  source  of  that  evidence.  The  most  obvious  cases  are  where  security  is 
involved.  The  most  that  can  be  said  of  such  casK  if  that  they  should  be 
scrutinized  most  carefully  and  that  the  persons  enMt^  with  the  .tash  of  decidm^ 
whether  such  evidence  should  be  withheld  should  be  impressed  with  the  need  tor 
seeing  that  justice  is  done  to  the  person  concerned. 

SO  The  other  important  rule  which  administrative  tribunals  shouM  always  observe 
is  that  no-one  should  decide  a case  in  which  he  is  interested 
distinction  between  a pecuniary  interest  and  a tendency  to  be  biased  m the 
decision  of  a case.  A pecuniary  interest  always  disqualifies , the  courts  do  not 
hold  a person  disqualified  on  the  ground  of  bias  unless  *ey  are  con^nced  efiher 
that  the  person  deciding  has  acted  under  its  influence  or  that  there  was  a really 

Serious  dange°  of  his  loing  so.  These  are  principle  which  it  J easy  to  apply^ 

nn  th(-  nfber  hand  it  may  happen  that  a tribunal  is  so  constituted  that  it  is 
impossible  for  its  members  to  decline  to  act  even  if  they  are  biased  or  even  interested 
in  \ case  Parliament  may  have  ordered  a tribunal  to  decide  a certain  type  of 
-H..  and  rnav  at  the  same  time,  have  made  it  impossible  for  an  interested  P^iy 
L mtfie  f^he  time  tog.  This  possibility  is  unlikely  but  it  should  be  guarded 

against.  , , 

51  Many  tribunals  are  composed  of  members  taken  from  a panel  of  laymen 
wiS'an  iuLpendent  chairman,  often  a lawyer.,  n such 

difficulty  if  one  of  the  laymen  happens  to  be  interested  or  likely  to  be  biased  ro 
toion  of  a case,  of  his  explaining  the  matter  and  asking  to  be  replaced  for 
5 . “f  V-V  smother  nerson  on  the  panel.  The  only  point  to  be  made  here  is  that 
lay  membS^i  of  fiibuLls  should  be  instructed  as  to  the  right  course  to  pursue. 

There  may  be  greater  difficulty  with  the  chairman.  But  probably  the  easy 

IS”  ir?  Lissssf i.  f irss, 

them  to  give  way  to  the  other  in  case  of  interest  or  possible  bias. 

St  There  is  of  course  no  need  to  disturb  tribunals  which  are  expressly  constituted 
.o  to  tonle  oTe  ffiterest  against  another  interest  subject  to  the  chairmanship 
ct  artapart“rp“son.  Such  tribunals,  which  follow  closely  arbitration  practice, 
have  had  a long  history  and  worked  fairly  and  well. 
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54.  There  remains  the  more  subtle  question  of  so-called  departmental  bias. 
This  has  greatly  worried  both  lawyers  and  laymen  in  the  past  few  years.  There 
has  been  a feeling  that  precisely  because  tribunals  are  in  some  way  or  other 
connected  with  ministries,  they  are  likely  to  be  biased  in  favour  of  a ministry  and 
against  an  objector  in  any  case  in  which  the  ministry  has  an  interest.  The  question 
arises  more  acutely  where  a decision  has  to  be  taken  inside  a ministry ; and  indeed 
the . establishment  of  tribunals  has  for  one  of  its  main  objects  the  ensuring  that 
decisions  shall  be  as  independent  as  possible.  But  even  tribunals  have  not  entirely 
escaped  suspicion  of  departmental  bias.  There  have  been  fears  that  members  of 
tribunals  who  do  not  see  eye  to  eye  with  a ministry  may  be  dismissed  by  the 
minister,  and  in  one  particular  case  this  has  happened.0  No  one  can  object  if  a 
ministry,  when  convinced  that  a tribunal  has  misinterpreted  a ministerial  regulation 
or  order,  issues  a new  regulation  or  order  to  ensure  the  interpretation  it  wishes ; but 
it  is  obviously  objectionable  that  it  should  have  its  way  indirectly  by  altering  the 
composition  of  the  tribunal.  Indeed  everything  should  be  done  to  make  tribunals 
as  independent  as  possible. 

55.  The  best  way  to  ensure  independence  in  a Judge  is,  of  course,  to  give  him 
security  of  tenure  ; and  this  reaches  its  highest  possible  pitch  in  the  virtual  irre- 
movability secured  to  judges  of  our  Superior  Courts.  I do  not  think  that  anyone 
would  suggest  that  members  of  tribunals  should  have  so  great  a security  of  tenure. 
In  fact  County  Court  Judges  feel  as  secure  as  High  Court  Judges,  although  they 
can  be  removed  from  office  by  the.  Lord  Chancellor.  I think  the  right  solution 
is  that  which  has  been  frequently  suggested  in  recent  years,  namely,  that  members 
of  tribunals  should  be  appointed  by  the  Lord  Chancellor,  perhaps  from  panels 
prepared  by  the  minister  concerned,  and  removable  by  him.  It  would  then  be 
possible  for  a ministry,  or  indeed  any  member  of  the  general  public,  who  had 
just  cause  for  dissatisfaction  with  a member  to  apply  to  the  Lord  Chancellor 
for  his  removal,  but  the  traditions  of  the  Lord  Chancellor’s  office  are  such  that 
he  would  not  act  unless  he  were  satisfied,  as  an  impartial  judge,  that  the  complaint 
was  well-founded. 

56.  There  is  an  important  practical  difference  between  administrative  tribunals 
and  administrative  procedures  such  as  those  which  include  the  holding  of  an 
enquiry  or  hearing  by  or  on  behalf  of  a Minister  on  an  appeal  or  as  the  result 
of  objections  or  representations,  though,  as  always,  there  are  cases  on  the  line. 
For,  whereas  the  decision  of  questions  is  committed  to  tribunals  where,  even  if 
they  involve  questions  of  policy,  what  may  appear  to  be  mistakes  will  not  jeopardise 
the  general  execution  of  a policy,  in  the  other  administrative  procedures  above 
mentioned  it  is  not  only  difficult  to  separate  off  the  finding  of  fact  and  law  from 
decisions  on  grounds  of  policy,  but  the  policy  findings  are  apt  to  fluctuate  from 
time  to  time  in  the  light  of  new  facts  as  they  come  into  view,  and  then  new  facts 
may  have  to  be  looked  for  as  bases  for  the  application  of  new  policy.  It  is  not 
usually  possible  to  incorporate  policy  decisions  in  general  rules  or  orders  which 
can  then  be  applied  to  independently  found  facts  and  law.  Thus  the  work  of 
making  decisions  of  fact,  law  and  policy  may  have  to  be  concentrated  ultimately 
in  the  same  hands,  and,  given  the  complexity  of  modern  government,  decisions 
may  ultimately  have  to  be  not  personal  but  what  Professor  K.  C.  Davis  calls 
“ Institutional  ”. 

57.  Nevertheless  good  administration  seems  to  demand  that  the  administrator 
should  work  as  analytically  as  possible,  that  is  to  say,  he  should  keep  apart,  even 
if  it  is  only  in  his  own  mind,  the  processes  of  finding  the  facts,  finding  the  law 
applicable  to  them,  and  making  the  final  policy  decision.  It  is  surely  the  mark 
of  any  intelligent  person  that  before  he  makes  a decision  what  to  do  in  a particular 
case  he  should  have  as  full  a command  as  possible  of  the  relevant  facts.  It  goes 
without  saying  that  in  a constitutional  system  such  as  ours  he  should  know  the 
relevant  law. 

58.  If  these  three  processes  should  be  kept  separate  in  the  mind  of  the  adminis- 
trator, it  is  obviously  possible  to  institutionalize  them  by  subjecting  each  to  a 
special  procedure,  and  even  to  commit  each  to  a separate  person.  And  this  is  in 

(^)  But  see  Q.  2365. 
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effect  what  is  often  done : no  wise  Civil  Servant  decides  a difficult  point  of  law 
without  at  any  rate  consulting  the  legal  advisers  in  his  department.  Only  in  the 
rarest  and  most  simple  cases  will  he  find  all  the  facts  himself.  He  will  at  the  least 
ask  for  information  from  various  sources  and  he  may  even  delegate  to  a subordinate 
the  task  of  finding  the  facts.  If  a decision  has  to  be  taken  at  a high  level,  then 
almost  inevitably  the  policy  decision  will  be  taken  by  a person  who  is  working  on 
facts  found  by  another  person  and  on  law  found  by  yet  another  person. 

59.  Moreover  the  practice  of  sending  inspectors  to  hold  public  local  enquiries 
recognizes  the  possibility  and  advisability  of  separating  off  part  at  least  of  the 
finding  of  facts  in  what  are  ultimately  purely  administrative  cases,  and  the  existeime 
in  every  department  of  a separate  body  of  legal  advisers  shows  that  the  finding  of 
law  is  recognized  as  calling  for  the  services  of  specialists. 

60.  What  then  stands  in  the  way  of  assimilating  the  procedure  in  such  cases  to 
that  of  administrative  tribunals  so  far  as  the  finding  of  facts  and  law  is  concerned, 
it  being  understood  that  I am  speaking  of  the  essentials  of  procedure  and  not 
insisting  that  it  should  be  formalised  to  the  same  extent?  I think  one  difficulty 
arises  from  the  fact  that  the  administrator  is  likely  to  be  working  to  a much  greater 
extent  on  a basis  of  accumulated  experience,  not  merely  of  his  own  but  of  the 
department  as  a whole.  It  was  this  consideration  that  perhaps  more  than  anything 
else  led  the  Court  of  Appeal  in  the  famous  Johnson  case,  [1947]  2 All  E.R.  395. 
to  hold  that  a ministry  need  not  disclose  to  an  objector  communications  it  had 
had  from  a local  authority  asking  for  confirmation  of  a compulsory  purchase  order. 
The  Court  felt  that  it  might  be  landed  with  the  duty  of  forcing  the  department  to 
disclose  all  relevant  information,  including  housing  conditions  in  every 'part  of  the 
country.  This  is  a real  difficulty,  which  may  have  to  be  met  in  a special  way. 
perhaps  by  making  the  administrator  disclose  at  a fairly  early  stage  in  the  proceed- 
ings the  materials  on  which  he  expects  to  have  to  decide. 

61.  There  is  a further  difficulty,  in  a way  connected  with  it,  that  the  existence  of 
this  generalised  experience  may  be,  as  it- were,  concealed  from  an  objector,  in  the 
sense  that  it  will  not  come  into  play  fully  at  a public  local  enquiry  but  only  later 
in  the  more  secret  work  of  the  ministry  itself.  He  may  be  led  to  think  that  when 
he  has  got  all  the  facts  that  can  be  brought  out  at  the  enquiry  he  has  got  everything. 
It  may  well  be  that  other  representations  are  made  afterwards  in  the  Ministry  itself 
without  his  knowledge.  Sometimes,  as  in  the  Errington  case,  this  comes  to  light, 
and  the  Courts  may  take  appropriate  action.  But  there  is  no  guarantee  whatever 
that  this  will  be  the  case,  and  it  may  be  to  the  interest  of  the  person  making  the 
representations,  and  it  may  appear  to  persons  in  the  Ministry  to  be  in  the  interests 
of  the  Ministry,  that  it  should  not  come  to  light.  Perhaps  the  only  real  safeguard 
is  to  make  administrators  understand  that  any  such  procedure  is  unethical ; though 
it  would  become  more  hazardous  if  they  had  to  give  reasons  for  their  decisions. 

62.  The  chief  difficulty  with  regard  to  both  public  enquiries  and  proceedings 
entirely  within  departments  is  to  give  real  substance  to  the  operation  of  the  maxim 
audi  alteram  partem.  It  may  well  happen  that  an  objector  is  allowed  to  formulate 
bis  objections  and  submit  them-  to  an  inspector  or  a department ; but  nothing  else 
may  follow  but  a curt  note  from  the  department  deciding  the  case  that  his  objections 
have  been  considered  but  rejected.  It  is  obvious  that  in  such  circumstances  there 
is  no  guarantee  whatever  that  his  objections  have  been  given  due  consideration. 
He  may  sometimes  be  rather  better  off  by  having  the  full  force  of  his  objections 
brought  out  by  cross-examination,  but  this  is  about  as  far  as  he  can  be  certain  of 
being  allowed  to  go. 

63.  The  three  main  complaints  against  the  present  practice,  at  any  rate  of  some 
departments,  are  the  following.  The  department  may,  and  often  does  not  disclose 
fufly  its  intentions  so  that  the  objector  does  not  really  know  the  case  he  has  to  meet. 
It  is  understood  that  at  some  local  enquiries  the  inspector  even  insists  on  the 
objector  starting,  and  only  then  caUs  upon  the  public  authority  concerned  to  answer 
his  objections.  Secondly  the  objector  is  not  allowed  to  follow  the  process  by 
which  a department  makes  up  its  mind ; and  in  particular  he  is  usually — ^the 
Ministry  of  Education  is  an  exception — not  allowed  to  see  the  report  which  an 
inspector  furnishes  a department  after  holding  an  enquiry.  Thirdly  he  is  not 
always  given  the  reasons  for  which  the  department  rejects  his  objections. 
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64.  It  seems  only  fair  that  at  an  enquiry  the  public  authority  seeking  to  act  in  a 
way  which  may  affect  private  rights  or  interests  should  be  made  first  to  justify  its 
proposal,  and  that  only  then  should  the  objector  be  called  upon  to  formulate  his 
objections,  the  authority  being  of  course  entitled  to  reply  to  them.  This  is,  after 
all,  the  regular  procedure  in  private  bill  legislation.  It  would  not  be  at  all  difficult 
to  introduce  this  reform.  It  would,  of  course,  if  it  were  to  be  fully  effectual,  need 
to  be  supplemented  by  insisting  that  the  authority  should  submit  to  cross-examination 
on  its  proposal.  I can  see  no  reason  whatever  why  this  should  not  be  done. 
Moreover  in  these  cases  the  amount  at  issue  would  usually  be  enough  to  warrant 
the  use  of  counsel. 

65.  It  should  also  be  seriously  considered  whether  these  principles  should  not  be 
applied  to  all  cases  where  a department  proposed  to  interfere  with  the  rights  or 
interests  of  the  subject.  It  might  appear  to  civil  servants  awkward  to  have  to  justify 
rfaeir  proposed  acts  to  the  general  public,  but  I cannot  see  why  they  should  not  do  so. 

66.  No  good  case  has  ever  been  made  for  the  practice  of  withholding  from 
objectors  the  reports  of  inspectors  : and  the  fact  that  the  Ministry  of  Education 
does  disclose  them  seems  to  make  the  practice  quite  indefensible.  Two  arguments 
are  indeed  put  forward  in  favour  of  it.  In  the  first  place  it  is  said  that  inspectors 
would  not  be  frank  if  they  were  likely  to  be  subjected  to  libel  actions.  This  seems 
to  be  a poor  argument.  The  law  of  libel  already  protects  communications  between 
one  government  servant  and  another  made  in  the  course  of  his  official  duties. 
If  the  present  law  is  not  quite  satisfactory  it  could  be  amended.  Moreover  pre- 
cautions could  easily  be  taken  to  prevent  disclosure  of  the  report  to  anyone  not 
genuinely  interested  in  knowing  its  contents. 

67.  Secondly,  it  is  suggested  that  the  written  report  would  in  practice  be  supple- 
mented by  oral  communications.  The  argument  is  that  there  is  always  a danger 
of  something  secret  being  added  to  what  is  published.  The  danger  cannot  perhaps 
be  entirely  avoided  but  there  seem  to  be  three  ways  of  reducing  it.  First,  if  the 
department  is  forced  to  disclose  its  reasons  for  differing  from  the  report,  material 
would  be  provided  for  Parliamentary  Questions  if  the  reasons  appeared  to  be 
unsatisfactory  and  especially  if  they  seemed  to  point  to  the  possession  by  the 
department  of  information  which  it  had  improperly  withheld  from  the  objector ; 
of  course  if  the  department  agrees  with  the  inspector’s  report  no  problem  arises. 
Secondly,  the  model  furnished  by  the  American  Administrative  Procedure  Act 
might  be  followed,  according  to  which  inspectors  would  be  treated  as  “ hearing 
officers”,  who  would  issue  and  publish  a provisional  decision,  which  would  then 
be  subject  to  review  by  the  department  itself.  But  thirdly — and  this  might  prove 
to  be  most  effectual  in  the  long  run — a regular  corps  of  inspectors  might  be  created 
which  w'ould  hold  itself  as  independent  of  departments  as  do  the  District  Auditors 
at  present.  They  would  then  automatically  refuse  to  report  to  the  departments 
otherwise  than  by  formal  written  reports. 

68.  This  would  still  leave  open  the  question  whether,  and  if  so,  how  far, 
departments  should  be  forced  to  disclose  to  objectors  the  steps  by  which  they 
arrive  at  institutional  decisions.  It  is  of  course  the  regular  practice  of  departments 
not  to  disclose  the  contents  of  their  files.  Indeed  even  when  making  discovery 
of  documents  in  a law  suit  they  regularly  withhold  all  parts  of  files  which  are 
mere  communications  between  members  of  the  departments  and  indeed  between 
the  department  and  other  departments.  It  may  be  a wild  suggestion  that  depart- 
mental files  should  be  open  to  objectors.  It  would  certainly  surprise  both  the 
departments  themselves  and  the  general  public.  But  it  is  worth  mentioning  that, 
with  certain  well-defined  exceptions  relating  to  topics  such  as  foreign  policy  and 
defence,  all  departmental  files  in  Sweden  are  open  to  the  public  _ and,  further, 
that  departments  provide  an  official  whose  duty  it  is  to  help  outside  parties  to 
know  how  their  cases  are  going  on.  Is  there  any  real  need  to  insist  on  secrecy 
in  such  matters?  What  is  there  really  confidential  in  the  treatment  of  a local 
authority’s  application  for  confirmation  of  a slum  clearance  scheme?  Why  cannot 
the  whole  of  it  be  done  in  public?  There  would  be  no  additional  work  involved, 
for  no  Minister  acts  in  such  cases  until  after  the  matter  has  been  properly 
thrashed  out  in  a departmental  file.  If  it  be  said  that  there  are  many  cases,  for 
instance  police  reports  on  suspects,  where  disclosure  could  not  properly  be  made 
to  the  public,  the  answer  surely  is  that  such  cases  should  be  treated  as  exceptional. 
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69.  The  final  objection  is  that  departments  do  not  hold  themselves  bound  to 
give  reasons  for  their  decisions.  This  is  a practice  that  has  invited  very  adverse 
comment,  especially  from  American  observers.  It  is  perhaps  the  least  defensible 
part  of  our  system.  It  is  very  difficult  to  say  any  more  about  it  except  that, 
as  I have  already  suggested,  if  it  were  reversed,  many  of  the  difficulties  in  putting 
real  substance  into  the  maxim  audi  absram  partem  would  disappear.  It  is 
obvious  that  without  it  a review  of  a decision  by  a court  or  other  authority 
becomes  almost  impossible,  but  it  is  not  to  be  thought  of  merely  as  a means  of 
ensuring  judicial  review ; for  a department  which  has  to  disclose  its  reasons  for 
acting  will,  in  this  country  at  any  rate,  be  loth  to  appear  in  a bad  light  even  if 
its  acts  are  not  subject  to  a review  by  any  other  authority. 


70.  It  is  perhaps  necessary  to  lay  even  greater  stress  on  the  maxim  audi  alteram 
partem  at  this  point  when  dealing  with  administrative  tribunals.  There  is  little 
danger  of  such  tribunals  neglecting  the  maxim  altogether.  It  can  easily  be  neglected 
by  administrators  who  perhaps  normally  act  in  a purely  executive  capacity.  More- 
over this  is  the  point  at  which  the  Courts  are,  unfortunately,  apt  to  apply  con- 
ceptual reasoning  in  order  to  decide  whether  the  maxim  should  be  observed  or 
not  Difficulties  have  arisen  especially  in  connection  with  the  “ right  to  a liveli- 
hood ”,  to  the  discussion  of  which  on  pages  17  to  19  of  the  pamphlet  “ Rule 
of  Law  ” should  be  added  the  very  disturbing  decision  in  Nakkuda  Ali  v.  Jayaratn*e, 
[1951]  A.C.  66.  It  should  not  be  difficult  to  ensure,  perhaps  through  the  Parlia- 
mentary Counsel’s  Office,  that  wherever  a power  is  conferred  to  interfere  either 
with  a person’s  property  or  his  livelihood,  he  should  be  given  an  express  right 
to  object  and  that  it  should  then  be  the  duty  of  the  person  deciding,  at  the  very 
least,  to  take  into  account  any  evidence  or  argument  that  he  puts  forward. 

71.  It  is  very  surprising  that  any  weaker  safeguards  should  ever  have  been  pro- 
vided in  view  of  the  fact  that  in  earlier  days  the  compulsory  taking  of  property 
had  always  to  be  sanctioned  by  legislation  passed  after  the  very  stringent  Private 
Bill  procedure.  It  is  important  that  the  maxim  audi  alteram  partem  should  always 
be  applied  to  the  revocation  of  licences.  Whether  it  should  not  also  be  applied 
to  the  initial  grant  of  a licence  is  not  quite  so  certain;  though  here  again  the 
Victorians  applied  it  to  the  grant  of  those  licences  which  were  most  important  in 
their  time,  namely,  public  house  licences. 


72.  Where  a licence  comes  up  periodically  for  renewal,  a person  should  always 
be  entitled  to  put  forward  a reasoned  case  if  there  is  any  likelihood  of  renewal 
being  refused. 


73.  There  remains  the  question  at  what  stage  in  administrative  proceedings  a 
person  whose  rights  or  interests  are  likely  to  be  affected  should  be  given  a hearing 
or  the  equivalent  of  one.  There  is  a natural  tendency  on  the  part  of  adminis- 
trators to  decide  first  without  reference  to  possible  objections  and_  then  perhaps 
to  take  account  of  such  objections  subsequently.  In  the  vast  majority  of  casw 
this  procedure  probably  works;  for  no  objections  do  come.  But^  it  is  really 
undesirable  because  in  such  cases  the  administrator  has  already  committed  hiinself, 
and  he  may  have  committed  himself  so  deeply  that  it  becomes  very  difficult  to 
retrace  his  steps.  He  is  at  any  rate  likely  to  he  put  in  position  where  his 
first  instinct  is  to  justify  what  he  has  done  and  not  to  decide  the  case  afresh. 
In  many  continental  countries  decisions  are  taken  by  lower  officials  without  any- 
thing approaching  a hearing,  it  being  understood  that  an  objector  may  ^not  only 
lodge  a protest  with  that  same  official  but  may  apply  to  a higher  administrative 
authority  to  have  his  decisions  reversed.  Wherever  the  result  may  be  oi  a mere 
protest,  application  to  a higher  authority  may  have  prfectly  good  chances_  of 
success  for  the  higher  authority  may  not  feel  itself  at  all  committed  to  the  original 
decision  But  this  practice  would  not  be  easy  to  introduce  m England.  Govern- 
ment departments  and  local  authorities  are  not  with  us  members  of  a single 
hierarchy.  It  would  be  hard,  and  would  meet  with  very  serious  objections,  to 
• •generalise  the  practice  by  which  some  decisions  of  local  authonties  are  subj^t 
to  appeal  to  or  may  even  need  confirmation  by  a government  department.  Secondly, 
all  acts  of  officials  inside  departments  are  in  law  and  in  constitutional  practice 
the  acts  of  the  Minister  himself.  Thus  any  request  for  reconsideration  would  m 
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theory  at  any  rate  amount  to  no  more  than  the  equivalent  of  a continental  protest. 
Moreov^  it  might  lead  to  the  exercise  of  discipline  within  the  department,  the 
lower  official  being  criticised  or  even  censured  for  daring  to  decide  in  a way  that 
could  not  ultimately  be  approved  by  the  department ; and  this  is  certainly  not  what 
IS  wanted. 

74.  It  seems  therefore  that  much  the  best  way  to  handle  the  problem  is  to  make 
It  a general  practice  to  invite  objections  at  the  earliest  possible  moment,  so  that  a 
department  will  not  be  committed  to  a course  of  action  which  it  might  have  to 
reverse  in  the  light  of  subsequent  objections. 


Examination  of  Witness 
Professor  F.  H.  Lawson 
Called  and  Examined. 


2293.  Chairman : I should  like  to 

begin  by  asking  a rather  general  ques- 
tion to  enable  us  to  be  clear  what  the 
broad  field  has  been  which  you  have 
had  in  mind  when  writing  your  paper, 
and  how  it  compares  with  the  field  of 
our  immediate  attention  as  determined 
by  our  terms  of  reference.  The  points 
in  your  written  evidence  which  give  rise 
to  this  question  are  first  I think  on 
paragraph  49,  and  then  later  on  para- 
graphs 70,  71  and  perhaps  72.  Perhaps 
I might  put  it  this  way : by  and  large 
as  we  have  been  looking  at  our  own 
subject  matter  we  appear  to  be  required 
to  deal  with  what  one  might  call  second 
order  decisions.  These  we  contrast  in 
our  mind  with  first  order  decisions, 
which  are  the  decisions  taken  in  the 
ordinary  ongoing  course  of  administra- 
tion during  which  perhaps  it  bumps  up 
against  the  rights  and  privileges  of  par- 
ticular citizens.  Where  there  is  an 
objection  to  the  ongoing  administrative 
process,  there  is  a subsequent  decision 
— a second  order  decision — as  to 

whether  that  process  goes  on,  or  is 
modified  or  stopped.  For  example,  if 
the  national  insurance  officer  makes  an 
award,  and  the  citizen  objects,  then  there 
is  a tribunal.  If  a local  authority  makes 
a proposal  about  roads  and  somebody 
objects,  then  there  is  an  enquiry,  and 
ultimately  a Ministerial  decision.  From 
paragraph  49  and  paragraphs  70,  71  and 
72  it  appears  that  in  addition  to  having 
the  whole  of  our  subject  matter  in  mind, 
you  are  also  giving  attention  to  what  I 
am  calling  the  area  of  first  order  deci- 
sions in  administration.  I think  this  is 
of  importance,  because  it  became  quite 
clear  yesterday,  when  we  were  talking  to 
the  authors  of  the  pamphlet:  “Rule  of 
Law  ”,  that  they  were  also  including 


these  first  order  decisions,  and  therefore 
it  affected  their  recommendations  and 
their  views.  When,  for  example,  you 
say  in  paragraph  70  that  there  is  little 
danger  of  administrative  tribunals 
neglecting  the  maxim  of  audi  alteram 
partem,  but  that  it  can  easily  be 
neglected  by  administrators  who  per- 
haps normally  act  in  a purely  executive 
capacity,  it  seemed  to  us  that  this  was 
the  ordinary  administrative  process  with- 
out the  reflective  or  second  order 

decision? Professor  Lawson:  I think 

I ought  to  say  that,  after  reading  the 
evidence  given  on  the  first  seven  days 
and  looking  back  on  my  own  Memor- 
andum, I began  to  realise  that  a good 
deal  of  what  I had  said  towards  the 
end  was  not  strictly  relevant  to  the  work 
of  this  Committee. 

2294.  Then  might  I go  on  to  the  main 

body  of  the  paper?  You  develop  a very 
interesting  argument  about  the  nature 
and  basis  of  external  control  over  the 
activities  of  tribunals  and  like  bodies, 
and  you  begin  by  saying  that  the  purely 
conceptual  distinction  between  fact,  law 
and  policy  when  pressed  gets  into  diffi- 
culty?  Yes. 

2295.  Beginning  with  the  importance, 

and,  as  you  put  it,  the  obvious  need  for 
appeal  on  points  of  law,  you  then  go  on 
to  discuss  appeal  on  fact,  and  then  you 
come  to  appeal  on  merits,  in  a sort  of 
ascending  order? ^Yes. 

2296.  When  you  reach,  as  it  were,  the 
provisional  conclusion  that  a general 
appeal  which  could  deal  with  all  these 
things  might  be  possible  and  might  not 
overload  the  courts  of  law,  and  give 
reasons  for  thinking  why  that  might  not 
happen  you  then  say : “ But  perhaps  in 
the  workaday  world  I am  asking  for 
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more  than  may  actually  happen  ” and 
in  descending  order  you  strip  away  the 
appeal  on  merits,  perhaps  the  appeal  on 
facts,  and  you  are  left  with  the  appeal 
on  points  of  law? ^That  is  right. 

2297.  I think  it  would  help  us  if  you 
could  review  this  part  of  your  argument 
and  comment  to  us  on  how  far  you 
think  that  we  might  find  practical  room, 
so  to  speak,  for  something  of  what  you 

have  in  mind? 1 think  perhaps  there 

is  another  point  that  I did  not  express 
quite  so  well  in  the  paper,  and  that  I 
have  come  to  think  about  rather  more 
since.  If  one  is  thin^ng  in  terms  of 
appeals,  or  external  control  of  any  kind, 
one  has  to  consider  what  exacdy  the 
purpose  of  the  external  control  is  to 
be.  If  it  ^ to  be  essentially  a control 
to  prevent  abuses,  then  one  tries  to 
interfere  as  little  as  possible  with 
administration,  and  there  is  a great  deal 
to  be  said  for  giving  ^e  control  to 
bodies  which  will  not  be  tempted  to 
interfere  a great  deal,  and  will  look  upon 
it  as  their  business  to  check  abuses.  On 
the  other  hand,  of  course,  one  may  think 
of  appeals  as  part  of  the  natural  order 
of  things,  and  of  any  decision  as  being 
likely  to  be  shot  at  on  the  assumption 
that  it  is  as  likely  to  be  wrong  as  right. 
If  one  looks  at  the  matter  in  that  way 
one  probably  would  want  a highly 
expert  court  of  appeal  which  would 
know  as  much  as  the  bodies  from  which 
the  appeals  came,  and  would  not  be 
afraid  of  interfering  if  necessary.  I think 
I ought  to  put  it  this  way,  because  I 
want  to  make  clear  that  what  I have 
in  mind  is  to  interfere  as  little  as  pos- 
sible with  the  administration.  It  may 
seem  a little  paradoxical,  but  I think 
that  if  one  gave  this  full  appellate  juris- 
diction that  I am  suggesting  to  the 
ordinary  courts,  one  would  be  giving  it 
to  judges  who,  on  all  these  problems, 
would  be  essentially  laymen,  that  is  to 
say  they  would  really  represent  the 
ordinary  public.  They  would  not  know 
appreciably  more  about  the  problems  of 
administration  than  the  ordinary  public, 
but  would  have  to  have  it  explained  to 
them  by  counsel,  and  so  on,  and  they 
would  not  be  tempted  to  interfere,  but 
would  have  their  eyes  open  for  any- 
thing that  had  gone  seriously  wrong. 

That  is  what  I have  in  mind,  and 
therefore  paradoxically  enough  I think 
probably  the  best  way  to  do  it  is  to  give 
the  full  appellate  jurisdiction,  partly 
because  I do  find  that  although  in  theory 


you  can  divide  fact  from  law  and  both 
from  the  merits,  in  actual  practice  it  is 
very,  very  hard  to  draw  the  line.  The 
line  is  often  drawn  empirically.  Perhaps 
I did  not  make  quite  so  clear  the  dis- 
tinction between  questions  of  jurisdiction, 
and  the  actual  decision  within  jurisdic- 
tion. It  is  often  very  hard  indeed  to 
draw  the  line,  and,  as  I think  I said,  in 
the  United  States  they  have  eventually 
tended  to  ^ve  up  the  power  of  con- 
trolling jurisdiction  to  a great  extent, 
because  they  find  that  the  appeals  be- 
come almost  a matter  of  course.  That 
is  what  I am  rather  thinking  of,  and  that 
is  why  I dislike  the  notion  of  anything 
like  a Conseil  d’Etat  in  England,  because 
I think  the  tendency  would  be  for  people 
to  fiock  to  it,  and  to  say  the  real  decision 
win  be  that  of  the  experts  at  the  head, 
whereas  I want  if  possible  to  keep  the 
real  decision  as  low  as  possible  with 
very  occasional  appeals  really  for  the 
purpose  of  checking  abuses.  That  would 
depend  very  largely  on  the  way  in  which 
the  English  mind  works.  It  seems  to  me 
that  on  the  whole  people  in  England  are 
prepared  to  accept  the  decision  at  first 
instance,  and  only  appeal  if  they  feel 
that  something  has  gone  seriously  wrong, 
and  if  their  legal  advisers  tell  them  there 
is  really  a good  chance,  whereas  in  some 
other  countries  like  France  there  is  a 
strong  tendency  to  start  thinking 

seriously  about  appeal  and  to  treat  the 
first  hearing  as  a trial  run. 

2298.  May  we  go  on  a little  from 

there?  You  say  that  given  that  there 
are  two  possible  ways  of  approaching 
the  whole  question  of  control  of  the 
administration,  one  the  prevention  of 
abuses,  and  the  other  more  positive 
intervening  to  correct  and  improve  upon 
it,  and  so  on,  you  are  primarily  interested 
in  the  first? ^Yes. 

2299.  Do  you  regard  the  tribunals  with 
which  this  Committee  has  to  deal  in  its 
thought — as  you  know  they  cover  a wide 
range,  and  some  of  them  are  very  simple 
in  their  procedure  and  others  are  the 
opposite  and  have  practically  the  whole 
apparatus  of  the  High  Court — taking 
them  in  their  variety,  do  you  think  of 
them  as  a part  of  the  administration  in 
the  sense  in  which  the  ordinary  courts 
of  law  are  not?  This  is  not  substance, 

it  is  words. think  probably  one 

cannot  give  a definite  answer  to  that.  I 
think  some  are  quite  clearly  just  parts 
of  the  judicial  system.  One  very  inter^t- 
in  point  is  that  French  friends  of  mine 
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have  said : “ What  have  furnished  houses 
rent  tribunals  to  do  with  administration 
at  all?  They  are  just  courts  of  private 
law  reaUy.”  At  the  same  time  I think 
there  are  probably  some  at  the  other 
end  of  the  scale  which  have  a pretty 
wide  discretion,  and  as  soon  as  you  get 
a really  wide  discretion  then  I should 
feel  that  you  are  getting  into  the  adminis- 
tration. I think  it  is  very  hard  to  give 
a very  definite  answer,  but  on  the  whole 
my  impression  would  be  that  tribunals 
are  really  judicial,  and  not  administra- 
tive, but  on  the  other  hand  enquiries 
and  so  on  are,  I think,  in  a different 
category. 

2300.  And  while  one  might  want  to 
correct  and  qualify  any  too  simple  an 
expression  of  thought,  you  would  not 
quarrel  with  the  view  that  the  tribunals 
that  exist  are  more  like  specialised  courts 
of  law  than  parts  of  the  administration? 

Yes.  I would  say,  for  instance,  that 

most  of  the  tribunals  are  no  less  courts 
than  are  courts  martial. 

2301.  If  the  primary  object  of  the  con- 
trol which  you  wish  to  see  exercised  over 
tribunals  has  the  negative  aim  of  simply 
preventing  abuses  rather  than  any 
positive  aim  of  overriding,  and  substi- 
tuting something  else  for,  the  work  of 
the  tribunals,  is  it  not  a little  paradoxical 
to  suggest  that  this  limited  negative 
objective  would  best  be  reached  by 
allowing  an  appeal  on  anything  fact,  law 
and  merits?  Would  you  teH  us  a little 
more  about  how,  in  your  view,  the 
limited  aim  can  be  reconciled  with,  so  to 
speak,  the  universality  of  the  scope  of 

appeal? 1 think  that  would  depend 

entirely  on  the  habits  of  courts.  If  the 
courts  took  the  view  that  it  was  their 
business  always  to  exercise  their  juris- 
diction up  to  the  hilt,  then  obviously  of 
course  my  suggestion  is  not  sense,  be- 
cause the  courts  would  then  have  to  go 
in  detail  into  the  merits,  and  so  on,  and 
that  would  be  exactly  the  opposite  of 
what  I should  want.  But  there  is  a good 
deal  in  the  habits  of  the  ordinary  courts 
at  the  present  day  which  shows  that  they 
are  quite  capable  of  exercising  a certain 
judicial  self-restraint,  and  being  able  to 
handle  these  matters  themselves.  I quite 
agree  that  they  do  it  usually  not  on 
appeal  but  on  some  other  procedure  like 
certiorari,  hut  they  do  it  to  some  extent 
on  appeal.  Subject  to  correction  by 
Lord  Justice  Parker,  I should  say  that  if 
you  have  an  appeal  on  facts  from  a 
decision  of  a jury  where  the  evidence  is 


mainly  oral,  and  where  there  has  been  a 
great  deal  of  hard  swearing  on  both 
sides,  the  Court  of  Appeal  is  very 
strongly  inclined  to  accept  the  decision 
of  the  jury  or  of  a judge  sitting  alone, 
on  the  facts,  unless  they  feel  that  some- 
thing has  gone  seriously  wrong,  which  is 
precisely  where  I should  want  them  to 
intervene  in  controlling  administrative 
tribunals.  On  the  other  hand,  when  they 
feel  that  they  understand  the  facts  as 
well  as  the  judge  below  they  are  prepared 
then  to  correct  them. 

It  seems  to  me  that  there  is  a precedent 
there  by  which  the  courts,  if  they  could 
obtain  this  jurisdiction  and  were  pre- 
pared to  exercise  it  in  a moderate  and 
practical  way,  could  exercise  this 
judicial  self-restraint.  It  seems  to  me 
that  could  be  done  on  the  facts.  I do 
not  think  I should  want  them  to  exercise 
any  self-restraint  on  the  law — ^I  rather 
think  that  would  be  a very  common 
opinion — but  on  the  facts  it  would  work 
the  way  you  would  want  it  to,  and  I 
doubt  whether  in  fact  there  would  be 
very  much  question  on  the  merits.  But 
a very  large  number  of  administrative 
tribunals  are  really  just  deciding  matters 
of  fact  and  law,  and  if  there  were  con- 
trol of  facts  and  law  that  would  be  the 
end  of  the  matter.  However,  there  might 
be  cases  where  a discretion  is  allowed, 
but  I should  imagine  that  the  judges 
would  only  rarely  interfere  with  the 
exercise  of  a discretion.  Generally  speak- 
ing costs  in  an  action  are  at  the  dis- 
cretion of  the  trial  judge.  There  is  an 
appeal  to  the  Court  of  Appeal,  but  I 
think  that  the  Court  of  Appeal  interferes 
with  that  discretion  much  less  than  they 
do  with  findings  of  fact.  That  is  another 
analogy  that  could  be  used.  Again,  the 
Judicial  Committee  of  the  Privy  Council, 
which  has  appellate  jurisdiction  in 
criminal  matters,  has  always  made  it 
clear  that  it  will  not  intervene  unless  it 
feels  that  some  very  radical  injustice  has 
taken  place.  There  are  many  of  these 
examples  in  this  country,  and  in  the 
United  States  the  whole  element  of 
judicial  self-restraint  in  the  Supreme 
Court  is  very  strong.  At  the  same  time 
I am  much  impressed  by  the  objection  to 
all  the  points  of  jurisdiction  and  so  on, 
which  are  nearly  always  a waste  of 
money ; it  is  much  better,  if  you  can, 
to  get  down  to  the  merits.  So  often  you 
find  that  when  there  is  an  attack  on  juris- 
diction, or  something  else  like  that,  the 
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real  complaint  is  against  the  decision 
itself. 

2302.  So  that  the  plausibility  of  the 

paradox,  so  to  speak,  depends  on  the  re- 
straint of  the  courts  themselves  and  the 
desire  of  the  judges  not  to  get  into  any- 
thing that  they  do  not  have  to? ^Yes, 

very  largely.  There  is  authority  for  that. 
Lord  Sumner  said  in  a celebrated  case 
that  although  they  were  the  ultimate 
judges  they  exercised  self-restraint  be- 
cause they  felt  that  they  did  not  always 
understand  the  problem  as  well  as  the 
people  below. 

2303.  How  far  do  you  think  that  this 
faith  in  the  wisdom  of  self-restraint  of 
the  judiciary  would  be  generally 

accepted? 1 should  not  say  it  is  the 

general  view.  There  are  certainly  many 
who  would  take  an  exactly  opposite 
view,  and  undoubtedly  one  of  the  reasons 
for  the  development  of  administrative 
tribunals  has  been  the  need  felt  to  get 
cases  out  of  the  hands  of  the  ordinary 
courts.  Whether  that  is  justifiable  is 
another  matter,  but  there  certainly  is  a 
strong  view  held  by  many  persons.  By 
the  way,  may  I add,  as  a qualification  of 
what  I have  just  said,  particularly  ^ter 
reading  Sir  George  Coldstream’s 
evidence,  that  I think  there  is  an  over- 
whelming case  for  keeping  the  whole 
scheme  of  insurance  tribunals  outside  my 
proposals, 

2304.  Thank  you  for  that.  Going  back 
to  the  main  point,  when,  because  of  the 
general  state  of  belief,  and  so  forth,  you 
have  to  resign  from  the  optimum,  how 
far  in  fact  do  you  think  one  has  to  go? 

1 think  the  most  practical  point  at 

which  to  stop  is  probably  to  give  the 
courts  power  to  review  decisions,  and 
perhaps  even  to  substitute  their  own 
decision  for  that  of  the  other  body,  if 
there  is  no  substantial  evidence  to  sup- 
port the  decision,  I would  certainly  thi^ 
it  is  practicable  to  give  the  courts  full 
appellate  jurisdiction  on  matters  of  law. 
I think  there  is  a very  strong  case  indeed 
for  that.  After  that  I think  there  might 
be  quite  a good  chance  of  taking  the  line 
of  what  is  not  supported  by  substantial 
evidence,  not  taking  the  rather  doubtful 
English  position  that  a decision  can  be 
reversed  because  it  is  based  on  no 
evidence,  but  adopting  rather  the  Ameri- 
can practice — no  substantial  evidence — 
and  giving  the  court  a little  more  power. 
I think  there  might  be  a chance  of  fight- 
ing on  that  line.  That  is  rather  the  posi- 


tion. I cannot  see  any  very  strong 
reason  for  objecting. 

2305.  Would  you  just  clarify  tihe  nature 

of  the  distinction  between  review  and 
appeal,  because  you  have  mentioned 
three  things : review,  appeal  on  law,  and 
appeal  where  it  might  be  held  that  there 
was  no  substantial  evidence  for  the  de- 
cision?  court  which  has  only 

powers  of  review  can  at  the  most  quash 
a decision,  and  either  leave  it  to  the  par- 
ties to  move  again,  or  conceivably  refer 
the  case  back  to  the  original  tribunal,  A 
court  of  appeal  has  power  to  substitute 
its  own  decision.  It  may  not  always 
exercise  it,  because  it  may  feel  that  it  is 
not  in  a position  to  do  so,  that  it  does 
not  know  enough  facts,  and  that  the  best 
course  is  to  order  a new  trial.  Logically 
it  would  be  rather  hard  to  give  appellate 
jurisdiction  on  the  ground  that  there  was 
no  substantial  evidence. 

2306.  You  say  that  it  would  be  difficult 
logically  to  have  an  appeal  on  the  ques- 
tion of  whether  there  was  or  was  not 
substantial  evidence  for  the  decision 
reached.  Does  “ difficult  logically  ” mean 
“ not  practicable,”  or  does  it  mean 
“difficult  in  thought”?-^ — The  way  I 
would  put  it  would  be  like  this.  Sup- 
posing a court  of  appeal  held  that  there 
was  no  substantial  evidence  to  support  a 
finding  of  fact,  and  that  that  finding  of 
fact  was  necessary  for  that  decision.  It 
is  quite  clear  that  the  court  of  appeal 
could  quash,  but  I am  not  quite  certain 
whether  it  would  have  enough  facts  to 
be  able  to  substitute  its  own  decision  on 
the  facts.  I think  that  may  be  the  diffi- 
culty. It  is  really  a practical  problem. 

2307.  So  that  you  would  reaUy  tend  to 
come  down  to  control  through  review 

and  appeal  on  points  of  law? think 

on  the  whole  that  would  be  the  best  .place 
to  fight,  yes. 

2308.  Now  review — and  I speak  with- 

out any  knowledge  of  the  law — ‘review  is 
the  sort  of  thing  that  is  done,  is  it  not, 
through  prerogative  orders? ^Yes. 

2309.  By  certiorari  you  determine 
whether  the  jurisdiction  is  right  or  not, 

and  if  not  the  decision  is  quashed? 

Yes.  The  trouble  with  certiorari  is  that 
no  one  quite  knows  exactly  how  far  it 
extends,  and  is  has  got  terribly  mixed 
up  with  difficult  problems  of  whether  the 
decision  you  are  trying  to  quash  is  judi- 
cial, or  something  else.  I think  a lot  of 
us  feel  that  we  rather  want  to  start  again, 
and  not  to  build  too  much  on  certiorari. 
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2310.  You  mean  that  the  law  has  inter- 
preted itself  into  a position  from  which 

it  has  to  be  extracted? 1 am  inclined 

to  think  so.  It  is  a very  technical  matter. 

2311.  That  would  be  done  by  giving  a 
right  of  review  quite  separate  from  these 

prerogative  orders? 1 think  it  could 

be  so,  and  I think  it  would  be  the  best 
way. 

2312.  So  that  you  would  advocate  a 

right  of  review  and  a right  of  appeal  on 
points  of  law? Yes. 

2313.  Mr.  Pritchard:  In  your  Memo- 

randum you  make  some  suggestions  for 
the  improvement  of  the  procedure  of 
administrative  tribunals,  and  you  also 
make  some  suggestions  as  regards  appeal 
or  review  by  the  courts? Yes. 

2314.  Some  administrative  tribunals 
are,  as  you  have  said,  in  effect  courts  of 
law — such  as  the  Rent  Tribunals  and 
Reinstatement  Committees  and  so  on — 
and  others  are  for  settling  disputes  be- 
tween an  individual  and  the  state.  Now 
in  whose  interest  would  this  right  of 
appeal  be  which  you  are  recommending? 

1 think  it  could  be  in  both  the 

interests  of  the  public  and  of  the  private 
person. 

2315.  Have  you  got  any  idea  of  what 
number  of  appeals  there  might  be,  or 

what  percentage? ^No,  I have  not. 

That  is  a thing  which,  as  I mentioned, 
I cannot  know,  and  I do  not  know  whose 
opinion  would  be  very  good  on  that. 

2316.  It  might  be  a very  large  number 

indeed? It  might  be. 

2317.  That,  you  think,  is  a risk  worth 

taking? 1 think  it  is,  and  I suggested 

that  it  might  be  worth  while  trying  to 
find  out  what  happened  when  the  Court 
of  Criminal  Appeal  was  established.  The 
position  is  not  exactly  the  same,  but  it 
might  be  a useful  analogy. 

2318.  May  I refer  to  one  or  two  para- 
graphs in  your  Memorandum.  In  para- 
graph 35  you  deal  with  the  giving  of 
reasons.  That  paragraph  relates  to 
administrative  tribunals  rather  than  to 

administrative  procedures? ^Yes.  I 

was  thinking  of  administrative  tribunals 
there. 

2319.  And  you  conclude  that  para- 
graph by  saying : “ To  give  such  reasons 
would  no  doubt  be  beyond  the  powers 

or  the  time  of  most  tribunals.” What 

I was  thinking  of  there  was  a reasoned 
account  of  the  reasons  they  had  for  com- 
ing to  a particular  legal  conclusion, 


something  equivalent  to  the  opinion  of 
a judge  in  a court  of  law.  I think  that 
would  be  beyond  the  powers  of  most 
tribunals. 

2320.  What  are  you  suggesting  they 

should  do  on  each  occasion  before  they 
know  whether  there  is  going  to  be  an 
appeal  or  not?  How  far  should  they 
go? ^A  definite  finding  of  law,  a state- 

ment. In  some  cases  it  might  be  quite 
enough  just  to  say,  as  I mention  here, 
that  they  found  that  they  were  applying 
a particular  section  of  an  Act,  or  com- 
bining two  or  three  sections  for  the  pur- 
pose. so  as  to  make  it  quite  clear  under 
what  rules  of  law  they  were  acting. 

2321.  They  should  do  it  in  every 

decision  they  give? 1 think  so.  I do 

not  think  that  would  be  too  difficult.  In 
most  cases  it  would  be  almost  automatic, 
I should  have  thought,  because  there 
would  probably  be  only  one  section  they 
could  act  under. 

2322.  If  we  move  on  to  paragraph  40, 
am  I right  in  thinking  that  paragraph  40 
has  now  moved  from  administrative 
tribunals  to  administrative  procedures? 

1 think  paragraph  40  subsection  (1) 

relates  to  administrative  tribunals. 

2323.  If  we  go  to  subsection  (1).  what 
are  the  cases  where  there  is  not  an  oral 

hearing? 1 doubt  whether  there  are 

any  at  present.  I should  think  there 
always  is  an  oral  hearing  before  a tri- 
bunal, so  that  is  really  unnecessary. 

2324.  That  is  continuing  what  is  the 
present  practice,  and  malang  sure  that 

it  is  there? Making  sure  that  it  is 

there. 

2325.  Now  we  come  to  (2).  What 
have  you  in  mind  there,  when  you  refer 
to  the  importance  of  the  objector  seeing 

his  judge? There  again,  I am  afraid, 

some  of  this  is  not  strictly  relevant,  be- 
cause there  again  I make  it  clear  that 
where  you  get  an  administrative  tribunal 
that  would  obviously  happen. 

2326.  Would  I be  right  then  in  think- 

ing that  (2)  is  moving  on  to  adminis- 
trative procedures? The  whole 

thought  of  it  is,  but  it  is  actually  limited 
in  the  last  sentence  to  administrative 
tribunals.  Shall  I put  it  this  way ; the 
requirement  is  already  fulfilled  in  ad- 
ministrative tribunals. 

2327.  There  is  no  point  in  pursuing 

that? For  administrative  tribunals 

no,  I do  not  think  so.  I think  it  may  be 
important  for  administrative  procedures, 
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including  enquiries,  and  what  happens 
subsequently.  It  is  important  for  that, 
but  not  on  this  particular  point. 

2328.  Chairman:  Before  you  go  on, 
may  I just  for  the  sake  of  clarification 
ask  whether  in  (2)  you  were  using 
“ administrative  tribunal  ” not  in  the 
narrower  sense  in  which  we  distin- 
guish it  from  the  enquiries  and 
hearings  en  route  to  a ministerial 
decision,  but  perhaps  to  denote  any 
sitting  from  which  a decision  connected 
with  the  whole  business  of  government 

administration  emerges? No,  I think 

that  at  this  particular  place  I was 
thinking  primarily  of  administrative 
tribunals  in  the  narrow  sense,  but  if  the 
same  point  is  to  be  raised  as  regards 
enquiries  that  would  be  the  place  to 
raise  it. 

2329.  Mr.  Pritchard:  If  we  deal  with 
administrative  enquiries,  in  most  cases 

the  Minister  is  the  judge,  is  he  not? 

Yes. 

2330.  It  is  clearly  impracticable  for 

every  objector  to  be  face  to  face  with 
the  Minister.  What  remedy  do  you 
.suggest  to  give  effect  to  what  you  recom- 
mend in  (2)? 1 think  the  answer  is 

that  I cannot  make  the  same  recom- 
mendation here  as  for  administrative 
tribunals.  There  is  no  answer  to  your 
question.  Obviously  one  is  not  face  to 
face  with  what  is  called  an  institutional 
decision  made  by  various  persons  in  an 
institution  by  co-operative  work.  If  one 
is  to  have  safeguards  there  they  will 
have  to  be  of  an  entirely  different  kind. 

2331.  Then  is  the  answer  to  (2)  that 
in  the  case  of  tribunals  it  is  done 
already,  and  that  in  the  case  of 
administrative  procedures  it  cannot  be 

done? It  cannot  be  done  in  that 

precise  way. 

2332.  In  section  (3),  sub-paragraph  (c) 
of  paragraph  40  you  mention  that  there 
might  be  four  or  five  separate  codes  of 
procedure.  What  should  be  the  minimum 
to  be  included  in  a code  of  procedure? 

One  has  to  take  account  of  what  has 

been  mentioned  so  much  in  the  evidence 
already  given,  namely  the  need  to  com- 
bine sufficient  formality  with  informality 
of  atmosphere.  I think  the  minimum 
would  be  first,  something  that  would 
guarantee  to  a person  that  he  could 
submit  his  claim  properly  and  give  him 
the  proper  opportunities  of  doing  that 
before-hand,  then  sufficient  rules  of 
procedure  to  lay  down  who  should 


speak,  who  should  start,  and  so  on,  and 
at  the  end  provisions  for  a proper  pro- 
mulgation^  of  the  decision,  and  above  aU 
something  that  would  bring  clearly  to 
the  mind  of  the  person  concerned  a 
possible  means  of  appeal,  or  other  re- 
course. I should  think  that  is  probably 
the  absolute  minimum. 

2333.  Should  the  evidence  be  given  on 

oath? 1 am  not  at  all  certain  about 

that.  I think  there  is  a great  deal  to 
be  said  on  both  sides.  I think  there  is 
something  to  be  said  for  the  view  that 
people  become  cagey  when  on  oath,  and 
I never  quite  know  exactly  what  the 
value  of  an  oath  is  to  the  ordinary 
person.  I think  it  is  a very  difficult 
question. 

2334.  You  do  not  make  any  definite 

recommendation? No.  I think  you 

could  have  it  for  tribunals  of  rather 
greater  dignity  where  a little  more 
formality  was  necessary.  I think 
probably  at  the  minimum  you  should 
give  the  right  to  cross-examine,  at  any 
rate  in  a very  informal  way. 

2335-  In  paragraph  55  of  your 
Memorandum  you  suggest  that  the  Lord 
Chancellor  should  appoint  both  the 
members  of  administrative  tribunals  and 

the  inspectors  for  local  enquiries? 

No,  originally  I was  thinking  only  of 
members  of  tribunals,  but  in  any  case, 
after  reading  the  evidence  of  Sir  George 
Coldstream,  I think  it  is  inappropriate. 

I think  his  evidence  is  absolutely  con- 
clusive on  that  point.  I think  that 
removal  should  be  by  the  Lord  Chan- 
cellor, as  he  suggested. 

2336.  Lord  Justice  Parker:  Professor 

Lawson,  I think  we  are  thinking  entirely 
along  the  same  lines,  and  my  questions 
are  really  to  make  certain  that  that  is 
so.  May  I deal  first  with  tribunals?  I 
think  our  approach  is  that  we  find  a 
number  of  tribunals  and  appeal 
tribunals,  in  some  cases  in  self- 
contained  structures,  already  existing 
and  that  we  are  not  starting  from 
nothing,  and  building  up  a perfect 
system?-* ^No. 

2337.  And  you  have  yourself  said  that 

you  would  exclude  from  your  proposals 
regarding  appeals  the  national  insurance 
code  or  structure? ^Yes. 

2338.  Bearing  that  in  mind  I think 
you  agree  that  an  appeal  on  a point  of 
law  would  be  right  from  every  tribunal? 
Yes. 
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2339.  That  would  b&  from  every  ulti- 
mate tribunal ; if  there  are  two  it  would 
be  from  the  last  one,  the  higher  one? 
^Yes. 

2340.  And  you  also  advocate  a review 

of  fact,  in  the  sense  that  it  should  be 
open  to  the  court  to  say  that  there  was 
no  substantial  evidence,  that  is  no 
evidence  upon  which  a jury  or  a tribunal 
properly  directing  themselves  could 
arrive  at  the  decision? ^Yes. 

2341.  Beyond  that  I think  you  agree 

it  is  unnecessary  in  the  case  of  tribunals 
to  go? Probably,  yes. 

2342.  Except  for  Rent  Tribunals,  from 

which  there  is  no  appeal  on  fact,  there  is 
in  all  these  tribunals  an  appeal  tribunal 
on  fact? ^Yes. 

2343.  So  that  there  have  been  two 

hearings  on  pure  fact? ^Yes. 

2344.  That  being  so,  to  whom  do  you 
envisage  these  appeals  on  law  and 
reviews  of  fact  going?  Do  you  consider 
that  they  should  go  to  a single  judge,  or 
to  three  judges,  like  the  Divisional  Court 

of  the  Queen’s  Bench  Division? 1 

think  probably  a Divisional  Court  of  the 
Queen’s  Bench  Division. 

2345.  You  think  on  the  whole  that 

would  give  greater  confidence  than  a 
single  judge? 1 think  so. 

2346.  Why?  I think  it  would  be 
perhaps  a little  more  flexible.  It  would 
be  possible  to  combine  in  the  Divisional 
Court  two  judges  who  were  familiar  with 
&is  type  of  work  together  with  another 
judge  who  did  not  pretend  to  be  par- 
ticularly strong  on  that  and  who  would 
strengthen  what  one  might  call  the  lay 
element. 

2347.  I was  going  to  suggest  to  you 
that  if  you  had  a single  judge,  having 
regard  to  the  system  under  which  they 
operate  in  going  out  on  circuit,  you 
might  not  get  the  same  continuity  as  if 
you  had  the  matter  dealt  with  by  the 
Divisional  Court,  where  at  least  one,  if 
not  two,  would  be  permanent  members? 

^Yes,  and  I am  thinking  in  terms  of 

what  I tiiink  often  happens  in  the  Court 
of  Criminal  Appeal.  You  used  to  find 
Mr.  Justice  Avory,  sitting  as  a great  ex- 
pert on  criminal  law,  with  one  or  two 
others  who  rather  took  it  in  their  stride. 

2348.  The  next  thing  I wanted  to  con- 
sider was  the  method  of  appeal.  Mention 
has  been  made  of  certiorari.  Of  course 
something  akin  to  certiorari  as  strictly 
understood  will  have  to  remain?  There 


must  be  power  to  say : “ This  is  beyond 
your  jurisdiction”? Yes,  I think  so. 

2349.  And  that  may  happen  at  the  end, 

when  the  decision  is  quashed,  or  at  the 
beginning,  where  by  an  order  of  pro- 
hibition the  tribunal  is  prevented  from 
entering  upon  its  enquiry? ^Yes. 

2350.  Of  course  certiorari  is  quite 

inappropriate,  I think  you  would  agree, 
for  dealing  with  questions  of  law,  in- 
cluding review  of  facts? ^Yes. 

2351.  Because  although  it  has  been  de- 

cided comparatively  recently  that  by 
certiorari  you  can  hold  that  a reasoned 
decision  is  wrong  in  law  and  quash  it 
like  you  can  an  arbitrator’s  award,  there 
is  no  question  there  of  reviewing  the 
facts  in  the  sense  that  you  are  talking 
about? No. 

2352.  And  so  there  has  to  be  a 

different  procedure  in  that  regard? 

Yes. 

2353.  And  we  have  bad  some  dis- 
cussion with  witnesses  as  to  what  the  best 
procedure  is.  Only  two  alternatives 
have  been  suggested  so  far.  The  first 
is  case  stated,  as  in  the  case  of  appeals 
from  magistrates  to  the  Divisional  Court, 
where,  of  course,  a point  of  law  can  be 
dealt  with  and  the  question  whether 
there  was  any  substantial  evidence.  In 
some  ways  it  is  a convenient  procedure, 
and  one  which  the  Divisional  Court  and 
practitioners  before  that  Court  under- 
stand. At  the  same  time  somebody  has 
got  to  state  the  case,  which  is  not  always 
an  easy  matter.  The  other  possibility  is 
to  have  what  has  been  referred  to  as  a 
straight  appeal,  as  from  a county  court 
judge  to  the  Court  of  Appeal,  in  which 
the  matter  is  heard  not  on  a case  stated 
but  on  the  judge’s  note.  Have  you  any 

views  as  to  which  is  preferable? ^It 

is  not  a thing  on  which  my  opinion 
would  be  very  good,  because  I am  not 
very  used  to  these  two  matters,  but  I 
can  see  that  there  are  difficulties  is  both. 
The  difficulty  in  appeal  undoubtedly  is 
that  if  you  have  not  got  something  in 
the  nature  of  judge’s  notes  it  is  very 
difficult  to  get  at  the  actual  evidence. 
On  the  other  hand,  as  you  say,  it  is  not 
easy  to  state  a case,  but  I imagine  that 
the  most  practical  way  would  probably 
be  a case  stated,  because  I am  not 
certain  that  the  other  would  not  be 
almost  impossible. 

2354.  And,  of  course,  case  stated  is  a 
procedure  which  is  at  present  adopted 
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for  appeals  from  the  Lands  Tribunal  and, 

I think,  the  Agricultural  Land  Tribunal. 

^Yes,  I suspect  that  is  the  most 

practical  way. 

2355.  May  I turn  then  to  the  other 
side,  enquiries.  There,  under  the  Acquisi- 
tion of  Land  (Authorisation  Procedure) 
Act,  the  only  appeal  is  by  a party 
aggrieved  saying  that  the  action  taken  is 
outside  the  power  of  the  enabling  Act  or 
that  the  authorised  procedure  has  not 
been  followed.  Provided  that  there  was 
some  system  of  ensuring  that  any  mis- 
takes on  fact  in  the  inspector’s  report 
were  put  right  before  the  Minister  made 
his  decision,  is  there  in  your  view  any 
reason  for  extending  the  existing  igrounds 

of  appeal? think  it  would  be  very 

difficult  to  extend  them  in  that  case. 

2356.  You  see  I am  postulating  that  an 

objector  has  had  a further  chance  to  put 
the  facts  straight? ^Yes. 

2357.  The  existing  procedure  covers  the 

law  and  irregularity  in  procedure? 

Yes. 

2358.  And  the  rest,  I think  you  would 
agree,  must  be  at  the  discretion  of  the 

Minister? 'I  think  it  is  very  hard  to 

let  the  courts  in,  at  any  rate  at  that 
point,  and  I think  if  one  wanted  to  im- 
prove matters  one  would  have  to  induce 
Departments  to  improve  their  procedure 
after  receipt  of  the  report. 

2359.  Lord  Balfour  of  Burleigh'.  In 
paragraph  19  of  your  Memorandum  and 
in  the  two  or  three  preceding  ones  you 
are  dealing  with  the  number  of  appeals 
in  the  event  of  what  you  call  your  own 
extreme  proposals  being  adopted.  You 
say,  in  paragraph  19 : 

“ In  any  case,  why  should  there  not 

be  more  litigation?  ” 

I wonder  if  you  could  tell  me  why,  in 
your  opinion,  there  should  be  any  more 

litigation? 1 am  impressed  by  the 

extraordinary  disparity  between  the  smah 
amount  of  civil  litigation  in  this  country 
and  in  a country  like  France  or  Ger- 
many. There  is  'Cmly  enough  in  this 
co'untry  to  occupy  part  of  the  time  of 
about  a hundred  professional  judges, 
whereas  in  France  or  Germany  there  is 
enough  to  take  half  the  time  of  two 
thousand  professional  judges.  Even  if 
you  allow  for  the  fact  that  they  sit 
together  in  groups  the  disparity  is  enor- 
mous. It  is  an  almost  astronomical  dis- 


parity and  it  makes  me  often  wonder 
whether  in  this  country  there  is  perhaps 
too  little  litigation,  although  we  certainly 
do  not  want  as  much  as  they  have  in 
France  and  Germany. 

2360.  Is  the  thought  that,  if  the  quan- 
tity were  increased,  the  cost  might  be 

reduced? 1 think  that  might  be 

possible. 

2361.  Could  you  develop  that  a little 

bit? il  think  there  certainly  is  a very 

strong  tendency  in  this  country  to  think 
of  litigation  as  being  very  high  class  and 
very  expensive.  Now  I certainly  do  not 
want  it  to  become  cheap  and  nasty.  Our 
position  ds  quite  extraordinary  in 
the  world.  One  almost  feels  inclined  to 
say  there  is  no  litigation. 

2362.  That  is  an  established  statistical 

fact? ^I  think  so.  There  is  plenty  of 

legal  work  dn  this  country,  but  the  quan- 
tity of  litigation  is  extraordinarily  small. 

2363.  I just  want  to  you  this 

question.  When  you  were  talking  about 
review  as  distinct  from  appeal  I thought 
I understood  you  to  say,  in  answer  to 
the  Chairman,  that  review  would  refer 
back  to  the  lower  court.  Was  it  for  re- 
trial?  It  would  not  necessarily  be  a 

referring  back.  They  might  just  quash 
and  leave  the  parties  to  start  again  in 
some  cases. 

2364.  May  I interrupt?  Just  quash  and 
leave  the  parties  to  start  again — that 
would  be  referring  back  for  the  whole 
thing  to  start  over  again.  It  ds  not  like 

an  appeal  that  is  dismissed? ^Wbat 

would  happen  would  be  that  the  decision 
of  the  court  below  would  disappear.  In 
the  end  that  might  be  the  end  of  the 
litigation  because  the  party  Ibat  had 
hoped  to  succeed  had  failed  and  there 
would  be  nothing  else  to  do.  It  might 
in  certain  cases  mean  referring  back  for 
another  trial. 

2365.  Thank  you.  May  I take  you  to 
paragraph  54?  There  you  are  discuss- 
ing the  question  of  the  independence  of 
tribunals  and  you  say  that  in  one  particu- 
lar case  a member  of  a tribunal  did  not 
see  eye  to  eye  with  the  Ministry  and  was 
dismissed.  Can  you  tell  us  the  case? 

would  like  to  withdraw  that.  I 

understand  that  is  not  correct.  I was 
thinking  of  the  case  of  Mr.  Haggen  at 
Leeds,  and  1 think  it  was  because  he 
refused  to  accept  the  rulings  of  the  Insur- 
ance Commissioner. 
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2366.  May  we  just  go  to  paragraph  68, 
where  you  refer  to  the  question  of  pro- 
duction of  departmental  files.  You  say 
that  it  may  be  a wild  suggestion  that 
departmental  files  should  be  open  to 
objectors,  and  you  quote  the  Swedish 
precedent.  I wonder  whether  your  state- 
ment about  the  Swedish  practice  may 
perhaps  go  a little  bit  too  far.  In  an 
article  on  Swedish  administrative  law  by 
Professor  Nils  Herlitz  in  the  April,  1953, 
issue  of  “ The  International  and  Com- 
parative Law  Quarterly  ” this  statement 
appears : 

“ All  documents  in  the  custody  of 
the  administrative  authorities  ...  are 
in  principle  public.  This  means 
anyone  can  demand  their  production. 
This  rule  applies  to  every  document 
that  comes  in  to  a public  authority 
from  outside  . . . and  also  to  copies 
of  decisions  and  other  documents 
emanating  from  the  authority.” 

If  that  is  correct  it  seems  to  exclude  the 
very  documents  we  are  talking  about, 
the  departmental  minutes.  I do  not 
know  if  you  would  care  to  comment  on 

that? 1 am  not  an  authority  on  this, 

but  I certainly  understood  that  in 
Sweden,  with  certain  exceptions,  all  the 
matters  in  the  file  dealing  with  a par- 
ticular case  were  open. 

2367.  Even  confidential  reports  and 
confidential  advice  by  members  of  the 

department  to  the  Minister? 1 think 

in  practice,  from  what  I have  heard,  there 
is  a tendency  for  some  of  that  con- 
fidential advice  not  to  get  on  to  paper. 
There  is  always  that  danger.  Then  the 
Swedish  system  is  rather  odd  in  the  way 
the  administration  is  divided  up.  In 
most  departments  of  government  there 
is  a small  Ministry  composed  of  perhaps 
only  about  fifty  or  a hundred  officials, 
and  then  side  by  side  with  it  there  is  a 
very  large  public  corporation,  rather  like 
the  National  Coal  Board,  and  the  actual 
administrative  work  is  done  by  that 
corporation.  It  makes  an  analogy  very 
difficult  to  apply. 

2368.  We  cannot  really  take  that 
reference  to  Sweden  quite  at  face  value? 

Not  at  face  value.  They  have  been 

doing  this  for  two  hundred  years  and 
they  do  open  their  files  to  a very  remark- 
able extent. 

2369.  Mr.  Bowen : Would  you  agree 
with  this,  if  I may  turn  to  appeals  and 
reviews,  that  as  far  as  appeals  on  points 
of  law  are  concerned  the  procedure  by 


way  of  case  stated  is  particularly  suit- 
able?  Yes. 

2370.  Would  you  agree  also  that,  as 
far  as  review  is  concerned,  that  is  to  say, 
where  the  court  is  concerned  with  the 
factual  position — the  appeal  by  way  of 
case  stated  would  limit  very  much 
indeed  the  power  of  the  court  to  review 

the  factual  position? 1 think  that  is 

so.  I had  not  thought  out  really  what 
sort  of  procedure  one  would  have  to 
have.  One  might  have  to  invent  a new 
procedure  to  get  enough  evidence  before 
the  appeal  court. 

2371.  The  impression*  I have,  for 
example,  is  at  the  moment — I may  well 
be  corrected  on  this — ^the  court  will  not 
interfere,  when  the  case  stated  procedure 
is  adopted,  unless  really  able  to  establish 
that  all  the  evidence  has  been  one  way 
and  the  court — the  inferior  court — ^has 
decided  the  facts  in  another.  Do  you 
think,  for  example,  that  appeals  and 
review  on  facts  should  be  limited  to  that 
extreme  case,  or  that  it  should  be  rather 

wider? would  like  it  to  be  a little 

wider.  It  is  very  hard  to  say  exactly  how 
to  do  it. 

2372.  It  does  suggest  that  either  you 
should  have  some  system  for  review 
other  than  case  stated,  or  case  stated 

should  be  adjusted  in  some  way? 1 

am  not  very  good  on  these  questions  of 
procedure,  but  there  is  a difficulty  there 
certainly, 

2373.  Mr.  Johnston:  Professor  Lawson, 
you  suggested  that  there  should  be 
an  appeal  from  tribunals,  however 
minor  the  matter  may  be.  Is  that  right? 
— I have  not  thought  of  that  particular 
point.  I think  if  one  were  to  follow 
ordinary  procedure  one  could  set  a limit 
undoubtedly,  as  happens  for  instance  in 
county  courts  in  many  cases.  But  I 
think  there  may  be  a large  number  of 
cases  dealing  with  very  small  matters 
but  which  at  the  same  time  may  be  very 
important  for  the  people  concerned.  I 
am  not  quite  certain  there. 

2374.  I,  of  course,  am  only  familiar 
with  the  Scottish  system  of  law.  I 
wonder  if  you  know  that  there  the  right 
of  appeal  is  limited  in  certain  cases,  and 
that  in  some  cases  there  are  no  appeals 
from  the  ordinary  courts  of  law?  What 
I am  thinking  of  particularly  is  that  from 
the  small  debt  court,  which  is  part  of 
the  sheriff’s  court  which  you  would  call 
the  county  court,  there  is  no  appeal. 
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Yes.  I should  think  that  is  common 

in  most  countries,  but  I am  not  quite 
certain. 

2375.  It  cannot  therefore  be  stated  to 
be  a principle  of  law  that  the  subject  has 

a right  of  appeal  in  every  case? No, 

certainly  not.  There  is  always  the 
principle  of  de  minimis. 

2376.  Sir  G^soffrey  King:  I did  want 

to  put  one  general  point,  on  the  doctrine 
of  ministerial  responsibility.  Would  you 
agree  that  if  one  did  have  a system 
under  which  the  courts  could  deal  with 
the  merits,  it  would  be  a derogation  from 
that  doctrine  to  a considerable  extent? 
The  Minister  could  hardly  be  expected 
to  be  responsible,  or  to  accept  responsi- 
bility, for  a decision  given  by  an  exterior 
court? 1 think  that  is  certainly  cor- 

rect where  the  Minister  is  concerned. 
He  could  not  if  it  is  a matter  of 
discretion. 

2377.  I am  not  saying  it  is  either  good 
or  bad.  That  is  another  aspect.  This  is 
partly  for  my  own  information.  Does 
the  doctrine  of  ministerial  responsibility, 
as  we  understand  it,  obtain  in  Sweden? 
It  has  some  bearing  on  this  question  of 

the  production  of  documents. 1 think 

the  answer  is  that  it  is  rather  limited : in 
what  are  Ministries  it  does  obtain,  but 
not  in  the  public  corporations  which  are 
staffed  by  semi-permanent  officials.  The 
position  there  is  very  like,  I think,  that 
of  the  National  Coal  Board  or  the 
Transport  Commission. 

2378.  I imagine  you  would  agree  that 
this  practice  of  non-disclosure  of  docu- 
ments in  this  country  is  very  closely 
linked  up  with  the  doctrine  of  ministerial 
responsibility?  If  the  opinions  of  indi- 
vidual civil  servants  are  to  become  public 
knowledge  it  becomes  very  difficult  to 

work  that  doctrine? ^Yes,  I think  that 

is  true.  There  is  a genuine  difficulty 
there,  but  I wonder  whether  some  sort 
of  compromise  could  not  be  found,  I 
mean  in  regard  to  certain  types  of  docu- 
ment or  certain  Ministries.  I am  not 
so  certain  that  it  is  an  absolute  doctrine. 
I think  it  could  be  mitigated  in  various 
ways  but  I should  not  like  to  say  exactly 
how  at  the  moment. 

2379.  At  least  I hoped  you  would  not 

say  that  the  secrecy  is  mainly  the  desire 
of  the  civil  servants.  It  is  mainly  im- 
posed upon  them? 1 think  so,  and 

also  I think  it  comes  to  some  extent  from 
the  fact  that  the  nineteenth  century 
judges  did  not  interfere  with  the  Crown 


to  any  extent.  It  arose  I think  in  some 
of  the  earlier  cases,  where  there  was  no 
interference  at  all  with  the  Ministries. 
That  came  in  rather  later. 

2380.  Lord  Linlithgow:  I have  two 

general  questions.  First,  do  you  have  a 
strong  feeling  yourself  that  what  is  taking 
place  at  the  moment  in  the  adminis- 
trative machine  as  regards  aU  the  tffings 
we  have  been  discussing — tribunals, 
question  of  appeal,  and  so  on — is  a 
serious  threat  to  the  liberty  of  the  sub- 
ject? Do  you  feel  that  there  is  a 
steady  erosion  going  on?  I might  put 
the  question,  do  you  think  this  Com- 
mittee is  really  necessary? 1 think 

that  in  actual  fact  the  thing  seems  to  be 
going  very  well,  and  I have  been  even 
more  reassured  by  the  printed  evidence. 
I do  not  think  there  is  any  real  danger, 
but  I think  to  some  extent  that  this  is 
all  right  in  fair  weather  and  that  there  is 
something  to  be  said  for  having  definite 
form  of  control  to  prevent  tribunals  get- 
ting out  of  hand.  I have  been  much 
impressed,  in  reading  the  evidence,  by 
the  way  many  Departments  have  im- 
proved their  internal  procedures  to  meet 
public  criticism.  At  the  same  time  I 
think  it  is  very  important  that  there 
should  be  forms  of  control.  There  are 
bound  to  be  some  abuses.  It  is  human 
nature. 

2381.  One  would  not  doubt  that  there 
have  been  a number  of  abuses  which 
have  come  to  light  for  one  reason  or 
another.  One  has  the  unfortunate  feeling 
that  there  may  be  a number  of  others 
that  have  not,  but  at  the  same  time  by 
and  large  you  think  the  Departments  are 

meeting  the  case? By  and  large.  I 

think  the  whole  system  of  administrative 
tribunals  is  extraordinarily  sound  and 
extraordinarily  in  line  with  our  constitu- 
tional development.  My  impression  is 
that  it  is  one  of  the  things  in  \vhich  we 
pioneered  in  the  world.  We  have 
judicialised  our  administration  enor- 
mously. I think  that  is  very  good.  1 
cannot  say  so  much  about  enquiries 
because  I do  not  know  enough,  but  those 
again  seem  to  me  very  much  on  the 
right  lines.  In  the  United  States  there 
are  nothing  like  so  many  public  enquiries 
as  here. 

2382.  As  the  responsibilities  of  tri- 
bunals increase,  which  they  may  well 
do,  may  you  not  run  short  of  people 
of  the  calibre  to  deal  with  cases  locally 
at  first  level?  Does  not  the  whole 
system  depend  very  much  on  the  calibre 
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of  the  circumference  people? 1 think 

it  does,  but  I do  not  think  the  problem 
is  peculiar  to  tribunals.  It  is  just  a ques- 
tion of  how  to  put  the  right  man  in  the 
right  place.  I should  have  thought  that 
on  the  whole,  as  far  as  I can  see,  we  are 
getting  suitable  people.  After  all,  we 
have  had  the  same  problem  with  justices 
of  the  peace  and  other  people  like  that, 
and  it  is  just  a question  of  whether  we 
can  govern  ourselves  properly.  It  is  a 
fundamental  question. 

2383.  There  is  one  more  question. 
There  has  been  a suggestion  that  the 
Minister  might  announce  his  pohcy,  and 
that  if  he  announces  it  carefidly  enough 
then  any  question  of  appeal  on  fact  can 
be  examined  by  the  courts  without  any 
fear  they  are  interfering  with  policy.  In 
my  mind  that  is  a perfectly  straight- 
forward boundary  between  the  twp 
things.  Would  you  say  yourself  that  it 
would  be  easy  in  practice  for  a Minister 
to  announce  a policy  and  stick  to  a 
pohcy,  and  within  the  boundaries  of  that 
policy  the  courts  can  investigate  the 

facts? 1 think  in  order  to  make  the 

thing  work  you  would  have  to  find  some 
formal  way  of  expression.  In  many 
ways  that  is  very  simple  if  the  Minister 
makes  a regulation,  in  which  case,  of 
course,  he  converts  his  policy  into  law. 
Then  of  course  you  can,  if  you  think  fit, 
put  a question  relating  to  it  to  an  inde- 
pendent tribunal,  and  you  are  all  right 
in  that  case.  Whether  you  can  still  do 
it  if  the  Minister  has  to  decide  is  not  so 
easy  in  practice.  I know  in  theory  tne 
Minister  could  announce  quite  definitely 
his  policy  and  so  he  would  be  bound 
by  it.  Then  you  can  have  an  appeal 
from  the  decision,  but  in  practice  I think 
it  would  be  extremely  difficult.  I think 
the  position  is  really  this,  that  if  ihe 
Minister  is  prepared  to  announce  his 
policy  and  be  committed  to  it,  he 
probably  would  send  the  case  to  a 
tribunal ; otherwise  if  he  keeps  the 
decision  himself  it  is  almost  certainly 
because  he  wishes  to  keep  the  dis- 
cretionary element,  I think  it  would  be 
difficult  for  him  to  commit  himself 
entirely.  I take  it  much  of  the  trouble 
with  these  enquiries  and  reports  and  so 
on  is  that  the  policy  goes  on  being 
made,  as  it  were.  You  may  not  see,  at 
any  particular  time,  until  the  very  end, 
what  the  policy  is. 

23S4.  It  might  change  too? It 

might  change.  After  the  enquiry  is  over 
(r/ie  witnt 
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and  the  report  and  new  facts  have  come 
in,  the  Minister  may  well  say  the  policy 
is  wrong  and  you  have  to  modify  it. 
That  will  give  a different  result  at  the 
end.  That  may  be  very  awkward  for 
the  individual,  and  I wonder  whether 
there  should  be  some  attempt,  as  has 
been  suggested,  at  any  rate  to  let 
interested  parties  know  how  the  wind  is 
blowing.  I think  there  is  a real  difficulty 
at  that  stage— a very  serious  one.  I think 
that  is  all  connected  with  what  Sir 
George  Coldstream  referred  to  as 
leading  people  up  the  garden  path  by 
publishing  the  report. 

2385.  You  would  be  very  anxious  to 
have  the  report  published,  would  you — 

the  report  of  the  enquiry? 1 think 

so  yes.  I think  it  ought  to  be  published. 
If  that  is  going  to  embarrass  Ministers 
the  Ministers  must  get  out  of  the 
embarrassment  by  explaining  as  they  go 
on  what  is  happening  and  giving 
objectors  a chance  of  coming  in  again. 

2386.  In  which  case  you  would  not  be 
concerned  with  the  possibility  of  finding 
some  formula  by  which  an  appeal  to  the 

courts  could  be  made? No,  I do  not 

think  I should. 

2387.  Lord  Justice  Parker:  Professor 

Lawson,  Mr.  Bowen  asked  you  about 
case  stated  and  whether  a review  of  facts 
as  we  are  thinking  of  could  be  dealt 
with  by  way  of  case  stated.  I am  a 
little  worried  by  your  answer.  I think 
we  might  be  at  cross  purposes.  An 
appeal  by  case  stated  as  it  exists  at  the 
moment  is  on  a point  of  law,  and  there- 
fore the  question  is  whether  the  absence 
of  evidence  upon  which  a reasonable 
person  could  come  to  a conclusion  is  a 
question  of  law.  I had  always  thought 
it  was  a question  of  law. It  is  tech- 

nically, but  it  does  involve  an  investi- 
gation into  the  evidence. 

2388.  It  is  right,  is  it  not,  that  there 
have  been  many  cases  before  the  Divi- 
sional Court  on  appeals  to  a Minister, 
where  this  point  has  been  taken  and  the 
Ministers  have  set  out  all  the  evidence 
and  asked  the  question  of  law : were 
they  right  on  the  evidence  to  come  to 

this  decision? If  one  can  have  a 

procedure  like  that  it  probably  covers 
the  case,  but  I am  sorry  that  I do  not 
know  very  much  about  it. 

Chairman ; Thank  you  very  much, 
Professor  Lawson,  for  coming  to  give 
us  your  oral  evidence  in  addition  to  your 
written  evidence. 

■s  withdrew) 
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I.  INTRODUCTION 

1.  The  Royal  Institution  0;f  Chartered  Surveyors  was  founded  in  1868  and  incor- 
porated by  Royal ^^Charter  in  1881.  The  surveyor’s  profession  is  defined  in  the 
Royal  Charter  as  “ the  art  of  determining  the  value  of  all  descriptions  of  landed 
rnineral  and  house  property,  and  of  the  various  interests  therein  ; the  practice 
of  managing  and  developing  estates  ; the  science  of  measuring  and  delineating  the 
physical  features  of  the  earth,  and  of  measuring  and  estimating  artificers’  work  ”. 

2.  The  Royal  Institution,  which  is  the  senior  and  largest  society  representing  the 
landed  profession,  is  concerned  with  all  aspects  of  the  valuation,  management  and 
development  of  land.  Of  its  total  membership  of  22,000,  approximately  sixty  per 
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cent,  are  in  private  practice  and  forty  per  cent,  in  the  Public  Service.  All,  in  the 
course  of  their  daily  work,  have  considerable  practical  experience_  of  many  matters 
falling  within  the  terms  of  reference  of  the  Committee  on  Administrative  Tribunals 
and  Enquiries, 

3.  These  terms  of  reference  are  “ to  consider  and  make  recommendations  on 

“ (a)  the  constitution  and  working  of  tribunals  other  than  the  ordinary  courts 
of  law,  constituted  under  any  Act  of  Parliament  by  a Minister  of  the 
Crown  or  for  the  purpose  of  a Minister’s  functions  ; 

“(b)  the  working  of  such  administrative  procedures  as  include  the  holding  of 
an  inquiry  or  hearing  by  or  on  behalf  of  a Minister  on  an  appeal  or  as 
the  result  of  objections  or  representations,  and  in  particular  the  procedure 
tor  the  compulsory  purchase  of  land.” 

4.  The  Committee’s  terms  of  reference  cover  a wide  range  of  diverse  subjects 
and  involve  many  constitutional  problems.  The  Institution  believes  that  it  can  best 
assist  the  Committee  by  speaking  from  the  practical  experience  of  its  members, 
and,  for  this  reason,  this  Memorandum  of  Evidence  is  confined  to  submissions  on 
matters  which  concern  the  surveyor’s  profession,  namely,  tribunals  and  procedures 
which  deal  with  matters  affecting  land. 

5.  The  Institution  has  previously  expressed  views  on  some  of  the  matters  covered 
by  the  present  inquiry.  In  particular,  it  prepared  jointly  with  the  Law  Society^  a 
Memorandum  on  “ Public  Inquiries  relating  to  Land  which  the  two  societies 
submitted  to  the  Lord  Chancellor  and  the  Minister  of  Housing  and  Local  Govern- 
ment in  1952  ; and  the  Institution  has  also  submitted  evidence  to  the  Agricultural 
Regional  Organisation  Committee.  Relevant  observations  made  on  both  occasions 
are  included  in  the  present  Memorandum. 


n.  GENERAL  PRINCIPLES 

6.  The  Committee  will  no  doubt  receive  evidence  from  other  sources  on  the 
constitutional  issues  which  are  inherent  in  their  deliberations.  Three  fundamental 
doctrines  involved  are — 

(i)  the  separation  of  powers  ; 

(ii)  the  rule  of  law  ; and 

(iii)  the  principles  of  natural  justice. 

The  Institution  does  not  wish  to  deal  at  length  with  these  issues  in  this  Memorandum 
of  Evidence.  It  is,  nevertheless,  necessary  to  state  at  the  outset  the  principles  which 
the  Institution  has  accepted  as  the  basis  of  its  evidence,  and  these  are  set  out  briefly 
in  paragraphs  7 to  12  below. 

7.  The  theory  of  the  separation  of  powers  divides  the  responsibilities  of  govern- 
ment between  the  legislature,  the  executive,  and  the  judiciary.  Montesquieu,  who 
propounded  this  doctrine,  claimed  that  without  a rigid  separation  of  powers,  there 
could  be  no  civil  liberty.  To  implement  the  theory,  it  would  be  necessary  to  pre- 
clude the  executive  (i.e.  Ministers)  from  exercising  any  judicial  functions.  However 
desirable  this  may  be  as  an  ideal,  complete  separation  of  powers  is  not  possible  in 
practice,  and  has  never  in  fact  existed  under  the  English  constitution.  Parliament 
has  increasingly  entrusted  the  executive  with  the  administration  of  schemes  of  social 
welfare  and  similar  tasks,  which  would  be  unworkable  if  the  doctrine  were  strictly 
applied.  Reasons  of  public  policy  must  often  prevail,  but  the  division  of  responsi- 
bility between  the  three  limbs  of  government  is  a sound  doctrine  which  should  not 
be  ignored. 

8.  The  rule  of  law  is  in  some  respects  connected  with  the  doctrine  of  separation  of 
powers.  As  was  pointed  out  in  the  Report  on  Ministers’  Powers  (Cmd.  4060)  it 
means  (i)  the  absolute  supremacy  of  regular  law  as  opposed  to  the  influence  of 
arbitrary  power  ; and  (ii)  equality  before  the  law,  or  the  equal  subjection  of  all 
classes  to  the  ordinary  law  administered  by  the  ordinary  law  courts.  It  is  true 
that  under  our  constitution,  Parliament  may — in  exercise  of  its  legislative  supremacy 
— enact  at  any  time  legislation  which  conflicts  with  this  doctrine.  Nevertheless,  like 
the  separation  of  powers,  the  rule  of  law  is  a principle  which  should  not  lightly  be 
infringed. 
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9.  Four  principles  of  natural  justice  were  propounded  by  the  Committee  on 
Ministers’  Powers — 

(i)  that  a man  may  not  be  a judge  in  his  own  cause  ; 

(ii)  that  no  party  ought  to  be  condemned  unheard,  and  without  knowing  in 
good  time  the  case  which  he  has  to  meet ; 

(iii)  that  a party  is  entitled  to  know  the  reasons  for  a decision,  whether  it  be 
judicial  or  quasi-judicial 

(iv)  that,  where  a public  inquiry  or  hearing  is  held  before  an  inspector  appointed 
by  a Minister,  the  report  of  the  inspector  should  be  made  available  at  least 
to  the  parties. 

These  four  principles  are  relevant  to  many  aspects  of  the  Committee’s  deliberations, 
and  further  reference  will  be  made  to  them  later  in  this  Memorandum.  One  special 
point  should  be  mentioned  here,  however,  since  it  is  relevant  to  the  principle  that 
no  person  ought  to  be  condemned  unheard.  Whatever  steps  are  taken  to  ensure 
that  an  individual  has  an  opportunity  to  defend  or  uphold  his  rights  when  they  are 
in  jeopardy,,  full  advantage  of  that  opportunity  cannot  be  taken  by  people  of  impe- 
cunious means.  The  Committee  might  care  to  consider  whether  steps  ought  to  be 
taken  to  provide  advice  for  such  persons  when  they  have  to  appear  before  tribunals 
or  at  inquiries. 

10.  In  extension  of  some  of  the  principles  mentioned  above,  it  has  often  been 
suggested  that  a system  of  administrative  law  should  be  established,  possibly  taking 
the  form  of  an  Administrative  Division  of  the  High  Court.  This  would  be  designed 
to  control  the  actions  of  the  executive  and  to  ensure  justice  in  administrative  disputes. 
Having  considered  the  arguments  for  and  against  this  proposal,  the  Institution  feels 
that  a conclusive  case  in  favour  of  it  has  not  been  made  out.  But  the  objects  which 
its  advocates  seek  to  achieve  are  of  paramount  importance,  and  they  are  fully  taken 
into  account  in  the  relevant  parts  of  this  Memorandum,  where  other  solutions  are 
suggested. 

11.  It  has  also  often  been  suggested  that  Parliament  should  not  detract  from  the 
jurisdiction  of  the  ordinary  courts  of  law,  by  entrusting  judicial  decisions  to  other 
specialised  courts,  whether  or  not  they  are  appointed  by  a Minister  of  the  Crown. 
This  proposition  seems  to  be  based  on  the  assumption  that  justice  cannot  be  done 
save  by  ordinary  courts  of  law.  This  would  be  an  academic  and  unrealistic 
doctrine.  For  reasons  of  practical  convenience,  many  judicial  decisions  have  to  be 
taken  by  other  tribunals,  and  provided  there  are  proper  safeguards  there  is  nothing 
seriously  wrong  in  such  a procedure.  Such  tribunals  must,  however,  be  properly 
constituted  and  required  to  act  judicially  and  observe  the  principles  of  natural 
justice.  Necessary  safeguards  include  supervision  of  these  tribunals  by  the  High 
Court,  and  machinery  for  appeals  on  points  of  law.  But  subject  to  adequate  safe- 
guards, the  Institution  accepts  the  principle  of  referring  appro-priate  matters  to 
specialised  courts,  rather  than  to  the  ordinary  courts. 

12.  Stated  very  briefly,  therefore,  the  following  propositions  are  accepted  by  the 
Institution  for  the  purposes  of  this  Memorandum — 

(fl)  complete  separation  of  powers  between  the  legislature,  the  executive  and 
the  judiciary  is  not  possible,  but  is  a principle  which  should  govern  the 
allocation  of  responsibility,  and  preserve  the  independence  of  judicial 
decisions ; 

(6)  the  rule  of  law  is  a principle  which  should  not  lightly  be  infringed  ; 

(c)  the  principles  of  natural  justice  should  always  be  observed  ; 

{d)  the  jurisdiction  of  the  High  Court  in  matters  of  law  must  remain  supreme  ; 
but 

(e)  subject  to  proper  safeguards  judicial  decisions  in  appropriate  matters  may 
properly  be  entrusted  to  specialist  courts. 

The  Institution  has  addressed  itself  to  both  parts  of  the  Committee’s  terms  of  refer- 
ence with  the  foregoing  principles  in  mind. 
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m.  TRIBUNALS 

13.  The  first  part  of  the  Committee's  terms  of  reference  deals  with  “tribunals 
other  than  the  ordinary  courts  of  law  It  is  not  clear  which  particular  bodies  are 
covered  by  this  description  and  although  helpful  assistance  was  given  by  the  Chair- 
man of  the  Committee,  in  his  letter  published  in  “The  Times”  on  12th  January, 
1956,  it  seems  that  the  Committee  themselves  had  not,  at  that  stage,  defined  the  scope 
of  their  inquiry. 

14.  The  Institution  has  therefore  prepared  its  own  list  of  tribunals  which  are 
concerned  with  the  land,  together  with  details  of  their  principal  functions.  It  is 
probable  that  some  of  these  are  not  covered  by  the  terms  of  reference,  but,  m 
the  hope  that  it  mav  be  of  assistance  to  the  Committee,  the  list  is  attached  as 
Appendix  A to  this  Memorandum.  The  Institution  has  not,  however,  thought  it 
necessary  to  deal  at  length  with  each  of  these  tribunals,  and  desires  to  comment  only 
on  the  following,  which  are  included  in  Part  I of  Appendix  A - 

(0  the  Lands  Tribunal  (paragraph  15) ; 

(ii)  the  Agricultural  Land  Tribunals  (paragraph  16)  ; 

(iii)  County  Agricultural  Executive  Committees  (paragraph  17) ; 

(iv)  Agricultural  Arbitrators  (paragraph  18) ; 

(v)  District  Valuer  appointed  to  settle  price  at  which  the  Minister  of  Agricul- 
ture, Fisheries  and  Food  will  re-sell  land  to  previous  owners  (paragraph  19) ; 

(vi)  Rent  Tribunals  (paragraph  20) ; 

(vii)  Local  Valuation  Courts  (paragraph  21) ; 

(viii)  General  Claims  Tribunal  (paragraph  22) ; 

(ix)  Central  Land  Board  (paragraph  23). 

Brief  notes  on  22  other  tribunals  are  included  in  Part  U of  Appendix  A.  Cases 
where  a Minister  decides  an  issue  after  holding  an  inquiry  are  dealt  with  under 
Parts  IV,  V and  VI  of  this  Memorandum. 

15  The  Lands  Tribunal.  The  Tribunal  appointed  by  the  Lord  Chancellor  under 
the  Lands  Tribunal  Act,  1949,  comprises  (i)  a President  (who  must  be  a person 
who  has  held  judicial  office  under  the  Crown  or  a barrister  of  at  least  7 years  stand- 
ing) • (ii)  other  legal  members  (barristers  or  solicitors) ; and  (iii)  valuers  (appointed 
after’ consultation  with  the  President  of  The  Royal  Institution  of  Chartered  Surveyors). 

The  constitution  of  the  Tribunal  for  each  case  or  group  of  cases  is  decided  by 
the  President,  and  it  can  thus  include  legal  members,  or  valuer  members,  or  both, 
according  to  the  nature  of  the  case.  This  is  a good  arrangement. 

The  Tribunal  determines  many  types  of  appeals,  applications  and  references 
relating  to  land  (see  Appendix  A).  The  procedure  before  the  Tribunal  is  laid  down 
m statutory  rules  made  under  the  Act,  and  parties  have  adequate  rights  to  ap^ar 
in  person,  or  by  counsel  or  solicitor,  or  (in  some  cases)  by  another  agent.  The 
proceedings  are  conducted  in  a judicial  manner,  and  the  Tribunal  must  give  its 
decision  in  writing,  together  with  a brief  statement  of  its  reasons.  It  may  also 
award  costs. 

The  decision  of  the  Tribunal  is  final  except  on  points  of  law.  As  to  the  latter, 
a party  may  require  the  Tribunal  to  state  a case  for  the  decision  of  the  Court  of 
■Appeal. 

The  Tribunal  complies  with  the  general  principles  stated  in  Part  II  of  tffis 
Memorandum,  and  its  constitution  might  well  be  a model  for  other  similar  bodies 
established  as  specialist  courts. 

16  Agricultural  Land  Tribunals.  Eight  separate  tribunals  are  established  for  the 
“provinces”  into  which  England  and  Wales  are  divided  for  this  purpose.  The 
chairman  is  a lawyer  appointed  for  a term  of  three  years  by  the  Lord  Chancellor, 
and  he  sits  on  each  occasion  with  two  other  members  representative  of  land- 
owners  and  farmers  respectively,  whom  the  Chairman  selects  for  each  case  from 
two  panels  drawn  up  by  the  Lord  Chancellor.  A tribunal  may  be  (but  rarely  is) 
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lassisted  by  two  assessors  appointed  by  the  Minister  of  Agriculture,  Fisheries  and 
Food  from  a panel  prepared  by  the  President  of  The  Royal  Institution  of  Chartered 
Surveyors. 

These  tribunals  hear  appeals  against  decisions  and  proposals  of  the  Minister  of 
Agriculture,  Fisheries  and  Food  (usually  made  on  his  behalf  by  County  Agricultural 
Executive  Committees — see  paragraph  17  below).  Appeals  relate  mainly  to  (i)  the 
exercise  of  the  Minister’s  own  powers  (e.g.  giving  directions  to  owners  ; dispossessing 
owners  or  occupiers ; or  compulsory  acquisition  of  land) ; and  (ii)  the  Minister’s 
decisions  in  issues  between  parties  (e.g.  grant  or  refusal  of  consent  to  a landlord’s 
notice  to  quit ; or  grant  or  refusal  of  a certificate  of  bad  husbandry). 

The  decision  of  a Tribunal  is  binding  on  the  Minister,  who  must  act  in  accordance 
with  it.  Under  the  Agriculture  Act,  1947,  which  established  these  Tribunals,  the 
decision  was  also  in  all  respects  final.  This,  however,  was  unsatisfactory,  and  (in 
accord  with  proposals  made  by  The  Royal  Institution  of  Chartered  Surveyors  and 
other  bodies)  the  Agriculture  (Miscellaneous  Provisions)  Act,  1954,  now  enables  a 
tribunal  to  refer  questions  of  law  to  the  High  Court  for  decision.  The  Tribunal 
may,  at  the  request  of  any  party,  refer  a question  to  the  High  Court  either  before  or 
after  giving  its  decision  ; and  if,  after  giving  its  decision,  it  refuses  such  a request, 
the  High  Court  may  direct  it  to  do  so.  The  1954  Act  also  gives  a tribunal  power, 
which  it  did  not  previously  have,  to  award  costs  in  certain  circumstances. 

Procedure  before  these  Tribunals  is  laid  down  in  statutory  rules,  and  parties  have 
adequate  rights  to  appear  in  person  or  by  a representative.  It  is  the  general  opinion 
that  the  Tribunals  work  well,  and  the  fact  that  their  decisions  can  bind — and  indeed 
overrule — the  Minister  is  a valuable  principle.  It  would  seem  desirable  that  the 
Tribunals  should  be  required,  in  all  cases,  to  give  reasons  for  their  decisions. 

17.  County  Agricultural  Executive  Committees.  These  bodies  are  appointed  by 
the  Minister  of  Agriculture,  Fisheries  and  Food,  one  Committee  normally  being 
appointed  for  each  administrative  county.  A Committee  consists  of  not  more  than 
twelve  members,  seven  of  whom  are  chosen  by  the  Minister  from  panels  nominated 
by  the  interests  concerned  (viz. : three  farmers,  two  agricultural  workers  and  two 
landowners).  The  Committees  exercise  such  of  the  Minister’s  statutory  powers  as 
he  may  delegate  to  them,  and  they  must  comply  with  his  directions.  They  may, 
in  turn,  appoint  sub-committees  or  district  committees  to  exercise  specified  functions. 

These  Committees  are  the  principal  bodies  through  which  the  Minister  administers 
the  Agriculture  Act,  1947,  and  the  Agricultural  Holdings  Act,  1948.  He  has 
delegated  to  them  a wide  range  of  powers,  including — 

(0  the  making  of  supervision  orders  on  owners  and  occupiers  of  agricultural 
land ; 

(ii)  giving  directions  to  secure  good  estate  management  and  good  husbandry  ; 

(iii)  dispossessing  owners  or  occupiers ; 

(iv)  giving  certificates  of  bad  husbandry  ; 

(v)  consenting  to  the  operation  of  notices  to  quit ; and 

(vi)  preventing  damage  by  pests. 

On  occasions,  they  are  “ the  person  appointed  by  the  Minister  ” to  hear  representa- 
tions by  parties  in  other  proceedings. 

In  carrying  out  their  functions.  Committees  have  power  to  fix  and  regulate  their 
own  procedure.  When  a Committee  hears  representations  on  any  matter,  parties 
can  appear  either  in  person  or  by  a representative,  and  the  procedure  is  normally 
informal.  By  the  nature  of  the  constitution  of  the  Committees,  parties  are  “ tried 
by  their  peers  ”,  and  a party  aggrieved  by  a decision  can  usually  (but  not  always) 
appeal  to  the  Agricultural  Land  Tribunal  {see  paragraph  16  above).  It  cannot 
be  denied  that,  by  judicial  standards,  Committees  do  not  comply  entirely  with  the 
principles  stated  in  Part  II  of  this  Memorandum,  but  as  a “ court  of  first  instance  ” 
they  enable  the  agricultural  industry  to  govern  itself,  and  there  is  much  that  is 
good  about  the  arrangement. 
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There  are,  however,  a number  of  respects  in  which  the  existing  arrangements 
appear  to  the  Institution  to  be  defective.  These  have  already  been  pointed  mt  m 
ewdence  which  the  Institution  submitted  in  lune,  '955,  to  the  Agricultural  Re^onal 
Organisation  Committee,  appointed  by  the  Minister  of  Agriculture  So  much  of  that 
evidence  as  is  relevant  to  the  present  Memorandum  is  summarised  below. 

Much  of  the  work  of  Committees  is  directed  to  securing  good  estate  management 
and  good  husbandry.  They  have  to  act  as  their  own  “ detectives  in  discovermg 
cases  where  statutory  action  by  them  is  necessary.  When  they  discover  such  a case, 
the  “ detective  ” becomes  not  only  the  “ prosecutor  but  also  the  judge  in  the 
Statutory  proceedings  which  follow.  This  arrangement  as  unsatisfactory,  wr  i 
breaches  the  principle  that  nobody  should  be  judge  in  his  own  cause,  and  the  duto^ 
of  detective  and  prosecutor,  on  the  one  hand,  should  be  separated  from  the  iunction 
of  the  judge  on  the  other.  This  is  not  a simple  matter  to  arrange  within  the  ©Jesting 
framework  of  the  Committees  (which  are  the  agents  of  the  Minister)  and  tte 
Minister’s  regional  organisation  (which  provides  the  professional  staff  who  advise  the 
Committees).  In  its  evidence  to  the  Agricultural  Regional  Organisation  Committee, 
the  Institution  suggested  that  the  best  arrangement  within  the  existing  trameworK 
might  be  to  assign  the  role  of  detective  and  prosecutor  to  the  Committee  s Land 
Agent  (who  is  a professional  employee  of  the  Minister),  so_  that  the  Cornimttee 
itself  would  not  become  directly  involved  in  a case  before  hearing  it  in  their  judicial 
capacity  It  is  necessary  that  decisions  even  at  first  instance,  should  be  made  by  an 
independent  tribunal,  and  if  the  Committee  is  to  fulfil  this  function  it  must  not  pre- 
viously have  been  involved  in  the  case.  Indeed,  even  if  the  Land  Agent  carried  out 
the  duties  suggested,  it  would  not  be  wholly  satisfactory,  because  the  Committee 
and  the  Land  Agent  are  responsible  to  the  same  Minister,  and  in  the  course  of  their 
work  have  dealings  with  each  other. 

It  is  also  important— whatever  administrative  arrangements  are  made — that  there 
should  be  a right  of  appeal  to  the  Agricultural  Land  Tribunal  on  all  findings  by  a 
Committee.  Such  a right  should  be  provided  in  those  cases  where  none  now  exists, 


(i)  against  the  making  of  a supervision  order  under  Section  12  of  the  Agriculture 

1947 

(A  supervision  order  is  a first  step  which  confers  wider  powers  for  e^y 
and  inspection,  for  giving  directions,  and  for  effecting  dispossession.  The 
fact  that  the  decision  of  the  Minister,  or  the  Committee,  is  final  causes 
resentment  and  a sense  of  injustice,  which  would  be  removed  if  an  aggrieved 
party  had  a right  of  appeal.) 

(ii)  against  the  making  of  an  order  (liaving  the  like  effect  as  a supervision 
order)  under  Section  27  (2)  (b)  of  the  Agricultural  Holdings  Act,  1948,  as  an 
alternative  to  granting  a certificate  of  bad  husbandry  on  an  application  by  a 
landlord  under  that  Section. 

(An  alternative,  and  preferable,  course  would  be  to  remove  altogether  the 
power  to  defeat  an  application  for  a certificate  by  the  making  of  such  an 
order.  This  may  be  thought  to  be  a matter  of  policy  rather  than  one  of 
procedure ; but,  if  that  be  so,  there  should  certainly  be  a right  of  appeal  as 
suggested.) 

There  are  three  further  procedural  provisions  that  should  be  made,  so  as  to  ensure 
that  all  parties  have  due  notice  of  statutory  proceedings  affecting  them,  and  of  the 
case  which  they  may  have  to  meet,  that  is  to  say — 

(i)  a landlord  who  applies  to  a Committee  for  consent  to  a notice  to  quit  under 

Sections  24  and  25  of  the  Agricultural  Holdings  Act,  1948,  should  be  com- 
pelled to  serve  a copy  of  his  application  on  the  tenant  within  a stated 
time ; 

(ii)  a landlord  who  applies  to  a Committee  for  a certificate  of  bad  husbandry 
under  Section  27  of  the  1948  Act,  should  be  compelled  to  serve  a copy  of 
his  application  on  the  tenant  within  a stated  time,  and  the  present  provision 
requiring  prior  notice  to  be  given  could  then  be  dispensed  with  ; and 

(iii)  a party  who  gives  notice  of  appeal  from  a decision  of  the  Committee  (which 
he  does  by  giving  notice  to  the  Secretary  of  the  Committee)  should  be  com- 
pelled to  serve  a copy  of  such  notice  on  the  other  party  or  parties  concerned. 
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Subject  to  the  observations  made  above,  the  hastitution  believes  that  County 
Agricultural  Executive  Committees  play  a useful  part  in  the  administration  of 
agricultural  legislation.  Although  they  are  lay  tribunals,  they  appear  to  enjoy  the 
confidence  of  all  partners  in  the  agricultural  industry  in  the  discharge  of  their  judicial 
functions.  This  confidence  would  be  improved  by  removing  those  anomalies  and 
sources  of  grievance  which  have  been  mentioned. 

18.  Agricultural  Arbitrators.  Arbitrators  appointed  under  agricultural  legis- 
lation adjudicate  in  two  main  classes  of  dispute,  namely — 

(a)  disputes  between  private  individuals  (landlords  and  tenants  of  agricultural 

holdings) ; 

(b)  disputes  between  the  Crown  and  a private  individual,  where — 

(i)  the  Minister  of  Agriculture  (or  any  other  person  acting  on  behalf 
of  Her  Majesty)  is  landlord  or  tenant  of  an  agricultural  holding  ; or 

(ii)  the  Minister  has  taken  action  for  dispossession  under  Sections  17 
and  18  of  the  Agriculture  Act,  1947  ; or 

(iii)  the  Minister  has  exercised  other  statutory  powers  which  give  rise 
to  claims  by  or  against  private  individuals. 

Disputes  under  (d),  (h),  (i)  and  (i>)  (ii)  above  are  normally  referred  to  arbitration 
under  the  Agricultural  Holdings  Act,  1948,  which  lays  down,  in  the  Sixth  Schedule, 
the  code  oif  procedure  for  such  arbitrations.  In  each  of  these  cases,  the  parties  may 
agree  upon  the  choice  of  arbitrator.  If  they  fail  to  do  so,  an  appointment  is  made, 
under  (a)  by  the  Minister  of  Agriculture,  and  under  (b)  (i)  and  (b)  (ii)  by  the 
President  of  The  Royal  Institution  of  Chartered  Surveyors.  The  Minister  or  the 
President,  as  the  case  might  be,  must  choose  an  arbitrator  from  a panel  appointed 
by  the  Lord  Chief  Justice  (paragraphs  1 and  28  of  the  Sixth  Schedule).  It  can  thus 
be  ensured  that  the  person  appointed,  whether  in  a private  dispute  or  where  the 
Crown  is  a party,  is  independent  of  the  parties  and  of  the  case. 

Disputes  under  (b)  (iii)  above  are  referred  to  arbitration  outside  the  code  o-f  the 
1948  Act,  and  the  Arbitration  Act,  1950,  no-rmally  applies.  The  matters  so  referred 
to  arbitration  include — 

(1)  the  reasonable  cost  of  work  directed  by  the  Minister  (Sections  14  and  98-100 

of  the  Agriculture  Act,  1947,  and  Section  28  of  the  Agricultural  Holdings 
Act,  1948) ; 

(2)  the  sums  recoverable  by  the  Minister  for  capital  expenditure  incurred  by 
him  under  war-time  legislation  (see  No.  4,  in  Appendix  A). 

In  all  these  cases,  the  arbitrator  is  appointed,  in  default  of  agreement,  by  the  President 
of  The  Royal  Institution  of  Chartered  Surveyors.  The  President  may  choose  any 
person  to  act  as  the  arbitrator,  and  is  not  limited  to  the  panel  appointed  under  the 
Sixth  Schedule  to  the  Agricultural  Holdings  Act,  1948.  It  is  his  practice  to  appoint 
a land  agent  or  valuer  in  private  practice  who  is  independent  of  the  parties  and  of 
the  case. 

The  Institution  considers  that  the  arbitration  procedures  mentioned  above  work 
satisfactorily.  The  arbitrator  in  all  cases  is  an  independent  person,  and  is  pro- 
fessionally qualified  to  deal  with  the  matters  on  which  he  has  to  adjudicate  The 
conduct  of  the  proceedings  is  governed  by  a statutory  code  (either  the  Sixth  Schedule 
to  the  1948  Act,  or  otherwise  the  Arbitration  Act,  1950),  and  the  cases  are  settled 
with  a minimum  of  expense  to  the  parties. 

In  cases  to  which  the  Arbitration  Act,  1950,  applies,  the  parties  may  have  recourse 
to  the  courts  on  points  of  law.  The  arbitrator  in  such  cases  may,  and  shall  if  so 
directed  by  the  court,  state  any  question  of  law  arising  during  a reference  for  the 
decision  of  the  High  Court,  or  make  his  award  in  the  form  of  a special  case. 

In  arbitrations  under  the  Agricultural  Holdings  Act,  1948,  if  any  question  of  law 
arises  in  the  course  of  the  proceedings,  the  arbitrator  may  (and  shall  if  directed  by 
the  Court  on  the  application  of  a party)  state  a special  case  for  the  opinion  of  the 
county  court.  The  Act  does  not,  however,  provide  for  an  award  to  be  made  in  the 
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form  of  a special  case,  and  in  this  respect  the  procedure  is  inferior  to  the  Arbitraticm 
Act,  1950.  It  is  accordingly  recommended  that  the  arbitrator  in  these  cases  should 
be  enabled  to  make  his  award  in  this  form,  and  should  be  compellable  on  application 
by  a party. 

One  final  point  may  be  made.  The  code  of  procedure  under  the  1948  Act  (which, 
subject  to  the  one  reservation  mentioned,  operates  satisfactorily)  can  be  invoked  omy 
where  a case  is  referred  to  arbitration  under  the  Act.  On  other  occasions,  the  parties 
to  a dispute  may  agree  to  apply  the  code  to  a matter  in  dispute  between  them,  but 
they  cannot  require  the  Minister  to  appoint  an  arbitrator.  It  is  understood  that  the 
Minister  declines  to  make  appointments  in  these  cases,  but  it  would  be  beneficial 
to  the  agricultural  industry  if  he  were  enabled  to  do  so. 

19.  District  Vainer.  In  pursuance  of  the  policy  announced  by  the  Minister  of 
Agriculture  on  20th  July,  1954,  the  Government  are  wilhng,  in  certain  circumstances, 
to  re-sell  to  the  former  owners,  agricultural  land  which  was  acquired  for  pubhc 
purposes  but  for  which  it  is  no  longer  required.  If  the  former  owner  wishes  to 
exercise  this  option,  he  must  do  so  at  a price  assessed  by  the  District  V aluer  ^ 
being  the  current  market  price.  The  District  Valuer,  although  independent  of  the 
Minister,  is  nevertheless  ids  adviser  in  these  transactions,  and  is  not  a tribunal  in. 
ordinary  sense  of  the  word.  It  is  assumed  that,  in  practice,  if  the  prospective 
purchaser  were  dissatisfied  with  the  price  so  fixed,  he  could  negotiate  with  the 
District  Valuer,  but,  if  practical  effect  is  to  be  given  to  the  Government  s poucy, 
recourse  to  an  independent  tribunal  should  be  possible  in  the  event  of  disagreement. 
The  Institution  suggests  that  this  should  be  the  Lands  Tribunal.  The  prospective 
purchaser  would  then  have  the  option  of  buying  at  the  figure  fixed  by  the  District 
Valuer,  or,  if  he  disagreed  with  that  figure,  at  the  market  value  assessed  by  the 
Lands  Tribimal. 

20.  Rent  Tribunals.  These  bodies  are  appointed  by  the  Minister  of  Housing  and 
Local  Government  under  the  Furnished  Houses  (Rent  Control)  Act,  1946.  Their 
functions  now  include — 

(i)  determination  of  the  reasonable  rents  for  furnished  lettings  under  the  Act 

of  1946  ; 

(ii)  determination  of  the  reasonable  rents  of  new  lettings  of  dwelling-houses 
under  the  Landlord  and  Tenant  (Rent  Control)  Act,  1949  ; 

(iii)  determination  of  such  increase  as  may  be  just,  for  services  under  Section  40 
of  the  Housing  Repairs  and  Rents  Act,  1954  (and  apportionments  tmder 
Section  24  (3)  (b)  thereof). 

The  constitution  and  working  of  these  tribunals  are  defective  in  the  following 
principal  respects — 

(a)  the  persons  appointed  need  not  hold  any  specified  qualifications ; 

(b)  the  tribunals  labour  under  terms  of  reference  which  do  not  define  precisely 
what  they  are  to  determine  (i.e.  they  determine  such  amounts  as  may  be 
“ reasonable  ” or  “ just  ”) ; 

(c)  the  rules  of  procedure  before  the  tribunals  are  inadequate  to  ensure  satis- 

factory conduct  of  the  proceedings ; 

(d)  there  is  no  appeal  against  their  decisions  either  on  questions  of  law  or  fact. 

It  must  be  admitted  that  the  problems  with  which  the  tribunals  were  originally 
appointed  to  deal  were  somewhat  intractable.  The  normal  criteria,  such  as  the 
market  value  of  the  property,  would  have  produced  results  which  Parliament 
apparently  thought  would  be  unjust.  But  the  wide  discretion  given  to  tribunds, 
to  decide  what  they  consider  to  be  reasonable,  has  led  to  many  decisions  which 
seem  to  be  quite  indefensible.  The  results  of  applications  have  clearly  been 
influenced  in  some  cases  by  the  predilections  of  tiie  members  of  the  tribunal,  and 
these  members  themselves  have  been  heard  to  say  to  a witness  that  they  are 
“tenants”  tribunals.  Some  certainly  conduct  their  proceedings  in  a manner  which 
does  not  reflect  a judicial  attitude  towards  the  matters  before  them.  Not  aU,  of 
course,  are  open  to  such  criticism. 
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It  is  possible  that,  in  any  long-term  revision  of  the  Rent  Acts,  which  the  Minister 
is  understood  to  be  considering,  the  future  system  of  rent  control  will  dispense 
with  the  need  for  these  tribunals.  In  the  meantime,  however,  the  Institution  urges 
the  following  changes — 

(i)  each  tribunal  should  consist  of  a legal  chairman,  and  two  other  members, 

one  of  whom  should  be  qualified  as  a valuer ; 

(ii)  tribunals  should  be  required  to  give  reasons  for  their  decisions ; 

(iii)  there  should  be  a right  of  appeal  to  the  Lands  Tribunal  against  the  decisions 
of  a Rent  Tribunal ; 

(iv)  in  order  to  rectify  the  many  incorrect  decisions  made  .in  the  past  either 
landlord  or  tenant  should  be  enabled  to  apply  once  to  the  tribunal  (as 
reconstituted)  to  re-assess  a rent  previously  fixed  under  the  Acts  of  1946  and 
1949. 

21.  Local  Valuation  Courts.  These  tribunals  are  courts  of  first  instance  for  bear- 
ing appeals  against  valuations  for  rating.  Local  valuation  panels  are  appointed  under 
schemes  submitted  by  each  county  or  county  borough  council  and  approved  by  the 
Minister  of  Housing  and  Local  Government.  Bach  court  is  constituted  from  mem- 
bers of  the  panel  and  must  consist  of  the  chairman  or  a deputy  chairman  of  the 
panel  and  two  other  members. 

The  disputants  who  may  appear  before  the  court  are  appellant,  the  valuation 
officer,  the  owner  or  occupier  of  the  hereditament,  and  the  local  rating  authority. 
The  court  usually  sits  in  public  and  may  hear  evidence  on  oath.  All  parties  who 
comply  with  the  prescribed  procedure,  may  appear  and  be  heard  either  in  person, 
or  by  counsel,  solicitor  or  other  representative.  The  procedure  is  generally  informal, 
and  the  decision  of  the  court  is  the  decision  of  the  majority.  The  decision  must 
be  given  in  writing  and  a copy  sent  to  every  party.  The  court  has  no  power 
to  award  costs. 

Any  person  who  appeared  before  the  court,  and  is  aggrieved  by  their  decision, 
may  appeal  to  the  Lands  Tribunal,  whose  decision  will  be  final,  except  on  a point 
of  law  (see  paragraph  15  above). 

This  system  of . appeals  in  rating  cases  works  well  in  practice.  Questions  of 
value  can  be  taken  to  the  Lands  Tribunal,  and  there  is  adequate  machinery  for 
obtaining  authoritative  decisions  on  points  of  law.  On  the  other  hand,  many  cases 
do  not  proceed  beyond  the  local  valuation  court,  where  the  procedure  is  com- 
paratively speedy,  informal  and  inexpensive.  The  court,  moreover,  is  an  independent 
tribunal  and,  unlike  rent  tribunals,  has  a statutory  basis  for  its  decisions. 

22.  General  Claims  Tribunal.  This  body  was  appointed  under  the  Compensa- 
tion (Defence)  Act,  1939,  and  its  principal  functions  in  relation  to  land  are  to 
settle  disputed  compensation  under  Section  2 of  that  Act,  and  under  the  War 
Damaged  Sites  Act,  1949.  It  consists  of  seven  or  more  members  (including  a High 
Court  Judge)  appointed  by  the  Lord  Chancellor.  Its  decisions  are  final,  but  a special 
case  on  a point  of  law  may  be  stated  to  the  High  Court.  The  Tribunal  is  an 
authoritative  body,  but  its  constitution  is  not  so  well  fitted  as  that  of  the  Lands 
Tribunal  to  deal  with  matters  of  land  valuation.  The  Institution  feels  that  the 
General  Claims  Tribimal  would  be  strengthened  by  providing  that  its  membership 
should  include  at  least  two  persons  qualified  as  valuers. 

23.  Central  Land  Board.  The  Board  is  not  a tribunal  in  the  sense  of  a body 
hearing  a Us  inter  partes.  It  rriakes  determinations,  on  claims  lodged  by  persons 
entitled  to  payments  under  planning  legislation,  and  appeals  may  be  made  against 
those  determinations  to  the  Lands  Tribunal.  The  right  of  appeal  offers  an  adequate 
remedy  to  any  person  aggrieved  by  the  Board’s  decision. 

The  position  was  not,  however,  so  satisfactory  under  the  (now  repealed)  pro- 
visions of  Part  VIlI  of  the  Town  and  Country  Planning  Act,  1947,  under  which  the 
Board  levied  development  charges.  In  those  cases,  there  was  no  appeal  against  the 
Board’s  determinations,  and  this  unsatisfacto^  situation  contributed  to  the  public 
resentment  against  development  charges  which  ultimately  led  to  their  abolition. 
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These  provisions  o£  the  Act  clearly  demonstrated  the  danger— and  indeed  the  inanity 
— of  imposing  on  individuals  a charge  in  the  nature  of  a tax  the  amount  ot  wm 
is  not  fixed  but  is  a matter  of  opinion,  and  against  which  there  is  no  appeW. 
The  Institution  strongly  emphasises  the  disadvantages  of  this  dangerous  precedent. 

The  Boards  acts  more  strictly  as  a tribunal  in  one  other  respect,  under  Section 
110  of  the  Town  and  Country  Planning  Act,  1947.  Under  certain  provisions  ot  the 
Act  (normally  in  connection  with  the  assessment  of  compensation)  it  may  be  necessary 
to  decide  what  is  the  prevailing  use  of  land,  and  any  dispute  on  that  issi^  niay 
be  referred  to  and  determined  by  the  Board  under  Section  110.  Any 
is  aggrieved  by  the  Board's  determination  may  appeal  to  the  Minister  oi 
and  Local  Government,  whose  decision  is  final.  The  Institution  considers  that  the 
appeal  should  lie  not  to  the  Minister  but  to  the  Lands  Tribunal. 


rV.  ADMINISTRATIVE  PROCEDURES:  GENERAL  PRINCIPLES 

24.  The  second  part  of  the  Committee’s  terms  of  reference  deals  with  the  working 
of  such  administrative  procedures  as  include  the  holding  of  an  inquiry  or  hearing 
by  or  on  behalf  of  a Minister  as  the  result  of  objections  or  representations,  and  in 
particular  the  procedure  for  compulsory  purchase.  There  are  very  many  pro- 
cedures of  this  nature,  and  the  Institution  has  again  compiled  a list  of  procwures 
affecting  land.  Although  it  does  not  purport  to  be  comprehensive,  the  list  is  attached 
as  Appendix  B to  this  Memorandum  in  the  hope  that  it  may  be  of  assistance  to  the 
Committee.  Only  a few  of  these  procedures  are  examined  in  detail  in  this  Memoran- 
dum. For  convenience  of  discussion,  Part  IV  deals  first  with  general  principles, 
Part  V with  detailed  comments  on  particular  procedures,  and  Part  VI  with  the 
compulsory  purchase  of  land. 

'^5  It  is  deduced  from  the  terms  of  reference  that  the  Committee  is  concerned 
not  merely  with  the  holding  of  inquiries  and  hearings,  but  with  the  whole  of  the  pro- 
cedure of  which  such  an  inquiry  or  hearing  may  form  part,  beginning  with  the  action 
which  initiates  the  procedure,  and  continuing  through  to  the  time  when  the  Minister 
gives  his  decision.  It  is  necessary  to  appreciate,  at  the  outset,  that  the  funchons 
which  a Minister  is  called  upon  to  discharge  in  these  procedures  may  differ  widely, 
according  to  the  nature  of  the  case.  This,  in  turn,  affects  the  character  of  any  inquiry 
or  hearing  which  he  may  direct  to  be  held ; for  the  purpose  of  the  inquiry  or 
hearing  may  be — 

(a)  to  hear  objections  to  the  Minister’s  own  proposals  (e.g.  compulsory  purchase 

by  him  : designation  of  a new  town,  etc.) ; 

(b)  to  hear  objections  or  representations  against  some  general  proposals  of 
another  authority  (e.g.  a development  plan  ; coast  protection  scheme,  etc.)  ; 

(c)  to  hear  objections  against  some  specific  action  of  another  authority  (e.g.  a 

compulsory  purchase  order)  which  affects  a particular  property ; 

(d)  to  hear  an  appeal  against  a decision  of  another  body  (e.g.  planning  appeal) ; 

(^)  to  examine  and  report  on  complaints  (e.g.  under  the  Agricultural  Marketing 

Acts) ; 

(f)  to  carry  out  an  investigation  and  report  to  the  Minister  (e.g.  reports  by  the 
Agricultural  Land  Commission  under  Section  84  of  the  Agriculture  Act 
on  proposals  for  the  acquisition  of  land,  or  under  Section  87  on  experi- 
mental schemes  for  the  re-adjustment  of  farm  boundaries,  etc.). 

26.  The  power  to  make  the  ultimate  executive  decision  in  these  cases  normally 
rests  with  the  Minister.  The  person  or  body  conducting  the  inquiry  on  his  behalf, 
usually  does  so  for  the  purpose  of  informing  the  Minister  of  the  facts,  so  that  he 
shall  be  the  better  able  to  reach  a decision.  That  person  or  body  may  or  may  not 
make  recommendations  in  its  report  but  it  is  seldom  that  the  report  is  binding. 
The  following  are  exceptional  cases  where  the  findings  of  the  inquiry  will,  or  may. 
bind  the  Minister  or  other  body  concerned— 

(i)  a person  aggrieved  by  felling  directions  given  by  the  Forestry  Commissioners 
under  Section  7 of  the  Forestry  Act,  1951,  may  require  the  Minister  to 
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refer  the  matter  to  the  independent  Committee  appointed  under  Section  4 
of  that  Act ; the  Committee  receive  submissions  from  that  person  and  fro-m 
the  Co'mmissioners,  and  then  make  their  report ; the  Commissioners  must 
act  an  accordance  with  that  report ; 

(ii)  if  any  person  objects  to  proposals  made  by  a Minister  under  Section  8 of 
the  Requisitioned  Land  and  War  Works  Act,  1945,  the  Minister  cannot 
proceed  with  the  proposals  unless  he  first  refers  the  matter  to  the  War 
Works  Commission ; the  Commission  hear  the  objector  and  certain  other 
interested  bodies,  and  then  report  to  the  Minister  ; in  some  cases  the  report 
is  binding  on  the  Minister,  and  if,  in  other  cases,  he  wishes  to  over-ride  it, 
he  must  first  lay  his  reasons  before  Parliament ; and 

(Hi)  there  are  the  analogous  cases  referred  to  in  Part  III  (paragraph  16)  of  this 
Memorandum,  where  persons  who  object  to  certain  decisions  of  the  Minister 
of  Agriculture  (or  County  Agricultural  Executive  Committees)  may  appeal 
to  the  Agricultural  Land  Tribunal,  whose  decision  is  binding  on  the 
Minister. 

27.  In  the  great  majority  of  cases,  however,  the  Minister  to  whom  a report  is 
made  is  free  to  reach  his  own  decision.  It  is  customary  to  classify  these  decisions  as 
{d)  judicial,  (Z?)  quasi-judicial,  or  (c)  administrative,  according  to  their  character. 
The  definitions  of  these  classes  which  we  have  adopted  may  be  briefly  summarised 
as  follows — 

(fl)  a judicial  decision  pre-supposes  an  existing  dispute  between  two  or  more 
parties,  and  then  involves  four  requisites — 

(i)  presentation  of  their  case  by  the  parties  ; 

(ii)  ascertainment  of  the  facts  by  means  of  evidence  ; 

(iii)  if  the  dispute  is  a question  of  law,  the  submission  of  legal  argu- 
ment by  the  parties  ; 

(iv)  a decision  which  disposes  of  the  whole  matter  by  a finding  upon 
the  facts  and  an  application  of  the  law  to  those  facts  ; 

{b)  a quasi-judicial  decision  also  pre-supposes  an  existing  dispute  between  two 
or  more  parties  and  involves  (i)  and  (ii)  above,  but  not  necessarily  (iii)  ; 
and  never  (iv),  because  the  decision  is  taken  by  administrative  action  ; 

(c)  an  administrative  decision  does  not  necessarily  have  any  of  the  characteristics 
of  a judicial  decision,  but  it  may  (and  often  does)  involve  at  some  stage 
in  the  procedure,  certain  of  the  attributes  of  a judicial  decision. 

None  of  the  procedures  dealt  with  in  this  Part  of  this  Memorandum  involves  decisions 
of  a truly  judicial  character.  Some  fall  within  the  definition  of  “ quasi-judicial 
Others  are  essentially  administrative,  but  all  of  them  involve  some  of  the  attributes 
of  a judicial  decision.  But  for  all  practical  purposes,  the  same  general  principles 
may  be  applied  to  all  the  procedures  examined,  and  the  following  paragraphs  28  to 
37  should  be  read  accordingly. 

28.  As  a preliminary  comment,  the  Institution  wishes  to  state  its  belief  that, 
whilst  probably  the  great  majority  of  decisions  are  fair,  there  are  fundamental 
mischiefs  in  the  existing  procedures  themselves.  The  main  sources  of  grievance  are 
(i)  the  apparent  injustice  of  the  Minister  who  makes  the  decision  being,  to  a greater 
or  less  extent,  an  interested  party  in  the  proceedings  ; (ii)  the  fact  that,  after  issue  is 
joined,  the  case  may  be  the  subject  of  discussion  between  Departments,  or  between 
the  Minister  and  one  party  in  the  absence  of  the  other  : (iii)  the  belief  of  many 
people  that  the  issue,  in  many  cases,  has  to  a large  extent  been  decided  before  the 
inquiry  ; and  (iv)  the  long  delay  that  sometimes  occurs  before  matters  are  brought 
to  finality  by  the  Minister’s  decision. 

The  feeling  of  grievance  or  unfairness  that  is  aroused  may  be  ill-founded,  but  it 
is  nonetheless  real.  It  is  of  prime  importance  that  those  whose  private  interests  may 
have  to  yield  to  public  interest,  should  be  satisfied  that  their  case  has  been  fairly 
and  fully  considered.  The  recommendations  below  are  made  with  this  in  mind 
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29.  The  right  to  be  heard.  In  nearly  all  cases  where  a Minister  or  other  PubUc 
body  takes  administrative  action  affecting  private  interests  in  land,  toe  are  opp  - 
tunities  for  aggrieved  persons  to  make  representations  before  the  final  decision  is 
taken.  This  is  not  so  in  all  cases,  however,  as  for  example—  ^ ^ 

(a)  in  certain  cases  under  the  Public  Health  Acts,  where  local  authorities  are 

empowered  to  carry  out  work  after  notice,  and  without  any  hearing  ot 
objections  or  representations  ; and 

(b)  in  the  case  of  compulsory  purchase  of  land  under  the  Defence  Acts,  which 

enable  the  Service  Departments  to  exercise  compulsory  powers  by  obt&in- 
ina  a Treasury  Warrant  and  a certificate  of  the  Lord  Lieutenant,  without 
any  departmental  inquiry  or  parliamentary  sanction  of  specinc  acquisi- 
tions. (At  the  present  time,  even  the  warrant  and  the  certificate  are  dis- 
pensed with.)  . 

It  should  be  an  inviolable  principle  that  (save  in  times  of  national  emergency)  an 
owner  of  land,  or  other  person  affected,  should  be  entitled  to  an  inquiry  or  hearing 
in  all  cases  where  administrative  action  will  result  in  deprivation  of  property  or 
material  interference  with  its  enjoyment.  Where  no  such  right  exists  at  present, 
one  should  be  provided.  No  party  ought  to  be  condemned  unheard. 

30.  Procedure  prior  to  an  inquiry.  In  some  cases,  a long  administrative  process 
may  precede  an  inquiry,  and  at  some  stage  the  Minister  himself  may  be  involved. 
Thus  if  the  action  which  gives  rise  to  the  inquiry,  is  the  Minister  s own  decision 
to  de^gnate  the  site  of  a new  town,  he  and  his  department  have  been  involved  from 
the  outset  The  purpose  of  the  inquiry  is  merely  to  allow  aggrieved  parties  to  rnake 
their  representations  to  the  Minister,  and  there  is  no  Us  inter  partes.  The  Minister 
is  judge  in  his  own  cause,  and  since  Parliament  has  placed  upon  him  the  duty  oi 
carrying  out  the  particular  policy,  it  is  equally  his  responsibility  to  make  the  ultimate 
decision  It  is  nonetheless  true  that  the  inquiries  and  subsequent  legal  proceedings 
in  connection  with  the  designation  of  the  earliest  new  towns  left  a deep  sense  ot 
grievance  and  injustice.  . 

In  other  cases,  the  Minister  is  involved  only  indirectly  (if  at  all)  m the  prelimmary 
stages  and  when  the  matter  eventually  reaches  him  for  decision,  he  acts  in  a quasi- 
iudlcial  capacity.  Examples  of  this  are  an  appeal  against  the  decision  ot  a local 
planning  authority,  or  a public  inquiry  into  objections  against  a coinpulsory  purchase 
order  In  such  cases  as  these,  the  Minister  is  often  placed  by  legislation  in  the 
position  of  adviser  or  mentor  to  local  authorities,  and  there  can  be  no  objection 
to  the  Minister  giving  them  advice,  up  to  the  stage  where  an  issue  arises  (i.e.  on 
a legal  objection  or  representation  being  made  by  an  aggrieved  person).  But 
from  that  stage,  and  until  the  time  when  he  gives  his  decision,  the  Minister  should 
regard  himself  as  seised  of  the  case  in  a “judicial”  capacity,  and  he  should  not 
during  that  period  engage  in  unilateral  consultations.  Any  evidence  which  either 
side  wishes  to  present  should  be  given  at  the  hearing  or  inquiry,  where  it  can  be 
cross-examined  by  the  other  side. 

There  need  be  no  fear  that  this  practice  will  prevent  the  Minister  endeavouring, 
as  he  sometimes  does  at  present,  to  bring  about  a compromise  by  informal  discus- 
sion. It  would  mean,  however,  that  he  must  do  so  by  calling  both  parties  before 
him,  in  the  same  manner  as  a judge  might  do  in  attempting  to  bring  about  a settle- 
ment in  a civil  action. 

31  The  conduct  of  the  inquiry.  The  Institution  believes  that  a major  cause  of 
grievance  particularly  (but  not  solely)  in  cases  where  the  Minister  is  hearing  objec- 
tions to  his  own  proposals,  is  the  fact  that  the  inquiry  is  conducted  by  ofllcers  ot 
his  department.  This  is  no  reflection  on  the  inspectors  who  conduct  these  inquiries. 
Indeed  from  the  wide  experience  of  its  members,  the  Institution  has  no  hesitation 
in  repeating  the  evidence  which  it  gave  to  the  Committee  on  Ministers  Powers,  that 
these  inspectors  conduct  inquiries  in  an  impartial  manner,  and  no  doubt  make  a 
true  report  of  the  proceedings  to  the  Minister.  But  it  is  difficult  to  re-assure  the 
public  that  justice  which  is  not  seen  to  be  done  is  in  fact  done.  If  the  person 
appointed  to  ascertain  facts  is  employed  by  the  Department  responsible  for  policy 
he  must  inevitably  be— or  at  least  be  thought  to  be— imbued  with  that  policy,  and 
to  have  preconceptions  about  the  application  of  it  to  the  facts  which  it  is  his  duty 
to  ascertain. 
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The  only  effective  solution  is  for  inquiries  to  be  conducted  by  a person  or  body 
independent  of  the  Minister  concerned.  This  is  already  the  practice  of  the  Minister 
of  Education  in  inquiries  concerning  the  compulsory  purchase  of  land  for  educa- 
tional purposes,  when  he  normally  appoints  an  independent  person  from  nominations 
made  by  the  President  of  The  Royal  Institution  of  Chartered  Surveyors.  Other 
examples  of  an  independent  person  or  body  being  appointed  are  included  in  the  list 
in  Part  II  of  Appendix  B to  this  Memorandum. 

In  cases  where  an  independent  appointment  is  at  present  made,  suspicions  of  bias 
do  not  normally  arise,  and  it  is  suggested  that  no  alternative  arrangements  need  be 
made  where  the  reference  is  to  an  established  body,  such  as  the  Agricultural  Land 
Commission.  For  all  other  cases,  it  is  suggested  that  an  independent  inspectorate 
under  the  Lord  Chancellor  should  be  appointed,  from  which  inspectors  could  be 
selected  for  any  pubhc  inquiry  held  by  a Minister.  The  same  procedure  would 
apply  whether  the  Minister  was  applying  a policy  (e.g.  hearing  objections  to  his  own 
proposals  for  the  designation  of  a new  town),  or  hearing  an  appeal  and  deciding 
an  issue  (e.g.  planning  appeals). 

Although  the  Institution  has  no  reason  to  criticise  the  existing  practice  under  the 
Education  Act,  and  would  indeed  favour  its  retention  since  it  is  a good  example 
of  the  principles  herein  advocated,  it  may  well  be  thought  that  once  a permanent 
independent  inspectorate  was  established,  references  in  education  cases  could  also 
be  made  to  that  body.  If  an  independent  inspectorate  were,  for  any  reason,  not 
to  be  appointed,  however,  the  existing  arrangements  should  continue  in  these  cases. 

32.  Procedure  at  the  inquiry.  The  Institution  does  not  favour  any  suggestion  that 
inquiries  should  be  conducted  strictly  in  the  manner  of  a civil  action  before  the 
courts.  It  believes  that  there  is  advantage  in  a measure  of  informality  in  the  pro- 
ceedings. That  is  not  to  say,  however,  that  the  procedure  could  not  be  improved, 
with  a view  particularly  to  ensuring  that  all  parties  know  in  good  time  the  case 
which  they  have  to  meet.  For  this  purpose,  it  should  be  made  obligatory  for  each 
party  at  an  inquiry  to  submit  beforehand  a short  “ statement  of  case  ” denoting 
the  points  of  his  case,  and  so  defining  and  limiting  the  issues.  For  example,  in 
inquiries  relating  to  compulsory  purchase  orders,  the  acquiring  authority  should 
give  its  reasons  for  making  the  order,  and  the  objector  should  state  the  grounds 
for  his  objections.  Similarly,  if  the  Minister  were  the  promoter  of  the  proposals 
in  question,  he  should  state  his  case  prior  to  the  inquiry.  (It  should  be  added  that, 
in  the  case  of  planning  appeals,  this  object  is  achieved  in  those  cases  where  a local 
planning  authority  has  refused  permission  to  carry  out  development,  and  has  given 
its  reasons  for  doing  so.  When  such  a case  goes  to  appeal,  the  local  planning 
authority  is  usually  asked  by  the  Minister  to  give  its  observations  on  the  grounds 
of  appeal  stated  by  the  appellant,  and  those  observations  are  in  turn  conveyed 
to  the  appellant.  This  is  not  the  case,  however,  in  respect  of  inquiries  or  hearings 
(i)  where  the  appeal  is  made  because  the  local  planning  authority  failed  to  give  a 
decision  within  the  statutory  period,  or  (ii)  where  the  application  for  permission  is 
“ called  in  ” by  the  Minister.) 

A statement  of  case  would,  of  course,  be  limited  to  statements  of  the  grounds 
on  which  the  party  intends  to  rely  at  the  inquiry,  and  would  not  include  the  evidence 
which  he  intends  to  call  in  support  of  his  submissions. 

The  Institution  hopes  that  the  Committee  will  feel  able  to  support  this  suggestion. 
Such  a provision  is  badly  needed  in  many  of  the  existing  procedures,  under  which 
a person  appearing  is  handicapped  by  the  absence  of  any  knowledge  of  the  case 
which  he  has  to  meet.  He  can  do  little  more  than  fulminate  about  his  objections, 
without  knowing  the  real  strength  of  his  case  when  weighed  against  the  arguments 
on  the  other  side.  Indeed,  if  objectors  knew  more  about  the  opposing  case,  they 
might  often  withdraw  their  opposition,  and  so  avoid  a waste  of  time  and  public 
money. 

At  the  inquiry  itself,  the  proceedings  should  be  opened  by  the  party  which  seeks 
to  promote  the  action  which  has  led  to  the  inquiry.  Thus,  in  the  case  of  a com- 
pulsory purchase  order,  the  promoting  authority  or  body  would  open  the  proceed- 
ings, and  outline  its  case  for  the  order  ; and  in  the  case  of  a development  plan 
inquiry,  the  local  planning  authority  would  do  so.  On  the  other  hand,  in  planning 
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appeals,  the  appellant  should  open  and  make  his  case  for  the  granting  of  permis- 
sion. The  party  opening  would  make  his  case  with  particular  reference  to  the 
issues  raised  by  the  other  side,  as  revealed  in  the  statement  of  case. 

The  course  of  the  inquiry  should  generally  follow  that  of  _a  civil  proceeding, 
but  with  discretion  always  reserved  to  the  person  conducting  it  as  to 

(fl)  the  taking  of  evidence  on  oath  (normally  covered  by  Section  290  of  the 
Local  Government  Act,  1933) ; 

{b)  variation  of  the  normal  sequence  of  events  in  the  taking  of  evidence; 
(c)  third  party  rights  of  intervening  and  making  representations ; and 
{d)  the  assistance  of  any  party  conducting  his  own  case  personally. 

The  normal  rules  of  evidence  should  generally  apply,  with  the  same  safeguards  as 
in  civil  proceedings  for  documents  which  are  privileged,  but  on  grounds  of  national 
security  only. 

It  may  also  serve  to  remove  misapprehensions  about  the  character  and  purpose 
of  the  proceedings  if,  before  holding  an  inquiry,  a Minister  were  to  send  to  the 
appellant  or  objector  (and  any  third  parties)  a brief  statement  indicating  (i)  the 
purpose  of  the  inquiry,  (ii)  the  rights  of  parties  to  state  their  case,  (iii)  the  pro- 
cedure at  the  inquiry,  and  (iv)  the  administrative  function  of  the  Minister  in  deciding 
the  subject-matter  of  the  inquiry. 


33  Evidence  by  Government  Departments.  A serious  defect  in  existing  proce- 
dures is  the  fact  that  the  views  of  Government  Departments,  which  may  have 
been  a major  factor  in  influencing  a decision  against  which  an  appeal  or  objection 
is  made  are  not  open  to  discussion  at  the  inquiry.  An  illustration  of  the  diffici^ty 
is  the  prior  approval,  by  the  Ministry  of  Agriculture,  on  proposals  by  another 
department  or  authority  to  acquire  agricultural  land  compulsorily  for  development 
or  for  a different  use,  and  -the  subsequent  refusal  of  the  Ministry  to  be  repre- 
sented at  the  inquiry  to  enable  their  evidence  to  be  supported  or  tested.  It  is 
appreciated  that  a view  expressed  by  a department  is  not  conclusive,  for  their  views 
must  be  weighed  together  with  all  other  evidence  tendered  at  the  inquiry.  But  prior 
approvals  of  this  sort  give  the  impression  of  pre-judging  the  issue,  and  they  under- 
mine the  confidence  of  those  who  have  to  present  their  case  at  the  inquiry. 

The  same  situation  arises  at  inquiries  concerning  trunk  roads,  when  technical 
witnesses  of  the  Ministry  of  Transport  and  Civil  Aviation  are  not  allowed  to  be 
cross-examined. 

Where  the  views  of  any  Government  Department  are  relevant  factors  in  react 
ins  a decision  in  connection  with  which  an  inquiry  is  held,  those  views  should 
always  be  made  available  to  the  parties  beforehand  and  be  open  to  discussion  at 
the  Laring,  whether  or  not  oral  evidence  is  given  at  the  hearing  in  support  of 
those  view!  The  only  exception  to  this  obligation  of  disclosure  should  be  where 
a Minister  certifies  that  the  views  expressed  must  be  withheld  on  grounds  of 
national  security. 

It  would  be  a necessary  additional  safeguard  that,  if  a department  elects  not 
to  Hive  evidence  at  an  inquiry,  its  views  should  not  be  admitted  subsequently 
to  influence  the  decision  reached.  All  the  evidence  and  information  required 
to  reach  that  decision  should  be  placed  before  the  responsible  Minister  in  the  report 
of  the  inquiry. 

The  existin»  policy  of  departments  not  to  give  evidence  at  inquiries  has  been 
defended  on  °the  ground  that  it  is  unconstitutional  for  one  department  to  give 
e^dence  before  another,  because  they  iboth  share  the  undivided  responsibility 
of  the  executive.  The  Institution  finds  this  explanation  unconvincing. 

34.  The  Report  of  the  Inquiry.  The  report  of  the  inspector  or  other  person 
who  conducts  the  inquiry  should  contain  a full  statement  of  his  findings  of  fact. 
It  may  or  may  not  include  recommendations,  according  to  the  circumstances. 

It  is  of  great  importance  that  this  report  should  be  available  to  the  parties. 
The  inspector  himself  does  not  decide  the  issue,  and  his  mam  functions  are  to 
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examine  the  evidence,  to  weigh  the  objections,  and  to  report  to  the  Minister 
so  that  he  in  turn  may  reach  a decision.  Jt  would  do  much  to  re-assure  parties 
that  their  case  is  properly  presented  to  the  Minister,  if  they  could  see  the  repo-rt. 
The  present  secrecy  is  perhaps  the  greatest  single  cause  of  unrest  about  these 
procedures. 

It  would  be  sufficient,  and  in  many  ways  more  satisfactory,  if  the  report  were 
published  simultaneously  with  the  Minister’s  decision,  rather  than  at  the  time  it 
is  submitted.  It  would  also  be  sufficient  if  the  written  report  itself  were  made 
available,  so  long  as  any  technical  appendices  or  plans  attached  to  it  were  avail- 
able for  inspection  at  the  Ministry  or  other  prescribed  place.  In  many  cases  these 
appendices  or  plans  would  be  copies  of  documents  already  in  the  possession  of  the 
parties. 

The  reports  of  the  independent  inspectors  who  conduct  inquiries  into  proposals 
for  the  acquisition  of  land  under  the  Education  Act  are  invariably  published.  Pub- 
lication is  required  by  statute  in  certain  other  cases,  such  as — 

(i)  reports  of  the  War  Works  Commission  under  Section  8 of  the  Requisitioned 

Land  and  War  Works  Act,  1945  ; 

(ii)  reports  of  the  Agricultural  Land  Commission  under  Section  84  of  the 
Agriculture  Act,  1947  ; and 

(iii)  the  reports  of  the  independent  committee  under  Section  7 of  the  Forestry 
Act,  1951. 

It  should  be  the  general  rule  in  aU  cases  for  the  report  to  be  published.  Coupled 
with  the  independence  of  the  inspector  (as  previously  rcommended)  this  should 
remove  any  ground  for  suspicion  that  an  aggrieved  person’s  case  is  not  properly 
presented  to  the  Minister. 

The  Institution  is  aware  that  arguments  have  been  urged  against  publication,  on 
the  lines  indicated  in  paragraph  14  of  Section  III  of  the  Report  on  Ministers’ 
Powers.  The  arguments  for  and  against  are  carefully  weighed  in  that  paragraph, 
and  the  Institution  shares  the  view  therein  expressed,  that  the  balance  is  in 
favour  of  publication.  There  would  have  to  be  proper  safeguards  where  publica- 
tion might  be  injurious  to  national  security. 

35.  The  Minister’s  decision.  After  an  inquiry  has  been  held,  the  Minister  should 
give  his  decision  without  delay.  In  the  meantime,  he  should  treat  the  case  as  sub 
judice,  and  he  should  not  consult  with  either  party  separately  or  with  other  depart- 
ments. 

The  decision  when  made  should  be  communicated  to  all  the  parties  who  appeared 
at  the  inquiry.  The  report  of  the  inquiry  would  be  published  at  the  same  time. 

The  Minister  should  give  reasons  for  his  decision.  If  he  has  rejected  any  findings 
of  fact,  or  departed  from  any  recommendations  made  in  the  report  of  the  inquiry, 
he  should  give  his  reasons  for  doing  so. 

36.  Rights  of  Appeal.  It  is  frequently  urged  that  there  should  be  a right  of 
appeal  against  decisions  made  by  a Minister  in  the  course  of  an  administrative 
procedure,  and  it  is  mainly  in  this  connection  that  recourse  to  an  Administrative 
Division  of  the  High  Court  is  suggested.  It  is  evident,  however,  that  the  feasibility 
of  a right  of  appeal  must  depend  on  the  nature  of  the  Minister’s  function.  If  his 
decision  is  of  a truly  judicial  character,  in  the  sense  that  he  is  obliged  to  apply  the 
law  to  ascertained  facts,  it  is  both  right  and  possible  to  allow  an  appeal  to  a court 
of  law  or  judicial  tribunal.  But  as  mentioned  earlier  in  this  Memorandum,  none  of 
the  Ministerial  decisions  under  consideration  here  are  of  this  character.  The  decision 
in  all  cases  is  administrative,  and  the  only  ^ound  of  appeal  allowed  at  present  is 
that  the  Minister  has  acted  ultra  vires  or  otherwise  contrary  to  the  law. 

On  the  other  hand,  if  the  report  of  the  inquiry  were  published,  and  the  Minister 
were  required  to  give  reasons  for  his  decision,  there  should  be  some  means  of  redress 
short  of  an  appeal  against  the  decision  itself,  which  would  be  open  to  a party  who 
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contended  that  the  decision  had  been  reached  on  ^ 

working  arrangement  to  permit  this  may  be  summarised  as  follows. 

lit  where  a decision  involves  the  application  of  a policy  to  a spwific  case  (e.g. 
® '^KcisSn  on  Hanning  ap^^al)  there  should  » 

appeal  against  the  decision  itself,  if  there  has  been  no  material  error 

(ii)  E ?LTeH'been  a material  error  of  fact  or  tapugn 

admit  relevant  evidence  at  the  inqmp-)  there  sho^d 

the  report.  If  the  appeUate  tribunal  upheld  such  a submission,  it  snouiu 
have  power  to  order  a re-hearing  by  another  person. 

The  tribunal  would  not  investigate  &e  Mimsters  deciaon  as  su^^  M 
if  it  were  satisfied  that  in  reaching  that  decision,  the 
influenced  by  a material  error  of  fact  or  law,  it  could  annul  the  drasion 
order  the  re-hearing.  It  should,  however,  have  power  to  allow  the 
original  decision  to  stand  if  satisfied  that,  notwithstanding  the  error,  no 
substantial  miscarriage  of  justice  had  occurred  ; „ 

(iii)  if  the  appellate  tribunal  itself  ascertained  the  true  facts,  « rep 

^ ^ those  factT  to  the  Minister  and  a^ 

would  enable  the  Minister  to  reach  a decision  without  holding  a turther 

inquiry. 

It  would  be  unnecessary  to  constitute  any  special 

procedure.  The  grievance  could  be  taken  direct  to  the  High  Court,  in  the  tom 
of  an  application  to  have  the  Minister’s  decision  set  aside  because  of  the  defect 
disclSsedH  the  report.  The  High  Court  already  has  limited  junsdrotion  t"  quash 
cSain  orders  (e.g.^^ond  Schedule.  Housing  Act,  1936)  and  it  is  submitted  that 
it  could  properly  be  given  the  further  jurisdiction  suggested  above. 

37  General  Comments.  There  is  frequently  long  delay  in 
and  giving  decisions;  and  the  whole  procedure  should  be  accelerated.  This  would 
^ facilitated  h as  suggested  above,  the  Minister  had  to  reach  his  decision  on  the 
wirmHHvenIn  alreport  of  the  inquiry,  without  resort  “"Stance 

with  other  departments.  The  explanation  nsuaUy  pven  for  delay  is  the  mportanc 
rf  ensuring  that  the  decision  is  “right”;  but  delay  often  cames  loss  and  incon- 
venience which  may  even  amount  to  hardship.  A decision  should  not  merely  be 
righrit  Zsral^  be  prompt;  and  the  risk  that  a decision  given  promptly  may 
soSedmeH  ” wrong  ”^is  fa?  Outweighed  by  the  evils  of  lethargy  and  indecision 
It  is  suffsested  that  the  Committee  should  make  a special  investigation  of  e 
mSe  serio?s  cases  of  delay  with  a view  to  suggests  means 

ExHes  of  how  the  machinery  might  be  speeded  up  are  given  in  paragraph  39 
below. 


V.  ADMINISTRATIVE  PROCEDURES  : PAR:TICULAR  CASES 

38  Inquiries  to  be  conducted  by  independent  inspectors.  It  is  suggested  &at 
inquiries  in  connection  with  the  following  should  be  heard  by  the  independent 
inspectorate  appointed  by  the  Lord  Chancellor 

(1)  compulsory  purchase  orders  made  by  Ministers  ; 

(ii)  compulsory  purchase  orders  made  by  other  authorities  or  bodies  ; 
fiii)  town  and  country  planning  (including  development  plans ; planning 
appeals  ; designating  new  towns  or  national  parks ; stoppmg-up  highways, 
etc  ) ) 

(iv)  housing  (including  clearance  orders  ; redevelopment  plans  ; and  other  matters 

decided  by  the  Minister  under  the  Housing  Acts)  ; 

(v)  hiring  of  land  for  smallholdings  ; 

(vi)  proceedings  under  the  Coast  Protection  Act,  Land  Drainage  Acts,  Public 
Health  Acts  and  River  Boards  Act  (including  the  confirmation  of  bye-laws, 
schemes  and  other  works) ; 

(vil)  aU  other  matters,  except  those  already  referred  to  independent  persons  or 
bodies. 


Printed  image  digitised  by  the  University  of  Southampton  Library  Digitisation  Unit 


EVIDENCE  OF  THE  ROYAL  INSTITUTION  OF  CHARTERED  SURVEYORS 


375 


Cases  excepted  under  (vii)  above,  would  include  inquiries  conducted  by — 

(a)  County  Agricultural  Executive  Committees ; 

(b)  the  Agricultural  Land  Commission  ; 

(c)  bodies  appointed  under  the  Agricultural  Marketing  Acts  ; 

(d)  the  special  committee  under  the  Forestry  Act,  1951  ; 

(e)  the  Advisory  Committee  under  the  Mineral  Workings  Act,  1951  ; 

(/)  the  War  Works  Commission. 

39.  Time  Limits.  The  Institution  has  examined  selected  procedures  with  a view 
to  suggesting  how  delays  might  be  eliminated.  The  following  conclusions  have  been 
reached — 

(a)  compulsory  purchase  orders — 

(i)  the  minimum  period  of  21  days  after  notification  of  the  making 
of  the  order  is  a sufficient  time  for  lodging  objections  ; 

(ii)  it  would  be  impracticable  to  prescribe  a fixed  period  within  which 
any  inquiry  should  be  held,  but  it  should  take  place  as  soon  as  possible  ; 

(iii)  the  Minister  should  give  his  decision  (i.e.  confirming,  amending, 
or  not  confirming  the  order)  within  six  months  from  the  close  of  the 
inquiry ; 

(iv)  if  the  Minister  has  not  confirmed  the  order  (with  or  without 
amendment)  within  six  months,  the  order  should  lapse. 

ib)  clearance  orders  and  redevelopment  plans  under  the  Housing  Act,  1936 — 

(Generally  the  same  as  in  {a)  above.) 

id)  confirmation  of  development  plans — 

It  would  be  impracticable  to  lay  down  a time  within  which  the  Minister 
must  approve  a development  plan  submitted  to  him  by  a local  planning 
authority.  The  aim  should  be  to  give  approval  (with  or  without  amend- 
ment) within  12  months  of  the  submission.  It  is  a lamentable  fact  that 
some  development  plans  submitted  under  Part  II  of  the  1947  Act  have 
taken  much  longer  than  this  to  receive  approval,  and  indeed  some  plans 
submitted  nearly  five  years  ago  have  not  yet  been  approved.  The  inten- 
tion of  the  1947  Act  is  that  plans  should  be  reviewed  every  five  years, 
and  these  delays  are  a severe  indictment  of  the  procedure.  In  some 
cases  it  has  taken  longer  to  approve  a plan  than  it  took  to  prepare  it. 
Since  the  Minister  is  normally  consulted  even  during  the  preparatory 
stages,  this  is  difficult  to  understand.  The  delay  appears  to  be  particu- 
larly marked  in  the  case  of  the  plans  for  the  Home  Counties. 

id)  Planning  applications — 

Delays  are  also  experienced  in  obtaining  permission  to  carry  out 
development  under  Part  HI  of  the  1947  Act.  No  private  development 
of  any  significance  can  be  carried  out  without  permission,  and  delays 
at  the  preliminary  stages  are  not  only  frustrating,  but  often  very  harm- 
ful. Local  planning  authorities  are  normally  allowed  two  months  (and 
in  some  cases  longer)  to  reach  a decision,  but  there  is  no  obligation  on 
them  to  do  so  at  all.  If  no  decision  is  given  by  the  end  of  the  statutory 
period  (or  any  extension  to  which  the  applicant  may  have  agreed),  the 
applicant’s  only  remedy  is  to  appeal  to  the  Minister.  If  he  does  appeal, 
he  may  have  no  knowledge  of  the  reasons  for  not  granting  him  permis- 
sion, and  he  may  have  to  wait  a further  considerable  period  before  the 
Minister  reaches  a decision.  The  following  provisions  would  serve  to 
correct  this  situation — 

(i)  if  a local  planning  authority  has  failed  to  give  a decision  at 
the  end  of  three  months,  permission  should  be  deemed  to  be  granted 
for  the  development  shown  in  the  application  (the  period  of  three 
months  being  extendable,  by  agreement  between  the  applicant  and 
the  local  planning  authority) ; 
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Ciil  if  an  aoDeal  is  made  against  a decision  (being  a refusal,  or  a 
permiSon  Xct  trconditfons),  the  inquiry  should  take  place  as 
soon  as  possible ; . 

fiii')  the  Minister’s  decision  on  an  appeal  shouM  be  given  within 
four  months  after  the  close  of  the  inquiry,  and  if  not  so  green, 
permission  should  be  deemed  to  be  granted  for  the  development 
shown  in  the  original  application. 

40  Town  and  Country  Planning.  In  addition  to  the  matters  mentioned  in  para- 
graph 39,  the  following  further  defects  exist  in  planning  procedures  falling  wi  i 
the  terms  of  reference — ■ , 

(il  When  a development  plan  is  submitted,  objections  may  be  made  against  the 
' proposals  actually  shown  in  it,  and  the  public  mqurey  wdl  be  « present 
intc)  those  objections.  In  considering  and  approving  the  plam  however, 
the  Minister  may  amend  it  in  any  way  that  seems  to  him  desirable,  and  h 
may  incorrorlte  pro«^  which  seriously  affect  private  interests.  Owners 
X were^conten?  with  the  plan  as  submitted,  may  find  that  i is  subse 
quently  approved  in  a form  to  which  they  take  exception.  But  persons 
aggrieved  ^will  have  had  no  opportunity  to  he  heard  on  any  amendments 
which  the  Minister  makes  in  this  way. 

(ii)  It  is  no  solution  to  this  problem  that  an  owner  can 

on  any  planning  application  which  he  may  make,  and  which  may  be 
refused.  At  that  stage  he  can  be  heard  only  on  his  own  proposals,  and 
there  will  have  been  no  opportunity  for  a public  inquiry  on  the  general 
issue. 

(iii)  A similar  situation  arises  where  the  Minister  ref^es  to  permit  development 
■which  accords  with  the  approved  development  plan.  There  may  be  f^^ons 
■why  it  should  not  be  permitted,  but  any  change  of  policy  of  this  import- 
ance should  be  the  subject  of  a general  inquiry. 


VI.  COMPULSORY  PURCHASE 

41  The  Committee's  terms  of  reference  refer  specifically  to  the  procedure  for 
the  compulsory  purchase  of  land.  There  have  been  numeroiM  complamts  about 
the  working  of  this  procedure,  mostly  arising  from  die  delays  whi*  occur.  Between 
the  initiation  of  the  procedure  and  the  eventual  completion  of  the  purchase,  delay 
may  occur  at  the  making  of  the  order,  or  hearing  objections,  or  confirming  the 
order  or  serving  notice  to  treat,  or  settling  compensation,  or  completmg  the 
transaction.  Throughout  that  period,  the  owner  may  be  faced  with  troubles  and 
anxieties,  and  may  have  real  cause  to  complain  if  the  proceedings  are  protracted, 
especially  where  this  causes  him  financial  loss. 

4">  Much  of  the  recent  unrest  about  compulsory  purchase,  however,  can  be 
traced  to  the  bases  of  compensation,  and  there  would  be  much  l^s  opposition  it 
owners  felt  that  they  were  being  fairly  treated  in  that  respect  TJe  situation  is 
made  worse  by  the  fact  that  Ministers  are  enjoined  to  toegard  objections  which 
relate  to  matters  of  compensation  (see  paragraph  4 (4),  First  Schedule,  Acquisition 
of  Land  (Authorisation  Procedure)  Act,  1946).  It  may  be  that  this  aspKt  of 
the  problem  is  outside  the  terms  of  reference,  but  it  is  at  the  root  of  most  complamts. 

43.  In  another  respect,  unnecessary  anxiety  is  caused  by  a misunderstanding  of 
the  procedure.  At  the  present  time,  the  first  formal  step  in  a compulsory  purchase 
bv  a local  authority  is  the  making  of  a compulsory  purchase  order.  An  owner 
usuaUy  hears  about  the  proposal  for  the  first  time  after  the  order  has  been  made 
Although  the  order  is  of  no  effect  unless  and  until  confirmed  by  a Minister,  it 
seems  to  the  uninformed  layman  that  an  irrevocable  step  has  been  taken  without 
any  opportunity  for  him  to  make  representations.  There  would,  therefore,  be 
some  advantage  in  changing  the  nomenclature,  so  that  the  order  made  by 
the  acquiring  authority  is  called  a “ draft  order  ”,  which  only  becomes  an  effective 
order  when,  confirnied  by  the  Minister.  This  would  not  involve  any  change  in 
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procedure,  but  would  have  an  important  psychological  effect.  It  would  also  corre- 
spond to  the  procedure  where  a Minister  himself  is  the  acquiring  authority,  for 
under  Part  II  of  the  First  Schedule  to  the  1946  Act,  he  first  makes  a draft  order, 
which  only  becomes  an  order  when  it  is  confirmed,  after  (if  necessary)  a public 
inquiry. 

44.  Finally,  there  are  many  cases  where  an  authority  which  could  acquire  land 
by  agreement  resorts  to  compulsory  purchase  as  a matter  of  course.  Sometime, 
they  are  obliged  to  do  this  because  a notice  to  treat  is  required  to  fulfil  some 
statutory  formality  (e.g.  acquisitions  from  charitable  bodies ; or  for  the  discharge 
of  restrictive  covenants).  But  every  unnecessary  use  of  compulsion,  whether  it  be 
as  a matter  of  policy  or  for  the  sake  of  some  formality,  is  to  be  deplored. 


vn.  CONCLUSION 

45.  This  Memorandum  is  based  on  the  law  and  practice  in  England  and  Wales. 
The  Scottish  Executive  Committee  of  the  Institution  agree  that,  so  far  as  the  law 
and  practice  in  Scotland  are  similar,  the  foregoing  observations  are  applicable. 
There  are,  however,  many  respects  in  which  practice  differs  in  Scotland,  and  on 
some  of  the  more  important  points,  the  Institution  submits  the  supplementary 
observations  in  Appendix  C,  prepared  by  the  Scottish  Executive  Committee. 

46.  In  conclusion,  the  Institution  will,  if  so  requested,  be  pleased  to  give  oral 
evidence  on  any  of  the  matters  referred  to. 
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APPENDIX  B 

ADMINISTRATIVE  PROCEDURES  AFFECTING  LAND  WHICH  MAY 
INVOLVE  AN  INQUIRY  OR  HEARING 

PART  I:  The  Principal  Types  of  Procedure 

1.  Compulsory  purchase  of  land 

(a)  Departments  with  compulsory  powers  include — 

Admiralty  (defence  purposes) ; 

Agriculture.  Fisheries  and  Food  (agriculture  and  forestry) ; 

Air  Ministry  (defence  purposes)  ; 

Board  of  Trade  (distribution  of  industry) ; 

Health  (health  services) ; 

Housing  and  Local  Government  (access  under  National  Parks  and  Access  to 
the  Country'side  Act,  1949) ; 

Postmaster-General  (for  post  office  and  telephone  services) ; 

Supply  (defence  purposes) ; 

Transport  (roads  and  civil  aviation) ; 

War  Department  (defence  purposes) ; 

Works  (civil  purposes)  (acts  also  on  behalf  of  post  office) ; 

(b)  Statutory  bodies  with  compulsory  powers  include — 

Atomic  Energy  Authority ; 

coast  protection  authorities ; 
electricity  boards ; 
gas  boards ; 
local  health  authority : 

National  Coal  Board : 

Nature  Conservancy ; 
new  towns  corporations ; 
river  boards  : 

Transport  Commission  ; 

water  undertakings  (including  local  authorities) ; 

(c)  County  councils  and  local  authorities  have  extensive  powers  of  compulsory 
purchase  for  the  purposes  of  education,  housing,  roads,  town  planning,  and 
other  miscellaneous  functions  (including  the  acquisition  of  land  for  use  by 
parish  councils). 

2,  Town  and  Country  Planning 

(a)  confirmation  of  development  plans  (Part  II  of  1947  Act) ; 

(b)  planning  appeals  (Part  III  of  1947  Act,  and  other  powers — including  review 
by  Minister  under  Parts  II  and  V of  1954  Act)  ; 

(c)  stopping-up  or  diverting  highway  (Section  49  and  Sixth  Schedule,  1947  Act) ; 

(d)  designation  of  new  towns ; 

(f)  designation  of  national  parks ; 

if)  other  matters  under  National  Parks  and  Access  to  the  Countryside  Act,  1949, 
including  orders  relating  to  footpaths,  and  access  orders  ; 

(g)  references  under  S.  10  of  Mineral  Workings  Act,  1951  (heard  by  Advisory 
Committee,  other  Committee  or  other  person) ; 

(h)  inquiries  under  the  Licensing  Act,  1953,  regarding  proposals  of  licensing 
planning  committees,  etc. 
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3.  Agriculture  and  related  matters  (other  than  compulsory  purchase) 

(a)  inquiries  by  the  Agricultural  Land  Commission  under  the  Agriculture  Act, 
1947  (including  special  inquiries  under  S.  69  ; reporting  whether  land  should 
be  acquired,  under  S.  84 ; and  preparing  schemes  for  the  re-adjustment  of 
farm  boundaries  under  S.  87  and  the  Twelfth  Schedule) ; 

(b)  compulsory  hiring  of  land  for  smallholdings  under  Part  IV  of  the  Agriculture 
Act,  1947  : 

(c)  hearings  before  revocation  or  variation  of  improvement  schemes  under  Hill 
Farming  Act,  1946  {see  S.  7) ; 

(d)  modification  of  covenants  against  heather  or  grass  burning  (Hill  Farming 
Act,  1946— S.  21); 

(e)  making  of  rabbit  clearance  orders  under  Pests  Act,  1954; 

(f)  hearing  before  determining  tenancy  by  certificate  under  S.  22  of  Mineral 
Workings  Act,  1951  ; 

(g)  making  of  agricultural  marketing  schemes  under  the  Agricultural  Marketing 
Acts ; 

(h)  reports  to  Minister  of  Agriculture  by  a Consumers’  Committee,  or  a Committee 
of  Investigation  under  Agricultural  Marketing  Act  and  Regulations  ; 

(/)  representations,  under  the  Forestry  Act,  1951,  regarding  refusal  of  felling 
licences,  making  of  felling  directions,  purchase  of  trees,  etc. 

4.  Other  administrative  purposes 

(a)  clearance  orders,  etc.,  under  Housing  Act,  1936  (including  decision  whether 
house  is  unfit — ^which  affects  compensation  on  acquisition) ; 

{b)  Minister’s  discretion  under  S.  42  of  Housing  Act,  1936,  to  direct  payment 
of  additional  compensation  where  acquired  “unfit”  house  had  been  well 
maintained ; 

(c)  coast  protection  schemes  (Coast  Protection  Act,  1949) ; 

(d)  execution  of  land  drainage  works  (S.  59  of  Land  Drainage  Act,  1930)  and 
other  matters  under  that  Act ; 

(e)  confinnation  of  bye-laws  (including  bye-laws  under  River  Boards  Act,  1948) ; 

if)  inquiries  under  Public  Health  Act,  1936,  concerning  determination  of  differ- 
ences, making  of  orders,  giving  consents,  etc. ; 

(g)  extinguishing  public  rights  of  way  over  land  acquired  (S.  3 of  Acquisition  of 
Land  (Authorisation  Procedure)  Act,  1946) ; 

(h)  acquisition  or  retention  o-f  electricity  wayleaves,  and  the  cutting  or  lopping 
of  trees  under  the  Electricity  (Supply)  Acts  ; 

(0  inquiries  under  the  Mines  and  Quarries  Act,  1954. 

PART  n : Persons  or  bodies  by  whom  inquiries  are  conducted  for  the  purpose  of 
reporting  to  a Minister 

id)  departmental  inspector  (e.g.  Ministry  of  Housing  and  I^al  Government)  ; 

(b)  independent  inspector  (e.g.  under  Education  Act,  1944)  ; 

(c)  “ appointed  person  ” under  Agricultural  Marketing  Act,  conducting  inquiries 
under  Agricultural  Marketing  (Public  Inquiry)  Rules,  1949  ; 

(d)  Committee  of  Investigation  under  Agricultural  Marketing  Act  and  regulations  ; 

(e)  Consumers’  Committee  under  Agricultural  Marketing  Act ; 

if)  County  Agricultural  Executive  Committee,  acting  as  “the  person  appointed 
by  the  Minister  ” to  hear  representations  under  agricultural  legislation  ; 

(g)  Agricultural  Land  Commission  (special  inquiries,  etc.,  under  the  Agriculture 
Act,  1947) ; 

(h)  Advisory  Committee,  other  committee,  or  other  person,  under  S 10  of  Mineral 
Workings  Act,  1951  ; 
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(0  special  committee  under  Forestry  Act,  1951 ; 

(J)  War  Works  Commission  (appointed  under  S.  1 of  the  Requisitioned  Land 
and  War  Works  Act,  1945,  to  report  on  proposed  acquisitions,  etc.,  under  that 
Act). 

APPENDIX  C 


LAW  AND  PRACTICE  IN  SCOTLAND 

Memorandum  by  the  Scottish  Branch  of  The  Royal  Institution  of 
Chartered  Surveyors 

A.  CONSTITUTION  AND  WORKING  OF  TRIBUNALS 

1.  The  practice  of  appointing  statutory  tribunals  has  not  developed  in  Scotland  as 
fully  as  in  England  and  Wales  and  arbitration  is  to  a large  extent  still  preferred  as  a 
means  of  settling  disputes  relating  to  land.  The  provisions  of  the  Lands  Tribunal 
Act,  1949.  relating  to  the  appointment  of  a Land  Tribunal  for  Scotland,  have  not 
been  implemented,  and  matters  which  would  otherwise  have  gone  before  such  a 
tribunal  continue  to  be  dealt  with  by  arbitration  under  the  Acquisition  of  Land 
(Assessment  of  Compensation)  Acts,  1919  and  1931.  Similarly,  estate  duty  appeals 
and  other  related  matters,  which  in  England  and  Wales  now  go  to  the  Lands 
Tribunal,  continue  to  be  referred  to  a Panel  of  Referees  appointed  under  the 
Finance  (1909-1910)  Act,  1910. 

Appointments  to  both  tlie  Panel  of  Referees  and  the  Panel  of  Arbiters  are  made 
by  the  Land  Values  Reference  Committee  for  Scotland,  the  members  of  which  are 
the  Lord  President,  the  Lord  Justice  Clerk  and  the  Chairman  of  the  Scottish  Branch 
of  The  Royal  Institution  of  Chartered  Surveyors.  The  present  panels  (which  are 
identical)  consist  of  37  members,  of  whom  35  are  chartered  surveyors. 

The  Scottish  Branch  believes  that  the  number  of  cases  requiring  determination 
by  a referee  or  official  arbiter  under  either  the  Finance  (1909-1910)  Act,  1910,  or 
the  Acquisition  of  Land  (Assessment  of  Compensation)  Acts,  1919  and  1931,  is 
insufficient  to  justify  the  setting  up  of  a Lands  Tribunal  in  Scotland  at  the  present 
time.  The  amount  of  this  work  has  been  diminishing  and  the  existing  procedure 
for  the  selection  of  an  arbiter  from  the  official  panel,  suitably  qualified  to  deal  with 
each  particular  t^^pe  of  case,  is  sufficient  to  meet  all  requirements.  Although  the 
fundamental  change  made  in  1947  in  the  financial  basis  of  town  and  country 
planning  law  was  expected  to  cause  an  increase  in  arbitration  work,  this  has  not 
materialised,  and  there  is  no  indication  that  disputes  under  the  Town  and  Country 
Planning  Act,  1954,  will  make  any  unreasonable  demands  on  the  present  system. 

2.  Local  Valuation  Appeal  Committees 

Under  the  Lands  Valuation  (Scotland)  Act,  1854,  appeals  against  the  valuations 
of  the  Lands  Valuation  Assessors  appointed  by  the  local  authority  lie  in  the  first 
instance  to  local  valuation  committees  and  thence,  in  certain  circumstances,  to  the 
Valuation  Appeal  Court  consisting  of  three  Judges  of  the  Court  of  Session.  The 
members  of  the  former  are  at  present  appointed  by  the  rating  authority  itself.  The 
Som  Committee  on  Rating  and  Valuation  in  Scotland  proposed,  however,  that  these 
conunittees  should  in  future  be  appointed  by  the  sheriffs  principal  in  order  to 
remove  any  appearance  that  the  rating  authorities  were  judges  in  their  own  cause. 
This  recommendation  has  been  accepted  by  the  Government  and  incorporated  in 
the  Valuation  and  Rating  (Scotland)  Bill  now  before  Parliament.  The  Scottish 
Branch  is  in  favour  of  this  alteration  and,  subject  to  its  acceptance,  has  no  criticism 
to  make  of  the  procedure  for  dealing  with  valuation  appeals. 

3.  Arbitration  under  the  Agricultural  Holdings  (Scodand)  Act,  1949 

A large  variety  of  financial  and  other  matters  arising  from  the  Acts  fall  to  be 
decided  by  arbitration.  In  the  absence  of  agreement  between  the  parties,  arbiters 
are  appointed  from  a Panel  drawn  up  by  the  Lord  President  of  the  Court  of  Session 
in  consultation  with  the  Secretary  of  State  (Section  76).  The  Chairman  of  the 
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Scottish  Branch  of  The  Royal  Institution  of  Chartered  Surveyors  is  normally 
included  among  those  consulted  when  appointments  to  the  Panel  are  made. 

Consideration  is  at  present  being  given  to  the  desirability  of  increasing  the  propor- 
tion of  qualified  professional  men  on  the  panel.  Apart  from  this,  however,  there 
IS  no  criticism  of  the  present  procedure,  which  in  the  view  of  the  Branch  works 
satisfactorily. 

Appeals  lie  to  the  Scottish  Land  Court  in  certain  instances — e.g.  by  the  landlord 
on  the  refusal  of  the  Secretary  of  State  to  grant  a certificate  of  bad  husbandry,  or 
by  a landlord  or  tenant  against  the  decision  of  the  Secretary  of  State  regarding 
a iiohce  to  quit.  Under  Section  78  of  the  Act  differences  of  opinion  between  the 
landlord  and  tenant  of  an  agricultural  holding  may  by  agreement  be  referred  to 
the  Land  Court  in  lieu  of  arbitration. 


4.  The  Scottish  Land  Court 

This  Court,  some  of  whose  functions  have  been  described  in  the  preceding  para- 
graph, was  constituted  under  the  Small  Landholders  (Scotland)  Act  1911  It 
appears  to  fall  within  the  first  part  of  the  Committee’s  terms  of  reference  as  being 
in  the  nature  of  a tribunal  “ other  than  the  ordinary  courts  of  law.”  The  Court  is 
a body  corporate  with  a common  seal  and  operates  throughout  Scotland.  All 
Courts  of  Justice  take  judicial  notice  of  the  seal  and  any  order  purporting  to  be 
signed  with  it  is  received  as  evidence  without  further  proof.  Appeals  on  questions 
of  law  he  from  the  decisions  of  the  Land  Court  to  the  Court  of  Session. 

The  Court  consists  of  five  members  appointed  on  the  recommendation  of  the 
Secretary  of  State  for  Scotland.  The  Chairman,  who  has  the  status  of  a Judge  of 
the  Court  of  Session,  must  be  an  Advocate  of  the  Scottish  Bar  of  not  less  than  ten 
years  standing. 

The  Scottish  Branch  regards  the  Land  Court  as  being  generally  satisfactory  and 
does  not  wish  to  make  any  recommendation  for  alteration  of  its  constitution  or 
procedure. 


Tribunals,  constituted  under  the  Furnished  Houses  (Rent  Control)  Act, 


The  mew  of  the  Branch  is  that  these  tribunals  are  open  to  the  criticism  that  the 
knowledge  and  ability  of  their  members  vary  greatly  and  the  concensus  of  opinion 
is  that  both  landlords  and  tenants  would  be  assured  of  more  consistently  fair 
treatment  if  applications  lay  instead  to  the  Sheriff  Court 


B.  INQUIRIES  AND  HEARINGS 

6.  Basic  Principles 

MJi^Ln“amefy°? 

(a)  that  public  inquiries  should  be  held  with  promptitude  and  the  Minister’s 
decision  given  without  undue  delay  ; 

(b)  that  inquiries  or  hearings  should  be  conducted  by  independent  inspectors  or 

ooncerS”^'^^  “ot  by  officials  of  the  Government  Department 

(c)  that  the  procedure  at  inquiries  should  generally  follow  that  of  civil 
proceedmgs  ; 

(d)  that  the  views  of  Government  Departments  should  be  made  available  to 
the  parties  in  advance  and  be  open  to  discussion  during  the  proceedings  ; 

(e)  that  the  normal  rules  of  evidence  should  apply  ; 

(D  that,  at  the  conclusion  of  the  inquiry,  the  Minister  should  have  all  the 
information  necessary  to  reach  a decision  and  he  should  not  have  to  consult 
other  Departments  before  announcing  his  finding  ; 

(g)  that  the  report  of  an  inquiry  should  be  available  to  all  parties  and  that 
the  Minister  should  give  reasons  for  his  decision  ; and 
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{h)  that  there  should  be  a right  of  appeal  to  a legal  tribunal  on  the  ground 
that  there  had  been  a material  error  of  fact  or  law.  In  the  event  of  the 
appeal  being  upheld,  the  tribunal  should  have  power  to  annul  the  decision 
and  to  order  a re-hearing  by  another  person. 

The  Branch  wishes,  however,  to  add  the  following  observations  on  matters  relating 
especially  to  law  and  practice  in  Scotland. 

7.  Public  and  Press  to  be  admitted  to  Hearings  as  well  as  Inquiries 

“ Justice  should  not  only  be  done  but  be  seen  to  be  done  ” is  a widely  accepted 
maxim.  It  follows  that,  if  either  party  so  requests,  the  public  and  the  Press 
should  be  admitted  not  only  to  public  inquiries  (as  is  already  the  case)  but  also 
to  hearings.  Unfortunately  there  appears  to  be  an  impression  both  among  Depart- 
ments and  members  of  the  public  that  " hearings  ” must  necessarily  be  private  and 
conducted  behind  closed  doors.  It  is,  in  the  view  of  the  Scottish  Branch,  essential 
that  everything  possible  should  be  done  to  dispel  this  idea,  and  although  it  is  not 
suggested  that  hearings  should  be  advertised  in  the  newspapers,  as  in  the  case  of 
public  inquiries,  those  who  conduct  them  should  be  left  in  no  doubt  that  they 
may  admit  any  members  of  the  public  or  the  Press  who  may  wish  to  attend. 
That  this  is  not  at  present  universally  understood  may  be  illustrated  by  a reference 
to  the  hearing  of  a recent  planning  appeal  in  Paisley.  In  this  case  the  appellant 
wished  the  Press  to  be  admitted  to  the  hearing.  Upon  being  told  by  the  Com- 
missioner taking  the  hearing  that  the  Press  could  not  be  admitted,  the  appellant 
withdrew  and  the  proceedings  continued  without  him.  The  CommissioneT  stated 
at  the  time  that  his  instructions  from  the  Department  of  Health  were  that  the 
Press  should  not  be  admitted  and  that  this  followed  the  procedure  in  previous 
cases.  The  facts  were  later  reported  to  the  Department  of  Health,  who  ordered 
another  hearing  and  agreed  that  the  Press  be  permitted  to  attend. 

While  the  Branch  support  the  view  that  the  informal  atmosphere  of  a hearing 
may  in  some  cases  be  a suitable  alternative  to  the  procedure  of  a public  inquiry, 

they  feel  that  the  same  elementary  rights  of  justice  should  apply,  and  not  the 

least  important  of  those  is  that  there  should  be  no  objection  to  the  attendance 

of  members  of  the  public  or  the  Press  who  may  wish  to  be  present. 

8.  Persons  conducting  inquiries 

The  principal  Memorandum  of  Evidence  emphasises  the  importance  of  inquiries 
or  hearings  being  conducted  by  “ independent  inspectors  ”.  In  this  respect,  the 
existing  procedure  in  Scotland  is  different  from  that  in  England  and,  in  the  view 
of  the  Branch,  more  satisfactory.  Instead  of  appointing  staff  inspectors,  the 
Department  of  Health  invites  independent  “Commissioners”  to  take  inquiries  or 
hearings.  For  public  inquiries,  the  Commissioners  are  normally  members  of  the 
Bar  appointed  on  the  nomination  of  the  Lord  Advocate’s  Department,  but  in  the 
case  of  compulsory  purchase  orders  under  the  Housing  Acts,  they  are  appointed 
from  a panel  established  by  the  Lord  President,  the  Lord  Justice  Clerk  and  the 
Chairman  of  the  Scottish  Branch  of  The  Royal  Institution  of  Chartered  Surveyors. 
Members  of  the  Senior  and  Junior  Bar  and  surveyors  are  represented  in  approxi- 
mately equal  numbers  on  this  panel,  although  in  practise  the  legal  representatives 
are  more  frequently  appointed.  The  Commissioners  appointed  to  conduct  hearings, 
as  opposed  to  public  inquiries,  are  drawn  from  a variety  of  sources,  e.g.  retired 
county  clerks,  civil  servants,  and  members  of  the  legal  profession.  Practising 
members  of  other  professions,  including  surveyors,  are  also  appointed  from  time 
to  time.  It  is  understood  that  the  only  occasion  when  a serving  member  of  a 
Department  is  appointed  is  when  a case  arises  under  the  Advertisement  Regulations 
made  under  the  Town  and  Country  Planning  Act,  where  the  technicalities  are 
considered  by  the  Department  of  Health  to  justify  such  an  appointment. 

9.  Evidence 

The  Scottish  Branch  takes  the  view  that,  having  regard  to  practice  in  Scotland, 
all  evidence  at  inquiries  held  there  should  be  given  on  oath. 
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Examination  of  Witnesses 
Mr.  W.  E.  a.  Bull,  F.R.LC.S.,  F.A.I. 

Mr.  D.  J.  Cowen,  M.A.,  F.R.I.C.S.,  F.L.A.S. 

Mr.  T.  J.  Nardecchia,  B.Sc.,  F.R.I.C.S.,  F.A.I. 

Mr.  j.  M.  Wilkie,  F.R.I.C.S.  (Scottish  Branch) 

Mr.  R.  Steel,  B.Sc.,  Assistant  Secretary 

on  behalf  of  The  Royal  Institution  of  Chartered  Surveyors. 
Called  and  Examined. 


2389.  Chairman : I think  that  your 
written  evidence  falls  into  three  parts. 
There  is  the  introduction,  which  deals 
with  the  general  principles  which  you 
feel  to  underlie  your  approach  both  to 
tribunals  and  to  the  administrative  pro- 
cedures which  fall  within  the  purview 
of  our  Committee ; then  there  are  your 
observations  about  the  different  tribunals 
concerned  with  land ; and  thirdly,  there 
is  what  you  say  about  the  administrative 
procedures.  We  thought  that,  by  and 
large,  we  would  not  question  you  in  de- 
tail on  the  general  principles  which  you 
set  out,  partly  because  we  have  other 
opportunities  of  hearing  evidence  on 
these  principles  and  partly  because  I 
think  it  is  the  practical  experience  which 
lies  behind  the  evidence  which  you  have 
submitted  which  is  likely  to  be  of  the 
greatest  value  to  us  in  the  time  that  we 
have  to  question  you.  We  would  like, 
however,  to  invert  the  order  of  the  two 
main  parts  of  your  evidence  and  deal 
with  the  administrative  procedures  first, 
if  we  may. 

I should  like  to  put  one  very  general 
question  to  you  and  I should  be  grateful 
if,  in  your  reply,  you  could  give  some 
broad  indication  of  the  considerations 
which  lead  you  to  take  the  general  view 
which  I think  comes  out  in  the  particular 
comments  you  make  on  these  different 
administrative  procedures.  The  general 
point  is  this.  In  most  of  these  cases 
where  a Minister  decides  after  there  has 
been  a public  enquiry  or  hearing,  one 
can  look  at  the  whole  procedure  from 
two  points  of  view.  Both  points  of  view 
are,  within  limits,  justifiable  and  right. 
The  difficult  question  is  to  know  where 
the  limits  come.  Suppose,  for  example, 
that  the  enquiry  is  into  action  by  a local 
authority  and  objections  by  people  to  &e 
proposed  action  by  that  local  authority 
and  the  Minister  comes  in,  as  it  were, 
as  a third  party  to  decide.  From  the  one 
point  of  view  the  enquiry  has  the  charac- 
ter of  a judicial  hearing.  And  the  judi- 


cial character  of  the  procedure  is  not 
confined  to  the  enquiry  itself.  It  goes 
beyond  it.  Exactly  how  far  beyond  and 
in  what  way  are  matters  for  considera- 
tion, but  there  is  a judicial  quality  about 
it  all.  The  other  point  of  view  is  that 
the  whole  administrative  procedure  of 
which  the  enquiry  is  a part  is  itself  part 
of  the  ordinary  administrative  procedure 
of  government,  and  in  these  cases  govern- 
ment is  usually  concerned,  through  the 
particular  Minister  and  his  Department, 
in  carrying  out  a policy  which  has  been 
laid  on  the  Minister  and  the  Department 
by  Parliament.  Bringing  these  two  points 
of  view  to  bear  on  one  particular  thing, 
the  inspector’s  report,  from  the  one  point 
of  view  it  is,  as  it  were,  a judicial  docu- 
ment. I am  not  necessarily  using  the 
word  with  great  exactness,  but  it  is 
accepted  that  it  must  be  produced  in  a 
certain  way,  for  example,  the  parties 
must  be  given  a fair  hearing,,  and  so  on. 
From  another  point  of  view,  it  is  a 
matter  of  policy.  It  is  only  one  of  the 
pieces  of  advice  which  the  Minister  re- 
ceives in  the  business  of  carrying  out  his 
policy.  You  have  the  judicial  aspect  of 
this  total  administrative  procedure ; you 
have  the  policy  aspect.  Do  you  think 
that  in  the  observations  which  you  make 
in  dealing  with  this  question,  that  you 
take  fully  into  account  what  I am  calling 
the  policy  aspect  of  the  thing  as  well  as 

the  judicial? Mr.  Bull:  Yes,  Sir.  In 

setting  out  our  views  on  this  subject,  we 
did  take  into  account  the  policy  side. 
We  do  realise  what  a very  difficult  mat- 
ter it  is  and  how  difficult  it  is  to  draw 
the  line  precisely.  What  seems  to  be  a 
similar  decision  in  different  cases  may 
be  much  more  a matter  of  policy  in  one 
instance  than  it  is  in  the  other.  The  mat- 
ter of  policy  may  be  how  many  schools 
there  should  be  and  the  size  of  them. 
Where  those  particular  schools  should  be 
sited,  if  that  be  the  subject  of  the 
particular  enquiry,  is  less  a matter  of 
policy.  Although  we  accept  that  there 
are  many  ministerial  decisions  which  are 
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administrative  and  must  be  administra- 
tive in  the  ultimate  end,  we  feel  that  it  is 
important  that  this  quasi-judicial  enquiry 
which,  to  the  persons  attending,  seems 
to  be  a judicial  enquiry,  should  appear 
to  the  parties  concerned  to  be  an  abso- 
lutely open  and  above  board  procedure. 
It  should  not  appear  to  be  an  enquiry 
into  something  which  has  already  been 
substantially  decided  and  which  can  be 
aSected  by  all  sorts  of  behind-the-scenes 
procedures  of  which  the  appellant  knows 
nothing.  We  feel  that  the  publication  of 
the  report,  which  is  one  of  the  things  we 
advocate,  followed  by  the  decision  with 
reasons  would  do  a very  great  deal  to 
reassure  private  interests  concerned  in  the 
subject  matter  of  the  enquiry  and  the  pub- 
lic at  large  in  the  enquiry  itself.  There  are 
practical  instances  of  the  sort  of  things 
that  happen  which  I and  no  doubt  some 
of  my  colleagues  could  mention  which 
show  how  important  it  is  ihat  there 
should  be  a judicial  procedure  through- 
out, from  the  time  when  action  is 
initiated  to  the  time  when  the  Minister’s 
decision  is  given.  It  is  often  the  case 
that  the  Minister,  although  he  seems  to 
be  sitting  as  a judge  between  the 
authority  that  seelG  to  promote  the 
scheme  and  the  objector  whose  property 
is  affected,  is  in  fact  concerned  and  has 
been  concerned  in  it  as  a principal  in  the 
matter.  This  makes  it  all  the  more  im- 
portant, in  -our  view,  that  the  whole  pro- 
cedure should  be  very  clearly  above 
board  and  open  to  inspection  at  all 
stages. 

A particular  case  I have  in  mind  con- 
cerned two  adjoining  properties  in  one 
ownership,  situated  on  the  north  side  of 
a rectangular  shaped  area  of  land 
bounded  by  four  roads.  Both  properties 
were  built  before  the  war  for  use  as 
light  industrial  factories-cum-offices- 
cum-warehouses.  The  one  on  the  eastern 
side  was  destroyed  by  enemy  action  and 
was  the  subject  of  a cost-of-works  pay- 
ment. The  area  was  a very  densely  built 
up  one  with  a mixture  of  factories  and 
residental  properties.  During  the  war  it 
was  extensively  damaged.  When  the 
development  plan  was  in  draft  form,  a 
strip  of  land  on  the  west  side  of  the 
area  was  zoned  as  a commerial  area 
and  the  remainder  was  zoned  as  a resi- 
dential area.  The  eastern  boundary  of 
this  strip  cut  through  the  adjoining 
properties  so  that  the  part  that  had  been 
destroyed  became  zoned  residentially 
and  the  part  that  remained  standing  was 


zoned  commercially.  As  a result,  there 
was  an  objection  made  at  the  inquiry 
into  that  plan  which  asked  that  the 
property  which  had  been  destroyed 
should  be  re-zoned  commercially  be- 
cause the  appellants  desired  to  rebuild 
it  and  re-occupy  it  in  conjunction  with 
their  adjoining  property.  The  inquiry 
was  closed.  Some  considerable  time 
before  a decision  on  the  plan  was  made, 
^e  local  authority  approached  the 
owners  saying  that  they  intended  to 
make  a compulsory  purchase  order  on  the 
destroyed  property  that  was  zoned  resi- 
dentially — there  had  been  no  decision  on 
the  objection  to  the  plan  at  the  time — 
and  in  the  result  they  acquired  the 
property.  In  fact  they  did  not  actually 
make  a compulsory  purchase  order  be- 
cause the  owners  decided  that  in  the 
circumstances  it  was  useless  to  oppose 
the  authority  and  that  they  had  better 
sell  it  to  them.  At  the  development 
plan  inquiry  at  which  the  zoning  of  the 
destroyed  property  was  objected  to,  it 
was  said  that  the  area  had  been  planned 
most  carefully  yard  by  yard  and  that 
the  piece  destroyed  was  needed  for  a 
service  road.  The  programme  map 
showed  that  nothing  would  happen  to 
the  property  that  had  not  been  destroyed 
for  20  years.  That  was  the  plan.  Then, 
Sir,  tihe  next  thing  that  happened  was 
that,  despite  what  had  been  said  at  the 
objection  to  the  plan,  a compulsory  pur- 
chase 'Order  was  made  on  the  property 
that  was  zoned  in  the  draft  map  as  a 
commercial  area  and  the  property  was 
acquired  for  adding  to  the  residential 
area.  The  compulsory  purchase  order 
was  objected  to,  and  the  Minister  ap- 
pointed an  inspector  to  hear  the  objec- 
tion. It  transpired  that  what  had 
happened  was  this.  In  the  interval  while 
the  plan  was  being  considered,  the  Minis- 
ter had  come  to  the  conclusion  that  the 
whole  of  the  area  would  be  better  zoned 
residentially.  He  had  suggested  to  the 
planning  authority  that  that  was  what 
he  proposed  to  do.  The  planning  autho- 
rity had  enquired  of  the  local  authority 
whether,  if  they  changed  the  zoning, 
they  would  be  willing  to  acquire  and.  in- 
clude it  in  the  remainder  of  the  develop- 
ment for  residential  purposes,  to  which 
the  answer  was  yes.  So  we  had  the 
position  where  the  plan  had  been 
changed  after  the  inquiry  had  been 
closed  and  no-one  had  had  the  oppor- 
tunity of  bringing  out  into  the  open  the 
merits  or  demerits  of  the  alterations  in 
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zoning.  The  inspector  was  appointed 
by  the  Minister,  who  had  already  de- 
cided to  change  the  zoning,  to  hear  the 
objection  into  the  compulsory  purchase 
order,  and,  in  spite  of  the  objection,  he 
confirmed  it. 

Now,  those  sorts  of  circumstances 
give  rise  to  intense  dissatisfaction  and 
disquiet  on  the  part  of  the  objector  who 
feels  that  he  knows  nothing  of  what  has 
happened.  In  that  particular  case,  one 
feels  that  it  would  have  been  so  much 
better  if  the  Inspector  had  been  quite 
separate  and  an  entirely  independent 
report  had  been  made  which  had  been 
seen  by  the  objectors  before  the  decision 
was  arrived  at. 

2390.  Is  this  a relatively  recent  case? 
In  actual  fact,  the  compulsory  ac- 
quisition is  not  completed  yet.  It  is  just 
about  to  be  completed.  It  is  within  the 
last  12  months. 

2391.  Sir  Geoffrey  King'.  What  was 

the  basis  of  the  objection  to  the  com- 
pulsory purchase  order? The  basis 

of  the  objection  to  the  compulsory  pur- 
chase order  was  this.  The  parties  con- 
cerned had  built  the  property  for  their 
own  occupation.  They  had  been  there 
for  many  years  and  were  well  known  in 
that  neighbourhood.  They  thought  they 
would  find  it  extremely  difficult  to  find 
another  property,  and  after  the  enquiry, 
at  which  it  had  been  said  that  their 
adjoining  property  would  not  in  any 
event  be  disturbed  for  20  years,  they 
had  set  about  adapting  and  altering  and 
adding  to  their  premises  for  their  own 
particular  purposes.  They  felt  it  very 
hard  that,  within  less  than  twelve  months 
of  having  been  told  that  there  was  at 
least  twenty  years  before  development 
of  any  kind  was  contemplated,  they 
should  suddenly,  having  made  their 
plans  and  adapted  their  factories,  be  told 
that  the  property  was  to  be  acquired 
after  all. 

2392.  Was  there  any  dispute  about  any 

of  those  facts? ^None  at  all. 

2393.  So  that  the  inspector,  if  he  was 

enquiring  into  the  facts  relating  to  the 
compulsory  purchase  order,  was  dealing 
with  something  where  the  facts  were  sub- 
stantially agreed? ^Yes.  I do  not  know 

whether  my  colleagues  would  like  to  say 
anything  on  any  similar  practical 
example. — Mr.  Nardecchia : I have  in 
mind  a case  which  arose  during  the 
course  of  the  London  Development  Plan. 


In  fact,  I believe  it  has  been  mentioned 
before  this  Committee  previously.  I am 
referring  to  the  National  Library 
designation  proposal  in  the  County  of 
London  draft  plan.  In  that  case,  all 
that  occurred  was  that  an  area  of  7-4 
acres  in  Holbom  was  designated  as 
subject  to  compulsory  acquisition  on  be- 
half of  the  Minister  of  Works,  and  a 
note  attached  to  the  plan  said  that  de- 
velopment of  that  site  would  take  place 
between  the  fifth  and  the  twentieth  year 
after  the  confirmation  of  the  plan,  if  con- 
firmed, and  that  there  would  be  displace- 
ment of  population  to  the  extent  of  1,050 
existing  residential  occupiers.  That  was 
the  only  note  in  the  development  plan 
of  the  purpose  for  which  the  property 
was  required  to  be  made  the  subject  of 
compulsory  purchase.  The  residents 
in  Holborn  banded  together  and 
appointed  advisers,  whose  first  course  of 
action  was  to  approach  the  planning 
authority  with  a request  for  information 
about  the  project.  In  fact,  a letter  was 
sent  asking  certain  specific  questions  as 
to  the  nature  of  the  entire  proposal.  The 
information  was  refused,  as  was  a request 
for  a meeting  to  discuss  the  matter.  It 
was  stated  in  the  refusal  that  information 
would  be  given  at  the  enquiry  itself. 
Thus  the  objectors  did  not  know  the 
full  extent  of  the  case  which  they  had 
to  meet  until  the  actual  opening  of  the 
enquiry.  The  enquiry  was  in  fact 
opened  by  the  planning  authority,  who 
called  evidence,  and  counsel  for  the 
objectors  cross-examined  the  evidence 
that  was  tendered.  During  the  course  of 
the  proceedings  it  was  discovered  that  the 
planning  authority  had  been  instructed 
to  choose  one  of  three  particular  sites 
immediately  adjoining  the  British 
Museum  buildings,  and  the  main  ques- 
tion which  the  objectors  wished  to  have 
ventilated  was  whether  such  a vastly  im- 
portant project  of  this  kind  should  be 
sited  in  Holborn  at  all  or  whether  it 
would  be  better  sited  elsewhere.  That 
particular  point  was  shut  out  of  the  en- 
quiry because,  after  all,  the  enquiry  was 
an  enquiry  into  objections.  The  objec- 
tors there,  I know,  feel  that  there  was 
no  onus  upon  the  promoting  authority 
to  show  a good  reason  or  to  show  any 
reason  for  the  choice  of  the  particular 
site.  The  planning  authority  were 
restricted  to  a choice  of  three  sites 
adjoining  an  existing  building.  The  main 
issue  involved  was  not  tested  or  brought 
out  and  the  impression  was  given  that 
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the  fundamental  issue  had  been  decided 
behind  closed  doors  before  the  enquiry, 
and  a good  deal  of  dissatisfaction  was 
felt. 

2394.  Chairman:  A decision  of  the 

character  which  you  are  describing— -I 
mean  one  so  important  not  merely  in 
terms  of  area  of  ground  that  would  be 
involved  or  the  particular  site  that  would 
be  involved — really  approaches  a de- 
cision of  policy,  does  it  not? May  I 

say  at  once,  Sir,  that  quite  evidendy  a 
proposal  of  that  kind  is  a policy  decision, 
but  the  question  of  the  location  of  that 
most  important  project  is  perhaps  a mat- 
ter on  which  the  Minister  would  wish  to 
inform  his  mind  by  hearing  all  who  felt 
that  they  had  something  to  contribute 
towards  that  problem.  I do  not  seek  to 
minimise  the  importance  of  the  proposal 
or  the  policy  there. 

2395.  But  granting  that,  may  I just  pur- 
sue it  for  a moment?  What  you  really 
raise  is  the  problem  which,  of  course, 
this  Committee  has  already  encountered 
in  hearing  evidence  from  other  witnesses, 
the  problem  of  alternative  sites.  Now, 
that  is  a problem  which  can  regress  ad 
infinitum,  and  if  you  pursued  the  line 
of  thought  you  were  indicating  to  its 
furthest  possible  conclusion,  you  would 
have  a number  of  enquiries  about  a num- 
ber of  possible  sites  with,  of  course, 
objections  being  taken,  in  all  probability, 
to  each  of  them,  and  no  end.  That 
would  defeat  the  ipolicy,  because  while 
there  may  be  good  considerations  about 
why  it  should  be  here  rather  than  there, 
if  the  objections  are  to  everywhere 
nothing  >will  happen.  Given  that  you  want 
the  objectors  to  a particular  site  to  have 
a fair  deal  in  the  enquiry,  how  do  you 
deal  with  the  problem  of  the  alternative 
site,  because  that  is  really  what  you  are 

raising,  is  it  not? If  I may  say  so, 

there  is  a further  point  as  well.  First, 
land  has  been  acquired  for  library  pur- 
poses by  the  British  /Museum  in  the  past 
by  private  Act  of  Parliament.  In  that 
way,  for  example,  the  grounds  for  the 
propc«al  are  put  forward,  the  issues  are 
canvassed  and  a choice  is  made  of  a 
site.  Here  we  have  a form  of  proce- 
dure adopted — and  this  is  my  real  point 
—which  is  inappropriate  to  the  entire 
issue.  The  choice  of  a site  for  a national 
library  is  certainly  not  a local  affair ; 
it  is  possibly  international  and  certainly- 
of  a national  character.  By  pursuing  the 
proposal  in  a particular  development 
plan  in  a particular  locality,  the  main 


issues  in  which  many  people  were  in- 
terested were  not  publicly  canvassed  or 
discussed  or  considered  at  all.  Had  there 
been  perhaps,  on  a project  as  important 
as  that,  some  special  committee  of  en- 
quiry, evidence  could  have  been  taken 
from  many  quarters  with  a view  to  con- 
sidering alternative  sites  and  recommend- 
ing which  would  be  the  best  site  to  satisfy 
the  policy  needs  of  the  Minister. 

2396.  One  of  the  things  that  we  have 
been  told  in  evidence — and  it  is,  of 
course,  explicitly  referred  to  in  the 
pamphlet  Rule  of  Law,(})  the  authors  of 
which  gave  evidence  to  us  recently(2)  is 
that  Parliament  has  not  got  the  time  or 
the  opportunity  for  dealing  with  many 
of  these  questions,  as  it  used  to  when 
pressure  of  business  was  less ; otherwise 
one  might  say,  if  one  agreed  that  a 
particular  matter  was  one  of  national 
policy,  that  the  appropriate  forum  in 
which  it  should  be  debated  and  decided 
was  Parliament.  It  is,  I suppose,  for 
this  reason  that  Parliament  has  given  to 
Ministers  certain  duties  in  connection 
with  development  plans.  You,  I think, 
are  objecting  to  that.  What  I am  anxious 
to  ascertain  is  the  grounds  on  which  you 
are  doing  that,  because  obviously  the 
matter  that  you  raise  is  of  importance  to 
the  Committee,  and  therefore  the  clearer 
we  can  be  about  the  grounds  of  dissatis- 
faction the  more  we  shall  be  helped. 

It  is  probably  a question  as  to  how  far 
you  propose  to  stretch  the  word 
“ policy  ”.  If  you  propose  to  stretch  it 
to  the  point  at  which  a particular  site  is 
the  one  chosen  as  a question  of  policy, 
then  there  would  hardly  seem  to  be 
much  necessity  for  an  enquiry  procedure 
at  all.  If,  on  the  other  hand,  the  policy 
is  simply  to  provide  such  a thing  as  a 
national  library,  then  it  is  surely  reason- 
able that  the  person  responsible  for  im- 
plementing that  policy  should  have  an 
opportunity  of  obtaining  the  public’s  re- 
actions. My  point  is  that  a designation 
order  in  a development  plan,  concerned 
with  purely  local  matters,  is  an  inappro- 
priate procedure  for  dealing  with  a 
national  library.  Cases  of  that  kind 
might,  if  parliamentary  time  cannot  be 
spared  for  them,  justify  the  appointment 
of  a separate  and  independent  committee 
which  could  gather  together,  for  sub- 
mission to  the  Minister,  all  the  evidence 


(f)  Rule  of  law:  A study  by  the  Inns  of 
Court  Conservative  and  Unionist  Society,  1955. 
(2)  Oral  Evidence,  Ninth  Day. 
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as  to  where  such  a vast  project  should 
be  sited. 

2397.  Mr.  Pritchard : In  paragraph  28 
of  your  Memorandum,  you  set  out  four 
sources  of  grievance.  You  state  that  the 
feeling  of  grievance  that  is  aroused  may 
be  ill-founded,  but  is  nonetheless  real. 
Can  you  give  any  further  practical  ex- 
ample to  show  the  feeling  of  grievance? 

Mr.  Bull:  Yes,  Sir,  there  are  those 

four  sources,  and  I would  have  ifliought 
that  they  gave  rise  to  a feeling  of 
grievance  in  most  cases  in  which  the 
objector  has  not  succeeded.  Of  course, 
if  he  succeeds  he  is  fairly  happy  about 
it,  but  it  is  where  he  does  not  succeed 
and  he  gets  the  feeling  that  something 
has  perhaps  happened  of  which  he  is  not 
aware  and  he  does  not  see  ithe  report,  that 
gives  rise  to  that  sense  of  grievance.  I 
do  not  know  that  I can  give  any  more 
actual  examples  of  grievances. 

2398.  Are  these,  in  your  view,  matters 

which  can  be  and  would  be  remedied  by 
what  you  suggest  later  in  your  Memo- 
randum?  Of  course,  there  are  two 

grievances  which  would  not  be  com- 
pletely removed.  The  first  is  the 
question  of  the  amount  of  the  com- 
pensation which,  in  some  circumstances, 
is  less  than  the  market  value  of  the  pro- 
perty. That  is  the  major  source  of 
grievance  which  can  only  be  removed  by 
an  alteration  in  the  law.  But  I think  that 
a very  great  deal  of  the  dissatisfaction 
that  is  felt  with  the  present  procedure 
would  be  removed  if  objectors  had  much 
greater  access  to  the  reasons  which  led  to 
the  adverse  decision. 

23(99.  Have  you  seen  the  evidence 
which  was  given  by  Sir  George  Cold- 
stream, the  Permanent  Secretary  to  the 
Lord  Chancellor  ?(^) ^Yes. 

2400.  Did  you  see  the  comment  that 
he  made,  that  if  we  tend  to  judicialise 
this  one  stage  in  a long  stream  of  pro- 
cedure it  might  lead  the  objectors  further 
up  the  garden  path  and,  although  for  a 
moment  their  grievance  may  be  removed, 
ultimately  it  will  be  worse.  Would  you 

comment  on  that? 1 did  read  that 

and,  personally,  I strongly  disagree  with 
that  view.  It  seems  to  me  that  the  ordi- 
nary man  knows  that  properties  have  to 
be  acquired  compulsorily  for  the  public 
good,  and  that  the  great  majority  of 
people  will  be  satisfied — ^they  will  not 
want  to  lose  the  property,  but  they  will 

(^)  Oral  Evidence,  Seventh  Day. 
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be  satisfied — if  they  feel  that  their  case 
has  been  fully  presented  and  fully  con- 
sidered and  the  result  is  a just  one,  ar- 
rived at  on  appropriate  reasons  and  on 
full  consideration  of  the  evidence  that 
was  given. 

2401.  So  you  think  that,  if  a person 
feels  he  has  won  at  the  local  enquiry  but 
in  fact  has  lost  ultimately  and  gets  his 
property  taken  away  from  him,  he  will 
have  less  grievance  by  knowing  what  has 

happened  all  the  way  through? That 

is  my  own  very  strongly  held  view,  yes. 

2402.  In  paragraph  29,  you  refer  to 
certain  cases  under  the  Public  Health 
Acts.  May  I ask  what  had  you  in  mind 

there? ^The  laying  of  sewers.  That 

does  not  come  within  your  terms  of 
reference,  I think. 

2403.  Chairman:  I think  the  effect  of 
the  proposals  before  us  is  really  to  sug- 
gest that  they  ought  to  be  brou^t  within 
our  terms  of  reference,  i.e.  provision  for 
a hearing  of  enquiry  ought  to  be  made? 
Yes. 

2404.  Mr.  Pritchard:  Have  you  had 

experience  of  the  laying  of  water  mains 
by  local  authorities  under  the  two  differ- 
ent procedures?  There  is  the  Public 
Health  Act  procedure,  which  is  similar 
to  the  procedure  which  applies  to  the 
laying  of  sewers,  where  they  give  notice 
and  put  down  the  main,  and  there  is 
the  procedure  under  the  Water  Act 
where  they  have  to  get  the  consent  of 
the  owner,  or,  if  the  consent  of  the 
owner  is  unreasonably  withheld,  then 
there  is  appeal  to  the  Minister.  Have 
you  had  practical  experience  of  that  sort 
of  thing  under  the  two  different  pro- 
cedures? Can  you  compare  them? 

I have  not  had  practical  experience  of 
that.  I have  had  cases  in  which  the 
water  main  has  been  laid  with  consent, 
but  there  has  been  no  difficulty  about  it 
and  I have  not  experienced  any  difficulty. 

2405.  Your  paragraphs  31  and  38  deal 
with  the  inspector.  As  I understood  it, 
you  recommend  a permanent  inspec- 
torate, appointed  by  the  Lord  Chancel- 
lor. Did  you  consider  how  many 
inspectors  there  would  have  to*  be  in  tins 

permanent  inspectorate? ^We  have 

considered  the  magnitude.  We  know  the 
vast  number  of  planning  appeals,  in.  par- 
ticular, that  there  are. 

2406.  Where  would  these  inspectors 

come  from? The  planning  appeals 

are  now  heard  by  inspectors.  One  would 
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have  thought  that  the  necessary  inspec- 
torate could  be  provided.  I dare  say  it 
might  mean  that  some  of  the  servants 
of  the  Minister  who  at  present  conduct 
these  appeals  would  become  independent 
inspectors  for  the  time  being. 

2407.  During  the  changeover,  you 

would  not  sack  the  lot  and  have  a new 
lot  appointed? ^No,  certainly  not. 

2408.  All  future  appointments,  you 

sugg^t,  should  be  by  the  Lord  Chancel- 
lor?  ^Yes.  The  Lord  Chancellor 

would  have  available  to  him,  I should 
have  thought,  the  persons  who  are  at 
present  conducting  these  enqmries.  If 
an  independent  inspectorate  is  set  up, 
then  a great  many  of  these  men  who,  as 
we  say,  conduct  their  enquiries  admir- 
ably would  no  longer  be  required  in 
their  Department  for  that  purpose.  I 
think  we  should  feel  that  a man  who 
had  been  employed  as  an  inspector  and 
who  had  become  an  independent  inspec- 
tor would  be  a perfectly  admirable 
person  for  the  job. 

2409.  Is  it  an  advantage  or  a disad- 
vantage for  the  inspector  to  begin  the 
enquiry  knowing  generally  the  policy  of 

the  Minister? 1 do  not  see  that  this 

knowing  of  the  policy  by  the  inspector 
is  as  important  as  it  has  been  made  out 
to  be.  I have  myself  been  an  inspector 
on  two  occasions  for  Ministry  of  Educa- 
tion enquiries,  and  in  neither  case  did  I 
find  myself  embarrassed  by  any  lack  of 
knowledge  of  what  was  going  on  in  the 
Department.  The  issues  were  perfectly 
capable  in  those  instances  of  a clear-cut 
report  and,  I thought,  a reasonable 
decision. 

2410.  In  paragraph  32  of  your  Memo- 
randum you  recommend  that  there 
should  be,  as  I understand  it,  something 
in  the  nature  of  pleadings.  This  would 
apply  to  the  objector  as  well  as  to  the 

promoter? Have  we  in  fact, 

suggested  that  it  should  be  strictly 
limited?  We  are  not  wanting  to  make 
the  procedures  as  formal  as  they  would 
he  in  a court  of  law.  I think  we  would 
desire  that  the  inspector  should  have  a 
discretion  to  listen  to  what  was  said  by 
the  parties,  even  though  perhaps  the 
grounds  did  not  fully  cover  what  they 
wanted  to  say.  But  we  did  want  both 
parties  to  know  substantially  the  case 
that  -^ey  would  have  to  meet  before- 
hand. 


2411.  May  I look  at  the  actual  word- 
ing and  see  whether  I have  correctly 
appreciated  what  you  are  saying?  You 
say : “ For  this  purpose,  it  should  be 
made  obligatory  for  each  party  at  an 
enquiry  to  submit  beforehand  a short 
‘ statement  of  case  ’ denoting  the  points 
of  his  case,  and  so  defining  and  limiting 
the  issues.”  I am  wondering  how  that 
is  going  to  affect  a private  individual 
who  appears  in  person  at  the  enquiry. 
Would  he  be  able  to  comply  with  that, 

or  would  he  be  prejudiced  by  that? 

If  we  consider  an  enquiry  into  a com- 
pulsory purchase  order,  I do  not  think 
that  he  would  be  adversely  affected  by 
stating  his  reasons  beforehand. 

2412.  He  will  have  put  in  his 
objections  beforehand,  not  knowing  the 

promoters’  reasons,  will  he  not? ^He 

will  have  put  in  his  objections,  not  know- 
ing the  case  of  the  acquiring  authority, 
yes. 

2413.  Will  the  promoters  then  put  in 
their  case?  How  will  this  work  in 

practice? Both  sides  would  have  to 

submit  statements  of  case,  which  would 
be  exchanged,  I suppose,  in  much  the 
same  way  as  in  more  formal  proceedings 
in  a court  of  law. 

2414.  But  they  will  not  do  it 
simultaneously,  will  they? — ^-No.^  The 
objector  will  have  to  get  his  objection 
in  in  the  first  instance,  and  the  pro- 
moting authority  will  then  have  to  de- 
liver its  statement  of  case. 

2415.  There  will  be  replies  to  those 

objections? Yes. 

2416.  Will  there  be  a rejoinder  to  the 

replies? 1 do  not  think  so.  I do  not 

thinlc  that  it  would  be  necessary  to  take 
it  to  such  a degree  of  formality  as  that. 
All  we  wanted  '-was  that,  before  the 
enquiry  started,  there  should  be  a greater 
understanding  by  both  sides  of  the  issues 
and  reasons  that  led  to  the  promotion  of 
the  scheme  and  to  the  objections. 

2417.  Really  what  you  are  getting  at  is 
that  the  promoting  authority  ought  to 
put  in  their  statement  of  case?  The 
objectors’  statement  is  already  sufficiently 

covered  by  their  objections? Yes,  I 

think  so.  Perhaps  I should  add  that  to- 
wards the  end  of  paragraph  32  we  do 
say,  on  the  procedure  at  the  enquiry, 
that  discretion  should  always  be  reserved 
to  the  person  conducting  the  enquiry  to 
assist  anybody  conducting  his  own  case 
personally,  and  we  do  not  mean  that  if 
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a man  was  conducting  his  own  case  per- 
sonally he  should  be  prejudiced  by  not 
having  said  something  in  his  written 
statement  that  he  later  wanted  to  say 
before  the  inspector. 

2418.  Is  that  done  at  the  moment? 
Do  you  find  that  there  is  assistance  given 

at  the  moment? Yes,  great  assistance 

is  given  at  the  moment. 

2419.  So  you  are  not  making  any  com- 
plaint about  that? No.  That  was 

merely  by  way  of  qualifying  what  we 
said  about  the  delivery  of  particulars. 

2420.  You  do  not  want  your  recom- 

mendation to  interfere  with  the  existing 
satisfactory  practice? ^No. 

2421.  Can  you  develop  at  all  the  point 
you  make  in  paragraph  34  about  secrecy 
being  the  greatest  single  cause  of  unrest? 

1 do  not  think  I can,  really.  I think 

what  I have  already  said  makes  it  clear 
that,  in  our  view,  it  is  this  feeling  that  a 
great  deal  goes  on  behind  the  scenes  of 
which  the  objector  has  no  knowledge  and 
which  may  lead  to  the  decision,  in 
particular  the  feeling  that  other  bodies 
are  consulted  after  the  enquiry  is  closed 
to  the  detriment  of  the  objector.  For  ex- 
ample, there  was  a case  in  which  a man 
wished  to  build  a house ; he  was  refused 
planning  consent  to  have  a garage  with 
the  house.  On  an  appeal — an  inspector 
heard  the  appeal  and  reasons  were  ad- 
vanced as  to  why  the  garage  should  be 
allowed — something  was  said  by  the 
planning  authority  about  the  danger  of 
an  access  from  this  garage  on  to  the 
road,  which  was  a main  road.  There 
were  houses  up  and  down  the  road 
which  had  garages.  This  was  a house 
which  had  not  had  a garage  before.  It 
was  destroyed  by  enemy  action  and  was 
to  be  rebuilt  with  a garage.  At  the  in- 
spection, when  the  inspector  went  tO'  look 
at  the  property,  he  actually  said : “ Well, 
of  course,  it  does  not  much  matter  what 
I put  in  my  report.  This  is  going  to  be 
decided  by  the  Minister  of  Transport.” 
Eventually  a decision  was  given  against 
the  appellant.  That  sort  of  thing  behind 
the  scenes  does  cause  a great  deal  of 
unrest.  The  objector  feels : “ There  I 
am  ; I have  been  objecting  to  this  thing 
and  the  fellow  who  is  going  to  take  the 
decision  has  not  heard  the  evidence  and 
does  not  know  anything  about  it.” 

2422.  Chairman : Is  the  complaint 

there  that  really  humanity  is  imperfect 
and  administration  is  not  always  wise? 
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Obviously,  if  an  inspector  said  that,  he 

should  not  have  done  so. ^Yes,  that 

was  an  off-the-record  remark,  of  course. 
The  complaint  really  was  that  no  one 
from  the  Department  that  was  really- 
going  to  decide  was  there  to  talk  about 
it.  That  was  really  the  complaint.  The 
evidence  that  the  witnesses  of  the  plan- 
ning authority  gave  was  second-hand  on 
the  instructions,  presumably,  of  the 
Ministry  of  Transport. 

2423.  Mr.  Pritchard:  Would  that  be 
remedied  under  your  recommendations-? 
It  is  recommended  in  our  Memoran- 
dum that  if  the  decision  is  one  which 
depends  upon  the  views  of  another  De- 
partment, then  that  Department  should 
be  represented  at  the  enquiry  and  give 
evidence,  subject  to  cross-examination. 

2424.  In  paragraph  36  (“  Rights  of 
Appeal  ”)  sub-paragraph  (ii)  relates  to 
material  errors  of  fact  or  law.  How  are 
you  going  to  prove  a material  error  of 

fact? If  the  report  is  published  and 

contains  misstatements  of  fact  that  can 
be  shown  to  be  misstatements  of  fact, 
then  that  would  be  established,  would  it 
not? 

2425.  The  appellant  is  going  to  say 
that  the  report  of  the  inspectoj.  states  a 
fact  that  does  not  tally  with  the  e-vidence? 
^That  is  so,  yes. 

2426.  He  is  not  going  to  introduce 

new  matter,  is  he? No,  he  is  merely 

going  to  say  that  the  facts  as  reported  do 
not  accord  with  the  evidence  given. 

2427.  And  how  is  the  evidence  prov^ 

at  the  appeal? ^If  there  was  a short- 

hand note,  of  course  it  would  be  cap- 
able of  proof,  but,  if  not,  then  there 
would  have  to  be  on  the  appeal  proof  by 
the  witness  whose  evidence  is  mis- 
reported.  He  would  have  to  be  heard 
again  to  prove  that  what  he  said  was 
mis-reported. 

2428.  Are  you  recommending  a short- 
hand note? No,  not  as  a rule.  It  is 

far  too  expensive.  There  are  sometimes, 
of  course,  shorthand  notes  at  the  more 
important  enquiries. 

2429.  As  regards  paragraph  39  (“  Time 

Limits”)  do  you  find  that  there  is,  in 
practice,  undue  delay  in  fixing  the  en- 
quiry?  It  is  very  difficult  for  anyone 

not  in  the  Ministry  to  know  their 
administrative  difficulties,  but  delays  of 
several  months  do  seem  to  the  private 
practitioner  to  be  very  long. 
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2430.  Have  you  heard  of  cases  where 
the  parties  have  asked  that  the  enquiry 
should  be  delayed  because  it  was  due 
to  be  held  before  they  were  ready? — 
Yes.  indeed.  I suppose  that,  while  it 
may  depend  on  the  working  of  the  par- 
ticular Department  on  the  one  side,  it 
frequently  depends  on  the  solicitors  and 
surveyors  on  the  other. 

2431.  Is  it  a practical  difficulty  that  has 

arisen — the  delay  over  holding  the  en- 
quiry?  ^We  think  that,  on  the  whole, 

the  delays  are  too  long,  yes. 

2432.  In  sub-paragraph  (d)  of  para- 

graph 39  you  refer  to  the  grievance 
caused  by  delays  in  giving  planning  de- 
cisions. Can  you  give  an  example? 

Yes.  An  application  was  made  for  con- 
sent to  rebuild  the  remaining  part  of  a 
factory  which  had  been  damaged  by 
enemy  action.  Two-thirds  of  the  factory 
had,  in  fact,  been  destroyed.  One-third 
of  it  had  already  been  rebuilt  with  plan- 
ning permission.  The  factory  was  in  an 
area  which  was  planned  as  an  open 
space,  probably  in  thirty  years  time.  Two 
months  elapsed.  The  planning  authority 
asked  for  an  extension  of  time  and  got 
it,  and  from  enquiries  made  from 
time  to  time  it  seemed  that  the  planning 
authority  were  going  to  give  consent — 
and  indeed  one  would  have  thought  that, 
if  they  had  already  granted  one  consent, 
it  was  likely — but  extensions  were  asked 
for  and  continued  to  be  asked  for  until 
nine  months  had  elapsed.  The  applicant 
then  wrote  to  the  planning  authority  to 
say : “ We  have  given  you  all  these  ex- 
tensions— we  should  not  have  done,  but 
we  have  done — ^we  thought  you  were 
going  to  consent.  If  we  do  not  hear, 
we  are  not  going  to  give  another  one 
and  at  the  end  of  a fortnight  from  the 
expiry  of  the  last  extension  we  shall 
appeal  ” — ^which  they  did.  Within  three 
days  of  the  appeal  being  lodged,  the  plan- 
ning authority  telephoned  to  say : 
“ Please  write  to  the  Minister  and  with- 
draw the  appeal  because  we  are  going 
to  give  you  consent  ”.  Whereupon  the 
appellant  wrote  to  the  Ministry  saying: 
“ We  withdraw  because  we  are  informed 
by  the  planning  authority  that  they  will 
give  consent  “ Oh,  no,”  said  the  Minis- 
try,  “ you  can’t  do  that  now.  You  have 
appealed  to  Caesar  and  to  Caesar  you 
must  go,  and  here  is  the  date  fixed  for  the 
appeal.”  Whereupon  we  went  back  to 
the  planning  authority  and  said : “ Look 
this  is  rather  silly.  Can’t  you  persuade 


the  Ministry  that  this  is  nonsense,  be- 
cause we  shall  be  going  to  appeal  with 
the  planning  authority  and  the  appellant 
both  in  agreement”.  They  agreed,  and 
said  to  the  Ministry : “ Isn’t  this  rather 
foolish?  ” To  which  the  Ministry  re- 
plied : “ No,  it  is  not ; it  has  got  to  go 
on  ”.  I then  wrote  to  the  Permanent 
Secretary  and  set  out  the  facts,  and  had 
a reply  saying  that  if  we  would  withdraw 
the  appeal  the  consent  would  be  granted. 
But  the  whole  of  that  procedure  took 
twelve  months,  and  the  factory  was  one 
which  was  urgently  requiring  its  exten- 
sions, they  had  a very  large  export  trade, 
and,  as  I say,  a planning  consent  had 
been  given.  It  appeared  afterwards  that 
the  principal  reasons  for  the  delay  were 
partly  mistakes  in  administration  but 
partly  because  the  thing  was  going  all 
round  various  Departments  on  .the  ques- 
tion whether,  after  aH,  despite  the  plan- 
ning consent  already  grants,  the  factory 
should  foe  compulsorily  acquired  and  the 
use  put  an  end  to,  in  view  of  the  intention 
to  make  it  an  open  space  thirty  years 
hence. — Mr.  Nardecchia:  There  are 

numerous  cases  of  delay  in  getting  a 
planning  decision.  In  fact,  it  is  almost 
rather  the  rule  that  one  extends  the 
period  of  two  months.  In  many  cases 
several  extensions  have  to  be  made.  It  is 
the  most  practical  thing  to  do  because 
the  alternative,  appealing  to  the  Minis- 
ter, is  a very  long  procedure,  and  there 
is  a natural  reluctance  not  to  appeal 
until  you  know  whether  the  planning 
authority  have  or  have  not  any  objec- 
tions to  the  development  proposed. 

2433.  In  paragraph  40,  sub-paragraph 
(i),  you  mention  a very  important  mat- 
ter, namely  that  a development  plan  may 
be  altered  to  the  detriment  of  some 
owner  who  has  no  opportunity  of  com- 
menting. Do  you  offer  any  solution  to 

that  problem? Mr.  Bull:  One  would 

have  thought  that  the  number  of  occa- 
sions in  which  the  Minister  does  alter 
the  plan  are  few,  and  that  it  would  have 
been  possible  to  have  a supplementary 
enquiry  into  those  particular  proposals 
so  that  the  Minister  might  announce  his 
intention  and  the  parties  might  have  an 
opportunity  of  giving  their  views. 

2434.  There  should  be  a re-advertise- 

ment of  the  proposals,  with  a further 
opportunity  for  objection  and  a further 
enquiry? ^Yes,  we  thought  so. 

2435.  Just  one  other  matter.  In  para- 
graph 43  you  suggest  that  the  term 
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“ compulsory  purchase  order  ” is  mis- 
leading in  that  it  is  in  effect  only  a pro- 
posal subject  to  confirmation.  Do  you 
know  of  cases  in  which  people  have 
been  taken  in  by  that  misleading  name? 

^Yes,  indeed  business  men  and  not 

merely  small  people. 

2436.  The  matter  can  be  remedied 

fairly  simply? ^Yes,  although  I do 

not  know  that  it  would  be  a complete 
remedy.  It  is  probably  the  smaller 
person  who  is  probably  going  to  conduct 
his  cwn  case  who  is  mainly  affected  by 
it. 

2437.  Lord  Balfour  of  Burleigh : I 
would  like  to  go  back  to  the  national 
library  case  which  we  were  told  about 
by  Mr.  Nardecchia.  Could  you  tell 
me  the  grounds  of  the  objections?  I 
take  it  that  the  objectors  were  objecting 

largely  to  being  disturbed  at  all? 

Mr.  Nardecchia : There  were  two  grounds. 
First  the  general  question  of  hardship 
to  the  occupiers  of  the  area ; second, 
the  wider  issue  that  it  was  not  an  appro- 
priate place  for  a national  library  and 
that  the  whole  matter  had  not  been 
properly  considered. 

2438.  I see.  Now,  would  the  question 
of  price  come  into  it?  Would  it  be 
apprehended  that  they  would  not  get 

market  value? 1 think,  Sir,  that 

financial  considerations  inevitably  come 
into  any  question  of  compulsory  pur- 
chase. but  I would  say  also  there  that 
the  objection  was  by  no  means  princi- 
pally fought  on  that  question  and  that 
question  did  not  arise  at  the  enquiry,  so 
far  as  I remember. 

2439.  What  I wanted  to  pursue  was 
your  suggestion  that  in  a case  of  that 
sort  it  might  be  better  to  have  some  kind 
of  preliminary  independent  enquiry  into 
the  whole  question  of  where  was  the 

best  site. ^Yes,  Sir.  In  other  words, 

what  I was  suggesting  was  an  enquiry 
into  the  proposals  of  the  plan  and  not, 
as  happened,  an  enquiry  into  the  objec- 
tions to  the  proposals  of  the  plan.  There 
was  no  onus  on  the  persons  putting 
forward  this  scheme  to  give  their  reasons 
why  they  thought  this  was  the  proper 
place  for  the  national  library.  In  fact, 
certain  reasons  were  put  forward,  but 
they  were  not  open  to  cross-examination. 

2440.  So  that  really  your  feeling  is  that 

the  result  was  a foregone  conclusion, 
and  that  in  those  circumstances  the  en- 
quiry was  merely  an  opportunity  for 
what  is  called  blowing  off  steam  and 
very  little  else? ^That  is  so,  yes. 

32145 


2441.  And  your  view  is  that  it  really 

had  no  practical  value  at  all? 

Whether  it  had  or  not.  Sir,  I do  not 
know,  but  it  has  left  the  feeling  in  the 
minds  of  the  objectors,  who  were  the 
local  chamber  of  commerce,  that  the 
matter  was  not  properly  considered,  and 
that  their  objections  were  not  properly 
considered.  The  main  point  really  is 
where  it  should  be  because  everyone 
must  realise  that,  with  a project  of  that 
kind,  when  the  best  site  is  chosen, 
private  interests  must  give  way  to  the 
larger  public  interests. 

2442.  Your  constructive  suggestion  is 
that  the  Minister  should  have  appointed 
a committee  to  survey  the  whole  field 
and  say  where  this  national  library 

should  go? ^That  is  my  personal 

view,  yes. 

2443.  Can  you  suggest  any  kind  of 
borderline  between  the  projects  which 
the  Minister  would  decide  in  the  light 
of  his  own  departmental  knowledge  and 
those  where  he  ought  to  go  outside  for 

wider  enquiry? ^I  think  there,  Sir,  the 

problem  is  one  of  scale.  Normally 
where  the  Minister  is  himself  proposing 
some  action  such  as  a new  town,  etc., 
you  do  get  matters  where  policy  might 
be  paramount.  In  the  case  of  some- 
thing like  the  national  library,  which  is 
not  so  big  as  a new  town,  I should  have 
thought  there  the  policy  was  merely  the 
decision  to  spend  or  not  to  spend  a large 
sum  of  public  money  on  its  provision, 
and  that  the  remaining  questions  in- 
volved so  many  outside  people  that  an 
enquiry  would  be  the  best  form  of  deter- 
mining its  proper  location. 

2444.  Then,  having  held  such  an  en- 
quiry presumably  in  public,  and  the 
Minister  having  given  his  decision,  that 
would  be  res  judicata  and  you  would 

have  no  further  public  enquiry. 1 

think  what  you  say  is  correct,  namely 
that  at  such  an  enquiry  the  promoting 
authorities  would  put  forward  their  sug- 
gestions as  to  sites. — Mr.  Bull'.  There 
is  a possibility  of  dealing  with  such  a 
matter  as  the  designation  of  land  for  a 
public  library  in  an  alternative  way  if 
the  enquiry  into  the  development  plan 
were  an  enquiry  into  the  plan  rather 
than  into  the  objections  to  the  plan. 
We  touch  on  it  in  paragraph  40  (i)  of 
our  Memorandum  where  we  say : 

“ When  a development  plan  is  sub- 
mitted, objections  may  be  made 

against  the  proposals  actually  shown 
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in  it,  and  the  public  enquiry  will  be 

at  present  into  those  objections.” 

If  the  enquiry  were  into  the  plan,  then 
it  would  be  possible  for  the  interested 
parties  to  raise  the  whole  question — 
within  the  area  covered  by  the  plan,  of 
course — of  the  location  of  the  national 
library,  rather  than,  as  at  present, 
merely  be  limited  to  objections  by  the 
persons  on  whose  land  the  library  hap- 
pens to  be  shown  in  the  draft  plan. 

2445.  You  would  like  an  enquiry  from 
a positive  point  of  view  to  establish  the 

validity  of  a development  plan? ^\Ve 

should*  very  much  like  that  possibility 
to  be  examined.  It  has  been  canvassed 
a number  of  times  and  we  do  not  think 
by  any  means  it  would  be  impossible. 
We  think  it  ought  in  principle  to  deal 
with  the  matters  in  the  plan  as  a whole 
and  allow  bodies  and  parties  concerned 
to  raise  the  wider  issues  of  the  plan 
rather  than  be  limited  to  the  specific 
objections. 

2446.  What  stage  has  the  establish- 

ment of  development  plans  reached  over 
the  country'? They  are  indeed  ad- 

vanced. They  are  due  for  revision  every 
five  yeai^.  There  will  be  a further 
enquiry  after  the  five  year  period,  or 
there  should  be. 

2447.  A further  enquiry  of  what 

nature? An  enquiry  into  alterations 

proposed  in  the  plan. 

2448.  Is  not  that  something  of  the 
kind  you  are  suggesting — a positive 

enquiry? 1 think  it  only  relates  to 

objections  again.  We  are  not  quite  sure 
of  the  exact  procedure  that  will  be 
followed.  Many  of  the  original  plans 
still  aw'ait  approval,  and  in  some  cases 
it  looks  as  though  the  five  years  may 
be  up  before  the  original  draft  plan  is 
confirmed. 

2449.  Is  it  a practical  proposition  that 
there  should  be  in  every  case,  on  the  re- 
newal of  a development  plan,  an  enquiry 

from  a positive  point  of  view? It 

would  have  to  be  discussed  with  the 
Ministry.  I assume  it  might  mean  re- 
consideration of  the  whole  of  the  plan, 
and  it  would  be  a pity  if  there  had  not 
been  an  enquiry  into  the  plan  originally. 
Of  course,  it  would  be  a question  of  de- 
gree. If  a particular  plan  was  so  to  be 
altered  as  to  make  a new  plan,  I would 
think  then  that  the  enquiry  might  be 
into  the  new  plan  as  a whole,  but  that  is 
not  a very  likely  case. 


2450.  If  the  Minister  chose  to  institute 

such  an  enquiry,  would  that  require 
legislation? It  would  require  legisla- 

tion to  enable  the  enquiry  to  be  made 
into  the  plan. 

2451.  What  would  be  your  remedy  for 
the  situation  which  arose  in  the  case  of 
the  two  properties  which  you  mentioned 

earlier. If  our  proposals  here  were 

adopted  the  position  would  seem  to  the 
objectors  less  unfavourable  to  them  in 
that  their  objection  to  the  compulsory 
purchase  order  would  have  been  heard 
by  someone  who  was  not  a servant  of 
the  Minister,  whose  mind  had  changed 
and  initiated  the  whole  of  this  alteration. 
He  would  have  been  an  independent  man 
who  would  have  made  an  independent 
report  and  they  would  have  felt  that  the 
result  of  the  enquiry,  the  confirmation  of 
the  order,  was  not  necessarily  the  fore- 
gone conclusion  which  it  seemed  to  them 
to  be  in  those  particular  circumstances. 

2452.  Lord  Silkm : May  I just  go  back 

to  the  national  library?  This  was  an 
enquiry  on  the  County  of  London  plan. 
It  was  not  a specific  enquiry.  The 
national  library  was  merely  one  re- 
latively small  incident  in  the  County  of 
London  plan? Mr.  Nardecchia:  Yes. 

2453.  Objection  was  taken  to  other 
aspects  of  the  plan.  I think  there  were 

in  all  about  8.000  objections? A very 

large  number. 

2454.  And  the  enquiry  lasted  forty 

days? 1 believe  the  sitting  days  were 

spread  over  nine  months, 

2455.  Your  suggestion  is  that  there 
should  be  a specific  enquiry  about  the 
national  library,  which  you  have 
recognised  is  simply  an  incident  in  the 
whole  plan.  It  would  also  mean  similar 
enquiries  on  all  sorts  of  other  aspects? 

With  respect,  Sir,  I do  not  think  so. 

One  of  .the  points  I was  making  was  that 
it  was  an  inappropriate  incident  to  be 
in  the  development  plan  at  all.  The 
national  library  which  would  be  the 
future  home  of  the  British  Museum 
library  is  something  which,  if  it  is  to  be 
enquired  into  at  all.  should  not,  in  my 
view,  have  to  arise  on  an  objection  from 
people  living  in  a restricted  locality,  with- 
out an  opportunity  for  the  full  proposals, 
which  affect  scholars  and  students 
throughout  the  British  Isles  and  possibly 
throughout  the  world,  to  be  properly 
considered.  In  other  words,  I am 
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suggesting  that  the  procedure  in  a de- 
velopment plan  is  a dangerous  procedure 
to  adopt  for  schemes  of  that  kind. 

2456.  You  accept  the  policy  of  having 

a development  plan? ^Yes. 

2457.  And  that  plan  must  be  made  by 
somebody,  and  the  legislation  implies  that 
it  should  be  made  by  the  planning 
authority.  Now  is  the  suggestion  that 
that  plan  having  been  made  by  the 
planning  authority  there  should  then  be 

a series  of  separate  enquiries? ^No, 

Sir.  The  suggestion  put  forward  is  that 
where  a development  plan  is  made  the 
reasons  for  the  proposals  in  the  develop- 
ment plan  should  be  gone  into.  That  is 
one  of  the  suggestions  made  in  our 
Memorandum.  I was  referring,  not  to 
the  library  case,  but  to  the  rather  special 
and  very  restricted  number  of  cases  in 
which  Ministers  other  than  the  Minister 
of  Housing  and  Local  Government  ask 
planning  authorities  to  include  in  their 
plans  designations  for  compulsory  pur- 
chase for  a specific  purpose.  Now  that 
is  a very  convenient  and  necessary  way 
of  dealing  with  certain  matters,  such  as 
telephone  exchanges,  but  I was  trying  to 
put  forward  the  view  that  for  something 
like  the  national  library  that  procedure 
was  not  the  proper  one  -to  adopt  and.  in 
fact,  leads  to  this  sense  of  frustration  on 
the  part  of  the  objectors. 

2458.  Can  you  have  a comprehensive 
plan  of  an  area  without  saying  exactly 
what  is  going  to  be  done  in  that  area? 
Mr.  Bull : I would  like  to  say  some- 
thing on  that,  if  I may.  I do  not  think 
it  is  essential  that  every  proposal  by 
a Department  or  authority  to  acquire 
some  land  for  some  purpose  should  be 
designated  on  the  plan.  Indeed,  we 
think,  and  I think  it  is  being  accepted 
more  and  more  by  the  planning  authori- 
ties, there  is  a good  deal  wrong  with 
the  designation  system.  There  are  tre- 
mendous disadvantages  because  once 
land  is  designated  the  owners  of  that 
land  are  very  adversely  affected. 

2459.  May  I interrupt  you?  I did  not 
gather  you  had  been  making  a case 

against  designation? We  have  not. 

Mr.  Nardecchia  was  saying  that  what- 
ever may  be  the  general  views  on  de- 
signation, designation  was  a most 
inappropriate  means  of  dealing  with  the 
proposal  for  a national  library.  Designa- 
tion did  not  allow  the  larger  issues  to 
be  debated.  The  plan  would  have  been 
perfectly  good  without  that  designation. 
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2460.  That  is  a matter  which  the  Minis- 
ter decides  upon.  He  either  confirms 
designation  or  does  not.  But  did  you  not 
go  rather  further  than  that  and  say  that 
there  should  have  been  a special  enquiry? 

Mr.  Nardecchia:  I think.  Sir,  there 

may  be  perhaps  a misunderstanding.  The 
bulk  of  the  proposals  in  the  plan  were 
prepared  by  the  planning  authority,  but 
in  the  case  of  the  national  library  the 
planning  authority  were  told  which  of 
three  sites  immediately  adjoining  a 
building  they  were  to  choose — the  best 
one  of  these  three  for  the  national 
library.  The  planning  authority  them- 
selves disclaimed  at  the  enquiry  any 
responsibility  for  the  siting  of  the 
national  library  in  Holborn  as  Holbom. 
Therefore  one  has  a situation  in  which 
the  planning  authority  is  asked  to  do 
something  on  behalf  of  a Minister  and 
those  proposals  are  not  available  for  ven- 
tilation at  the  public  enquiry  at  all. 

2461.  In  the  course  of  planning  you 
must  have  these  proposals  by  Ministers 
other  than  the  Minister  of  Housing  and 
Local  Government,  must  you  not?  They 
want  their  telephone  exchanges,  employ- 
ment exchanges,  public  offices  and  so 
on.  Are  you  not  ibound  to  incorporate 
them  into  a plan?— —Where  you  have 
normal  development  proposals  of  that 
kind,  as  I said,  a development  plan  is 
a convenient  method  of  including  them, 
but  I was  saying  that  there  is  a differ- 
ence between  them  and  something  of  the 
nature  of  a national  library.  Your  tele- 
phone exchange  and  your  employment 
exchange  are  matters  of  local  concern 
and  the  objectors  in  the  locality  can  deal 
with  the  local  problem  and  put  forward 
their  objections.  In  the  case  of  some- 
thing of  a national  character,  the  local 
persons  may  have  something  to  say,  but 
they  are  unlikely  to  be  aware  of  every- 
thing that  should  be  said  concerning  the 
proposal. 

2462.  I do  not  want  to  spend  too  much 
time  on  this  particular  matter.  My  im- 
pression was  that  you  had  got  it  rather 
out  of  proportion  to  the  magnitude  of 
the  enquiry.  Now  I want  to  deal  with 
one  or  two  other  aspects  of  the  same 
thing.  You  have  got  a development 
plan,  and  assuming  objections  are  made 
and  that  they  are  successful — and  they 
sometimes  are — then  the  Minister  must 
delete  certain  proposals  from  the  plan. 
For  instance,  in  the  case  of  your  library 
you  might  have  deleted  these  particular 
proposals  and  he  would  then  have  had 

A 14 


Printed  image  digitised  by  the  University  of  Southampton  Library  Digitisation  Unit 


402 


COMMITTEE  ON  ADMINISTRATIVE  TRIBUNALS  AND  ENQUIRIES 


to  set  out  some  proposals  for  placing  the 
library  elsewhere.  Is  it  your  sugges- 
tion that  he  should  not  'be  able  to  do 
that  without  having  another  enquiry  on 
the  alternative  location? No,  my  sug- 

gestion is  this,  that  there  are  proposals 
of  a character  which  are  unsuitable  for 
designation  procedure. 

2463-  I am  speaking  generally. On 

general  questions,  where  you  have  pro- 
posals in  a development  plan  to  which 
objections  are  taken,  the  Minister  if  he 
is  satisfied  that  those  objections  are  valid, 
does  in  fact,  as  you  say,  delete  the  pro- 
posals from  the  plan.  The  usual  prac- 
tice, I understand,  is  for  the  local  plan- 
ning authority  to  consider  &e  issues 
afresh  in  the  light  of  the  Minister’s  de- 
cision, and  on  the  revision  of  the 
development  plan  to  take  steps  at  five- 
yearly  intervals  to  put  forward  fresh 
proposals. 

2464.  Is  it  not  a fact  that  the  Minis- 

ter may  make  an  order,  for  instance,  that 
certain  land  which  is  zoned  in  the  de- 
velopment plan  as  industrial  should  be 
residential?  Might  he  not  also  say  the 
reverse? Yes,  but  I was  only  deal- 

ing with  the  deletion  of  proposals.  So 
far  as  alterations  and  m<^ifications  are 
concerned  the  Minister  then,  as  you 
know,  issues  an  explanatory  letter  and 
map  showing  the  alterations  he  has 
made. 

2465.  Do  you  say  that  that  should  then 
become  the  subject  of  a new  enquiry? 

Yes.  To  take  the  London  plan  as 

an  example,  some  300  acres  of  land 
zoned  for  industry  were  re-zoned 
residential,  and  so  far  as  that  part  of 
the  plan  is  concerned  we  are  left  in  the 
unfortunate  position  that  owners  of  pro- 
perty who  had  agreed  with  an  industrial 
zoning  and  had  made  no  comment  on 
the  draft  plan,  suddenly  found  the  zoning 
change  to  residential  without  any  right 
of  objection.  We  suggest  that  that  part 
of  the  plan  should  have  been  open  to  a 
fresh  enquiry  before  the  Minister  finally 
made  up  his  mind. 

2466.  Where  he  has  presumably  made 
up  his  mind,  if  he  contemplates  making 
any  variation  in  the  plan  as  submitted, 
before  doing  so,  before  finally  deciding, 

he  should  have  a fresh  enquiry? ^The 

suggestion  is  that  where  the  Minister 
proposes  to  take  a different  view  from 
that  of  the  planning  authority,  and  to  put 
forward  entirely  new  proposals  which  are 
not  the  proposals  of  the  planning 


authority,  then  before  his  mind  becomes 
closed  on  that  point,  an  opportunity 
should  be  afforded  to  objectors  and  the 
planning  authority  themselves  to  put 
forward  their  views  to  the  Minister.  At 
the  moment  I understand  that  informal 
discussions  take  place  between  the 
planning  authority  and  representatives  of 
the  Minister,  but  they  are  only  informal 
and  the  ordinary  objector  is  excluded. 
The  Minister  normally  accepts  what  the 
planning  authority  plans,  but  if  the 
Minister  wishes  to  plan  a part  of  the 
area  all  over  again  himself,  then  I think 
you  are  starting  the  process  afresh  and 
there  should  be  a fresh  opportunity  of 
enquiry  ; but  that  having  been  done,  that 
would  seem  to  me  to  be  a conclusion  of 
the  matter. 

2467.  I was  not  necessarily  suggesting 
that  the  Minister  normally  makes  _ an 
entirely  fresh  plan.  These  modifications 
are  relatively  small,  but  they  may  be 
widespread  and  they  do  not  materially 
affect  the  plan.  If  there  were,  as  you 
suggest,  a fresh  enquiry  and  as  a result 
the  Minister  felt  that  he  had  been  wrong 
in  the  modifications  he  proposed  to  make 
and  that  some  other  proposal  was  the 
right  one,  would  he  not  need  yet  another 

enquiry? That  is  a possibility,  but  of 

course  there  must  be  finality  at  some 
point.  There  is  a solution  to  that,  but 
before  I suggest  that  I would  like  to 
draw  your  attention  to  certain  practical 
examples  which  arise  as  well  as  the  par- 
ticular case  in  which  the  Minister  takes  a 
plan  submitted  to  him  by  a planning 
authority,  takes  a proposal  to  which  there 
is  no  objection,  and  himself  modifies  it. 
There  is  also  the  case  where,  for  example, 
the  planning  authority  proposes  to 
zone  certain  buildings  as  residential ; an 
objector  objects  to  that  proposal,  and 
negotiations  take  place  between  the 
objector  and  the  planning  authority.  The 
planning  authority  may  possibly  agree 
with  the  objector  that  they  can  recom- 
mend the  Minister  to  alter  the  plan  by 
re-zoning  the  properties  for  office 
purposes.  On  the  written  undertaking 
of  the  planning  authority  the  objector 
withdraws  his  objection  and  does  not 
appear  at  the  enquiry  into  the  develop- 
ment plan.  That  happened  in  many  in- 
stances, for  example,  in  the  London  plan. 
Now  in  some  cases  the  Minister  con- 
firmed the  alterations  he  was  asked  to 
make  to  the  plan,  and  in  other  cases  he 
did  not.  It  seems  to  me  that  where  the 
planning  authority  and  the  objector  are 
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in  agreement,  it  is  wrong  for  the  Minister 
to  alter  the  plan,  either  by  means  of 
modification  or  hy  means  of  giving  effect 
to  what  has  been  agreed  without  holding 
an  enquiry  into  those  suggestions. 

2468.  That  could  be  met  by  adminis- 

tration. Next  time  an  objector  will  not 
withdraw  his  objection  but  he  will  make 
his  case,  and  that  will  be  met? ^Yes. 

2469.  Do  you  object  to  the  Minister 
having  power  to  make  variations,  even 
though  the  owner  of  the  property  and 

the  council  have  agreed? No,  I do 

not  object  to  that  power  in  the  slightest. 
It  is  obviously  in  his  own  power.  What 
I am  saying  is  that  before  that  power 
is  exercised  there  would  seem  to  be  a 
good  case  for  the  local  considerations  to 
be  ventilated  to  the  Minister’s  inspector 
and  for  both  sides  of  the  picture  to  be 
before  the  Minister. 

2470.  I was  suggesting  that  that  could 
possibly  be  met  by  the  objector  not  with- 
drawing his  objection,  even  though  the 
local  authority  had  given  it  favourable 
consideraiton,  but  I do  not  want  to 
pursue  that.  I want  to  go  on  to  the 
question  of  inspectors.  The  real  problem 
arises  with  the  Ministry  of  Housing  and 
Local  Government  on  planning  enquiries. 
The  Ministry  of  Education  enquiries  are 
relatively  few,  and  I should  have 
thought  that  questions  of  policy  did  not 
often  arise,  but  in  what  way  do  you 
consider  the  position  would  be  improved 
if  the  inspectors  were  chosen  by  the 
Lord  Chancellor  and  were  not  on  the 

pay-roll  of  the  Minister? Mr.  Bull: 

Very  shortly,  justice  would  be  seen  to  be 
done  as  well  as  in  fact  be  done.  It  is 
this  prejudice  about  what  really  amounts 
to  a man  hearing  his  own  case:  that  is 
broadly  the  reason  for  it.  The  inde- 
pendence of  the  inspector  would  be  a 
great  factor  in  the  minds  of  the  objectors 
whose  private  interests  were  being 
affected.  They  would  feel  that  their 
case  was  not  being  decided  beforehand 
or  on  issues  that  were  closed  to  them. 

2471.  It  is  not  suggested  that  the 

inspector  should  take  the  decision?  He 
would  still  be  reporting  to  the  Minister 
and  his  report  would  take  the  form  of 
advice? Yes. 

2472.  The  advice  would  be  in  exactly 
the  same  form.  There  would  be  the 
enquiry,  which  I gather  you  say  is  quite 
unexceptionable  as  it  is  at  the  moment, 
and  there  would  be  a report  to  the 


Minister  with  a recommendation  in 
exactly  the  same  form? Yes. 

2473.  The  only  difference  would  be 
that  the  inspectorate  would  not  be 
employed  by  the  particular  Minister? 
— And  that  the  report  would  be 
published. 

2474.  That  is  a separate  point. 

They  very  much  go  together, 

2475.  But  on  the  question  of  their 

independence  I was  just  wondering  what 
difference  it  makes? It  is  an  elabora- 

tion of  our  view  of  the  rules  of  natural 
justice  which  we  set  out  in  the  beginning: 
of  the  Memorandum.  We  think  it  is. 
the  right  procedure  to  be  followed,  to 
make  it  perfectly  clear  to  the  objector 
that  the  enquiry  is  as  nearly  a judicial 
enquiry  as  it  is  possible  to  have  in  the 
particular  circumstances. 

2476.  I do  not  press  this  in  detail  but, 
with  some  considerable  experience  of 
this,  I have  never  felt  that  the  fact  that 
the  inspector  was  on  the  pay-roll — and 
that  is  all  it  comes  to— of  a particular 
Jslinister,  affected  the  mind  of  the 
appellant.  The  enquiries  are  conducted 
in  a manner  as  nearly  judicial  as  possible. 
You  yourself  pay  a tribute  to  the  way 
in  which  they  are  conducted.  Does  it 

reaUy  matter? We  think  it  does 

matter.  Our  experience  shows  that  the 
people  for  whom  we  act  feel  that  the 
inspector  is  living  from  day  to  day  with 
the  thoughts  and  policy  of  his  Ministry, 
so  that,  with  the  best  will  in  the  world, 
he  cannot  bring  to  bear  on  the  matter  at 
issue  the  same  unbiased  mind  that  a man 
would  bring  who  was  not  day  by  day 
subject  to  the  same  influences.  I do 
not  suggest  that  at  present  the  inspectors’ 
views  are  biased,  but  they  must  be 
coloured  by  the  influences  to  which  they 
are  daily  subjected.  We  want  uncoloured 
views  and  recommendations. — Mr. 
Wilkie:  May  I draw  attention  to  para- 
graph 8 of  Appendix  C to  our  Memo- 
randum. You  will  see  that  in  Scotland 
enquiries  are  held  by  specially  selected 
persons  who  are  neither  members  of  any 
Government  Department  nor  of  a local 
authority.  I should  also  like  to  read 
to  you  part  of  paragraph  2 of  Appendix 
C dealing  with  Local  Valuation  Appeal 
Committees.  There  we  said  : — 

“ The  members  of  the  former  are  at 

present  appointed  by  the  rating 

authority  itself.  The  Sorn  Committee 

on  Rating  and  Valuation  in  Scotland 
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proposed,  however,  that  these  com- 
mittees should  in  future  be  appointed 
by  the  sheriffs  principal  in  order  to 
remove  any  appearance  that  the  rating 
authorities  were  judges  in  their  own 
cause.” 

I think  that  underlines  the  particular 
point  that  Lord  Silkin  is  getting  at. 

2477.  The  difference  appears  to  be 
that  in  that  case  they  are  deciding  and 
not  merely  recommending. — ; — Yes,  but 
the  point  I am  making  is  one  of 
principle. 

2478.  I understand  your  point. It 

would  remove  any  appearance  of  the 
inspector  being  biased. 

2479.  Your  suggestion  is  that  the  in- 

spector’s report  should  be  circulated  with 
the  decision? Mr.  Bull'.  Yes. 

2480.  A successful  objector  may  not 

care  very  much  what  is  in  the  inspector’s 
report.  What  comfort  do  you  think  it 
would  be  to  the  objector  who  is  not 
successful? think  I have  already  ex- 

plained why  I think  it  would  he  a com- 
fort. For  one  thing  justice  would  be 
seen  to  be  done.  The  more  open  this 
proceeding  can  be  the  less  the  objector 
will  feel,  as  he  does  feel  at  present,  that 
he  is  prejudiced  by  a procedure  under 
which  his  case  is  reported  by  a man 
who  is  a servant  of  the  Minister  who 
decides.  The  fact  that  the  report  is  to 
be  published  will  mean  that  the  decision 
will  refer  to  the  reiwrt  and,  if  necessap^, 
give  reasons  in  detail  for  disagreeing  with 
it.  Publication  of  the  report  will  also 
have  an  effect  in  the  Department  itself. 
It  will  undoubtedly  mean  that  the  report 
will  be  considered  very  much  more  care- 
fully if  the  whole  of  that  procedure  is  to 
be  published. 

2481.  Your  suggestion  is  in  order  to 
satisfy  the  appellant  that  his  case  has  had 
every  possible  consideration.  I visualise 
the  case  where  the  inspector  recommends 
that  the  case  should  be  allowed  and  the 
Minister  disagrees.  Might  that  not  cause 
even  greater  difficulties  than  at  the 

present  time? ^No,  Sir.  We  should 

have  thought  that  that  was  the  ve^  case 
in  which  it  was  desirable  to  publish  the 
report.  We  do  not  agree  with  the  view 
that  it  would  cause  difficulties.  We  do 
not  think  the  appellant  will  feel  more 
aggrieved  because  the  report  of  the  in- 
spector has  been  departed  from  for  the 
reasons  stated  in  the  decision.  The  owner 
of  a property  which  is  compulsorily 
acquired  would  then  get  a fair  deal.  In 


the  particular  instance  I cited,  compen- 
sation was  not  a grievance  at  all. 

2482.  I want  to  ask  you  about  cases 
where  the  Minister  has  evidence  from 
other  Departments.  You  do  recognise 
that  it  is  very  often  a purely  administra- 
tive decision  that  he  has  to  make,  for 
instance  the  exact  location  of  a road. 
The  difficulty  about  your  observations 
is  that  the  exact  location  of  a road  is 
a matter  for  the  Minister  of  Transport 
and,  if  the  Minister  of  Housing  and 
Local  Government  were  to  hear  the 
evidence  of  the  Minister  of  Transport 
and  then  give  a decision,  he  would  be 
put  in  a position  which  is  constitution- 
ally not  correct.  His  decision  is,  accord- 
ing to  our  constitutional  doctrine,  a 
decision  of  a Government.  If  there  is 
any  conflict  between  one  Minister  and 
another,  there  are  ways  of  settling  it, 
but  one  Minister  is  not  in  a position, 
and  ought  not  to  be  in  a position,  to 
make  a decision  against  another  Minis- 
ter. Now  if  you  do  appreciate  the 
dilemma,  I would  like  to  have  your  views 

on  it? 'We  have  seen  that  argument 

advanced,  but  it  is  one  that  surely  could 
be  got  over  without  a great  deal  of 
difficulty.  In  advancing  plans  and  in 
getting  the  right  answers  in  respect  of 
road  projects,  we  think  it  would  be  an 
excellent  thing  if  the  representatives  of 
ffie  Ministry  of  Transport  in  these  plan- 
ning enquiries  would  make  up  their 
minds  and  give  evidence  in  respect  of 
roads. 

2483.  Would  you  then  allow  the  Minis- 
ter of  Housing  to  decide? ^Someone 

has  got  to  decide  when  the  evidence  is 
given.  There  is  still  consultation  and  the 
views  of  the  other  Minister  to  be  taken 
•into  account.  I cannot  see  that  this  is 
made  any  more  difficult  merely  because 
at  the  enquiry  at  which  the  views  of  the 
objector  are  put  forward  the  views  of  the 
particular  Government  Department  that 
has  the  responsibility  for  the  project  are 
put  forward  and  are  allowed  to  be  sub- 
ject to  cross-examination.  I cannot  see 
that  that  affects  the  constitutional  posi- 
tion of  the  Minister  who  has  got  to 
decide.  The  Minister  of  Housing  and 
Local  Government  has  to  make  a de- 
cision and  he  has  to  consult  the  Minis- 
ter of  Transport  if  he  is  brought  into  it. 
I fail  to  see  what  constitutional  difficulty 
is  caused  because  the  servants  of  the 
Minister  of  Transport  give  evidence  at 
the  enquiry  as  to  the  Minister  of 
Transport’s  views. 
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2484.  The  decision  in  fact,  if  there  is  a 
serious  dispute  between  two  Ministers, 

is  settled  higher  up  by  the  Cabinet. 

All  we  are  suggesting  is  that  the  evidence 
of  the  relevant  Government  Department 
should  be  available  to  the  objector  at 
the  enquiry.  I do  not  see  that  that 
raises  a constitutional  issue. 

{Adjourned  until  2.30  p.m.) 

2485.  Lord  Silkin : I would  like  you  to 
appreciate  that  it  is  not  always  possible 
for  a Minister  to  deal  with  a thing  solely 
on  the  evidence  put  before  him  at  an 
enquiry,  having  regard  to  the  question 
1 put  to  you  earlier  about  the  position 
of  other  Ministers.  The  Minister  for 
whom  the  enquiry  is  being  conducted  is 
not  in  a position  to  make  a decision  by 
himself  which  is  in  conflict  with  the  views 
of  other  Ministers.  If  you  accept  that, 
do  you  not  appreciate  that  he  is  not 
always  able  ,to  deal  with  a thing  entirely 
on  the  evidence  that  is  placed  before 

him? Mr.  Bull:  Yes,  Sir,  but  what 

we  have  said  in  our  Memorandum  is 
that  where  another  Department  is  con- 
cerned the  officers  of  that  Department 
should  be  available  to  give  evidence  at 
the  enquiry.  I do  not  think  the  point 
you  are  making  affects  that  but  if  I 
understand  it  correctly  it  would  affect 
the  recommendation  made  elsewhere  in 
this  Memorandum  that  once  the  enquiry 
is  closed  the  Minister  should  not  con- 
sult other  Departments  unless  in  the 
presence  of  the  objector.  I recognise 
that  there  may  be  a difficulty  over  that. 
I do  not  see  how,  administratively,  it 
could  be  got  over.  I should  have 
thought  that  much  of  the  difficulty 
could  be  overcome  by  consultation 
before  the  enquiry,  and  by  the  avail- 
ability of  the  evidence  of  the  other  De- 
partment at  the  enquiry.  If  the  enquiry 
threw  up  some  further  matter  upon 
which  consultation  was  necessary,  then  I 
can  see  there  may  be  an  administrative 
difficulty  and  I have  no  suggestion  as  to 
how  that  could  be  got  over. 

2486.  Could  you  explain  what  you 

mean  by  consultation  before  the 
enquiry?  Would  that  not  lead  to  the 
same  objection  that  you  are  already 
raising — that  the  consultation  would  not 
be  in  the  presence  of  the  person  con- 
cerned?  1 meant  at  a stage  before 

the  Minister  became  seized  of  the  matter 
in  a judicial  or  semi-judicial  capacity. 
In  nearly  all  these  cases  there  is  surely 


a great  deal  of  discussion  between  the 
parties  concerned  before  the  order  is 
made.  The  stage  at  which  we  would 
like  the  consultations  would  be  after 
the  order  has  been  made  and  the 
objection  to  it  registered. 

2487.  By  the  time  these  consultations 

have  taken  place  beforehand,  they 
would  normally  have  led  to  an  agree- 
ment, would  they  not?  Would  you  not 
feel  that  the  Minister’s  hand  had  then 
been  tied  and  that  whatever  took  place 
at  the  enquiry,  by  reason  of  these  con- 
sultations beforehand,  had  virtually  com- 
mitted him? Of  course,  that  is  a 

question  of  the  extent  to  which  the 
particular  issue  is  a matter  wholly  of 
policy  or  merely  partly  of  policy.  If  the 
issue  is  whether  a particular  site  should 
be  utilised  for  a particular  purpose,  the 
Minister  will  have  cleared  with  the  other 
Departments  and  with  the  parties  the 
fact  that  the  site  is  itself  suitable,  but 
he  will  not  have  decided  without  hear- 
ing the  other  case  that  the  order  should 
be  confirmed.  We  are  saying  that  in 
order  that  the  objector  may  have  full 
justice  both  done  and  seen  to  be  done 
to  him,  he  should  have  the  opportunity 
of  testing  at  the  enquiry  the  views  of 
the  other  bodies  and  Departments  con- 
cerned in  the  proposal  and  not  merely 
those  of  the  Minister  holding  the  enquiry. 

2488.  Let  me  illustrate  that  by  a case 

which  you  must  have  come  across  very 
frequently.  The  owner  of  agricultural 
land  wants  to  develop.  He  is  refused 
permission  by  the  local  planning 

authority  and  he  appeals.  At  what  stage 
would  you  say  consultation  should  take 
place?  Would  you  say  it  cannot  take 
place  before  the  appeal? ^The  con- 

sultation that  I am  referring  to  is  the 
discussion  between  the  planning 

authority  and  the  Ministry  of  Agri- 
culture beforehand.  We  are  not  seeking 
to  bring  the  objector  into  this  consulta- 
tion. At  the  enquiry  there  should  be  a 
representative  of  the  Minister  of  Agri- 
culture to  answer  to  the  merits  or  de- 
merits. I should  not  have  thought 
further  consultation  after  the  enquiry 
closed  was  necessary  in  that  sort  of  case. 

2489.  But  you  would  say  there  ought 

to  be  a representative  of  the  Ministry  of 
Agriculture  at  the  enquiry  to  express  his 
views? Yes. 

2490.  And  be  open  to  cross-examina- 
tion. Supposing  the  Minister  of  Agri- 
culture takes  a very  strong  view  about 
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agricultural  land  being  used  for  develop- 
ment and,  so  to  speak,  makes  representa- 
tions to  the  Minister  holding  the  enquiry. 
You  have  recognised  that  that  is  the 
sort  of  case  in  which  you  have  no  ready 

answer. Someone  has  got  to  make 

the  decision ; someone  has  to  decide 
whether  the  merits  of  development  over- 
ride the  necessity  of  maintaining  the  land 
for  agriculture. 

2491.  This  decision  is  not  taken  by 
the  Minister  who  holds  the  enquiry ; I 
am  suggesting  that  it  should  not  be ; it 

should  be  decided  by  the  Cabinet. 

It  is  surprising  to  hear  that  any  large 
percentage  of  these  appeals  go  to  the 
Cabinet  on  the  question  of  whether  the 
agricultural  merits  exceed  the  develop- 
ment merits. 

2492.  The  point  is  that  no  Minister 
can  impose  his  views  on  another  Minister 
and  therefore  these  enquiries  are  not  of 
the  nature  that  you  suggest — of  a 
Minister  giving  the  evidence  and  then 
coming  to  a decision  on  the  evidence. 
There  is  this  additional  factor  where 

another  Ministry  is  involved. Is  not 

that  very  much  the  exceptional  case?  It 
may  be  that,  if  there  is  a very  strong 
dispute  at  Ministerial  level  between  the 
merits  of  the  two  views,  the  Cabinet 
have  to  decide.  But  the  normal  case 
would  be  that  after  the  Minister  of  Agri- 
culture had  expressed  a view  and  his 
representative  had  been  cross-examined, 
there  would  be  no  dispute  between  two 
Ministers. 

2493.  Of  course  these  questions  of  the 

Minister  having  representations  made  to 
him  after  the  enquiry  do  not  often  arise. 
We  are  talking,  are  we  not,  of  very  ab- 
normal cases? We  do  not  know  how 

frequent  or  not  they  are. 

2494.  Does  not  that  rather  weaken  your 

evidence? We  cannot  know  the 

extent  to  which  consultation  after  the 
enquiry  takes  place.  We  know  it  does 
in  some  cases. 

2495.  Now  I want  to  take  you  to  the 
enquiry  held  by  a Minister  in  which  he 
is  himself  an  interested  party.  The  first 
case  you  quote  is  new  towns.  You  do 
realise  that  the  making  of  a designation 
order  for  a new  town  is  a very  important 

piece  of  administration? We  do, 

indeed. 

2496.  The  decision  is  only  taken  after 
a good  deal  of  consideration  and  dis- 
cussion and  research,  and  generally  it 
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will  be  a Government  decision.  Do  you 
really  think  that  the  decision  should  then 
go  ito  enquiry  and  be  considered  and 
decided  upon  by  an  independent  tri- 
bunal?  1 do  not  think  we  have 

suggested  that  it  should  be  decided  upon 
by  an  independent  tribunal.  We 
recognise  that  the  Minister  is  seized  with 
a duty  and  must  make  the  ultimate 
decision.  It  is  merely  that  we  wanted  the 
report  to  be  that  of  an  independent 
person. 

2497.  The  Minister  makes  the  ultimate 
decision.  Is  he  not  then  judge  of  his 

own  case? 1 do  not  think  we  have 

suggested  that  we  are  against  any  ad- 
ministrative power  in  the  executive.  We 
recognise  that  government  cannot  be 
carried  on  without  that.  We  have  not 
anywhere  suggested  the  Minister  should 
be  deprived  of  executive  power. 

2498.  I thought  you  had  taken  the 
view  that  he  ought  not  to  be  the  judge 

in  his  own  cause? ^We  have  tried  to 

say  that,  in  the  cases  where  the  Minister 
has  to  be  the  judge  of  his  own  case,  the 
information  that  goes  to  him  should  be 
as  far  as  possible  prepared  by  someone 
who  is  not  a servant  of  his  and  is  inde- 
pendent of  him.  But  we  recognise  fully 
that  the  decision  has  got  to  be  the  Minis- 
ter’s, and  indeed  I do  not  think  we 
would  be  very  definite  in  our  evidence 
as  to  whether  the  report  of  the  inspector 
should  or  should  not  contain  a recom- 
mendation. We  have  left  that  open. 

2499.  So  your  point  on  new  towns  and 

other  matters  in  which  the  Minister  is 
concerned  is  really  the  same  point  as  on 
the  general  inquiries,  namely,  the  inspec- 
tor ought  to  be  an  independent  inspec- 
tor, and  that  his  report  should  be 
published? ^Yes,  indeed. 

2500.  You  put  those  cases  in  a different 

category? ^We  do  regard  the  new 

towns  cases  as  exceptional  cases  in  that 
there  is  a greater  element  of  policy  than 
in  the  ordinary  enquiry  into  a com- 
pulsory purchase  order  or  planning 
application. 

2501.  In  your  evidence  you  point  out 
that  where  a Government  Department 
or  local  authority  is  involved  they  lay 
down  policy  and  there  is  no  opportunity 
for  discussing  that  policy.  I think  Mr. 
Nardecchia  made  that  point  very 
strongly ; there  is  only  a right  to  object, 

but  not  to  question  the  policy. That 

was  so  on  the  Holbom  case,  yes. 
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2502.  Would  you  want  to  do  that  on 

new  towns  for  instance? 1 do  not 

think  we  would. — Mr.  Nardecchia:  1 
think  we  have  expressed  the  view  that  if 
a person  proposes  something  such  as 
a development  plan  the  enquiry  should 
be  a positive  one.  But  in  the  case  of  a 
new  town  the  element  of  policy  is  so 
strong  that  it  is  a matter  which  must 
rest  entirely  within  the  field  of  the 
Minister. 

2503.  You  accept  the  doctrine  there 

that  the  enquiry  can  only  be  on  objec- 
tions?  ^Yes,  I think  so. 

2504.  Of  course  an  enquiry  on  objec- 
tions can  be  carried  quite  a way.  That 
is  why  I did  not  wholly  understand  your 

distinction. Mr.  Bull : The  new  town 

is  a very  special  case.  The  thing  that  is 
in  issue  there  is  the  siting  of  the  new 
town.  It  is  quite  different  from  the  case 
of  the  site  for  the  national  library  which 
was  quoted  earlier.  There,  because  the 
site  was  designated  in  a draft  develop- 
ment plan,  the  policy  issue  could  not 
be  discussed. 

2505.  Is  not  the  point  at  issue  much 

the  same  in  both  cases? The  library 

may  be  a little  bit  of  a red  herring,  but 
Mr.  Nardecchia  did  make  it  clear  that 
in  his  view  — and  I take  the  same  view 
—designation  was  not  a suitable  means 
of  deding  with  that  particular  issue.  I 
do  not  want  to  raise  designation,  but  I 
think  designation  on  a development  plan 
is  a particularly  unsatisfactory  way  of 
dealing  with  a particular  project.  I know 
cases  where  a telephone  exchange  has 
been  designated  and,  despite  designation 
having  remained  on  the  plan  for  years, 
another  site  entirely  has  been  acquired. 
It  seems  to  me  that  a proposal  for  a new 
town,  which  is  itself  one  proposal,  is 
different  from  enquiries  into  small  parts 
of  a plan  or  a particular  compulsory 
purchase  order.  Policy  is  not  important 
to  anything  like  the  same  extent  in  other 
cases,  I should  have  thought. 

2506.  In  your  opening  statement  you 
said  that  the  enquiry  ought  to  be  and 
appear  to  the  appellant  to  be  an  abso- 
lutely open  and  above  board  procedure, 
but  that  in  fact  it  was  affected  by  all 
sorts  of  behind-the-scenes  influences. 
Now  would  you  care  just  to  comment 
on  that  once  more  in  the  light  of  the 

discussion  we  have  had? 1 did  not 

say,  I hope,  that  I thought  that  things 
which  happened  behind  the  scenes  were 
improper,  '^at  I meant  to  say  was  that 


the  objector  has  the  feeling  that  aU  sorts 
of  things  do  happen  behind  the  scenes 
of  which  he  knows  nothing.  These  may 
affect  the  issue,  and  he  does  not  feel  for 
that  reason  that  he  gets  the  fair  deal 
which  he  ought  to  get. 

2507.  How  do  you  feel  about  this  in 

the  light  of  our  discussion? 1 am 

afraid  I feel  just  as  I did  wheu  the 
discussion  began. 

2508.  To  what  extent  do  you  think  all 
these  dissatisfactions  would  be  removed 
if  the  compensation  were  satisfactory, 
that  is  to  say,  how  important  are  they 
in  the  minds  of  people  who  are  affected? 

That  is  very  much  a matter  of 

opinion.  I will  give  my  opinion  and  I 
would  like  Mr.  Nardecchia  to  give  his. 
I think  there  are  many  cases  in  which 
compensation  does  not  affect  the  issue 
at  all.  Where,  under  the  procedure  of 
the  Lands  Clauses  Acts  or  the  Acquisi- 
tion of  Land  (Authorisation  Procedure) 
Act,  the  persons  concerned  get  the 
market  value  of  the  property  plus  com- 
pensation for  disturbance,  compensation 
is  not  a cause  of  grievance.  This,  I 
would  say,  applies  to  the  majority  of 
cases  of  compulsory  acquisition.  It  is 
natural  enou^  that  a man  should  not 
want  to  be  forcibly  dispc^sessed  of  his 
property,  particularly  when  he  occupies 
that  property  rather  than  owns  it  as  an 
investment.  When  it  is  an  investment 
the  only  question  can  be  a question  of 
compensation.  When  he  occupies  it  he 
does  not  want  to  be  forced  out  and  dis- 
turbed even  if  he  is  paid.  I think  in 
those  cases  the  principal  grievances  are 
not  related  to  the  amount  of  compensa- 
tion. There  are  other  cases  where  an 
objection  is  taken  and  the  grounds  of 
the  objection  are  framed  without  refer- 
ence to  compensation,  but  the  real 
gravamen  of  the  objection  is  in  fact 
compensation.  In  particular  these  would 
be  cases  in  which  the  basis  of  compensa- 
tion is  not  the  market  value.  They 
would  include  cases  of  undeveloped  land 
or  Housing  Act  cases  where  the  question 
of  the  situation  and  sanitary  condition 
of  the  bouses  enters  into  it.  In  these 
cases  compensation  has  a great  deal  to 
do  with  the  objection  but  I think  the 
grievances  from  the  point  of  view  of 
seeing  you  get  a fair  deal  can  be 
separated  from  the  grievances  as  to  com- 
pensation.— Mr.  Nardecchia : I would 
like  to  say  that  in  general  I entirely 
agree  with  what  Mr.  Bull  has  said. 
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There  is  just  one  further  point  I would 
like  to  make  and  that  is  that,  particu- 
larly in  owner-occupied  cases,  I feel  the 
real  reason  for  the  feeling  of  frustration 
which  is  felt  is  that  the  owner  knows  of 
no  good  reason  why  his  land  is  being 
taken  from  him.  If  he  had  more  in- 
formation as  to  why  the  thing  was  being 
done,  then,  quite  apart  from  questions 
of  compensation,  he  might  ^ more 
satisfied  with  the  system. 

2509.  I wish  you  could  explain  in  what 
way  the  information  is  inadequate.  It 
is  the  normal  practice  in  giving  the  de- 
cision to  state  exactly  what  are  the 
grounds  for  it.  Is  it  not  in  fact  known 
long  before  that  what  the  grounds  are? 

This,  of  course,  does  not  apply  in 

every  case.  The  sort  of  case  I had  in 
mind  was  where  an  enquiry  is  held  at 
which  certain  evidence  is  put  forward 
publicly  by  the  authority  and  by  the  ob- 
jector. The  objector  goes  away  from  the 
enquiry  feeling  that  no  substantial  case 
has  b^n  made  out  that  his  land  is 
needed  and  that  he  has  put  up  a good 
case  to  say  why  he  should  keep  it. 
When  he  gets  a decision  against  him  I 
do  not  think  the  reasons  conveyed  at 
the  time  of  that  decision  are  adequate. 
I have  heard  that  view  expressed  on 
many  occasions.  The  objector  is  left 
with  the  feeling  that  either  his  case  was 
not  put  forward  properly  or  that  other 
matters  have  been  taken  into  account 
about  which  he  knew  nothing  when  the 
decision  was  arrived  at.  If  the  objector 
himself  knew  of  the  real  reasons  for  a 
decision  being  arrived  at,  he  would 
probably  feel  that  it  was  a case  where 
his  private  interests  had  to  be  subordi- 
nated to  the  public  interest. 

2510.  Do  you  really  suggest  that  there 
are  a large  number  of  cases  where  the 
true  reasons  are  not  put  forward  and 
where  the  reasons  put  forward  are  not 

correct? What  I say.  Sir,  is  that  there 

are  cas^  where  the  decision  letter  of 
the  Minister  does  not  read  sufficiently 
strongly  to  a person  who  receives  it  to 
dispose  of  the  arguments  which  he  made 
at  the  enquiry. 

2511.  But  you  are  not  saying  that  the 

reasons  are  untrue? ^No.  What  I am 

saying  is  that  as  far  as  I know  often  the 
real  cause  of  grievance  is  that  the  person 
feels  that  no  good  case  has  been  made 
out  to  him  as  to  why  his  land  should 
be  taken  for  public  purposes. 


2512.  Sir  Geoffrey  King:  I am  sorry 

to  harp  on  this  topic  again,  but  it  ob- 
viously is  rather  important.  Do  you 
accept  that  in  general,  in  the  type  of 
case  we  have  been  talking  about,  the 
Minister  must  inevitably  make  the  de- 
cision?  Mr.  Bull:  Yes,  we  accept 

that. 

2513.  As  a matter  of  practice  when 

you  say  a Minister  must  make  a decision. 
Government  Departments  being  what 
they  are,  either  the  Minister  must  act 
on  the  advice  of  his  advisers  or,  in  many 
cases,  he  must  in  fact  leave  the  decision 
to  his  advisers? ^Yes. 

2514.  You  accept,  therefore,  that  when 

the  matter  comes  into  the  Department 
after  any  public  enquiry,  the  Minister 
must  inevitably  consult  people  in  his 
Department  about  the  case? Yes. 

2515.  This  is  a new  point:  it  has  not 
been  put  to  you  but  it  has  been  raised 
by  other  people.  Do  you  yourself  draw 
any  distinction  between  consultation 
with  what  I may  call  the  pure  adminis- 
trative officer  and  a person  Ifice  the  chief 
architect  or  chief  engineer  of  a Ministry. 

No,  I do  not  think  so.  I think, 

speaking  for  myself,  we  realise  that, 
although  all  the  decision  letters  are  sent 
by  the  Minister,  in  fact  they  are  not  all 
the  decision  of  the  Minister,  and  we 
look  upon  the  Department  of  the  Minis- 
ter and  the  officers  in  that  Department 
for  this  purpose  as  one  body. 

2516.  But  if  the  Minister  happens  to 
want  advice  on  a matter  where  the  ex- 
pert is  on  the  other  side  of  Whitehall — 
I am  going  now  to  some  other  Depart- 
ment— you  take  rather  a different  view? 
That  is  a point  I would  like  you  to 
dwell  on  if  you  would.  It  puzzles  me. 
I am  not  now  talking  about  the  evidence 
at  the  enquiry.  I will  come  to  that  if 
I may  in  a minute.  I am  talking  about 
what  happens  after  the  enquiry  has 
been  closed  and  the  Minister  is  making 
up  his  mind.  Why  exactly  do  you  feel 
that  going  to  another  Department  raises 

a new  problem? 1 suppose  that  that 

feeling  has  largely  come  about  because 
of  the  present  practice  under  which  other 
Departments  are  not  represented  at  the 
enquiry.  Speaking  for  myself,  I think 
it  also  originates  from  the  feeling  that 
the  enquiry  is  held  by  the  inspector  of 
one  iMinistry,  that  the  views  of  other 
bodies  concerned  are  not  tested  at  the 
enquiry  and  that  the  consultations  that 
take  place  afterwards  are  consultations 
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which  frequently  could  have  taken  place 
before  the  enquiry.  Most  of  the  views 
of  the  Departments  concerned  could  have 
been  ascertained  before  the  enquiry  and 
could  have  been  brought  out  and  tested 
at  the  enquiry.  I think  if  that  practice 
were  followed  we  should  probably  have 
to  agree  that,  if  the  Minister  wanted 
technical  advice  on  another  matter  re- 
lating to  the  enquiry  and  the  person 
able  to  give  it  did  not  happen  to  be  in 
his  own  Department,  then  he  should  have 
that  .advice.  But  I jthink  we  should 
draw  a distinction  between  advice  from, 
say,  an  architect  and  further  consulta- 
tions on  matters  of  policy  and  changes  in 
policy  which  we  should  have  thought 
ought  to  have  been  discussed  before- 
hand and  expounded  by  the  parties  con- 
cerned at  the  enquiry. 

2517.  May  I just  tell  you  the  impres- 

sion that  is  left  on  my  mind?  It  is  that 
while  questions  of  fact  might  be  decided 
behind  doors,  questions  of  policy  ought 
to  be  discussed  at  the  enquiry.  I do  not 
in  fact  think  that  is  what  you  meant.  _ It 
is  an  extraordinarily  difficult  practical 
problem  of  how  a Department  can  work, 
given  that  it  has  to  arrive  at  these  de- 
cisions and  that  it  is  really  a matter  of 
accident  where  the  expert  happens  to 
be  in  the  government  service.  The  next 
point  I wanted  to  come  to  was  this,  that 
you  agree  that  it  is  quite  reasonable 
for  the  Minister  to  take  the  advice  of  his 
own  people,  at  any  rate  on  all  matters 
arising  out  of  the  enquiry,  but  you  still 
think  that  the  collection  of  the  details  of 
the  objections,  the  inspector’s  function, 
should  not  be  carried  out  by  his  own 
people? ^Yes. 

2518.  You  think  that  the  •function  of 
the  inspector  is  so  different  from  the 
function  of  these  other  advisers  that  you 
cannot  reasonably  expect  the  public  to 
have  trust — ^I  use  that  word — ^when  it  is 

done  by  the  Minister’s  own  servant? 

We  can  only  say  that,  from  our  experi- 
ence, we  do  think  that  owners  of  private 
interests  affected  by  these  orders  do  feel 
a sense  of  grievance  from  that  particular 
fact. 

2519.  You  mentioned  the  Ministry  -of 

Education  cases.  You  do  know  that  in 
those  cases  the  policy  that  there  shall 
be  a school  at  a certain  place  is  already 
decided  and  is  not  the  subject  of  an 
enquiry  at  all? That  is  so. 

2520.  So  there  is  a distinction  there 
which  is  quite  vital  in  that  in  ordinary 


housing  enquiries  matters  of  policy  are 

often  raised? That  applies  to  very 

many  enquiries  other  than  those  under 
the  Ministry  of  Education,  e.g.  whether 
there  should  be  a particular  housing 
scheme  on  a particular  spot.  The  Minis- 
ter’s policy  may  be  to  get  rid  of  the 
unsatisfactory  houses,  but  whether  a par- 
ticular group  of  houses  is  unsatisfactory 
and  should  be  demolished  is  not  a matter 
of  policy. 

2521.  All  I am  saying  is  that  if  you  ex- 
clude the  Minister  of  Education,  you  do 
get  a great  many  ^questions  of  policy, 
but  in  the  Education  cases  you  very 

rarely  get  a question  of  policy? 1 

should  say  that  was  right. 

2522.  Admitting  that  there  is  a ques- 

tion of  policy  which  is  being  discussed 
at  these  other  enquiries,  do  you  think 
it  would  be  a good  move  to  arrange  the 
enquiry  in  such  a way  that  it  would 
be  concerned  with  questions  of  fact  in 
public  and  then  allow  the  objectors  and 
any  one  concerned  to  have  a first  sight 
of  a draft  report  by  the  inspector  on  the 
question  of  fact  only  with  no  recommen- 
dation?  ^I  think  it  is  a matter  which 

wants  thinking  about  and  discussing.  I 
think  .there  might  be  a great  deal  to  be 
said  in  favour  of  the  report  of  the  inspec- 
tor containing  facts  only  and  no  recom- 
mendation, and  I imagine  that  if  that  were 
so  it  would  considerably  reduce,  if  not 
remove,  the  objections  to  the  publication 
of  the  report. 

2523.  You  would  at  any  rate  not  see 

any  great  objection  to  that  kind  of  pro- 
cedure if  it  were  possible? 1 am  not 

quite  sure  of  the  details  of  the  procedure. 
The  inspector  when  preparing  his  report 
on  the  facts  would  submit  drafts  to  the 
parties  concerned  so  that  he  could  be 
sure  beforehand  that  the  facts  as  he  had 
reported  them  were  correct? 

2524.  That  was  the  idea.  Obviously 

it  would  need  to  be  worked  out  in  con- 
siderable detail. In  principle  I should 

have  thought  it  was  admirable,  in 
practice  extremely  difficult. 

2525.  You  do  attach  great  importance 

to  the  publication  of  the  report? 

Yes. 

2526.  Supposing  the  Minister’s 

decision  was  sufficiently  ample,  that  it 
did  in  fact  contain  a precis  of  all  the 
relevant  material,  would  you  still  think 
that  the  publication  of  the  report  as  such 
was  important? ^Yes,  I would. 
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2527.  Why? ^It  does  not  seem  to 

me  ithat,  from  the  point  of  view  of  the 
objector,  the  Minister’s  decision  contain- 
ing the  summary  of  the  report  is  the 
same  thing  as  the  publication  of  the 
report  itself.  It  does  not  seem  to  me 
that  ithe  objector  would  feel  the  same 
confidence  that  he  was  getting  a fair 
deal. 

2528.  You  conceded  that  if  reports  did 
not  contain  recommendations  on 
policy  it  would  make  it  easier  to  publish 
them.  That  is  why  I put  the  question  to 
you  that  the  Minister  would  gather  the 
whole  thing,  including  recommendations 
on  policy  and  whether  or  not  he  accepted 

them,  into  one  document? If  in  fact 

the  decision  included  the  report,  I think 
that  one  would  have  to  agree  that  the 
effect  would  be  the  same  as  having  the 
report  as  a separate  document.  It  would 
only  be  a matter  of  form. 

2529.  Not  quite  of  form — you  see  one 
of  your  proposals  was  that  the  inspector’s 
report  should  be  published  and  that  the 
Minister,  if  he  differed  from  any  of  the 
findings,  should  then  have  to  justify  it. 
There  is  a distinction  between  that  and 
collecting  up  the  facts  and'  making  his 

decision. 1 am  sorry,  I thought  you 

put  it  to  me  that  the  Minister  in  his 
letter  was  going  to  summarise  the  re- 
commendations. 

2530.  His  letter  would  summarise  the 
whole  issue  up  .to  the  point  where  his 

final  decision  was  given? 1 find  it 

difficult  to  see  why  the  inspector’s  re- 
commendations cannot  be  published  but 
my  view  is  that,  if  the  view  prevails  that 
the  publication  of  the  recommendations 
would  be  not  advantageous,  then  I would 
\ery  much  rather  that  the  report  were 
published  without  the  recommendations 
than  that  it  were  not  published  at  all,  if 
that  were  ithe  case  then  I do  not  think  it 
would  matter  very  much  whether  the  re- 
port itself  was  in  the  words  of  the  in- 
spector or  of  the  Minister,  though  I 
would  personally  prefer  that  it  was  in 
the  words  of  the  inspeotor  rather  than 
summarised. — Mr.  Nardecchia:  In  para- 
graph 35  it  was  suggested  that  the  re- 
port of  the  enquiry  should  be  published 
at  the  same  time  as  the  decision  of  the 
Minister,  who  would  give  reasons  for  his 
decision.  I wanted  to  draw  attention 
to  the  fact  that  that  was  the  suggestion 
made  in  the  Memorandum. 

2531.  If  you  will  turn  to  paragraph 
39  (a)  (i)  of  your  Memorandum,  you 


suggest  that  in  order  to  eliminate  delays 
there  should  be  a minimum  period  of 
21  days  for  notifying  objections  to  a 
compulsory  purchase  order.  Surely  if 
you  want  to  eliminate  delays  you  have 
to  have  a maximum  period,  or  do  you 
mean  that  you  think  it  would  be  reason- 
able for  the  Ministry  to  say,  unless  you 
object  ito  ^is  in  21  days  you  cannot 
object  at  all?  I am  not  quite  sure  what 

that  is  intended  to  be. Mr.  Bull : I see 

the  difficulty.  The  Act  at  present  says 
that  not  less  than  21  days’  notice  must  be 
given.  We  say  that  the  minimum  period 
is  a sufficient  time  in  which  to  lodge 
objections,  that  is  all.  There  has  been 
some  criticism  that  21  days  is  not  suffi- 
cient and  we  merely  say  that  in  our 
view  it  is  sufficient. 

2532.  Mr.  Johnston : So  far  as  the  re- 
port and  its  publication  are  concerned, 
do  you  regard  the  important  part,  so  far 
as  the  objector  is  concerned,  as  the  narra- 
tive of  the  facts  and  the  arguments,  or 

the  recommendation? ^They  are  both 

important.  We  should  like  to  see  the 
whole  published.  Our  view  was,  in 
answer  to  Sir  Geoffrey  King,  that  if  there 
be  some  reasons  for  not  including  the 
recommendations  then  we  would  much 
rather  it  was  published  without  the  re- 
commendations than  not  published  at  all. 
but  we  do  attach  importance  to  both. 

2533.  Why  do  you  desire  that  it  should 
be  published  at  the  same  time  as  the 

decision  of  the  Minister? As  a matter 

of  achninistrative  convenience.  One 
would  have  thought  it  would  have  been 
a mistake  to  publish  the  report  before 
the  decision.  What  the  objector  wants 
is  the  decision.  It  would  be  particularly 
unfortunate  if  the  report  seemed  to  be  in 
favour  of  the  objector  and  was  published 
some  weeks  before  a decision  followed 
which  was  adverse  to  him. 

2534.  Would  it  not  be  necessary  to 
publish  the  report  before  the  ministerial 
decision  if  you  were  going  to  apply  the 
right  of  appeal  which  you  visualise  in 

paragraph  36  (ii)? 1 do  not  follow 

that  the  report  would  have  to  be  pub- 
lished before  the  decision  in  order  that 
the  appeal  would  be  operative. 

2535.  Would  it  not  be  advisable  to 
have  the  facts  corrected  before  the 
Minister  makes  the  decision  rather  than 
have  the  Minister  make  the  decision  and 

then  the  facts  corrected  afterwards? 

should  not  have  thought  so.  I should  not 
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have  thought  a procedure  under  which 
you  disputed  the  report  separately  from 
the  decision  was  useful.  It  would  give 
rise  ito  a number  of  abortive  appeals  if 
there  was  something  wrong  in  the  report  , 
and  the  ultimate  decision  was  in  favour 
of  the  objector.  In  that  case  the  objector 
would  not  mind  in  the  least  whether  the 
report  was  correct  or  not. 

2536.  On  this  appeal  provision  which 
you  set  out,  you  would  say  that  if  there 
has  been  a material  error  of  fact  or  law 
there  should  be  a right  to  impugn  the 
report?  Let  us  deal  with  the  fact  first. 
How  does  the  court  ascertain  whether 
there  has  been  a material  error  of  fact 
unless  the  court  has  before  it  a verbatim 
account  of  the  proceedings  before  the 

inspector? It  is  true  that  if  there  is 

no  verbatim  report  it  can  only  ascertain 
whether  there  is  an  error  in  fact  by  some- 
thing in  the  nature  of  a re-hearing  of  the 
evidence.  There  could  be  errors  of  fact 
which  were  wrong  upon  the  face  of  the 
report,  but  facts  are  facts,  and  if  there 
was  really  an  error  of  fact  it  would 
presumably  be  possible  to  get  an  agree- 
ment on  that  error  rather  than  it  remain- 
ing a matter  of  dispute.  But  if  the  right 
of  appeal  is  there,  there  will  be  very 
few  errors  of  fact  indeed. 

2537.  It  is  no  good  giving  a right  of 

appeal  unless  it  is  capable  of  being  en- 
forced, and  I am  not  clear  yet  how  you 
propose  to  enforce  it  by  the  court  unless 
you  have  a verbatim  record  of  the  pro- 
ceedings.  There  would  have  to  be  in 

those  cases  in  which  a material  error 
of  fact  was  alleged. 

2538.  Is  there  any  way  of  putting  that 

evidence  before  the  appellant  tribunal 
other  than  by  a verbatim  record  or  the 
judge’s  notes? Only  by  the  appear- 

ance of  the  witnesses  again. 

2539.  That  would  be  a re-hearing? 

Yes.  There  are  cases  where  there 

are  re-hearings  now  as  in  appeals  from  a 
decision  of  a Local  Valuation  Court  to 
the  Lands  Tribunal.  It  would  be  probably 
a very  much  narrower  issue  than  the 
issue  which  was  debated  at  the  first  trial. 

2540.  Have  you  any  experience  of 
cases  proceeding  on  a materially  wrong 

basis  of  fact? ^There  were  some  errors 

of  fact,  I think,  reported  upon  in  the 
Crichel  Down  case.  In  the  majority  of 
cases,  I agree,  there  is  not  a material 
error  of  fact.  In  the  case  to  which  I 
referred  at  the  beginning  of  the  hearing 


this  morning,  some  errors  of  fact  crept  in 
at  one  stage,  by  I do  not  know  whether 
they  were  material  errors  of  fact. 

2541.  Have  you  other  experiences? * 

Mr.  Nardecchia:  No,  I cannot  recall 
specific  cases  offhand  of  decision  letters 
from  the  Ministry  reciting  incorrect  facts 
as  such ; but  I can  recall  cases  where 
those  letters  have  been  extremely  brief 
and  the  general  picture  resulting  from  the 
decision  would  not  appear  to  be  a 
balanced  view  of  the  proceedings  which 
took  place. 

2542.  You  have  had  experience  over 
some  years,  I take  it,  of  ministerial  letters 
recording  decisions.  Do  you  find  they 

are  better  now,  or  worse? Mr.  Bull : 

I myself  would  say  that  they  are  very 
much  better, — Mr.  Nardecchia : I agree. 

2543.  In  what  way? They  are  fuller 

and  give  more  reasons. 

2544.  Do  you  think  Sir  Geoffrey  King’s 
point  would  meet  the  case,  namely, 
issuing  draft  findings  to  the  parties  so 
that  they  could  point  out  any  errors 

which  they  thought  had  crept  in? 

Mr.  Bull:  I think  it  would  undoubtedly 
succeed  in  removing  errors  of  fact  pro- 
vided that  there  was  not  a dispute  as  to 
what  was  said  at  the  enquiry,  when  the 
draft  decision  was  submitted,  but  there 
might  be  many  cases  in  which  the  pro- 
cedure would  not  be  practicable  because 
of  the  number  of  persons  involved.  If  it 
were  practicaible  I would  agree  that  it 
would  remove  the  difficulty  of  errors  of 
fact. 

2545.  In  ordinary  arbitrations  in  Scot- 
land the  custom  is  to  circulate  the  draft 
finding  of  the  arbitrator  before  he  gives 

his  decision  ? Mr.  Wilkie : The  usual 

practice  in  Scotland  in  regard  to  arbitra- 
tions is  for  the  arbiter  to  set  out  his  pro- 
posed findings  in  the  first  instance  and 
to  follow  that  up  with  a note  explaining 
the  reasons  which  have  induced  him  to 
come  to  these  proposed  findings.  These 
notes  are  usually  fairly  lengthy  and  de- 
detailed,  and  parties  are  given  a period 
of  time,  a fortnight,  three  weeks  or  a 
month,  according  to  the  case,  in  which 
to  make  representations  on  these  pro- 
posed findings.  The  arbiter  may  hear 
them  on  these  representations  and,  judg- 
ing on  the  representations,  he  finally 
issues  his  award.  His  note  on  the  final 
award  is  usually  very  brief,  just  explain- 
ing why  he  has  come  to  his  decision. 
That  award  is  final  and  binding  on  all 
parties,  subject  of  course  to  stated  case 
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being  requested  for  the  opinion  of  the 
court. 

2546.  That  procedure  for  arbitrations 
has  worked  very  well  over  a long  period? 

^Yes,  it  has,  but  so  far  as  enquiries 

into  compulsory  purchase  are  con- 
cerned, I had  a rather  big  one  compara- 
tively recently,  but  no  report  was  pub- 
lish^ to  the  objecting  parties. 

2547.  Chairman : When  the  Committee 
heard  evidence  by  the  Scottish  Depart- 
ments, Mr.  Russell,  a member  of  the 
Committee,  asked  the  Permanent  Under 
Secretary  of  State  the  following  ques- 
tion: 

•‘Would  this,  do  you  think,  be  a 
good  reason  for  publishing  the  report 
of  the  Commissioner,  at  least  to  the 
parties,  that  it  would  give  them  an 
opportunity,  if  the  Commissioner  had 
gone  wildly  wrong  on  a question  of 
fact,  of  drawing  the  Minister’s  atten- 
tion to  it?” 

The  reply  given  was: 

” There  is  an  analogous  procedure  to 
that  in  our  own  slum  clearance 
arrangements,  where  proposed  findings, 
as  we  call  them,  are  sent  to  the  parties 
for  that  very  reason.” 

That  shows  that  apparently  in  Scotland 
they  do  something  on  the  lines  Sir 

Geoffrey  King  was  talking  about. 

Mr.  Bull : Yes,  if  it  were  an  enquiry  into 
a particular  property  which  was  con- 
cerned, and  it  was  an  issue  between  the 
authority  and  the  owners  of  the  pro- 
perty, the  procedure  would  be  simple ; 
but  applying  it  to  a planning  enquiry  in 
which  many  objectors  had  interests 
affected  would  be  difficult. 

2548.  Mr.  Burman:  You  mentioned 
the  appellants’  feeling  that  the  enquiries 
are  not  altogether  fair  in  some  cases. 
Would  you  say  that  that  applied  to  the 

great  majority  of  appellants? ^Yes,  I 

would  say  that  with  the  ^eat  majority 
of  objectors  the  general  feeling  is  that  the 
issue  is  already  partly  decided  before  the 
enquiry  opens. 

2549.  One  gathers  that  some  people 
feel  that,  and  I want  to  try  to  measure 
the  extent  of  that  feeling  by  the  number 
of  cases  of  which  you  have  knowledge? 

would  say  that  it  is  a very  strong 

and  general  dissatisfaction. — Mr.  Nar~ 
decchia:  I would  agree  wholeheartedly. 
— Mr.  Wilkie : So  far  as  my  experience  in 
Scotland  is  concerned,  I would  agree 
also. 


2550.  It  is  suggested  as  a possible  way 
out  that  the  inspectors  might  be 
appointed  and  controlled  by  the  Lord 
Chancellor’s  Department  and  therefore 
be  away  from  any  particular  Ministry. 
Do  you  think  that  is  really  going  to 
satisfy  the  objectors,  or  will  they  feel  in 
fact  that  they  are  still  part  of  the 

Government  machine? Mr.  Bull:  I 

think  it  will  go  some  way  to  satisfy 
them.  I agree  that  in  the  circumstances 
decisions  must  be  matters  of  policy  and 
not  necessarily  taken,  as  the  owner  of 
the  property  thinks,  solely  with  reference 
to  his  own  interests.  There  must  in  some 
cases  continue  to  be  dissatisfaction,  but 
we  do  think  it  would  go  a long  way  to 
make  these  procedures  more  acceptable 
to  the  objectors. 

2551.  Would  you  prefer  an  entirely 

independent  inspectorate  as  the  Scottish 
Departments  or  the  Ministry  of  Educa- 
tion have? Every  case  being  put  out 

to  some  separately  selected  person  each 
time? 

2552.  Yes. ^That  would  of  course 

satisfy  our  desire  for  independence  but 
we  would  not  have  thought  it  a wholly 
practicable  way  of  dealing  with  the 
number  of  cases  involved. 

2553.  On  the  question  of  delay,  where 
do  you  find  the  delay  mainly  occurs? 

k)n  planning  matters  it  is  at  all 

stages.  There  is  a tremendously  long 
delay  between  application  and  decision. 
If  the  decision  is  adverse  and  there  is 
an  appeal,  there  is  a long  delay  before 
the  enquiry  is  fixed.  After  the  enquiry 
there  is  a long  delay,  sometimes  many 
months,  even  twelve  months  before  the 
decision  is  given. 

2554.  And  you  feel  that  is  an  un- 
reasonably long  time? ^Yes.  We  do 

not  know  the  extent  to  which,  with 
present  staff,  the  position  could  be  im- 
proved. We  think  there  is  an  awfully 
long  delay — and  many  planning  officers 
agree — between  the  holding  of  a public 
enquiry  into  a development  plan  and  the 
decision  of  the  Minister.  We  feel  that 
since  the  plan  has  been  carefuUy  pre- 
pared beforehand  and  the  objections, 
and  the  evidence  on  the  objections,  are 
all  before  the  Minister  at  the  enquiry, 
there  is  an  exceptionally  long  delay  after 
the  closing  of  the  enquiry,  before  the 
plan  is  confirmed. 

2555.  Have  you  any  views  on  whether 

costs  should  be  awarded? ^Yes,  I 
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have  some  personal  views  on  that.  It 
do«  seem  hard  that  if  an  owner  of  land 
which  is  the  subject  of  a compulsory 
purchase  order  objects  and  succeeds,  he 
should  not  be  able  to  get  some  costs, 
particularly  in  the  bigger  cases  where  it 
is  necessary  to  resort  to  representation 
by  counsel.  But  I am  not  sure  whether 
it  would  be  wise  that  the  issue  of  costs 
should  enter  into  all  the  smaller  en- 
quiries where  the  procedure  is  at  present 
fairly  simple. — Mr.  Nardecchia : On  the 
whole  the  present  practice  whereby  costs 
are  hardly,  if  ever,  awarded  does  not 
meet  with  much  adverse  criticism.  It 
seems  to  be  thought  reasonably  fair 
that  if,  for  example,  you  oppose  a pro- 
posal that  your  property  should  be  com- 
pulsorily acquired,  and  you  lose,  you 
should  not  have  to  pay  costs.  Con- 
versely, because  of  that,  I think  ^ere 
is  a feeling  that  in  common  fairness,  if 
one  is  successful,  that  it  is  not  reasonable 
to  expect  the  local  authority,  for 
example,  to  pay  your  costs. 

2556.  Do  you  find  that  these  enquiries 

afford  in  any  way  useful  opportunities 
for  compromise,  or  do  both  parties  pur- 
sue their  cases  to  the  bitter  end? 

Mr.  Bull : In  my  experience  very  rarely 
indeed  does  a compromise  result  once 
the  matter  has  got  to  the  stage  of  a 
public  enquiry. — Mr.  Wilkie:  I quite 
agree. 

2557.  Chairman : I have  two  further 
questions  before  we  leave  this  subject. 
The  first  point  is  that  the  administrative 
procedures  we  have  been  talking  about 
all  culminate  in  administrative  decisions 
by  a Minister.  The  portions  of  the  pro- 
cedure which  we  have  been  discussing 
occur  because  the  Minister  in  his  ad- 
ministrative process  comes  into  collision, 
so  to  speak,  with  the  rights  or  interests 
of  individual  citizens,  and  the  individual 
citizen  objects.  It  may  be  of  course  that 
the  dispute  is  at  one  remove  from  the 
Minister  because  a local  authority  is 
concerned,  but  from  this  point  of  view 
that  does  not  matter.  Ideally  one  might 
say  that  where  the  citizen  objects  and 
someone  has  to  decide,  the  citizen 
should  see  his  judge  and  be  told  by  the 
judge,  in  this  case  the  Minister,  what 
the  decision  is.  Of  course  we  all  know 
that  that  is  impossible.  There  are  far 
too  many  objections,  far  too  many  en- 
quiries. Given  that  this  is  the  general 
situation  why,  if  the  Minister  cannot 
take  the  enquiry  himself,  should  it  ever 


be  thought  better  that  an  outsider,  an 
independent  person,  should  do  for  the 
Minister  what  ideally  the  Minister  should 
do  for  himself?  Is  it  not  natural  that 
he  should  send  his  servant  to  do  for  him 
what  he  himself  is  too  busy  to  do ; and 
if  you  suggest  alternatively  an  inde- 
pendent inspectorate,  are  you  not  creat- 
ing an  appearance  at  odds  with  the  facts, 
namely  that  this  is  administration  and 

it  is  the  Minister  deciding? Mr. 

Bull : We  must  agree  that  if  the  Minister 
could  hear  and  could  give  a decision 
immediately  he  had  heard,  that  would 
be  the  ideal  answer,  but  we  think  that 
the  position  at  once  becomes  different 
when  the  Minister  cannot  do  that  and 
has  to  decide  at  second-hand.  It  may  be 
illogical  but  it  does  seems  to  us  that  a 
great  many  of  the  people  whose  private 
interests  are  affected  do  consider  that 
because  the  inspector  is  a servant  of  the 
Minister  they  are  not  going  to  get  the 
clearly  objective  report,  upon  which  the 
Minister  will  make  his  decision,  as  they 
would  from  an  independent  inspector. 
If  the  Minister  is  to  see  the  matter 
through  the  eyes  of  another,  then  we 
think,  and  we  believe  the  objectors  think, 
that  it  would  be  better  that  the  report 
were  made  objectively  to  the  Minister 
by  someone  not  already  impregnated 
with  the  policy  of  the  Minister,  than  by 
a servant  of  the  Minister. — Mr.  Wilkie  : 
Might  I be  permitted  to  amplify  that  in 
regard  to  the  procedure  in  Scotland? 
I have  in  mind  two  specific  cases.  One 
is  an  enquiry  into  objections  to  the  City 
of  Glasgow  development  plan,  and  the 
other  an  enquiry  concerning  an  indi- 
vidual compulsory  purchase  order.  In 
both  cases  the  Commissioner,  as  we  call 
the  inspector  in  Scotland,  was  selected 
presumably  by  the  Lord  President  of  the 
Court  of  Session  and  was  an  advocate 
of  long  standing.  Tn  the  case  of  the 
City  of  Glasgow  development  plan  there 
were  hundreds  of  objections  and  the 
hearing  lasted  several  weeks.  A con- 
siderable quantity  of  evidence  was  given, 
and  it  was  sometime  afterwards, 
probably  nine  months  or  a year,  I am 
not  exactly  sure  how  long,  that  the  de- 
cision of  the  Secretary  of  State  was 
given.  We  find  that  on  the  whole  ob- 
jectors do  not  take  objection  to  the 
private  ad  hoc  independent  commis- 
sioner. The  system  seems  to  work  very 
well. 

2558.  My  other  point  is  concerned 
with  the  difficulty  of  drawing  a line.  I 
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think  that  we  all  agree  that  there  will 
be  cases  in  which,  after  the  enquiry,  the 
Minister  will  consult  his  own  and  other 
Departments.  I do  not  think  it  is  easy 
to  identify  in  advance  those  cases  in 
which  x>olicy  bulks  sO'  large  that  one 
could  segregate  them.  No  doubt  there 
are  some  such  particular  cases — ^new 
towns,  trunk  roads  and  so  forth — but 
there  are  also  cases,  I think,  where  the 
amount  of  public  interest  and  con- 
troversy so  mounts  up  that  they  become 
matters  of  policy  whether  or  not  they 
obviously  were  at  the  outset — the  present 
case  of  the  Oxford  roads  might  be  an 
example.  It  seems  to  me  therefore  that 
there  will  be  a number  of  cases,  not 
necessarily  identifiable  in  advance,  where 
for  all  one  knows  a Minister  might  wish 
to  consult  his  colleagues  in  the  Cabinet 
— or  his  colleagues  might  wish  to  consult 
him — before  he  decides.  Moreover,  I 
suppose  that  in  our  political  system  we 
take  the  view  that  where  the  servants  of 
one  Minister  consult  with  those  of 
another  Minister,  it  is  really  the  two 
Ministers  consulting,  so  that  there  is 
going  to  be  a field  of  some  size  not 
identifiable  in  advance.  No  doubt  at 
the  other  end  of  the  scale  there  are 
hundreds,  maybe  thousands,  of  enquiries 
which  do  not  involve  high  policy  at  ail. 
Many  of  the  things  you  have  said  to  us 
this  afternoon  seemed  to  me  to  have 
great  force  when  applied  to  all  these 
many  cases  but  to  come  into  difficulty 
when  applied  to  the  other  kind  of  case 
which  I have  been  describing.  If  it  is 
true  that  you  cannot  in  advance  draw 
lines  and  segregate,  which  seems  to  me 
to  be  true,  how  are  you  going  to  deal 
with  the  mass  of  procedures  at  any  given 
time?  Is  one  reduced  to  saying,  as  it 
were,  that  certain  suggestions  should  be 
adopted  so  far  as  possible ; or  can  one 
say,  as  I think  you  have  tried  to  say  in 
your  Memorandum,  that  certain  things 
ought  always  to  be  done?  Is  not  one 
always  in  a realm  where  fact,  expert 
opinion  and  policy  are  present,  and  pre- 
sent in  such  differing  degrees  that  putting 
in  the  surgeon’s  knife  and  jointing  it  up 
is  very  difficult?  Are  you  satisfi^  that 
the  constructive  proposals  which  you 
make  in  your  Memorandum  can  be 
carried  through  in  the  face  of  the  rather 
obdurate  complexity  of  the  subject 
matter  when  you  look  at  it  both  as  ad- 
ministration and  as  fair  dealing  to  the 

citizen? Mr.  Bull ; It  is  an  extremely 

difficult  subject  and  I think  that  the  more 


one  thinks  and  discusses  it,  the  more 
difficult  and  abstruse  these  questions  of 
where  to  draw  the  line  become.  I agree 
that  there  are  many  cases  in  which  the 
difficulty  of  the  need  to  consult  would 
not  arise.  One  certainly  does  not  want 
to  suggest  that  some  hard  and  fast  code 
should  be  laid  down  which  would 
effectively  prevent  a Minister  informing 
his  mind  in  the  way  that  he  should  in- 
form it,  or  prevent  him — it  would  be 
absurd  to  seek  to  prevent  hirn — dis- 
cussing matters  of  high  policy  with  his 
fellow  Ministers.  The  object,  of  course, 
is  on  the  one  hand  to  allow  the  person 
objecting  to  see  that  he  has  had  a fair 
deal,  while  of  course  letting  the  Minister 
arrive  at  what  is  the  “ right  ” decision, 
the  decision  which  accords  with 
ministerial  policy  after  considering  its 
effect  upon  the  private  interests  con- 
cerned. I am  rather  thinking  aloud,  but 
in  those  cases  in  which  it  is  necessary 
and  unavoidable  that  after  the  enquiry 
some  consultation  should  take  place,  it 
might  be  that  the  decision  letter  should 
set  out  the  consultation  and  its  effect 
upon  the  ultimate  decision.  Of  course  the 
question  of  consultation  is  not  the  only 
objection  to  the  present  procedure.  The 
implementation  of  the  other  recom- 
mendations, including  of  course  publica- 
tion of  the  report  and  the  independent 
inspectorate,  would  go  a long  way  to 
remove  the  difficulties  and  objections  re- 
ferred to  in  our  Memorandum.  An 
objector  feels  that,  the  moment  the  en- 
quiry is  finished,  the  Minister  goes  all 
round  canvassing  opinions  and  talks  it 
all  over  with  the  acquiring  authority 
again,  and  he  never  hears  anything  of 
that.  If  further  consultations  are 
necessary,  of  course  they  must  take  place 
but  if,  in  conjunction  with  the  other 
alterations  we  suggested,  the  decision 
letter  could  make  clear  the  extent  to 
which  the  Minister  has  had  to  make 
other  consultations,  I think  that  would 
go  a long  way. 

2559.  I think  we  had  better  now  turn 
to  tribunals  and,  if  we  may,  take  the 
Lands  Tribunal,  the  Agricultural  Land 
Tribunals  and  the  County  Agricultural 
Executive  Committees  as  a group  of 
three,  and  then  the  other  tribunals  as  a 
separate  group.  In  general,  I think  it  is 
clear  that  you  think  highly  of  the  Lands 

Tribunal  and  its  composition? Yes, 

indeed. 


Printed  image  digitised  by  the  University  of  Southampton  Library  Digitisation  Unit 


EVIDENCE  OF  THE  ROYAL  INSTITUTION  OF  CHARTERED  SURVEYORS 


415 


2560.  And  in  general  the  same  is  true 
of  the  A^icultural  Land  Tribunals,  par- 
ticularly in  the  light  of  the  modifications 
made  by  the  Agriculture  (Miscellaneous 
Provisions)  Act,  1954.  I think  I am  right 
in  saying  that,  given  all  that,  you  have 
no  major  points  you  would  raise  in 
criticism  of  Agricultural  Land  Tribunals. 
Then  when  you  come  to  the  County 
Agricultural  Executive  Committees,  there 
are  points  you  do  raise.  I want  to  raise 
one  because  of  its  general  purport.  In 
regard  to  the  Lands  Tribunal  you  say: 
“The  procedure  before  the  Tribunal  is 
laid  down  m s-tatutory  rules  made  under 
the  Act  ”.  Then  in  the  case  of  the 
Agricultural  Lands  Tribunals  you  say: 

“ Procedure  before  these  Tribunals  is  laid 
down  in  statutory  rules”.  Then,  about 
the  County  Agricultural  Executive  Corn- 
mittees  you  say : “ In  carrying  out  their 
functions,  Committees  have  power  to  fix 
and  regulate  their  own  procedure  I do 
not  want  to  raise  a point  about  formality 
and  informality.  I really  want  to  raise 
a point  about  the  right  and  the  wrong 
kind  of  informality.  I think  we  would  all 
agree  that  different  tribunals  should  have 
more  or  less  formal  procedures  according 
to  the  type  of  subject  matter  with  which 
they  deal  and  that,  for  example,  for 
National  Assistance  Appeal  Tribunals, 
where  you  are  dealing  with  individual 
cases,  you  want  something  very  simple. 
In  that  sense  some  procedures  are  for- 
mal, like  that  of  the  Lands  Tribunal,  and 
some  are  informal.  But  there  is  another 
sort  of  informality  which  is  not  the  de- 
gree of  simplicity  but,  so  to  speak,  doing 
what  occurs  to  you  at  the  moment.  You 
may  vary  from  time  to  time,  you  may 
have  no  rules  or  you  may  change  them 
as  you  go  along  from  case  to  case.  Is 
it  your  view  in  general,  wbether  the  pro- 
cedure of  a tribunal  be  relatively  formal 
or  informal  in  the  senses  in  which  I have 
described  it,  that  it  ought  always  to  be 
laid  down  and  published  in  advance,  laid 
down  either  in  statute  or  regulation,  and 
not  left  to  a particular  tribunal  to  elabor- 
ate for  itself — or  would  you  disagree? 

^For  myself  I would  agree  most 

strongly.  The  laying  down,  by  statute 
or  ministerial  directive,  of  a regular  pro- 
cedure which  is  always  followed  is  most 
desirable  for  all  tribunals. 

2561.  You  would  not  think  that  in- 
compatible with  informality  of  proce- 
dure?——Certainly  not.  I do  not  see 
why  the  following  of  a simple  procedure 
should  have  any  effect  on  informality. 


if  it  be  the  sort  of  tribunal  which  should 
be  inf  ormal. 

2562.  Then  do  you  regard  the  power 

of  County  Agricultural  Executive  Com- 
mittees to  fix  and  regulate  their  own  pro- 
cedure as  a defect? Mr.  Cowen : I 

think  it  is  a defect.  I agree  that  all 
tribunals  should  have  some  sort  of  in- 
struction as  to  how  they  should  carry  on, 
and  I think  the  Executive  Committees 
ought  to  have  instruction.  1 do  not  think 
it  need  be  laid  down  too  carefully  and 
exactly,  otherwise  it  may  become  a little 
too  formal.  I think  some  Executive 
Committees  proceed  in  the  manner  of  a 
court  of  law  now  and  they  are  perfectly 
right,  but  others  just  talk  about  the  mat- 
ter and  the  proceedings  become  rather 
too  casual.  I think  that  is  where  the 
weakness  now  lies. 

2563.  Sir  Geoffrey  King  : I take  it  that 
for  a farmer  to  be  summoned  'before  the 
County  Agricultural  Committee  is  a 

fairly  unpleasant  business  in  itself? 

Yes,  it  is  so  regarded  by  the  agricultural 
community. 

2564.  Even  though  in  the  end  he  is  let 

off? Yes. 

2565.  Do  you  think  it  would  be  an 
improvement  to  put  in  the  hands  of  a 
single  civil  servant  the  power  to  sum- 
mon a farmer  before  a Committee?  That 
is  what  the  suggestion  in  paragraph  17 
of  your  Memorandum  amounts  to,  is  it 

not? ^I  do  not  know  if  you  have  seen 

the  report  of  the  Arton  Wilson  Com- 
mittee. They  rather  skate  over  the  ques- 
tion of  initiation,  and  it  is  difficult  to  see 
where  the  initiation  should  come  from. 
We  feel  it  is  wrong  that  it  should  come 
from  the  Executive  Committee.  It  is 
perhaps  right  for  the  District  Committee 
to  initiate  it,  but  the  District  Committee 
is  after  all  an  offshoot  of  the  Executive 
Committee  and  there  did  not  seem  very 
much  alternative  in  the  present  set-up 
but  that  the  Land  Agent  should  take  the 
initiative. 

2566.  But  would  it  really  matter  very 
much  if  the  farmers  who  sit  on  the  final 
adjudicating  committee  came  from 

another  area? ^It  is  very  difficult 

within  a county  or  even  two  counties  to 
dissociate  it,  particularly  in  that  the 
more  important  farmers  all  know  one 
another  and  meet  one  another  in  the 
market. 

2567.  On  balance  then  you  would  pre- 
fer to  trust  the  bureaucrat  to  do  the 
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summoning? ^There  is  no  need  for 

the  Executive  Committee  to  take  any 
action  on  the  initiative.  If  the  Land 
Agent  summoned  one  or  two  and  the 
cases  were  decided  against  the  Land 
Agent,  he  would  be  more  wary  about 
bringing  what  might  be  thought  to  be 
frivolous  cases,  if  I may  put  it  that  way. 

2568.  Mr.  Johnston:  Is  this  analogy 

between  a prosecutor  and  a court,  which 
you  used  in  describing  the  work  of  the 
Agricultural  Executive  Committee,  quite 
right?  Another  way  of  looking  at  it 
is  to  think  of  it  as  a Committee  of  a 
club  looking  at  the  conduct  of  a particu- 
lar member,  of  whom  they  have  heard 
a complaint,  or  are  complaining  them- 
selves?  Yes,  I think  that  is  true  to  a 

large  extent,  and  that  is  the  self-govern- 
ing aspect  which  to  my  mind  makes  it 
really  worth  while  keeping  the  Executive 
Committees  in  being.  But  it  is  of  course 
a criticism  from  thc^e  who  are  hurt,  that 
diese  Committees  both  prosecute  and 
hear  their  own  case.  It  is  not  strictly 
true  but  it  is  one  interpretation  which 
can  be  put  on  the  present  position. 

2569.  Does  not  that  inevitably  arise 

from  what  we  are  calling  the  club  atmo- 
sphere with  which  the  Executive  Com- 
mittee conducts  its  business? 1 think 

it  does,  but  as  soon  as  you  get  a self- 
governing  body  it  is  bound  to  be  in  a 
way  its  own  prosecutor  and  judge,  is  it 
not? 

2570.  Mr.  Pritchard : Was  your 

evidence  prepared  before  or  after  the 
publication  of  the  Arton  Wilson  Report? 

^After  we  had  given  our  evidence  to 

the  Alton  Wilson  Committee  but  before 
the  Report  was  issued. 

2571.  You  recommended  in  your 

Memorandum  to  us  that  there  should  be 
a right  of  appeal  to  an  Agricultural  Land 
Tribunal  against  the  making  of  a super- 
vision order  by  a County  Agricultural 
Executive  Committee.  You  made  the 
same  recommendation  to  the  Alton 
Wilson  Committee? ^We  did,  Sir. 

2572.  And  you  have  no  doubt  seen 
what  they  say  in  their  Report.  It  is  in 
paragraph  449 : — 

“ Some  of  our  witnesses,  and  notably 
the  three  Chartered  Societies,  have 
urged  that  there  should  be  provision 
for  appeal  to  the  Agricultural  Land 
Tribunal  against  supervision  as  well 
as  dispossession.  We  cannot  support 
this  view,  which  we  consider  is  based 


on  a demand  for  an  unreasonable 
degree  of  protection  for  the  individual. 
Supervision  is  not  under  existing  cir- 
cumstance primarily  a penal  measure, 
but  is  intended  to  be  coupled  with  ad- 
vice to  secure  improvement.  In  our 
opinion  the  Committees  are  suitable 
bodie  to  be  entrusted  with  those 
powers,  but  they  should  always 
make  clear  their  reasons  for  putting  a 
farmer  or  an  owner  under  supervision. 
It  is  at  the  dispossession  stage  that  the 
individual  must  have  an  appeal  to  an 
independent  body,  which  is  provided 
for.” 

Would  you  care  to  comment  on  that? 

We  stick  to  our  original  evidence 

to  the  Alton  Wilson  Committee.  We 
still  think  that  there  should  be  a possi- 
bility of  a farmer  or  an  owner  going  to 
the  Tribunal  in  the  case  of  supervision. 
Although  in  theory  supervision  is,  and 
in  the  view  of  those  who  framed  the 
Act  was  intended  to  be,  an  advisory 
stage,  it  is  in  fact  to  a large  extent 
penal,  whatever  the  Arton  Wilson  Com- 
mittee might  say.  It  is  considered  in  the 
agriculture  community  that  if  you  are 
under  supervision  you  are  under  a pene 
condition,  so  to  speak. 

2573.  Chairman:  Under  a cloud? 

Yes,  definitely,  and  for  that  reason  we 
felt  and  still  feel  that  one  ought  to  have 
the  chance  of  appealing  to  the  Tribunal. 

2574.  The  remaining  cases  with  which 
you  deal  are  those  of  the  District  Valuer, 
the  Rent  Tribunals,  the  Local  Valuation 
Courts,  the  General  Claims  Tribunal, 
and  the  Central  Land  Board.  I do  not 
tbirik  that  we  have  very  much  to  ask 
you  about  the  last  two  and  I think  you 
would  agree  that  what  you  ha.ve  to  say 
about  them  does  not  raise  major  points 

of  difficulty? Mr.  Bull:  We  would; 

those  are  the  Central  Land  Board  and 
the  General  Claims  Tribunal. 

2575.  Yes.  There  remain  therefore  the 
District  Valuers,  the  Rent  Tribunals  and 
the  Local  Valuation  Courts.  I would  like 
to  ask  one  rather  general  question.  After 
you  have  summarised  what  seem  to  you 
to  be  the  main  defects  of  Rent  Tribunals 
under  (a)  to  (<^  of  paragraph  20,  you 
state  a general  impression  of  their  work- 
ing. You  start  by  saying  that  they  were 
appointed  .to  meet  an  unusual  situation 
when  something  had  to  be  done,  but 
that  the  wide  discretion  given  to  the 
Tribunals  to  decide  what  they  consider  to 


Printed  image  digitised  by  the  University  of  Southampton  Library  Digitisation  Unit 


EVIDENCE  OF  THE  ROYAL  INSTITUTION  OF  CHARTERED  SURVEYORS 


417 


be  reasonable  has  led  to  many  decisions 
which  seem  to  be  quite  indefensible. 
You  say  that  in  some  cases  the  results  of 
applications  have  clearly  been  influenced 
by  the  predilections  of  members  of  the 
Tribunals,  that  members  have  been  heard 
to  say  to  a witness  that  they  are  tenants’ 
tribunals,  that  some  conduct  their  pro- 
ceedings in  a manner  which  does  not  re- 
flect a judicial  attitude,  but  that  not  aU 
of  course  are  open  to  such  criticism. 
Making  due  allowance  for  the  qualifica- 
tions, what  is  said  is,  I think,  the  rather 
deliberate  expression  of  strong  opinion. 

I should  be  grateful  if  you  could  enlarge 
on  it  a little.  I presume  that  it  is  based 
on  what  you  feel  to  be  a large  body  of 

experience? ^Yes,  a very  considerable 

body  of  experience.  Mr.  Nardecchia  has 
had  experience  recently  of  some  thirty 
or  forty  cases  before  Rent  Tribunals.  I 
have  had  a fairly  considerable  experience 
from  the  time  when  the  1949  Act  was 
passed  to  the  present  time.  Other 
members  of  our  committee  which  pre- 
pared the  Memorandum  have  had  similar 
experience,  and  the  consensus  of  our 
opinion  is  that — ^particularly  when  the 
Tribunals  first  had  given  to  them  the 
power  of  dealing  with  the  cases  of  rent 
restricted  properties  let  for  the  first  time 
since  1939 — they  did  not  approach  those 
cases  which  came  before  them  in  the 
judicial  way  that  one  would  have  hoped 
for.  and  that  frequently  they  did  not  con- 
sider the  evidence  and  decide  what  was 
a reasonable  rent  upon  the  evidence  put 
before  them,  and  that  they  thought  of 
themselves  as  the  tenants’  tribunal.  The 
Chairman  of  one  of  the  Tribunals  said 
to  me  when  I was  arguing  the  case  for 
the  landlord:  "Yes,  but  you  must  re- 
member we  are  a tenants’  tribunal.”  They 
decided  on  the  rent  on  their  own  feel- 
ings and  impressions  at  the  particular 
time  they  looked  at  the  property,  biased 
towards  the  tenants’  view,  and  they  in- 
flicted in  many  cases  very  substantial 
losses  on  people  who  had  provided 
accommodation  after  the  war  at  post- 
war cost  by  putting  back  the  rentals  to 
something  not  very  much  above  the  pre- 
war level.  In  some  cases  it  was  partly 
because  of  their  lack  of  expertise.  It  is 
particularly  difficult  when  dealing  with 
an  inclusive  rental  which  includes  a lot 
of  outgoings  and  rates.  They  look  at  a 
rent  of  £250  a year  and  reduce  it  to  £165 
a year,  not  apparently  aware  ^of  the  fact 
that  the  outgoings  included  in  the  rent 
of  £250  may  well  have  been  £140  and 


that  in  reducing  that  £250  to  £165  they 
leave  a margin  of  £25  and  make  a re- 
duction of  something  like  70  or  80  per 
cent,  in  the  net  return  of  the  rent. 

We  also  find  from  our  experience  a 
lack  of  consistency  in  the  decisions, 
arising  perhaps  from  lack  of  a regular 
procedure.  I think  I must  give  one  or 
two  illustrations  to  show  what  I mean. 
There  was  the  case  of  an  estate  of  houses 
which  had  been  let  since  September, 
1939.  They  were  in  rather  bad  repair. 
When  the  1954  Act  was  passed,  it  was 
decided  to  take  one  of  the  cases  to  the 
Tribunal,  test  the  rent  that  could  be 
obtained  and  then  put  all  the  houses  into 
repair.  That  was  done.  In  this  particular 
case  the  landlord  was  claiming  £85.  The 
hearing  was  extremely  short.  It  took 
rather  less  than  ten  minutes.  The  tenant 
tried  to  produce  a letter  but  he  was  not 
allowed  ito  produce  it,  that  is  to-  say  in- 
stead of  being  assisted  to  present  his 
case  he  was  waved  down.  He  was  told 
that  he  was  a 'very  lucky  man,  that  the 
house  was  worth  £3  a week,  whereas 
the  landlord  was  claiming  £85  p.a.,  which 
was  very  reasonable  indeed.  The  rent 
was  fixed  at  £84  10s. — why  the  10s.  re- 
duction was  made,  nobody  knows.  We 
put  the  rest  of  the  houses  in  repair  and 
took  them  to  the  Tribunal,  of  which  the 
chairman  and  one  other  member  were 
the  same,  the  third  being  different.  They 
took  considerably  longer  this  time. 
They  fixed  the  rent  at  4s.  a week  less  for 
identical  houses  than  they  had  fixed  m 
the  first  instance,  and  when  the  solicitor 
drew  their  attention  to  the  former 
decision  they  said:  “Yes,  but  we  were 
very  kind  to  you  that  time  and  this  is  our 
decision 

2576.  Chairman  : Might  I ask  whether 

that  is  a recent  case? ^Yes,  the 

decision  fixing  the  rents  at  4s.  a week 
lower  than  in  the  test  case  was  given 
only  a matter  of  months  ago. — Mr. 
Nardecchia:  I should  like  to  give  an 
example  of  the  reluctance  of  Rent 
Tribunals  to  seek  the  assistance  of  the 
courts  on  points  of  law  which  are  argued 
before  them.  Under  the  Housing 
Repairs  and  Rents  Act,  1954,  I have  in 
mind  two  cases  where  both  the  landlords 
and  the  tenants  were  represented  before 
the  Tribunal  by  counsel.  The  hearings 
occupied  three  days  and  four  days 
respectively,  and  concerned  services  in 
blocks  of  flats.  Questions  of  law  and 
valuation  were  canvassed  extensively.  At 
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the  end  of  the  hearing,  counsel  for  the 
landlords,  who  were  a property  company 
owning  many  blocks  of  flats  and  who 
wished  to  have  an  authoritative  decision 
with  regard  to  claims  under  section  40 
of  the  Act,  offered  to  undertake  to  pay 
the  tenant’s  costs  of  an  appeal,  whatever 
the  decision  of  the  Rent  Tribunal  might 
be,  so  that  these  matters  of  law  could  be 
taken  to  the  Divisional  Court.  Both 
Tribunals  refused  to  make  a speaking 
order,  in  other  words  state  their  reasons 
for  the  decision,  and  gave  no  reasons 
why  they  refused  to  give  such  a speaking 
order.  A large  number  of  cases  of 
blocks  of  flats  with  similar  services  have 
gone  before  different  Tribunals,  which 
have  reached  differing  conclusions  on 
the  same  arguments. 

2577.  You  would  say  that  difference 

of  location  is  not  relevant  to  the 
differences  which,  you  say,  have  been 
established? Yes,  because  the  supply- 

ing of  hot  water  is  the  same,  whether 
you  are  supplying  it  in  Mayfair  or  Isling- 
ton or  anywhere  else.  In  the  cases  in 
which  I have  been  concerned  there  have 
been  twelve  tribunals  and  on  similar  or 
identical  cases  of  services  provided  they 
have  given  decisions  so  varied  that  some 
landlords  have  got  as  much  as  one  half 
as  much  again  as  others  for  supplying 
identical  services.  That  is  an  incon- 
sistency as  between  tribunal  and  tribunal, 
and  I know  of  one  Tribunal  which  on 
the  same  services  in  different  hearings 
separated  by  a few  months  gave  differing 
decisions  on  the  amount  expressed  as  a 
percentage  of  the  claim  made,  the  claim 
having  been  prepared  on  as  identical  a 
basis  as  possible. 

2578.  Mr.  Pritchard ; You  put  forward 
at  the  end  of  paragraph  20  three 
suggestions  for  remedies,  and  one  transi- 
tional proposal.  To  which  of  the  three 
do  you  attach  most  importance,  or  do 
vou  attach  equal  importance  to  them 

all? Bull : I find  it  very  difficult 

to  weigh  the  relative  importance  of  these 
three.  I think  there  should  almost 
invariably  be  a right  of  appeal  in  matters 
affecting  the  return  on  capital  or  rental 
value  of  property.  That  right  of  appeal 
is  naturally  more  important  the  less 
expertise  the  original  Tribunal  may  have. 

2579.  If  you  had  a good  Rent 
Tribunal,  would  not  that  be  the  main 

remedy? If  the  Tribunal  is  properly 

constituted,  it  certainly  goes  a long  way 
to  meet  the  present  difficulties,  but  some 


of  these  decisions  can  have  such  a 
tremendous  effect  upon  the  value  of 
property.  In  the  case  I mentioned,  the 
value  of  the  particular  property  con- 
cerned in  1949  was  reduced,  as  a result 
of  the  decision,  by  between  £40,000  and 
£50,000,  to  considerably  less  than  its 
original  cost.  Although  a Rent  Tribunal 
is  normally  thought  of  as  dealing  with 
a single  house  with  a rent  of  25s.  to  45s. 
a week,  in  fact  they  sometimes  deal  with 
matters  of  much  greater  size  and  value, 
and  from  that  point  of  view  there  ought 
to  be  an  appeal. 

2580.  Would  it  be  practicable  to  limit 
the  right  of  appeal  to  cases  above  a 
particular  value,  or  would  you  apply  it 
to  all  cases?  I am  thinking  of  the  costs 

in  the  smaller  case. ^I  should  doubt 

whether  it  was  practicable  to  have  a right 
of  appeal  based  upon  the  value  of  the 
property  concerned. 

2581.  You  would  apply  it  in  all  cases. 
What  would  ibe  the  nature  of  the  appeal? 

What  would  be  the  procedure? ^As 

in  the  case,  I should  have  said,  of  an 
appeal  against  a decision  of  a Local 
Valuation  Court  to  the  Lands  Tribunal, 
the  formal  filing  of  the  application  to 
the  Tribunal,  and  filing  of  the  evidence 
and  so  on. 

2582.  Would  it  be  a rehearing? 

Yes. 

2583.  Do  the  Rent  Tribunals  always 

inspect  the  premises? In  my  experi- 

ence they  always  have  inspected. — Mr. 
Nardecchia:  I know  of  certain  cases 
where  no  inspection  was  made. 

2584.  Would  the  Lands  Tribunal  do 

soon  appeal? The  Lands  Tribunal,  in 

my  experience,  always  inspect  whatever 
they  are  considering. 

2585.  Lord  Balfour  of  Burleigh:  Do 
I understand  that  the  majority  of  cases 
in  which  you  are  criticising  the  decision 
of  the  Rent  Tribunal  are  cases  ooricern- 

ing  services? Mr.  Bull:  No,  Sir.^  I 

only  said  that  the  effect  of  a reduction 
can  be  very  much  more  severe  upon  ffie 
property  where  the  rent  is  an  inclusive 
one  including  services.  Broadly  we  do 
not  think  that  the  Tribunals  are  properly 
constituted  to  d!eal  with  questions  of 
value,  nor  that  many  of  them  approach 
the  matter  in  the  way  we  think  it  should 
be  approached.  We  realise  lof  course 
that  it  is  rather  a subjective  decision  to 
which  they  have  to  come.  At  present 
there  is  no  definite  yardstick,  such  as 
market  value,  by  which  they  can  measure 
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their  answer,  but  the  decisions  are  so  in- 
consistent one  with  another  that  we  feel 
the  whole  procedure  is  wrong. 

2586.  When  the  chairman  of  a Tribunal 
said  to  you  that  they  were  a tenants’ 
tribunal  did  you  understand  that  to  mean 
that  he  considered  his  function  was  to 
protect  the  interests  of  the  tenant  rather 
than  to  come  to  a fair  judicial  decision? 
^Yes,  I did. 

2587.  Do  you  think  that  is  the  general 

attitude? 1 would  have  said  it  was 

the  general  attitude  when  these  tribunals 
first  became  concerned  with  the  reduction 
of  rents  on  first  lettings  because  there 
was  no  power  at  that  time  to  increase 
the  rent. 

2588.  A feeling  which  has  acted  un- 
fairly against  property  owners? Un- 

doubtedly. I think  more  recently  there 
has  been  a change  in  that  attitude.  I 
do  not  think  that  the  present  view  of  the 
majority  of  Tribunals  is  that  they  are 
tenants’  tribunals,  but  it  certainly  was  a 
criticism,  in  my  view,  of  the  earlier  de- 
cisions. I think  that  the  attitude  of  the 
Tribunals  generally  is  a more  judicial  one 
than  it  was  but  I still  think  the  Tribunals 
have  not  got  the  expertise  they  should 
have  and  the  procedure  to  enable  them 
to  deal  uniformly  with  similar  cases 
which  come  before  them. 

2589.  Broadly  speaking,  is  the  experi- 

ence you  are  representing  to  us  urban 
or  rural  or  iboth? Urban,  chiefly. 

2590.  In  the  urban  cases  is  it  metro- 

politan or  provincial  mainly,  or  does  it 
concern  the  whole  country? ;It  con- 

cerns mostly  the  London  area,  with  simi- 
lar results  for  the  big  urban  areas. 
Tribunals  are  not  always  set  up  for  some 
rural  areas. 

2591.  You  attach  great  importance  to 

the  chairman  being  a legal  man? We 

do.  We  think  that  will  mean  that  the 
parties  will  get  a proper  procedure  and 
a proper  hearing. 


2592.  Sir  Geoffrey  King:  1 see  that 
you  recommend  an  appeal  to  the  Lands 
Tribunal.  About  14,000  of  these  cases 
come  before  Rent  Tribunals  every  year — 
that  is  the  figure  given  by  the  Ministry 
of  Housing  and  Local  Government. 
Would  not  that  tend  to  hold  things  up 

very  badly? Of  course,  if  there  were 

anything  like  10  per  cent,  of  appeals  on  ‘ 
that  number  it  would  cause  very  serious 
administrative  difficulty. 

2593.  Had  you  thought  of  something 
more  local,  say,  an  appeal  to  the  local 

County  Court? ^Yes,  we  would  be 

satisfied,  J am  sure,  with  an  appeal  to 
the  local  County  Court,  if  the  Tribunals 
were  reconstituted  in  the  first  instance. 

2594.  Then,  as  regards  District  Valuers, 

your  suggestion  in  paragraph  19 

amounts,  does  it  not,  to  rather  a change 
in  the  situation?  It  is  one  thing  for 
an  owner  to  say : “ I will  sell  you  my 
property  at  a figure  fixed  by  myself”, 
and  another  thing  to  say : " I will  sell 
it  at  a price  to  be  fixed  by  arbitration,” 

which  is  what  you  are  suggesting? 

Indeed  it  is. 

2595.  You  recognise  that  it  is  not  a 
mere  procedural  change?  I am  not 

criticising  it. 'We  recognise  that  this  is 

the  real  gravamen.  If  the  Minister  in- 
tends to  give  a real  exclusive  right  of 
pre-emption  to  the  owner  who  has  been 
dispossessed  of  his  property  compulsorily, 
when  the  property  is  no  longer  required, 
then  we  think  that  should  be  the  pro- 
cedure ; but  if  the  Minister  merely  in- 
tends to  give  the  owner  the  first  chance 
to  buy  at  the  Minister’s  figure  before  he 
puts  it  generally  in  the  market — that  is 
a different  matter. 

Chairman:  Mr.  Bull,  thank  you  and 
your  colleagues  very  much  for  the 
patience  with  which  you  have  answered 
our  questions  today. 


(The  witnesses  withdrew) 
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TWELFTH  DAY 


Friday,  25  th  May,  1956 


Present : 


The  Rt.  Hon.  Sir  Oliver  Franks,  G.C.M.G.,  K.C.B.,  C.B.E.  {Chairman) 


The  Lord  Balfour  of  Burletgh(I) 

Mr.  J.  C.  Burman 

Mr.  D.  Johnston,  Q.C.,  M.P. 

Sir  Geoffrey  King,  K.C.B.,  K.B.E.,  M.C. 


Major  John  Morrison,  T.D.,  M.P.(2) 
Mr.  H.  Wentworth  PritchardC^) 
Mr.  a.  V.  Symons(") 

Professor  K.  C.  Wheare,  C.M.G. 


Mr.  J.  Littlewood  (Secretary) 
Mr.  j.  L.  Clark  (Assistant  Secretary) 


(^)  Aftemoon  session  only. 


(^)  Morning  session  only. 


Memorandum  submitted  by  the  County  Councils  Association 

Prompt  Decisions 

_ 1.  Of  the  many  types  of  inquiry  with  which  county  councils  may  from  time  to 
time  be  concerned,  by  far  the  greatest  in  number  are  those  held  on  behalf  of  the 
Minister  of  Housing  and  Local  Government  into  appeals  against  decisions  of  the 
county  council  as  local  planning  authority  under  the  Town  and  County  Planning 
Act,  1947.  The  report  of  the  Minister  of  Housing  and  Local  Government  for  the 
period  1950-51  to  1954  indicates  that  the  number  of  such  appeals  to  the  Minister 
had  risen  in  1954  to  a total  of  5,208.  In  the  same  report  the  Ministry  refer  to  some 
of  the  difBculties  in  dealing  promptly  with  this  vast  number  of  appeals.  Neverthe- 
less it  is  the  view  of  the  Association  that  public  inquiries  or  hearings  into  such 
appeals,  and  indeed  into  any  matter  necessitating  the  holding  of  an  inquiry,  should 
be  held  with  reasonable  promptitude  and  the  Minister’s  decisions  given  with  the 
utmost  speed.  They  are  of  the  opinion  that  the  number  of  contested  decisions  has 
temporarily  been  inflated  because  of  the  compensation  provisions  of  the  existing 
legislation  and  the  position  in  regard  to  established  claims,  but  the  number  of 
appeals  should  be  steadily  reduced  in  due  course. 

2.  As  one  means  of  overcoming  the  delays  which  must  inevitably  arise  in  fixing 
dates  for  inquiries  and  in  obtaining  the  Minister’s  subsequent  decision,  it  is  con- 
sidered that  subject  to  the  consent  of  the  parties,  the  Minister  should  make  more 
frequent  use  of  written  representations  as  a means  of  determining  appeals  without 
recourse  to  the  holding  of  an  inquiry  or  hearing.  Furthermore,  whilst  the  Associa- 
tion are  well  aware  of  the  constitutional  position  of  the  Minister,  who  is  himself 
responsible  to  Parliament  for  the  exercise  of  the  powers  vested  in  him,  it  is  suggested 
that  consideration  might  be  given  to  the  possibility  of  enabling  an  inspector,  subject 
to  the  prior  approval  of  the  parties,  to  give  an  immediate  on-the-spot  decision  on 
behaH  of  the  Minister  in  matters  of  minor  importance  where  no  major  policy  issues 
are  involved,  as  for  example,  in  some  of  the  more  trivial  types  of  advertisement 
appeal. 

3.  The  Association  are  very  concerned  at  the  excessive  delays  in  obtaining  the 
Minister’s  approval,  of  county  development  plans  following  the  holding  of  inquiries 
into  objections.  At  31st  December,  1955,  over  thirty  county  councils  were  still 
awaiting  approval  of  development  plans  and  in  at  least  twenty-two  of  these  cases 
the  inquiry  was  held  during  1952  or  1953.  Thus  a delay  of  three  years  between 
the  date  of  inquiry  and  the  Minister’s  decision  is  not  uncommon  with  the  result 
that,  pending  approval,  county  planning  authorities  expend  considerable  time  in 
settling  major  problems  which  might  not  have  arisen  if  the  plans  had  been  approved. 
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In  addition,  until  approval  is  received,  no  machinery  can  be  set  in  motion  for  the 
quinquennial  revisions  of  the  plans. 

Independent  Inspectorate 

4.  The  Association  are  aware  that  suggestions  have  been  made  from  time  to  time 
that  the  person  holding  the  inquiry  into  a planning  appeal  should  be  appointed 
independently  of  the  Minister  who  is  responsible  for  the  ultimate  decision  on  the 
ground  that  an  inspector  appointed  by  the  responsible  Minister  from  the  staff  of  his 
own  department  cannot  approach  the  issue  with  an  unbiased  mind  however  effi- 
ciently and  impartially  he  may  perform  his  duties.  The  Association  have  carefully 
considered  this  proposition  and  the  possible  establishment  of  an  independent  inspec- 
torate under  the  auspices  of,  for  example,  the  Lord  Chancellor’s  Department,  but 
they  have  come  to  the  conclusion  that  where,  as  in  the  case  of  planning  decisions, 
the  matter  to  be  decided  concerns  the  exercise  of  a Minister’s  policy  for  which  he 
is  responsible  to  Parliament,  an  independent  inspectorate  is  undesirable. 

5.  The  Association  consider  that  there  is  nothing  improper  in  the  holding  of 
planning  and  similar  inquiries  by  an  officer  appointed  by  the  responsible  Minister 
and  it  is  considered  that  critics  of  such  a system  fail  to  recognise  that  the  inquiry 
is  not  a judicial  process  but  is  for  the  purpose  of  informing  the  mind  of  the 
Minister  before  he  discharges  his  administrative  duty  of  making  a policy  decision. 
There  is,  however,  a considerable  number  of  inquiries  where  no  substantial  question 
of  policy  arises  (e.g.  inquiries  into  compulsory  purchase  orders  not  affected  by 
planning  or  technical  consideration)  in  respect  of  which  the  appointment  of  indepen- 
dent inspectors  (if  necessary  appointed  ad  hoc)  would  not  be  inappropriate.  Indeed 
in  some  such  cases  it  is  already  the  practice  of  certain  departments  to  appoint 
independent  inspectors. 

Publication  of  Reports 

6.  It  has  been  argued  that  following  an  inquiry  by  a Ministry  Inspector  his  subse- 
quent report  should  be  made  available  to  the  parties  in  order  that  they  may  be 
satisfied  that  all  relevant  considerations  raised  at  the  inquiry  are  brought  to  the 
notice  of  the  Minister  ; in  fact  this  practice  is  followed  in  the  case  of  inspectors 
appointed  by  the  Minister  of  Education  to  hold  inquiries  into  objections  to  com- 
pulsory purchase  orders  by  local  education  authorities.  The  Ministry  of  Housing 
and  Local  Government  do  not  publish  the  reports  of  their  inspectors  in  relation  to 
either  planning  inquiries  or  compulsory  purchase  inquiries  and  the  Association  are 
of  the  view  that  no  such  obligation  should  be  imposed.  The  report  is  intended 
to  assist  the  Minister  in  reaching  a policy  decision  and  he  is  entitled  to  a confidential 
report  from  the  officer  whom  he  has  appointed  to  hold  the  inquiry.  The  Associa- 
tion consider,  however,  that  in  exceptional  circumstances  it  may  be  in  the  public 
interest  that  the  inspector’s  report  and  recommendations  should  be  made  public 
as  was  done,  for  example,  in  the  case  of  the  public  inquiry  held  in  1954  into 
objections  to  the  proposed  development  of  land  at  Gatwick  as  a major  airport. 
This,  however,  was  not  a normal  planning  inquiry  but  concerned  a matter  of  major 
government  policy  and  the  report  of  the  Inspector  appointed  by  the  Minister  of 
Housing  and  Local  Government  was  published  in  a VS^ite  Paper  (Cmd.  9215). 

Decisions  of  Ministet^ 

7.  Whilst  the  Association  do  not  advocate  the  compulsory  publication  of 
inspectors’  reports,  they  consider  that  it  is  most  important  that  the  appropriate 
Minister*  should  make  public  the  reasons  upon  which  he  bases  his  decision.  In 
this  connection  they  have  noted  a tendency  in  recent  years  for  the  Ministerial 
letters  conveying  decisions  on  planning  appeals  to  contain  a brief  resume  of  the 
arguments  advanced  by  the  parties  together  with  the  conclusions  reached  by  the 
Minister.  The  Association  welcome  this  practice  and  are  of  the  opinion  that,  except 
when  the  Minister  certifies  in  a particular  case  that  on  security  grounds  it  would 
be  injurious  to  the  public  interest  to  do  so,  a statement  of  the  Minister’s  reasons 
for  reaching  his  decisions  should  be  made  available  not  only  to  the  parties  but 
also  to  any  other  persons  or  bodies  who  have  appeared  or  been  represented  at 
the  inquiry  concerned.  Given  publication  of  the  Minister’s  reasons  Parliament 
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will  be  better  able  to  fulfil  its  functions  as  “Watchdog  oyer  the  interests  of  the 
pubUc  and  the  Minister's  handling  of  appeals  and  applications  will  constantly  be 
open  for  criticism  and  review  by  Questions  in  the  House  and,  if  necessary,  debate. 


Representation  of  Government  Departments 

8.  The  Association  further  recommend  that  where  the  views  of  any  Governinent 
department  are  substantial  factors  in  reaching  a decision  in  connechon  with  which 
an  inquiry  is  held,  those  views  should  be  given  in  oral  evidence  at  the  inquiry,  this 
point  of  view  has  largely  resulted  from  the  experience  of  county  counmls  who  have 
endeavoured  without  success  to  persuade  the  Ministry  of  Agriculture,  Fishenes  and 
Food  to  authorise  their  officers  to  give  evidence  at  planning  inquiries  in  cases  where 
the  views  of  that  Ministrv  have  an  important  bearing  upon  the  planning  authority  s 
decision.  The  Association  have  been  able  to  secure  arrangements  whereby  the 
Provincial  Land  Commissioner  is  now  prepared  to  meet  applicants  and  explain  me 
a<micultural  objections  to  them  in  cases  where  there  is  no  other  substantial  planning 
objection  to  their  proposal.  It  has.  however,  proved  impossible  to  convince  ei^ 
the  Ministrv  of  Housing  and  Local  Government  or  the  Ministry  of  Agriculture, 
that  officers  of  the  latter  Department  should  actually  appear  and  give  evidence 
at  an  inquiry. 


9.  It  is  apparent  that,  particularly  in  those  cases  where  the  sole  or  main  reason 
for  refusing  planning  permission  is  on  agricultural  grounds,  the  local  planning 
authority  are  in  some  difficulty  at  an  inquiry  if  they  are  unable  to  caU  evidence 
in  support  of  the  agricultural  objection,  and  the  point  has  frequently  been  made 
on  behalf  of  appellants  that  they  should  be  able  to  cross-examine  a witness  from 
the  Ministry  of  .Agriculture.  The  fact  that  it  is  generally  known  that  consultation 
takes  place”  after  a planning  inquiry  between  the  Ministry  of  Housing  and  Local 
Government  and  the  Ministry  of  Agriculture,  Fisheries  and  Food  can  only  arouse 
suspicion  that  the  appellant  is  not  being  given  a square  deal. 

10.  When  this  matter  w'as  first  raised  with  the  Ministry  of  Housing  and  Local 
Government  by  the  .Association,  the  Ministry  first  advanced  the  view  that  some 
consitutional  principle  existed  which  precluded  the  givir^  of  evidence  by  representa- 
tives of  the  Ministry  of  Agriculture  ; hut  they  subsequently  intimated  that  it  was 
a practical  difficulty 'which  prevented  any  such  arrangement,  the  reason  given  being 
that  the  Ministry  had  insufficient  staff  to  enable  them  to  appear  in  every  case 
where  objection  had  been  taken  on  agricultural  grounds  and  was  a material  factor. 
To  overcome  these  difficulties  the  Association  suggest  the  possibility  of  defining 
the  type  of  case  where  the  Ministry  of  Agriculture,  Fisheries  and  Food  ought  to 
be  prepared  to  give  evidence  and  be  subject  to  cross-examination  and  two  categoric 
of  case  are  suggested,  namely  (i)  cases  where,  hut  for  the  " agricultural  objection 
the  local  planning  authority  would  be  disposed  to  grant  planning  consent  and 
(ii)  cases  where  the  “agricultural  objection”  is  only  one — hut _ a substantial  one 
of  a number  of  reasons  for  refusal.  According  to  the  Association’s  information, 
this  would  mean  that  in  only  a very  small  percentage  of  appeals  would  the  attendance 
of  an  officer  from  the  Ministry  of  Agriculture,  Fisheries  and  Food  be  necessary. 

11.  An  example  of  the  unfair  position  which  can  arise  occurred  recently  where 
a particular  site  was  zoned  for  residential  purposes  ; the  draft  County  Development 
Plan  stiU  awaits  the  Minister's  approval  and  the  owners  who  intended  to  develop 
had  no  occasion,  therefore,  to  object  at  the  Development  Plan  inquiry.  Subsequently 
they  applied  for  planning  permission  to  build  but  although  both  the  county  and 
district  councils  were  in  favour  of  the  proposal,  the  Minister  called  in  the  application 
under  Section  15  of  the  Act  of  1947  which  enables  him  to  deal  with  an  application 
in  place  of  the  planning  authority.  An  inquiry  was  held  at  which  no  opposition 
was  expressed  to  the  owners’  proposal  but,  nevertheless,  the  Minister  refused  per- 
mission, and  also  decided  to  delete  the  land  from  the  area  allocated  for  residential 
development  in  the  draft  Development  Plan.  The  Minister’s  decision  in  such 
circumstances  is  final  and  yet  it  is  apparent  that  in  this  case  the  decision  was  based 
on  information  given  to  the  Minister  outside  the  inquiry  (presumably  by  the  Ministry 
of  Agriculture)  and  neither  the  owners  nor  indeed  the  local  authorities  had  any 
opportunity  of  hearing  the  evidence  or  of  cross-examining  upon  it. 
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12.  Similar  difficulties  have  been  encountered  in  connection  with 
of  the  Ministry  of  Transport  and  Civil  Aviation  at  inquines,  for  although  it  nas 
been  recognised  for  some  time  that  divisional  road  engineers  'Will  atterm  a g 
evidence  at  an  inquirv  into  a planning  appeal,  it  was  only  after  considerable  pressure 
from  the  Association  that  the  Ministry  agreed  that  their  representatives  would  be 
made  available  at  development  plan  inquiries  to  answer  questions  ^out  trunic  ro 
proposals  included  in  the  development  plan.  Representatives  of  ibe  Mirnstry  an 
of  the  Ministry  of  Housing  and  Local  Government  had  indicated  that  while  there 
was  no  absolute  legal  rule  that  a representative  of  one  Governraent  Department 
should  not  attend  an  inquiry  conducted  by  an  officer  of  another  Ministry  to  justily 
the  proposals  of  his  Department  in  public  and  answer  questions  on  them,  the  view 
had  been  taken  that  it  was  undesirable  as  a general  rule  for  one  Department  to 
argue  its  point  of  view  before  another  Department  in  public.  In  the  opinion  ^ or 
the  Association,  this  attitude  of  Government  Departments  is  harmful  to  Plfnning 
and  has  given  rise  to  a genuine  grievance  in  the  minds  of  appellants  and  their 
advisers. 

Legal  Representation 

1 3 There  are  a number  of  tribunals  established  by  statute  or  by  sta^tory 
instrument  before  which  an  individual  is  entitled  to  appear  in  person  but  is  not 
allowed  to  be  legally  represented,  or  is  only  so  allowed  with  the  consent  of  the 
tribunal  or  some  other  person.  The  list  of  such  tribunals  was  given  m reply  to  a 
Question  in  the  House  of  Lords  on  17th  December.  1952.  and  appears  in  columns 
1074-1076  of  Hansard.  It  is  the  view  of  the  Association  that  any  person  entitlM 
to  appear  before  a tribunal  appointed  by  a Minister  of  the  Crown  or  for  the 
purpSses  of  a Minister’s  functions  or  at  a hearing  held  by  or  on  behalf  of  a 
Minister  should  not  be  deprived  of  the  right  to  be  legally  represented,  and  that 
any  provisions  which  permit  such  representation  only  with  approval  are  undesirable. 


ExaminatioD  of  witaesses 

Lieut.-Colonel  Sir  Herbert  Shiner,  D.S.O.,  M.C. 

Major  C.  E.  Pym,  C.B.E. 

Mr.  J.  E.  Blow 

Mr.  T.  C.  Hayward,  C.B.E. 

Mr.  B.  Kenyon 

Mr.  E.  H.  Doubleday,  O.B.E. 

Mr.  W.  L.  Dacey,  Secretary 

Mr.  W.  D.  Partridge,  Assistant  Secretary 

on  behalf  of  the  County  Councils’  Association. 
Called  and  Examined. 


2596.  Chairman:  In  the  first  part  of 
the  written  evidence  which  you  have 
kindly  given  us,  you  deal  with  the 
question  of  prompt  decisions  and, 
obviously,  promptness  of  decision  is  an 
important  administrative  virtue.  I 
wanted,  if  I might,  to  ask  you  how  far 
you  were  satisfied  that  the  bodies  whom 
you  represent  are  themselves,  broadly 
speaking,  guiltless  in  this  matter.  The 
reason  why  I raise  it  is  that  in  evidence 
given  to  us  yesterday  by  the  Royal  Insti- 
tution of  Chartered  Surveyors,  there  was 
a suggestion  that  delays  which  they 
thought  sufficiently  noticeable  to  be 


worth  mentioning  occurred  not  only 
when  the  central  administration  comes 
in,  but  also  at  the  local  or  regional  level. 
I understand  that  if  an  applicant  for 
planning  permission  receives  no  reply 
from  the  planning  authority  within  two 
months,  that  may  be  taken  as  the 
equivalent  of  refusing  his  application. 
The  other  thing  which,  I gather,  at  times 
occurs  is  not  that  he  gets  an  answer,  nor 
that  he  gets  no  answer,  but  that  he  gets 
a request  from  the  planning  authority  for 
an  extension  of  the  time  for  considera- 
tion. This  request  for  extension  may  be 
repeated  and  we  were  given  an  instance 
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yesterday  where  the  total  period  went  to 
nine  months  without  there  being  a stage 
at  which  the  applicant  said  that  he  really 
must  go  to  appeal.  This  was  brought 
forward  to  make  the  point  that  these 
problems  about  prompt  decisions  arose 
at  all  the  different  stages,  and  I want  to 
ask  you  how  far  you  think  it  is  true  that 
you,  yourselves,  and  the  people  you  re- 
present, are  concerned  in  these  delays  and, 
if  you  are  so  concerned,  the  reasons  for 

them. Sir  Herbert  Shiner'.  It  is  a 

long  question  and  I think  it  divides  it- 
self into  two  parts,  namely,  the  beginning 
of  the  application  for  planning  per- 
mission, and  then  when  that  is  dealt  with 
by  the  local  planning  authority  the  delay 
which  might  occur  between  that  and  the 
appeal  which  might  be  made  to  the 
Minister-  It  would  perhaps  be  useful  to 
you  to  have  the  practical  experience  of 
those  who  actually  deal  with  the  appeals, 
and  I am  going  to  ask  Mr.  Doubleday 
if  he  will  try  to  answer  you. — Mr. 
Doubleday : I think.  Sir,  we  should  not 
wish  to  say  that  there  are  no  delays  lying 
at  our  door.  I am  not  unfamiliar  with 
the  Royal  Institution  of  Chartered 
Surveyors’  evidence,  because,  as  a 
chartered  surveyor,  I sit  on  the  Planning 
Committee  of  that  body.  However,  the 
instance^  you  quote  of  nine  months  with- 
out an  issue  having  been  determined  is, 
in  my  experience,  which  extends  over 
30  years  of  planning,  an  exceptional  case. 
The  majority  of  applications  are  disposed 
of  well  inside  the  two  months  statutory 
period,  many  inside  a month  or  sbt 
weeks.  There  are  occasions  when,  be- 
cause of  the  very  nature  of  the  applica- 
tion, you  have  to  consult  other  bodies, 
for  example,  water  undertakings,  high- 
way authorities,  and  inevitably,  that  takes 
time.  In  my  experience  it  is  usual  to  ask 
for  just  one  extension  beyond  two  months 
in  order  to  allow  the  local  government 
machine  to  deal  with  an  application  in 
which  consultation  with  three  or  four 
bodies  is  necessary.  Only  in  an  ex- 
ceptional case  would  a second  extension 
be  asked  for  and,  in  that  case,  the 
applicant  would  be  well  aware  of  the 
reason  for  the  request. 

2597.  Might  I ask  how  far  the  picture 
which  has  just  been  given  to  us  would, 
in  your  opinion,  be  generally  applicable 
to  planning  authorities?  I do  not  want 
to  go  into  differences  between  particular 
authorities,  but  I should  like  to  know 
in  general  terms  whether  the  difficulties 


which  confront  local  authorities  mean 
that  replies  would  be  rather  different  as 
one  talked  to  members  of  the  different 

authorities. Sir  Herbert  Shiner : I 

think  you  are  bound  to  have  that  kind 
of  different  experience,  up  and  down  the 
country,  with  various  planning 
authorities. — Major  Pym : I am  Chair- 
man of  a district  council  planning  com- 
mittee, as  well  as  on  the  Kent  Coimty 
Planning  Committee,  and  therefore  I 
often  see  these  applications  from  the 
beginning  to  the  end.  Delays  very  often 
occur,  as  Mr.  Doubleday  has  said,  in 
making  enquiries  of  the  Ministry  of 
Agriculture  and  of  various  undertakings. 
Delay  is  also  caused  by  our  efforts  to 
meet  the  wishes  of  an  applicant.  I have 
noticed,  in  some  of  your  earlier  evidence, 
that  it  has  been  suggested  that  more 
should  be  done  to  meet  the  requirements 
of  applicants.  We  do  try  very  much  to 
see  whether,  by  suggesting  a slight  altera- 
tion, we  can  approve  something  which 
might  otherwise  be  turned  down.  We 
believe  very  strongly  in  holding  site 
meetings,  sometimes  with  the  applicant 
and  we  find  this  very  helpful.  But  it 
does  add  to  the  delay  and  tends  to  extend 
beyond  two  months  the  time  for  the 
consideration  of  cases  which  are  not 
absolutely  simple. — Sir  Herbert  Shiner: 

I think,  generally  speaking,  the  nine 
months  which  you  quote  would  be  quite 
exceptional. 

2598.  I think  you  indicated  assent 
when  I said  that,  if  no  answer  was 
received  during  the  two  months,  that 

was  taken  as  dissent. Deemed  to  be 

a refusal. 

2599.  There  is  a saying,  is  there  not, 
that  silence  means  consent?  Is  it  in 
your  view  satisfactory,  when  you  are 
looking  at  it  from  the  point  of  view  of 
the  applicant  rather  than  the  planning 
authority,  that  in  this  case  silence  should 

mean  Assent? 1 see  no  reason, 

personally,  Sir,  why  he  should  not  be 
to-ld.  That  would  not  seem  to  raise  any 
real  difficulty,  I should  have  thought,  for 
the  planning  authority. — Major  Pym:  I 
should  say  that  it  hardly  ever  occurs 
that  a case  goes  by  default  in  that  way. 

2600.  I think  we  would  be  interested 

to  know  whether  the  experience  of  your 
colleagues  is  that  dissent  by  silence 
almost  never  occurs,  because  the 
evidence  which  we  have  had  rather  made 
us  inclined  to  think  that  it  happened  not 
infrequently. Mr.  Hayward : I would 
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have  said  that,  in  the  case  of  the  type 
of  application  you  are  dealing  with  at 
the  moment,  if  you  were  to  endeavour 
to  invoke  the  positive  rule  that  silence 
means  consent  you  would  get  a whole 
lot  of  unnecessary  refusals.  The  plan- 
ning authority  would  have  to  put  in  a 
refusal  in  order  to  preserve  its  position 
if  it  needed  more  time  for  consideration. 
It  might  withdraw  it  at  a later  stage, 
but  it  would  have  to  put  in  a refusal, 
which  would  then  give  the  applicant  the 
right  of  appeal  to  the  Minister.  This 
might  lead  to  an  appeal  to  the  Minister 
which  would  be  withdrawn  if  the  autho- 
rity approved  the  application  as  soon  as 
it  had  completed  its  consideration  of  it. 
In  my  experience,  it  is  very  much  better 
to  have  it  the  other  way  round,  because 
then  the  authority  can  explain  to  the 
applicant  why  there  has  been  a delay 
in  giving  him  an  answer  before  the  two 
months  have  expired. — Major  Pym : I 
should  say  that  in  Kent  we  always  com- 
municate with  the  applicant.  I cannot 
think  of  any  case  which  has  been  refused 
by  default. 

2601.  I think  the  important  point  is 
not  whether  silence  is  interpreted  one 
way  or  the  other;  the  point  is  whether 
there  is  no  indication  of  what  is  hap- 
pening to  the  application,  because  on 
very  general  grounds  one  would  think 
that  was  not  the  best  way  of  dealing 

with  it. Mr.  Doubleday:  I do  not 

think  it  happens,  Sir. — Mr.  Kenyon:  1 
know  of  no  case  where  such  a thing  has 
happened.  There  has  always  been  a 
communication  addressed  to  the 
applicant. 

2602.  Again,  one  of  the  things  that 

has  been  put  to  us  in  evidence  is  that 
there  are  often  opportunities,  opportuni- 
ties of  the  kind  which  your  colleague 
from  Kent  was  describing,  where  with  a 
little  discussion  and  perhaps  a visit  to 
the  site  the  thing  can  be  adjusted  and 
it  does  not  become  a matter  of  just  say- 
ing “ yes  ” or  “ no  ”.  It  is  a matter  of 
reasonable  dealing.  Would  you  say 
generally  that  most  planning  authorities 
do,  in  fact,  deal  with  applicants  for  plan- 
ning permission  in  that  sort  of  way? 

Sir  Herbert  Shiner:  I can  answer  that 
quite  definitely  in  the  affirmative.  Sir. 
Certainly  in  my  own  county  and  in  the 
counties  in  which  I have  met  the  plan- 
ning authorities,  they  try  tO'  help  the 
public  as  much  as  they  possibly  can. 
Those  of  us  who  sit  on  planning  com- 


mittees question  very  carefully  the 
recommendation  of  a planning  officer, 
especially  in  the  case  of  a refusal.  The 
planning  officer,  be  he  the  area  or  county 
planning  officer,  will  do  his  best  to  make 
some  suggestion  for  altering  or  present- 
ing the  applicant’s  plan  in  a way  in 
which  he  thinks  it  will  be  acceptable  to 
the  planning  authority. 

2603.  Mr.  Burman:  You  say  that  de- 

lays do  not  occur  very  often  at  your 
end  and  in  that  case  they  must  occur 
higher  up.  What  in  your  view  would 
be  a reasonable  timetable  for  dealing 
with  the  various  stages  of  an  applica- 
tion?  ^This,  of  course,  is  divid^  into 

two  parts.  First  of  all,  the  applicant 
applies  for  planning  permission,  and 
there  must  be  some  time  for  that  to  be 
considered.  If  we  take  the  case  where 
planning  permission  is  not  granted,  and 
tiaere  is  an  appeal  to  the  Minister,  I think 
Mr.  Partridge  will  tell  you  that  it  takes 
2i  to  3 months  from  the  hearing  for  a 
decision  to  be  given.  We  feel  that  that 
is  rather  too  long  a time.  We  see  no 
reason  at  all  why  it  should  not  be 
halved. 

2604.  How  long  would  you  have  to 

wait  for  a hearing? Mr.  Partridge : 

The  figures  we  have  from  a number  of 
selected  counties  show  that  it  does  take 
over  two  months,  in  about  80  per  cent, 
of  cases.  The  figures  seem  to  indicate 
that  the  average  period  is  about  2^  to  3 
months  between  the  date  of  the  enquiry 
and  the  date  of  the  Minister’s  decision. 

2605.  Chairman : Can  you  add  to  that 
information  at  all  by  indicating  what  is 
the  spread,  of  which  that  is  the  average 
period  from  the  hearing  to  the  Minister’s 

decision? Cases  in  which  the  period 

was  less  than  two  months  made  up  31 
per  cent.,  from  two  to  three  months,  38 
per  cent.,  an-d  over  three  months,  11  per 
cent.  In  exceptional  cases,  that  is  in  the 
11  per  cent,  group,  there  is  as  much  as 
twelve  months’  delay.  That  is  based  on 
a selection  of  some  700  cases  in  thirteen 
counties  during  the  year  1955.  The 
period  for  the  remaining  20  per  cent,  is 
not  known  as  the  Minister’s  decision  was 
still  awaited  at  the  end  of  the  year. 

2606.  Mr.  Pritchard:  In  your  Memo- 
randum you  ask  that  the  enquiry  should 
be  held  with  reasonable  promptitude,  and 
the  Minister’s  decision  given  with  the 
utmost  speed.  Does  this  mean  that  you 
have  any  complaint,  or  no  complaint, 
as  to  the  delay  before  the  enquiry  is 
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held?  Do  you  find  that  there  are  cases 
where  the  eaquiry  is  to  be  held  too  soon, 

and  you  are  not  ready  for  it? Mr. 

Hayward:  There  are  undoubtedly  cases, 
Sir,  where  an  enquiry  is  fixed,  and  the 
authorities  ask  for  a post^nement.  It 
may  also  be  that  the  applicants  ask  for 
a postponement  for  some  reason.  That 
happens  not  infrequently.  I think  the 
views  of  the  Association  are  that  it  is 
hard  to  be  definite  about  the  period 
before  the  enquiry.  There  are  a num- 
ber of  factors  to  be  considered.  You 
may  have  meetings  with  the_  applicant 
and  consideration  of  modifications  to  his 
design  and  lay-out.  These  things  take 
time.  We  do  not  think  there  is  much 
wrong  with  this  period,  but  we  do  think 
that  the  period  of  2^  to  3 months  before 
giving  a decision  could  be  shortened. 

2607.  It  is  fair  to  say  that  there  is 
not  much  prospect  of  speeding  up  the 
pre-enquiry  period,  but  that  the  post- 
enquiry period  could  be  speeded  up? 

think  that  is  the  answer,  because 

you  cannot  lay  down  any  hard  and  fast 
rule  about  the  period  before  the  enquiry. 
But  once  the  enquiry  has  been  held  it 
is  a question  of  the  inspector  reporting 
and  the  Minister  making  his  decision, 
and  that  period  can  be  very  much  more 
easily  defined  than  the  pre-enquiry 
peri<^. — Mr.  Doubleday:  May  I say 
that  the  time  taken  to  get  a decision  in 
some  of  the  rather  more  important  cases 
-is  sometimes  very  lengthy.  I know  of 
a case  to  do  with  London  County 
Council  housing  which  took  a year  and 
three  months. 

2608.  When  an  application  is  made  for 

planning  permission  and  it  is  refused, 
is  the  reason  for  refusal  given? ^Yes. 

2609.  Chairman:  You  say  that  there 
are  excessive  delays  in  regard  to  county 
development  plans,  and  that  30  county 
councils  are  still,  or  were  at  the  end  of 
last  year,  awaiting  approval  of  their 
plans.  Clearly,  these  are  long  delays.  I 
wanted  to  ask  you  how  far  you  felt 
that  they  were  unreasonable  delays.  It 
is  one  thing  to  say  that  ideally  this  ought 
to  happen  quicker,  but  I take  it  that 
many  of  these  development  plans  are, 
in  fact,  highly  complex,  that  a variety 
of  considerations  is  involved,  and  that 
there  is  a question  of  the  size  of  the  staff 
in  the  Department  which  can  deal  with 
them.  Is  this,  so  to  speak,  something 
which  you  really  feel  can  and  should  be 
remedied,  or  is  it  something  which  is 


tiresome,  but  has  to  be  borne? Sir 

Herbert  Shiner : With  these  new  planning 
Acts  we  have  had,  and  I expect  the 
Ministry  has  had,  some  sort  of  planning 
indigestion,  if  I may  put  it  that  way^  We 
discussed  this  point  very  carefully,  before 
coming  here  and  I should  like  Mr. 
Doubleday  to  answer  you. — (Mr. 

Doubleday : I think  the  present  position 
is  an  unnatural  one,  and  an  unfortunate 
one.  The  1947  Act  required  development 
plans  to  be  submitted  by  a certain  date 
and  because  they  all  came  in  at  about 
the  same  time  there  was  bound  to  be 
congestion.  These  were  the  first  de- 
velopment plans,  and  I think  the  Minis- 
try, the  planning  authorities  and  the 
public  have  learned  quite  a lot  from  that 
initial  process.  On  the  second  stage  of 
the  development  plans,  it  is  not  proposed 
that  they  should  all  be  submitted  by  a 
given  time.  This  initial  indigestion,  to 
which  Sir  Herbert  has  referred,  still 
exists  and  there  are  delays,  but  I think 
fyou  will  find  that  there  are  special 
reasons  for  a number  of  those  plans  not 
being  dealt  with  and  approved  by  the 
Ministry.  The  Hertfordshire  plan  is, 
perhaps,  somewhat  different  from  others. 
We  have  four  new  towns  to  contend  with, 
and  it  is  a question  of  dovetailing  their 
development  in  with  the  ordinary 
county  work.  That  is  one  of  the  reasons 
why,  although  our  plan  was  submitted 
to  the  Ministry  as  long  ago  as  in  the 
middle  of  1952,  we  have  not  yet  had 
approval  for  it. — Mr.  Hayward:  I only 
want  to  emphasise  the  point  that  this  is 
a teething  trouble  which  will  not  persist 
because  revised  development  plans  will 
not  be  submitted  at  one  date. 

2610.  I think  it  would  be  convenient 
if  we  now  took  your  observations  under 
the  headings  of  Independent  Inspec- 
torate, Publication  of  Reports,  and  Deci- 
sions of  Ministers  together,  and  then 
come  separately  to  the  questions  under 
the  heading  Representation  of  Govern- 
ment Departments.  Taking  the  first 
three  headings  together,  I think  it  would 
be  fair  to  say,  in  the  light  of  the  evidence 
submitted  to  us  and  the  discussions  we 
have  had,  that  in  general  the  administra- 
tor takes  one  line  and  the  citizen  and 
the  bodies  which  represent  the  citizen 
take  another  line.  The  administrator 
tends  to  think  that  it  is  not  important 
or  may  be  undesirable  that  inspectors 
should  be  independent.  He  is  inclined 
to  think  that  the  publication  of  reports 
has  its  difficulties,  and  so  forth,  and  there 
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are  considerations  about  the  embarrass- 
ment of  Ministers.  The  citizen  and 
bodies  which  represent  the  citizen  in 
these  matters  are  inclined  to  take  the 
opposite  view  of  these  things,  and  to 
argue  for  the  independence  of  the  in- 
spectorate and  the  publication  of  all 
reports.  They  do  not  see  the  embarrass- 
ment for  the  Minister,  and  so  forth.  In 
a way,  it  does  not  seem  to  make  so 
much  difference  whether  the  adminis- 
tration, with  which  we  are  concerned,  is 
local  and  regional,  or  central  in  White- 
hall, the  view  is  somewhat  the  same,  and, 
from  that  point  of  view,  I wanted  to  ask 
you  how  strongly  you  feel  that  the  posi- 
tions which  you  have  taken  up  should 
be  held.  In  the  whole  of  this  question, 
where  we  are  dealing  with  these  adminis- 
trative procedures,  there  are  two  differ- 
ent points  of  view.  On  the  one  hand, 
there  is  the  administrative  process  ulti- 
mately flowing  from  legislation  in  Parlia- 
ment. Duties  are  laid  on  the  Minister 
which  have  to  be  carried  out  either  by 
bodies  like  those  which  you  represent  or 
with  the  help  of  Government  Depart- 
ments, and  that  whole  process  of 
administration  has  got  to  go  forward 
with  reasonable  efficiency.  Particular 
steps  in  it,  like  the  holding  of  an  enquiry 
or  the  making  of  a report,  are  from  this 
point  of  view  elements  in  the  whole 
administrative  process.  On  the  other 
hand,  there  is  the  citizen  who,  as  a result 
of  this  process,  has  his  rights  or  his 
interests  interfered  with.  It  is  the  nature 
of  modern  government  that  it  must  inter- 
fere in  that  way  from  time  to  time  with 
the  existing  rights  of  individual  citizens. 
The  citizen’s  requirement  is  for  fair  play 
in  the  whole  process  in  which  the  objec- 
tions which  he  makes  are  dealt  with. 
Therefore,  from  his  point  of  view,  the 
natural  tendency  is  to  assimilate  elements 
in  this  administrative  process  to  some- 
thing rather  judicial  in  character — if  you 
like,  to  judicialise  the  enquiry — to  think 
of  the  inspector  as  a sort  of  provisional 
or  demi-judge,  and  to  think  of  his  report 
as  something  which  has  a certain  sub- 
stance in  its  own  right.  It  is  quite  easy, 
as  it  were,  to  elaborate  either  one  or 
the  other  view,  but  the  important  thing 
of  course,  is  that  both  are  there ; there 
is  the  question  of  fair  play  for  the  citi- 
zen, and  there  is  the  question  of  reason- 
able efadency  in  the  administrative 
process.  Do  you  think  that,  from  your 
point  of  view — that  is  to  say,  the  point 
of  view  of  responsible  administrators — 
the  points  which  you  make  about  the 


inspectorate  or  the  publication  of  reports 
are  important?  The  opposite  view  is 
often,  in  representations  made  to  us,  held 
to  be  important  from  the  point  of  view 
of  fair  play  to  the  citizen  and  general 
fair  dealing.  Would  you  feel  that  a 
great  deal  would  be  lost  if  there  were 
an  independent  inspectorate,  whose  re- 
ports were  published,  and  so  forth? 

Sir  Herbert  Shiner:  To  take  the  last 
point  first,  I find  it  very  difficult,  so  far 
as  planning  applications  are  concerned, 
for  you  to  find  such  a body  as  you  have 
in  mind,  the  independent  tribunal  or 
jvhatever  it  may  be.  Who  are  they 
going  to  be?  Are  they  going  to  be  local 
people?  Are  they  going  to  be  given 
authority  to  over-ride  the  planning 
authority,  which  has  been  given  power 
and  a certain  duty  by  Parliament?  I, 
personally,  should  have  thought  that  you 
would  place  the  planning  authorities  in 
a quite  imposible  position  if  you  had  a 
local  tribunal  adjudicating  on  their  statu- 
tory obligation  to  give  a decision  on  a 
planning  application.  The  second  point 
I would  like  to  make  is  that,  although 
there  are  good  local  authorities  and  some 
not  quite  so  good,  generally  speaking  all 
local  authorities  are  anxious  to  protect 
the  public  in  the  sense  that  I indicated 
earlier,  and  to  see  that  not  only  is  justice 
done,  but  that  it  appears  to  be  done. 
We  have  the  greatest  sympathy  with 
the  applicant.  I think  you  would  also 
find  a lack  of  consistency  in  the  decisions 
which  would  be  taken  by  any  local 
tribunal.  There  would  be  local  prejudice 
which  one  would  have  to  overcome,  and 
it  would  be  very  difficult  indeed,  I think, 
for  the  planning  authority^  to  be  able  to 
cope  with  that  sort  of  thing.  The  last 
point  which  I would  make  is  that  I think 
it  would  be  very  diflficult  to  define  the 
type  of  cases  that  would  have  to  go  to 
the  tribunal. 

2611.  Professor  Wheare:  If  the  Minis- 
try of  Education  can  publish  their 
inspectors’  reports,  why  should  not  the 
other  Departments  do  it?  I cannot  find 
in  your  Memorandum  any  very  good 
reason  against  the  publishing  of  these 

reports. 1 think  we  can  answer  that 

quite  clearly-  The  Ministry  of  Educa- 
tion has  already  decided  that  a school 
shall  be  built  in  the  locality.  The  en- 
quiry is  to  determine  whether  it  should 
or  should  not  be  on  a particular  site, 
and  that  is  the  end  of  it.  It  does  not  in- 
volve all  the  aesthetic  matters  which  the 
planning  authority  has  to  deal  with. 
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2612.  But  it  only  means  that  the 
inspector’s  report  in  these  other  cases  is 
a more  complicated  document,  does  it 
not?  That  is  no  reason  why  it  should 

be  secret. ^We  emphasise  in  our 

Memorandum  that  it  is  the  Minister’s 
decision,  and  we  feel  that  the  inspector’s 
report  to  the  Minister  is  merely  part  of 
the  process  of  the  Minister  making  up 
his  mind  what  the  decision  should  be. 
But  I do  not  think  it  is  so  with  the 
Ministry  of  Education. — Mr.  Hayward". 
There  are  two  entirely  different  aspects 
of  public  enquiries  and  insj^ctorates. 
The  Minister  of  Education  is  merely 
inquiring  into  whether  the  local  educa- 
tion authority  should  acquire  a particular 
site  for  the  purpose  of  a school  and  its 
playing  fields.  The  enquiry  takes  place, 
and  the  owner  objects  and  says  " Do  not 
take  my  land  there.  There  is  just  as 
good  a site  elsew’here,  so  why  not  take 
that?  ” It  is  a very  simple  and  straight- 
forward question.  Is  that  the  best  site 
for  the  school  having  regard  to  drainage 
faciliti^,  water,  light,  and  so  forth? 
Are  there  facilities  for  the  children  to 
get  to  the  school  in  safety?  The  plan- 
ning issue  depends  very  largely  on 
planning  principles,  and  the  inspector 
there  must  have  a considerable  technical 
knowledge  and  a knowledge  of  minis- 
terial policy  and  planning  in  order  to 
be  able  to  appreciate  all  the  aspects  of 
the  problem  and  to  act  as  the  eyes  and 
ears  of  the  Minister.  He  tells  the 
Minister  what  he  has  seen  on  the  site 
and  what  he  has  heard  in  evidence,  and 
the  Minister  then  makes  up  his  mind.  I 
think  it  would  be  very  difficult  if  that 
report  were  published  since  it  would 
restrict  the  inspector-  It  would  possibly 
not  produce  the  full  picture  to  the 
Minister,  who  has  to  make  the  decision 
on  that  report.  We  feel  that  although 
it  sounds  very  nice  in  theory  and  from 
the  point  of  view-  of  the  protection  of 
the  public  it  undoubtedly  is  sound,  it 
would  not  w^ork  from  a practical  point 
of  view.  Later  on  in  our  Memorandum 
we  make  some  suggestions  as  to  what 
should  be  done  to  protect  the  public. 

2613.  What  you  say  is  that  if  the 

Minister  gives  reasons  for  his  decision 
and  states  what  was  put  before  him,  all 
you  want  has  been  gained  ; you  have 
seen  that  your  point  reached  him  and 
he  must  explain  why  he  is  not  doing 
what  you  wanted. ^Which  he  does,  of 


course,  in  planning  applications. — Mr. 
Doubleday:  I should  like  to  make  the 
point  that  planning  applications  can  be 
very  complicated  and  can  involve  minis- 
terial policy.  We  in  Hertfordshire  have 
recently  had  to  take  a stand  against  the 
introduction  of  more  industry  into  the 
centre  of  the  county  and  this  is  a matter 
of  ministerial  policy.  It  is  a question 
of  whether,  if  we  have  more  industry 
in  the  middle  of  the  county,  we  shall 
inevitably  want  more  housing,  more 
roads,  more  schools  and  everything  else. 
At  issue,  also,  is  whether  we  have  the 
water  supplies  to  serve  the  industry,  and 
the  population  which  the  development 
plan  provides  for.  Water  policy  ques- 
tions could  not  be  decided  by  the  inspec- 
tor, whether  he  is  an  independent  man 
or  whether  he  is  a Government  servant. 
The  Board  of  Trade  policy  on  distribu- 
tion of  industry  is  involved,  and  so  is 
the  policy  on  agriculture  and  the  preser- 
vation of  green  belts.  It  is  frightfully 
complicated. 

2614.  It  seems  to  me  that  these  are 

not  matters  for  the  inspector  to  decide, 
and  probably  not  even  to  recommend  on. 
I should  have  thought  that  in  the  Minis- 
try of  Education  there  might  be  cases 
where  the  inspector  recommends  one  way 
and  the  Minister  decides  the  other  way. 
But  you  have  of  course  said  that  what 
you  need  most  would  be  gained  by  the 
giving  of  reasons? ^Yes. 

2615.  Mr.  Pritchard:  I should  be 

grateful  if  you  could  develop  a little 
further  the  argument  about  the  publica- 
tion of  the  report,  as  distinct  from  the 
independent  inspectorate.  If  it  were 
decided  that  the  inspector’s  report  must 
be  published,  I appreciate  that  in  some 
cases  there  are  very  complicated  issues, 
but  is  there  any  reason  why  the 
individual  objector  should  not  know 
what  all  those  issues  are?  What,  in 
practice,  would  happen  if  it  were  obliga- 
tory for  the  inspector  to  publish  his 
report  and  then  the  Minister,  if  he 
decided  differently,  as  he  might  well  do, 
published  his  decision  and  the  reasons? 
What,  in  practice,  would  be  wrong  there? 

Sir  Herbert  Shiner:  I think  the  point 

has  been  made  to  you  by  Dame  Evelyn 
Sharp,  and  I thought  there  was  some 
force  in  it,  that  the  report  might  be 
coloured  in  some  way.  Mr.  Kenyon  has 
said  that  the  report  might  develop  into 
a shorthand  note  of  the  enquiry.  Unless 
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you  had  a verbatim  report  published  in 
that  way,  the  inspector  might  surely  take 
the  view  that  he  did  not  wish  to  publish 
this  or  that,  but  I do  not  know. — Mr. 
Hayward : I should  like,  if  I may,  to 
elaborate  on  that  point.  There  seem 
to  be  two  facets  of  this.  If  you  had  an 
independent  inspector,  then  the  publica- 
tion of  his  report  might  well  be  a great 
embarrassment  to  the  Minister  in  arriv- 
ing at  a decision  on  technical  and  plan- 
ning grounds.  If  the  inspector  were 
employed  by  the  Minister,  then,  human 
nature  being  what  it  is,  I would  say  it 
is  quite  possible  that  when  he  submitted 
his  report  he  might  say : “ Have  you  any 
observations?  Would  you  find  it 
impossible  if  this  were  published?  ” The 
blue  pencil  might  then  go  through  that 
bit  and  it  would  never  be  published. 
That  might  be  the  result. — Sir  Herbert 
Shiner : Also  there  is  the  possibility  that 
the  report  might  be  such  that  the  blue 
pencil  would  not  be  necessary.  I would 
like  to  make  this  other  point.  We  have 
in  our  Memorandum  also  called  attention 
to  a particular  type  of  enquiry,  the 
Gatwick  Enquiry,  which  was  concerned 
both  with  the  Ministry  of  Housing  and 
the  Ministry  of  Transport.  There  we 
would  entirely  support  the  publication 
of  the  report,  and  in  fact  it  was  published 
as  a White  Paper,  but  we  want  to  make 
the  difference  between  the  two  types  of 
enquiry  quite  clear. 

2616.  Is  it  fair  to  say  that  your  real 
objection  to  publication  is  in  planning 
matters?  In  cases  of  compulsory  pur- 
chase you  do  not  object  at  or  is  that 

not  so? Mr.  Kenyon : If  I might  take 

Mr.  Pritchard’s  point  to  a reasonable  and 
logical  conclusion,  there  are  innumerable 
enquiries  into  innumerable  matters — 
water,  drainage,  and  so  on — apart 
altogether  from  planning.  If  the  report 
of  the  inspector  were  published,  would 
‘it  not,  in  order  to  safeguard  the  inspector, 
inevitably  develop  into  a mere  trans- 
script of  everything  which  had  been  said? 
If  so,  it  would  in  99  per  cent,  of  cases 
serve  no  useful  purpose  whatever,  but 
merely  involve  a waste  of  time  in  pre- 
paring and  reading  it. — Major  Pym  \ As 
far  as  protection  of  the  citizen  is  con- 
cerned, may  I say  that  it  seems  to  me 
that  all  details  are  produced  at  the 
enquiry.  The  press  are  there,  and  details 
are  published  in  the  local  papers.  Then 
later  the  Minister  makes  his  decision,  and 


his  tendency  nowadays  is  to  give  a full 
account  of  his  reasons.  It  seems  to  me 
that  on  those  two  things  the  citizen  does- 
have  a good  deal  of  guidance  and 
protection. 

2617.  In  paragraph  5 you  say  that  in 
minor  matters  you  would  see  no  objec- 
tion to  an  independent  inspectorate.  In 
paragraph  2 you  suggest  that  in  minor 
matters  a decision  should  be  given  on 
the  spot.  Would  it  be  your  suggestion 
that  in  any  matter  an  independent  inspec- 
tor should  give  a decision  on  the  spot, 
that  is  his  decision,  and  not  the  Minister’s 

decision. Sir  Herbert  Shiner:  I think 

that  if  the  matter  does  not  involve  policy 
the  answer  would  be  yes.  Of  coume  we 
do  put  in  the  safeguard  that  it  must  be 
with  the  agreement  of  the  two  parties 
concerned.  You  would  be  volunteering 
to  have  an  arbitrator  on  what  we  think 
are  minor  matters,  for  example  adver- 
tisement control. 

2618.  Mr.  Burmati:  I am  very 

interested  in  what  is  almost  a fear  of 
publication  of  the  report,  and  also  in 
the  type  of  report  that  would  be  pub- 
lished. The  arguments  seem  to  me  to 
strengthen  the  case  for  an  independent 
inspectorate.  Supposing  we  had  the  same 
type  of  inspectorate  as  now,  but  indepen- 
dent of  the  Ministry  and  appointed  by 
the  Lord  Chancellor’s  Department. 
Would  not  that  help  to  satisfy  the  objec- 
tor?  Yes,  but  I do  not  think  it  would 

satisfy  the  planning  authority,  in  as  much 
as  the  planning  authority  would  much 
prefer  to  have  the  decision  of  somebody 
who,  in  their  opinion,  was  qualified  to 
give  a decision,  because  of  his  experience 
at  the  Ministry  of  Housing. — Mr. 
Doubleday : Many  planning  appeals 

involve  technical  considerations,  and  the 
Ministry’s  inspectors,  at  the  present  time, 
have  (technical  qualificaitions,  architec- 
tural, engineering,  surveying,  and  the  like. 
If  a person  is  to  command  confidence  in 
the  technical  world,  he  must  have  had 
considerable  practical  experience.  One 
of  the  advantages  that  I see  in  the  pre- 
sent system  is  that  the  Ministry’s  inspec- 
torate do  not  engage  in  private  practice. 

I think  that  there  would  be  considerable 
difficulty  in  recruiting  technical  men  able 
to  deal  with  these  matters  independently. 

2619. 1 think  you  are  missing  my  point. 
I am  suggesting  a body  exactly  like  the 
one  you  have  now  ; the  same  personnel, 
if  you  like,  being  lifted  bodily  out  of 
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the  Ministry,  and  being  placed  under  the 

Lord  Chancellor. Mr.  Hayward:  I 

would  have  said  that,  without  publication 
of  the  report,  there  would  probably  be 
no  objection  from  the  parties,  but  if  you 
had  publication  of  the  report  the  inspec- 
tor is  going  to  be  very  much  more  care- 
ful what  he  puts  in  his  report,  than  if  he 
knows  it  is  going  to  go  to  the  Minister. 
The  Minister  whl  still  make  the  decision, 
but  the  Minister  will  stiU  not  get,  or  not 
necessarily  get,  the  unbiased  views 
of  the  inspector  on  the  enquiry  he  has 
held,  the  inspection  of  the  site  which 
he  has  carried  out.  and  so  forth. — Mr. 
Blow:  I would  like  to  say  that  in  my 
opinion  there  is  a very  real  objection, 
if  I may  say  so,  to  your  suggestion  of 
an  independent  inspectorate  under,  say, 
the  Lord  Chancellor’s  Department,  be- 
cause it  is  terribly  important  that  the 
inspectors  appointed  shall  have  fuU  and 
complete  knowledge  of  the  Minister’s 
policy  for  which  he  is  responsible  to 
Parliament,  and  they  could  not  have  that 
if  they  were  completely  severed  from  him 
as  a separate  inspectorate,  however  well 
qualified,  technically,  they  might  be.  It 
is  the  whole  essence  of  our  case  that  they 
must  have  that  background  of  policy, 
as  well  as  technical  knowledge,  to  enable 
them  to  act  satisfactorily,  not  only  from 
the  point  of  view  of  the  planning  policy, 
but  from  the  citizens’  point  of  view  as 
well. 

2620.  Mr.  Johnston : I gather  you  think 
it  imperative,  first,  that  the  inspector 
should  have  technical  knowledge,  second, 
that  he  should  be  employed  by  the  De- 
partment in  order  that  he  may  know  the 
Minister’s  mind  and,  third,  that  the  re- 
port which  he  makes  should  not  be  pub- 
lished. I wonder  if  you  have  considered 
at  all  the  Scottish  experience  where  most 
enquiries,  and  certainly  all  the  major 
enquiries,  are  conducted  by  members  of 
the  bar  who  have  no  technical  knowledge 
of  planning,  and  are,  secondly,  not 
responsible  to  the  Minister.  We  have 

been  told  that  it  works  well. Sir 

Herbert  Shiner : I do  not  think  we  have 
considered  that.  Sir.— Mr.  Doubleday : Is 
there  not  a difference  in  the  volume  of 
appeal  work  which  is  dealt  with  in  Scot- 
land as  compared  with  England? 

2621.  But  that  point  is  very  different 
from  the  reason  which  you  have  just 
given  for  rejecting  the  suggestion  that 
the  person  carrying  out  the  enquiry 
should  be  independent  of;  the  Depart- 


ment?  Sir  Herbert  Shiner : We  would 

certainly  recognise  that  the  volume  does 
not  really  affect  the  principle.  Does  this 
arrangement  in  Scotland  apply  to  minor 
matters  only? 

2622.  It  applies  in  both  minor  and 
major  matters.  It  runs  from  Prestwick  to 

advertisements? Mr.  Kenyon:  So  that 

the  Minister  could  be  called  upon,  if  he 
disagreed  with  the  inspector’s  report,  to 
answer  in  Parliament  as  to  why  he  dis- 
agreed with  the  inspector’s  report,  as  in- 
deed I believe  he  was  in  the  case  of 
Prestwick. 

2623.  The  Prestwick  report  was  pub- 
lished, whereas  so  far  as  planning  is 
concerned,  which  is  what  we  are  dealing 
with  at  the  moment,  the  report  is  not 
published.  What  I am  anxious  to  know 
is  why  you  insist  upon  technical  know- 
ledge, and  dependence  on  or  at  least 

employment  % the  Ministry? Sir 

Herbert  Shiner : I have  had  no  personal 
experience  of  the  Scottish  system.  As 
I understand  it,  the  particular  person  con- 
cerned reports  to  the  Ministry,  his  report 
is  not  published,  and  it  is  the  Minister’s 
decision  which  is  final.  Is  that  right? 

2624.  Yes. 1,  personally,  cannot  see 

very  much  objection  to  that. 

Mr.  Johnston : That  does  conflict  with 
your  previous  evidence,  so  far  as  I 
understand  it,  when  you  said  that  it  was 
imperative  that  the  person  making  the 
report  should  have  technical  knowledge, 
and  that  he  should  be  employed  in  the 
Ministry. 

2625.  Chairman:  When  we  were  dis- 
cussing this  subject  with  the  Permanent 
Under  Secretary  of  State  for  Scotland  T 
put  to  him  this  question : “ How  strongly 
do  you  feel  that  the  report  which  the 
commissioner  makes  should  be 
private?  ”(^)  The  answer  was : “ Per- 
sonally, not  at  all — so  long  as  it  is  an 
independent  commissioner.  I look  at  it 
from  this  point  of  view.  Here  you  have 
a public  enquiry  with  both  sides  exposing 
their  case,  with  cross-examination  and 
so  on.  Everything  is  public.  Then 
suddenly  it  is  not  public  any  more.  If 
publishing  the  report  would  help  to  let 
justice  be  seen  to  be  done  I cannot  think 
that  departmentally  there  would  be  any 
great  difficulty.  We  might  get  less  crisp 
reports  and  fewer  positive  recommenda- 
tions. On  the  other  hand,  it  might  not 
make  the  slightest  difference.”  So  you 

(0  Oral  Evidence,  Sixth  Day.  Q.  1409. 
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see  that  in  Scotland  it  is  not  merely  that 
the  system  of  the  inspectorate  differs, 
but  so  far  as  the  personal  opinion  of  the 
Under  Secretary  of  State  went  he  did 
not  mind,  he  would  not  worry,  if  the 
commissioners’  reports  were  published  en 
route  to  the  Minister’s  decision.  So  you 
see  there  is  partly  in  fact,  and  partly  in 
the  Under  Secretary  of  State’s  view,  a 
workable  proposition  in  Scotland,  which 
is  different  from  the  one  which  you  feel 
is  preferable  in  England,  and  that  is  why 
we  are  putting  it  to  you.  It  is  not 
simply  a theoretical  difference — both 

work. Mr.  Hayward:  Might  I suggest 

there  is  possibly  one  difference  between 
the  wide  open  spaces  of  Scotland,  and 
the  heavily  congested  country  here.  There 
is  a ^eat  deal  more  technical  planning 
in  this  country,  than  in  the  wide  open 
spaces  of  Scotland.  Apart  from  the  two 
great  cities,  their  problem  is  entirely 
different. 

2626.  Mr.  Johnston : While  the  prob- 
lem may  be  different  in  part,  you  would 
agree  that  the  Clyde  Valley  is,  on  the 
whole,  probably  as  congested  as  the 

South  of  England? ^Yes,  there  is  that 

one  example. — Mr.  Kenyon:  The  ques- 
tion is  really  one  of  principle,  not  the 
technical  qualifications  of  the  person 
holding  the  enquiry.  If  you  are  to  have 
a wholly  independent  person  holding  the 
enquiry — and  that  has  obvious  merits — 
and  that  person  makes  recommendations, 
and  those  recommendations  are  to  be 
published,  is  it  not,  in  effect,  going  to 
mean,  in  the  majority  of  cases,  that  that 
person  holding  the  enquiry  is  the  person 
making  the  decision,  in  which  case  why 
not  remove  the  decision  from  the  Minis- 
ter altogether?  If  you  are  going  to 
have  an  independent  inspectorate, 
divorced  altogether  from  the  authority 
of  the  Minister,  then  in  fairness  to  the 
Minister  it  should  be  that  independent 
inspectorate  which  makes  the  decision. 

2627.  You  have  said  that  you  would 

expect,  if  the  reports  were  published, 
that  a blue  pencil  might  go  through  any- 
thing which  might  be  offensive  to  the 
Minister.  Have  you  any  knowledge  of 
what  is  in  the  inspectors’  reports  at  the 
moment? Sir  Herbert  Shiner:  No. 

2628. 1 have  just  one  other  point.  There 
are,  we  gather,  a large  number  of  appli- 
cations for  planning  permission  which 
deal  with  very  trivial  points — advertise- 
ments, for  example.  Is  there  any  reason 
why  those  should  not  go  on  appeal  to  a 
tribunal  of  some  kind  rather  than  to  the 


Minister? 1 think  that  prejudice 

might  creep  in  and  affect  their  decisions, 
and  I think  it  would  be  a little  difficult 
for  the  planning  authority,  with  its 
responsibility  now,  to  visualise  that  they 
were  going  to  be  over-ridden  by  some- 
body in  whom  they  had  no  great  confi- 
dence. 

2629.  You  are  envisaging,  there, 
another  local  body  overruling  the  local 
authority.  Let  us  assume  it  would  be 
a judicial  body.  Would  there  be  any 

objection  to  that? Mr.  Hayward:  It 

used  to  be.  Sir.  Before  the  war,  adver- 
tisement cases  used  to  go  to  the 
magistrates. 

2630.  How  did  that  work? 

Presumably  not,  Sir,  because  it  has  dis- 
appeared.— Mr.  Doubleday : There  was 
a distinction,  and  I think  it  is  very  im- 
portant that  it  should  be  brought  out. 
The  old  advertisement  regulations,  which 
I think  were  under  the  1925  Act,  pro- 
vided that  advertisements  should  be 
allowed  at  this  section  of  the  road  only, 
and  not  at  certain  other  sections,  and. 
as  Mr.  Hayward  says,  the  appeal  went 
to  the  justices.  Advertisement  control 
is  very  much  a matter  of  aesthetics,  and 
I find  that  when  you  get  into  the 
question  of  aesthetics  you  get  just  as 
many  opinions  as  there  are  people  in 
this  room.  I think  my  experience  is  that 
you  need  somebody  who  is  qualified  in 
design,  in  the  appreciation  of  the 
aesthetics  from  a practical  point  of  view, 
and  who  is  competent  to  arbitrate  on 
these  matters,  and  I think  you  will  have 
to  have  somebody  with  architectural 
experience. 

2631.  But  so  long  as  the  person  who 
is  adjudicating  has  the  necessary  know- 
ledge of  aesthetics,  would  you  have  any 
objection  to  the  appeal  going  to  him. 

rather  than  to  the  Minister? ^TTiis  was 

one  of  the  things  which  we  had  in  mind 
when  we  suggested  that  in  certain 
matters  an  on-the-spot  decision  might  be 
vested  in  the  inspector.  I have  found 
that  quite  a number  of  advertising 
people,  for  instance,  would  be  willing, 
in  order  to  avoid  delay,  to  agree  with 
the  planning  authority  that  a third  person 
should  be  brought  in  to  settle  the  issue 
there  and  then. 

2632.  Sir  Geoffrey  King:  I just  want 
to  ask  one  question  to  clear  up  this  point. 
On  this  question  of  local  tribunals,  is  it 
your  opinion  that  only  in  cases  where 
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both  parties  consent,  and  where,  there- 
fore, you  as  the  planning  authority  have 
a right  to  withhold  consent,  you  would 
agree  to  a local  tribunal?  Is  that  your 

position? Sir  Herbert  Shiner-.  No. 

Sir,  we  do  not  agree  at  all  with  the 
suggestion  of  a local  tribunal,  as  distinct 
from  the  insi>ector  giving  an  on-the-spot 
decision,  the  possibility  which  we 
mention  in  paragraph  2 of  our  Memo- 
randum. 

2633.  And  that  is  as  far  as  you  are 
prepared  to  go?  That  is  all  I am  asking. 

Major  Py?7i:  It  is  the  same  man 

from  the  Ministry  who  would  give  the 
decision.  We  prefer  in  counties  to  feel 
that  the  Ministry  is  there  with  the  know'- 
ledge  of  planning. 

Chairman-.  At  this  point  I am  going 
to  ask  Mr.  Pritchard  to  take  over  the 
chair,  as  I have  to  fulfil  another  engage- 
ment. 

(The  Chairman  withdrew.) 

2634.  Major  Morrison:  You  are 

against  any  form  of  extra  tribunal,  other 
than  the  planning  authority,  and  then 
the  reference  to  the  Minister,  through 
his  inspector.  Is  that  right?  You  would 
be  against  any  independent  tribunal  at 

all? Sir  Herbert  Shiner:  So  far  as 

planning  is  concerned,  yes. 

2635.  I suppose  the  county  planning 
officers  work  verv  closely,  inevitably, 

with  the  Ministrv.  Is  that  right? 1 

think  that  so  far  as  certain  matters  are 
concerned  that  is  true,  but  they  certainly 
do  not  work  in  close  contact  with  the 
Ministry  so  far  as  appeals  are  concerned. 
That  is  the  last  thing  that  they  do.  They 
are  never  concerned  with  the  Ministry, 
so  far  as  appeals  are  concerned,  before 
the  appeal  is  heard. 

2636.  It  was  suggested  that  one  of  the 
reasons  for  not  publishing  the  report  was 
to  safeguard  the  position  of  the  inspector. 
I am  rather  interested  in  the  position  of 
the  complainant,  as  well  as  the  inspector. 
1 think  the  purport  of  our  Memo- 
randum on  this  matter,  is  that  the  report 
of  the  inspector  to  the  Minister  is  only 
part  of  the  evidence  which  the  Minister 
has  to  decide  on  in  giving  his  decision. 
That  is  the  line  we  take  about  it,  and  we 
would  rather  have  the  decisions  come 
from  the  Ministry  than  any  local  tribunal 
or  body  of  that  sort,  on  any  matter  with 
which  we  disagree. 


2637.  May  I ask  a question  about  the 
position  of  the  Service  Departments?  I 
represent  an  area  very  concerned  wiffi. 
the  Service  Departments,  and  we  have 
a certain  amount  of  trouble  in  that 
somebody  wants  to  do  something — bufid 
a house,  for  example — and  a Service 
Department  objects.  The  objection  is 
passed  to  the  county  planning  staff,  under 
the  heading  of  secret,  and  the  person 
most  concerned  is  probably  the  last  per- 
son to  know  about  it,  although  the  whole 
planning  staff,  down  to  the  district 
council,  know  about  it.  I wonder  if  you 

have  any  views  on  that  at  all? Mr. 

Hayward : It  does  happen,  Sir,  and  I 
think  you  are  now  getting  into  the  realms 
of  the  Official  Secrets  Act.  One  does 
not  know  how  secret  a secret  is.  I think 
it  is  very  difficult  to  suggest  anything.  If 
Service  Departments  demand  that  de- 
velopment shall  not  take  place  in  a cer- 
tain part  of  the  country  for  state  reasons, 
then  I think  you  must  surely  leave  it  to 
the  state  to  decide  whether  it  should  be 
made  public  or  not. 

2638.  Would  you  think  it  possible  to 
divide  these  matters  into  various  classes 
of  secrecy  so  that  the  people  concerned 

could  be  told  about  some  of  them? 

Mr.  Doubleday : There  is  a tendency  in 
Service  Departments,  where  a subject 
is  marked  secret,  for  everything  which 
goes  out  concerning  it  to  bear  that  word. 
— Sir  Herbert  Shiner:  As  an  old 

soldier,  I can  never  understand  the 
difference  between  secret,  top  secret  and 
highly  secret.  I should  have  thought 
that  it  was  just  secret,  but  that  is  by  the 
way.  But  if  it  is  secret,  from  the  state’s 
point  of  view,  ithen  the  county  planning 
authority  has  no  possible  right  to  dis- 
close what  may  be  suggested  in  any 
secret  communication  that  they  get. 

2639.  I ask  this  question,  because  1 
have  been  to  an  enquiry  where  every 
possible  local  authority,  county,  rural 
and  parish,  and  all  the  individuals  con- 
cerned, were  objecting  and  there  was  no 
representative  of  the  Services  there  at 
all.  They  had  just  said  “ Secret.  No  ”, 
and  that  was  that.  I wondered  if  you 
felt  there  should  be  some  modification 

of  that? Mr.  Hayward:  Yes.  May 

I give  you  two  instances  of  that  type  of 
thing?  You  may  have  seen  reference 
in  the  papers  to  a public  enquiry  about 
the  bombing  range  in  the  neighbourhood 
of  Selsey.  There  was  a lot  of  public 
feeling,  and  we  asked  the  Air  Ministry 
if  a local  enquiry  could  be  held.  In  fact, 
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a public  local  enquiry  was  held,  and  the 
Ministry  sent  a number  of  officers  from 
the  Air  Ministry — technicians,  and  so 
forth — to  show  why  this  particular  area 
was  the  only  suitable  area  in  which  to 
continue  with  this  bombing  range. 
Similarly,  where  the  closing  of  a road 
at  an  aerodrome  was  concerned,  I think 
the  War  Works  Commission  held  an  en- 
■quiry  as  to  whether  the  road  should  be 
closed,  and  whether  a tunnel  should  be 
constructed  under  the  runway,  because 
otherwise  it  would  have  meant  a four 
or  five  miles  detour  for  the  public  to 
get  from  one  side  of  the  aerodrome  to 
the  other.  There,  public  enquiries  were 
held,  but  nothing  came  of  either  of 
them. — Major  Pym:  I think  we  do  go 
a bit  further  in  practice  to  meet  Major 
Morrison’s  suggestion.  I know  of  a case 
in  my  neighbourhood  in  which — ^with- 
out the  details  of  what  the  land  was 
needed  for  being  published — the  owner 
was  told  that  a certain  area  would  be 
required  in  the  future  by  the  Services 
and  that  certain  woods  would  have  to  be 
cut  down.  I quite  agree  that  it  is 
absurd  that  the  owner  should  not  know 
anything  of  what  is  contemplated  at  all. 

2640.  Mr.  Pritchard:  The  remainder 
of  your  Memorandum  makes  construc- 
tive suggestions  for  the  improvement  of 
procedure,  and  I have  very  little  to  raise 
on  that.  I should  be  grateful  if  you 
would  help  us  on  one  thing.  In  para- 
graph 8 you  recommend  that  represen- 
tatives of  Government  Departments 
should  .attend  enquiries  to  give  the  views 
of  their  Minister.  What  do  you  say 
about  the  constitutional  objection  to  one 
Government  Department  giving  evidence 
before  another,  because  one  Minister 

cannot  overrule  another  Minister? Sir 

Herbert  Shiner : Paragraph  10  deals  with 
that  particular  point,  does  it  not?  In 
fact  I think  we  should  have  come  to 
some  agreement  with  the  Departments 
concerned  if  this  Committee  had  not  been 
set  up,  but  action  has  been  held  up  until 
you  have  reported. — Mr.  Hayward:  J 
was  on  the  committee  which  met  the 
Minister  of  Housing  and  Local  Govern- 
ment, together  with  the  Minister  of 
Agriculture,  and  we  very  nearly  reached 
agreement.  I think  in  principle  the  con- 
stitutional difficulty  has  almost  gone  by 
the  board,  and  I feel  that  if  something 
of  this  nature  is  put  forward  as  a result 
of  the  deliberations  of  your  Committee, 
the  Ministries  will  accept  it. — Sir  Herbert 


Shiner:  We  do  hold  quite  clearly  in 
principle,  of  course,  that  they  should 
appear  and  be  examined  and  cross- 
examined. 

2641.  On  your  paragraph  13  about 
legal  representation,  have  you  any 
specific  examples  of  cases  in  which  you 
have  been  denied  the  right  to  appear  by 

counsel? Certainly  not  with  planning 

appeals.  Sir. 

2642.  This  is  raised  as  a matter  of  prin- 

ciple in  paragraph  13,  rather  than  of 
actual  practice? Yes. 

2643.  In  paragraph  1 1 you  mention  the 
alteration  of  development  plans  by  the 
Minister.  Would  you  care  to  enlarge  on 

that? Mr.  Hayward:  We  should,  I 

think,  like  to  emphasise  that  we  think 
that  the  applicant,  the  land-owner,  is  get- 
ting a very  poor  deal  indeed  in  circum- 
stances of  this  kind.  Here  is  a case 
where  something  has  been  put  in  a de- 
velopment plan  by  the  planning 
authority,  with  the  agreement  of  the  dis- 
trict council.  The  owner  sees  the  pro- 
posal that  his  land  is  to  be  developed  for 
residential  purposes  and  raises  no  objec- 
tion whatever.  He  then  comes  along  a 
little  later  on  with  his  planning  applica- 
tion, the  Minister  calls  it  in  under  Section 
15 ; he  has  never  had  an  opportunity  of 
objecting  to  the  Minister’s  proposal  that 
this  shall  be  left  in  agriculture,  which  it 
happens  to  be  in  this  particular  case. 
He  has  never  had  an  opportunity  of  a 
say  in  the  matter,  and  he  is  refused  plan- 
ning permission  without  ever  being  able 
to  state  his  case,  without  ever  being  able 
to  cross-examine  the  Provincial  Land 
Commissioner,  on  whose  advice  no  doubt 
the  Minister  has  acted  in  saying  that  the 
land  should  remain  in  agriculture.  I 
think  that  is  wrong.  In  my  own  count^^ 
land  immediately  adjoining  our  cO'Unty 
headquarters  was  zoned  in  our  own  pro- 
posals. and  the  Chichester  City  Council’s 
proposals,  for  residential  development. 
Subsequently  we  felt  that  it  ought  to  be 
zoned  for  extensions  of  our  own  build- 
ings for  civic  development.  In  that  case 
where  we  suggested  a modification  o-f  the 
plan  the  Minister  insisted  on  holding  a 
public  enquiry.  Now  if  he  holds  a public 
enquiry  because  of  something  done  at 
our  instigation,  then  if  he  himself  is 
going  to  make  a modification  we  feel  that 
the  owner  of  the  land,  the  applicant, 
should  have  the  right  of  putting  forward 
his  case. 
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2644.  Sir  Geoffrey  King:  It  must 

surely  be  a question  of  degree?  There 
may  be  minor  modifications  about  which 
it  would  be  really  rather  heavy  weather 

to  have  a new  enquiry? ^Yes,  but 

where  you  tell  a man  owning  land  worth 
£1,000  an  acre  that  he  has  got  to  leave 


it  lin  agriculture,  at  £100  an  acre,  it  is 
a serious  matter. 

Mr.  Pritchard:  Thank  you.  We  are 
very  grateful  to  you,  Sir  Herbert,  and  to 
your  colleagues,  for  coming  along  and 
for  all  the  help  you  have  given  us  this 
morning. 


{The  witnesses  withdrew.) 


Memorandum  submitted  by  the  Federation  of  British  Industries 

1.  Since  the  publication  of  the  Report  on  Ministers’  Powers  in  1932  (the 
Donoughmore  Report),  there  has  been  a gradual  but  significant  extension  of  power 
by  the  executive  in  relation  to  a variety  of  matters,  and  in  particular  to  the  exercise 
of  the  quasi-judicial  function.  The  Federation  therefore  regard  the  appointment 
of  the  Committee  of  Enquiry  as  a timely  move. 

2.  It  is  observed  that  the  growth  of  administrative  law  in  this  country  has 
followed  a pattern  which  is  peculiarly  British  in  character.  The  number  of  types 
of  tribunals  and  of  public  enquiries  is  enormous : their  constitution  and  procedure 
differ  according  to  the  legislation  under  which  they  operate ; and  the  machinery 
for  appeal  against  their  decisions  admits  of  a considerable  number  of  variants. 
Despite  this  diversity  of  type  and  function  however,  the  general  adoption  of  the 
recommendations  advanced  below,  would  in  the  opinion  of  the  Federation  prove 
beneficial  to  industry,  by  bringing  the  operation  of  these  tribunals  and  procedures 
closer  to  the  rule  of  law  and  thereby  reducing  the  opportunity  for  the  apparently 
arbitrary  use  of  the  discretionary  power  vested  in  the  executive. 

PART  I— ADMINISTRATIVE  TRIBUNALS 

3.  The  views  which  follow  can  only  reflect  the  experiences  of  members  of  the 
Federation  in  respect  of  those  administrative  tribunals  which  are  primarily  the 
concern  of  manufacturing  industry.  The  tribunals  which  appear  to  be  of  particular 
importance  are  the  Lands  Tribunal,  the  Agricultural  Land  Tribunal,  the  Licensing 
Authorities  for  Goods  Vehicles,  the  Transport  Tribunal,  the  Local  Valuation  Courts, 
and  their  Scottish  equivalents,  and  the  Special  and  General  Commissioners  for 
Income  Tax. 

4.  No  detailed  criticism  is  offered  in  respect  of  these  bodies  because  on  the 
whole  they  have  all  been  well  tried  and  tested;  many  foUow  procedures  akin  to 
those  adopted  by  the  ordinary  courts  of  law : and  in  the  Federation’s  experience  all 
discharge  their  respective  functions  with  impartiality  and  efficiency.  There  is 
however  one  reservation.  When  giving  evidence  to  the  Scottish  Valuation  and 
Rating  Committee  the  federation  pointed  out  that  as  the  local  Valuation  Committees 
in  Scotland  are  Committees  of  the  rating  authorities  there  was  widespread  doubt  as 
to  their  impartiality.  It  therefore  welcomes  the  proposal  in  the  Valuation  and 
Rating  (Scotland)  Bill  to  replace  these  Committees  by  new  bodies — ^Valuation  Appeal 
Committees — ^which  will  be  independent  and  broadly  analogous  to  the  local 
Valuation  Courts  in  England  and  Wales. 

5.  It  is  considered  that  provided  a proper  judicial  environment  is  fostered  and 
maintained  there  is  no  reason  why  administrative  tribunals  should  not  function  to 
the  public  satisfaction  and  it  is  felt  therefore  that  no  useful  purpose  would  be  served 
by  transferring  the  various  issues  which  these  tribunals  decide  to  a Court  of  Law. 
A Court  of  L^w  mi^t  not  be  equipped  to  deal  with  the  many  complex  matters 
iDefore  them  and  might  in  fact  have  to  recruit  additional  technical  assessors  to  assist 
the  Judge  in  reaching  the  Court’s  decision.  No  particular  advantage  is  seen  in 
the  tranter  of  such  a function  which  it  is  considered  would  impose  a heavy  burden 
on  the  High  (Ilourt  without  any  corresponding  benefits  to  the  public. 
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6.  While  therefore  the  Federation  has  no  major  criticism  to  offer  regarding 
administrative  tribunals  falling  under  the  Committee’s  terms  of  reference  (a)  it 
wishes  to  mention  a few  matters  considered  to  be  worthy  of  the  Committee’s 
attention. 

Revival  of  the  Railway  and  Canal  Commission 

7.  The  Federation  is  not  satisfied  with  the  present  arrangement  whereby  applica- 
tions under  the  Mines  (Working  Facilities  and  Support)  Act  1923  are  made  to  the 
Chancery  Division  of  the  High  Court.  The  extractive  industries  have  found  the 
procedure  of  the  High  Court  slow  and  cumbersome  in  dealing  with  these  applications 
and  would  welcome  the  revival  of  the  Railway  and.  Canal  Commission.  Before 
its  abolition,  the  Commission  functioned  to  the  satisfaction  of  the  mineral  industry, 
provided  a relatively  simple  and  expeditious  procedure  for  the  determination  of  the 
many  technical  issues  before  it  and  proved  less  expensive  to  the  respondent. 

The  Special  and  General  Commissioners  for  Income  Tax 

8.  The  functions  and  procedures  of  the  General  and  Special  Commissioners  for 
income  tax  have  recently  been  examined  by  the  Royal  Comirussion  on  the  Taxaition 
of  Profits  and  Income,  to  whom  the  Federation  gave  evidence  and  with  whose 
findings  in  this  field  it  is  in  agreement. 

General  Right  of  Appeal 

9.  The  tribunals  mentioned  earlier  in  this  paper  may  all  be  appealed  against  on 
a question  of  law  by  way  of  case  stated  to  the  Supreme  Court  and  no  difficulty 
or  concern  is  therefore  experienced  in  the  matter.  There  are  however  ad^nistrative 
tribunals  from  whose  decisions  there  is  no  right  of  appeal  even  on  questions  of  law 
e.g.  Rent  Tribunals.  The  Federation,  though  not  directly  concerned  with  rent 
tribunals,  regards  this  as  a dangerous  precedent  and  would  support  the  recommenda- 
tions of  the  Donoughmore  Committee  on  Ministers’  Powers  to  the  effect  that  an 
absolute  and  universal  right  of  appeal  on  questions  of  law  from  decisions  of 
ministerial  tribunals  should  be  provided  to  the  ordinary  Courts  of  Law  or  to  an 
independent  legal  authority,  and  would  urge  that  this  recommendation  be  extended 
to  ail  administrative  tribunals. 

10.  It  is  considered  on  the  other  hand  that  as  a general  rule  there  should  be 
no  appeal  to  a Court  of  Law  from  the  decisions  of  an  administrative  tribunal 
on  a question  of  fact.  There  is  one  exception  to  this  general  statement.  In  Scotland 
on  rating  matters  there  is  an  appeal  on  a question  of  fact  from  the  local  Valuation 
Committee  (to  be  replaced  by  the  Valuation  Appeal  Committee)  to  the  Lands 
Valuation  Appeal  Court,  which  is  a Court  of  Law,  and  it  is  thought  that  this 
appeal  should  be  preserved.  The  procedure  for  appeal,  however,  is  not  entirely 
satisfactory,  being  by  way  of  stated  case  with  no  opportunity  to  introduce  fresh 
evidence.  As  the  time  within  which  appeals  must  be  lodged  and  heard  before 
the  local  Valuation  Committees  is  exceedingly  short,  the  Federation  would  like 
to  see  the  institution  of  the  right  to  lead  fresh  evidence  before  the  Lands  Valuation 
Appeal  Court  as  can  be  done  in  England  and  Wales  before  the  Lands  Tribunal, 
in  this  instance  the  equivalent  body,  or  the  obligation  to  do  so  if  required  by  the 
Court. 

Reasons  for  Decisions 

U.  The  practice  of  providing  parties  to  a hearing  before  an  Administrative 
Tribunal  with  full  reasons  for  the  decision  made  by  that  Tribunal  is  a commendable 
one  which  should  always  be  followed.  It  will  be  remembered  that  the  Donoughmore 
Committee  regarded  this  as  a possible  third  rule  of  natural  justice.  However  not 
all  tribunals  adopt  the  practice,  and  Rent  Tribunals  may  be  cited  as  an  example. 
It  is  appreciated  that  in  many  oases  the  issues  involved  are  simple  in  character. 
Nevertheless  they  may  be  of  the  utmost  importance  to  the  litigant.  It  is  r^om- 
mended  therefore  that  as  a matter  of  principle,  reasons  for  a decision  by  an 
administrative  tribunal  should  always  be  given  to  the  parties. 
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Professional  Representation 

12.  A party  to  a proceeding  before  an  administrative  tribunal  should  always  be 
entitled  as  of  right  to  be  represented  professionally  or  by  a friend,  .^though  me 
Federation  report  no  adverse  experience  arising  from  the  denial  of  this  right,  it  is 
aware  that  there  are  tribunals  such  as  National  Insurance  Tribunals,  which  expressly 
forbid  legal  representation,  as  well  as  others  such  as  the  Industrial  Court,  which 
allow  it  only  by  leave  of  the  tribunal.  The  object  of  such  rules  against  representa- 
tion are  directed  ostensibly  to  the  saving  of  time  and  expense.  It  is  considered 
wrong  in  principle  however  that  an  applicant’s  case  should  be  handicapped  by 
denying  him  the  right  to  present  his  case  through  someone  more  expert  or  able 
than  himself,  and  it  is  recommended  that  all  parties  in  cases  before  administrative 
tribunals  should  be  at  liberty  to  exercise  the  right  of  professional  or  other 
representation  if  they  so  desire. 


PART  n— ADMINISTRATIVE  ENQUIRY  PROCEDURES 
A.  Enquiries  other  than  those  concerning  Bye-laws 

13.  The  administrative  enquiry  procedure  by  which  an  Inspector  or  Commissioner 
usually  employed  in  the  Department  responsible  for  holding  the  enquiry  is  a.ppointed 
to  hear  evidence  by  way  of  appeal  or  objection  or,  in  a planning  enquiry,  as  a 
result  of  a reference  to  the  Minister,  is  one  with  which  the  Federation  is  most 
familiar  particularly  in  the  two  fields  of  town  planning  and  public  health. 

14.  As  a prelude  to  the  observations  which  follow,  it  is  acknowledged  that  the 
attributes  of  a public  enquiry  are  constitutionally  different  from  those  which 
characterise  a trial  before  an  ordinary  Court  of  Law  or  before  even  an  administrative 
tribunal.  The  person  holding  the’  enquiry  is  not  required  to  give  a decision  but 
is  confined  to  ascertaining  the  facts  or  in  the  case  of  an  appeal  to  receiving  the 
evidence  of  appellants  and  objectors  on  the  one  hand  and  the  authority  against 
whose  decision  the  appeal  or  objection  is  brought  on  the  other.  He  then  makes  a 
report  to  his  Minister  coupled  if  necessary  with  such  comments  and  recommendations 
as  he  considers  appropriate.  The  Minister  at  some  later  stage  may  consider  a 
number  of  matters  which  have  not  been  dealt  with  at  the  enquiry  and  finally  gives 
a decision  in  which  a policy  he  wishes  to  pursue,  and  which  may  not  have  been 
discussed  at  the  enquiry,  may  be  paramount. 

15.  Despite  however  the  administrative  nature  of  enquiry  procedures  the  Federa- 
tion is  convinced  that  much  remains  to  be  done  to  give  a sense  of  confidence  in  the 
mind  of  an  appellant  or  objector  that  he  is  going  to  have  every  opportunity  of 
presenting  his  case  at  all  possible  stages  and  of  assessing  the  obstacles  which  he 
has  to  overcome.  The  observations  which  follow  are  accordingly  advanced  to 
further  the  above  object.  They  have  particular  relevance  to  hearings  and  appeals 
under  planning  law  but  are  equally  applicable  to  appeals  arising  out  of  othp 
forms  of  technical  legislation  e.g.  appeals  against  a River  Board’s  decision  in 
relation  to  a new  industrial  discharge  under  the  Rivers  (Prevention  of  Pollution) 
Act  1951,  or  an  appeal  against  a Local  Authority’s  refusal  to  accept  a discharge 
of  trade  effluent  to  its  public  sewer  under  the  Public  Health  (Drainage  of  Trade 
Premises)  Act  1937.  Their  adoption  will  do  much  to  encourage  a belief  that 
industry’s  views  are  given  due  consideration  at  all  stages  of  the  procedure. 

Knowing  the  case  to  be  met  by  the  objector  or  appellant 

16.  Some  of  the  Federation’s  criticisms  of  the  present  procedure  at  public 
enquiries  arises  from  the  non-disclosure  to  the  appellant  of  all  relevant  factors 
likely  to  be  ranged  against  him.  This  can  arise  in  a variety  of  ways  but  the  two 
which  follow  are  the  most  common : — 

(i)  Views  of  Government  Departments  and  Others 
(a)  The  Pre-Enquiry  Stage.  It  is  often  the  case,  particularly  in  planning 
appeals,  that  the  decision  of  the  Authority  against  whom  the  appeal  is  made 
has  been  materially  influenced  by  the  attitude  of  Government  Departments,  both 
of  the  responsible  Minister,  and  of  other  Departments  not  directly  involved  in 
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the  proceedings.  It  is  considered  that  this  should  be  made  known  to  the  parties 
in  advance  of  the  enquiry  and  that  Departmental  witnesses  or  Local  Authority 
witnesses  competent  and  authorised  to  speak  on  behalf  of  the  Department  con- 
cerned should  appear  at  the  enquiry  and  be  liable  to  cross  examination. 

(b)  The  Post-Enquiry  Stage.  An  even  stronger  case  arises  for  the  disclosure 
to  the  appellant  of  views  submitted  from  other  sources,  and  particularly  from 
other  Government  Departments,  after  the  conclusion  of  the  Enquiry  but  before 
the  Minister  makes  his  decision.  A very  strong  grievance  is  justifiably  felt  when 
the  Minister,  after  receiving  representations  from  other  departments,  disallows 
an  appeal  which  from  the  weight  of  the  evidence  adduced  at  the  enquiry  had 
led  the  appellant  to  believe  strongly  in  his  chances  of  success. 

(ii)  Knowledge  of  Policy 

In  many  cases  the  objector  or  appellant  pursues  his  case  without  any  real 
knowledge  of  the  particular  aspect  of  the  Minister’s  policy  affecting  the  subject 
matter  of  the  proposal  or  appeal.  It  is  considered  desirable  therefore  that  when 
opening  an  enquiry  or  an  appeal  a member  of  the  Minister’s  staff  other  than 
the  Inspector  (or  in  Scotland,  the  Commissioner)  should  outline  the  Minister’s 
policy  in  relation  to  the  appeal. 

Publication  of  Inspectors  and  Commissioners’  Reports 

17.  The  reports  of  Inspectors  holding  enquiries  of  the  kind  described  are  not  at 
present  required  to  be  disclosed  to  the  parties.  The  Federation  has  noted  the 
practice  of  publishing  reports  by  the  Ministry  of  Education,  which  has  had  no 
noticeable  ill  effects.  It  is  aware  that  in  addition  to  reporting  the  facts  and  arguments 
arising  at  the  Enquiry  the  Inspector  may  also  append  his  comments  and  recommenda- 
tions, and  it  considers  that  to  demand  the  disclosure  of  an  Inspector’s  report  in 
full  could  in  certain  cases  embarrass  the  Minister,  should  his  decision  be  in  conflict 
with  the  views  of  his  Inspector,  as  well  as  discourage  the  Inspector  from  making 
an  unbiassed  recommendation. 

The  Federation  nevertheless  considers  it  of  great  importance  that  an  appellant 
should  be  aware  of  the  facts  found  by  an  Inspector  and  recommends  that  as  a 
general  rule  that  part  alone  of  an  Inspector’s  report  should  be  published. 

Status  of  the  Inspectors 

id)  England  and  Wales 

18.  In  a large  number  of  enquiry  procedures  in  England  and  Wales  the  Inspector 
is  employed  full  time  in  the  department  responsible  for  the  Enquiry.  Suggestions 
have  been  made  from  time  to  time  for  the  transfer  of  the  existing  Inspectorate  to 
an  independent  department,  e.g.  The  Lord  Chancellor’s  Office.  It  is  not  believed 
that  any  special  benefits  would  be  obtained  from  such  a transfer  because  in  the 
majority  of  cases  it  is  satisfied  that  the  Inspectors  work  fairly  and  efficiently  in 
the  discharge  of  their  duties.  Different  considerations  apply  however  when  an 
extension  of  the  law  is  sought  by  means  of  bye-laws.  This  is  dealt  with  separately 
later. 

(b)  Scotland 

Complete  satisfaction  has  been  expressed  by  the  Scottish  members  of  the 
Federation  with  the  existing  Scottish  system  of  independent  Commissioners. 

Procedure  at  the  Hearing 

19.  It  is  thought  that  the  present  procedure  adopted  at  public  enquiries  is 
satisfactory.  On  the  whole  the  friendly  and  informal  atmosphere  which  prevails 
is  thought  to  be  beneficial,  and  there  would  be  nothing  to  gain  by  instituting  the 
more  formal  procedure  of  the  ordinary  courts.  There  are,  however,  three  suggestions 
which  could  with  advantage  be  adopted : — 

(0  Onus  of  Proof 

In  relation  to  planning  appeals  it  is  submitted  that  where  an  application  for 

development  permission  not  inconsistent  with  the  planning  proposals  for  the 
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area  is  refused  by  the  Local  Planning  Authority  the  onus  of  proof  should  fall 
upon  the  Authority  as  respondents  to  justify  their  refusal  at  the  appeal.  However, 
no  change  is  suggested  in  the  present  order  of  appearance  at  public  enquiries. 

(ii)  Professional  Representation 

Many  of  the  acts  governing  the  procedures  for  public  local  enquiry  make  no 
reference  to  the  question  of  professional  representation  at  such  enquiries.  The 
result  is  that  the  Departments  responsible  for  holding  the  enquiries  appear  to 
evolve  their  own  rules  of  procedure,  including  rules  as  to  whom  they  are  prepared 
to  accord  a right  of  audience.  The  Federation  has  already  acknowledged  the 
desirability  of  retaining  a nexioie  and  generally  informal  atmosphere  at  such 
enquiries.  It  is  convinced,  however,  that  this  should  not  be  carried  to  the  lengths 
of  denying  an  appellant  or  objector  the  opportunity  of  presenting  his  case  throu^ 
one  more  expert  than  himself,  and  it  recommends  that  this  should  always  be 
expressly  granted  as  of  right  in  the  Act  under  which  the  enquiry  is  held,  rather 
than  accorded  as  an  act  of  discretion  by  the  Department. 

(iii)  Timetable 

It  would  be  helpful  and  would  assist  in  reducing  expense  if  a general  practice 
were  instituted  whereby  the  Inspector  or  Commissioner  prepared  a programme  or 
timetable  at  the  beginning  of  Development  Plan  Enquiries,  and  all  other  forms 
of  Public  Enquiry  at  which  there  are  likely  to  be  numerous  objections  so  as  to 
avoid  the  constant  attendance  for  the  whole  of  the  enquiry  of  many  small 
objectors. 

Minister’s  Decision 

{a)  Reasons  for  the  decision 

20.  The  Federation  acknowledges  that  as  a matter  of  practice  reasoned  decisions 
are  usually  given  by  the  Minister  to  the  parties.  It  would  however  prefer  to  see 
the  institution  of  a standard  practice  in  respect  of  all  forms  of  public  enquiry 
whereby  Ministerial  decisions  are  accompanied  by  a reasoned  statement  explaining 
the  grounds  on  which  the  Minister  reached  his  decision. 

(b)  Release  of  decision 

In  Development  Plan  Enquiries  the  Minister  (or  the  Secretary  of  State)  announces 
his  decision  first  to  the  Local  Planning  Authority  and  it  is  the  Authority  which 
notifies  the  objectors  of  the  terms  of  the  Minister’s  decision.  The  procedure  followed 
is  laid  down  in  the  Town  and  Country  Planning  (Development  Plan)  Regulations 
1948,  S.I.  1948  No.  1767,  and  in  the  parallel  regulation  for  Scotland.  It  is  the 
experience  of  some  of  the  Federation’s  Scottish  members  that  this  procedure  has 
on  occasions  led  to  inaccurate  and  unbalanced  press  accounts  of  the  decision  before 
the  objectors  are  in  a position  to  refute  or  correct  such  accounts.  It  is  recommended 
that  the  regulations  in  question  be  suitably  amended  to  provide  for  the  simultaneous 
release  of  the  Minister’s  decision  to  all  parties  to  the  enquiry. 

Judicial  Review 

21.  It  is  not  considered  desirable  or  appropriate  that  the  High  Court  or  an 
independent  judicial  body  should  be  able  to  review  on  the  merits  a decision  reached 
by  the  Minister.  The  Minister  is  clearly  charged  with  carrying  out  executive  policy 
for  which  he  is  responsible  to  Parliament  and  his  ultimate  decision  being  administra- 
tive in  character  should  not  therefore  be  amenable  to  such  review. 

22.  On  the  other  hand  it  is  urged  that  a vigilant  supervisory  jurisdiction  should  be 
vested  in  the  High  Court  to  inv^tigate  the  following  matters. 

(i)  Questions  of  Law  raised  at  the  Enquiry 
If  the  appellant  raises  a question  of  Law  at  any  stage  of  the  proceedings  a 
Court  of  Law  should  have  the  power  on  an  application  of  either  party  to  the 
appeal  to  direct  that  the  Minister  shall  state  a case  for  its  opinion.  Such  a 
provision  is  contained  in  the  proviso  to  section  3 (1)  of  the  Public  Health 
(Drainage  of  Trade  Premises)  Act  1937,  and  this  type  of  provision  should  be 
made  of  general  application. 
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(ii)  Principles  of  Natural  Justice 

The  Federation  is  aware  that  the  administrative  character  of  Enquiry  Pro- 
ceedings makes  it  doubtful  whether  the  first  principle  of  natural  justice,  namely 
that  “ a man  may  not  be  a judge  in  his  own  cause  ”,  can  operate.  It  is  con- 
vinced however  that  the  second  principle,  which  requires  that  no  party  ought 
to  be  condemned  unheard,  should  be  vigilantly  maintained  at  all  stages  of  the 
proceedings  to  the  point  where  the  Minister’s  decision  is  given,  and  that  a Court 
of  Law  should  make  ready  use  of  its  jurisdiction  to  redress  any  violation  of  this 
rule. 

Publication  of  selected  appeal  bulletins 

23.  The  statement  made  in  the  House  of  Commons  recently  by  the  Minister  of 
Housing  and  Local  Government  that  he  is  contemplating  the  re-introduction  of 
the  system  of  publishing  bulletins  of  selected  appeal  and  development  plan  enquiry 
decisions  in  relation  to  planning  matters  is  welcomed.  It  is  believed  that  the  growth 
of  a body  of  precedent  is  beneficial  to  industry  and  for  this  reason  it  would  like 
to  see  the  system  of  reporting  cases  of  special  interest  extended  to  Ministerial 
decisions  which  follow  upon  other  forms  of  public  local  enquiries,  e.g.  those  held 
under  the  Rivers  (Prevention  of  Pollution)  Act  1951,  the  Public  Health  (Drainage 
of  Trade  Premises)  Act  1937,  and  the  Water  Act  1945,  It  is  not  however  regarded 
as  desirable  for  this  recommendation  to  be  applied  to  private  hearings, 

B.  Enquiries  held  to  consider  objections  to  the  confirmation  of  bye-laws 

24.  The  impact  of  bye-laws  upon  industry  can  be  just  as  serious  as  the  impact 
of  Acts  of  Parliament  (Public  and  Private),  particularly  in  the  case  of  bye-laws 
relating  to  building,  water  supply  and  the  disposal  of  waste. 

25.  The  observations  made  in  paragraphs  13-23  are  generally  applicable  where 
appropriate  to  the  procedure  for  confirmation  of  bye-laws  and  in  addition  the 
following  matters  appear  to  the  Federation  to  have  special  importance. 

Proof  of  Need  for  a Bye-law 

26.  Ministries  often  issue  model  bye-laws  as  a guide.  In  recent  years  the  practice 
of  local  authorities  (and  Ministries)  has  been  to  assume  that  bye-laws  following 
^e  model  are  prima  facie  unobjectionable  and  necessary  and  furthermore  that  once 
a bye-law  following  the  model  has  been  confirmed  for  one  local  authority  it  would 
be  unfair  or  unreasonable  to  deprive  other  local  authorities  of  the  same  bye-law. 
This  places  a handicap  on  an  appellant  which  he  can  rarely  overcome.  It  is 
recommended  that  a local  authority  should  be  required  to  pirove  that  a bye-law 
is  necessary  for  the  good  government  of  the  area  to  which  it  applies  and,  if  an 
enquiry  is  held,  to  do  so  before  the  inspector  holding  the  enquiry. 

Need  for  greater  care  in  determining  validity  of  Bye-laws 

27.  It  is  felt  that  many  bye-laws  which  have  been  confirmed  by  Ministers  are 
invalid  on  the  grounds  that  they  are  not  clear  and  definite.  In  one  instance, 
relating  to  the  pollution  prevention  provisions  under  the  Salmon  and  Freshfater 
Fisheries  Act  1923,  a bye-law  was  confirmed  because  no  objectors  appeared  and, 
when  the  same  bye-law  was  proposed  in  another  part  of  the  country  and  was 
opposed  at  a public  hearing  on  the  grounds  that  it  was  ultra  vires,  the  same 
Ministry  decided  that  the  bye-law  was  ultra  vires.  It  is  therefore  considered  that 
greater  care  should  be  taken  by  Ministries  in  confirming  bye-laws  in  order  to 
ensure  that  they  are  not  in  excess  of  the  statutory  power  authorising  them  and 
that  they  are  reasonable,  clear  and  definite.  It  is  felt  that  the  proposal  to  make 
bye-laws  should  always  be  advertised  in  the  London  or  Edinburgh  Gazettes,  that 
a suitable  period  shoifid  be  allowed  for  objectors  to  enter  objection,  and  that  a 
public  enquiry  should  always  be  held  where  the  validity  of  the  bye-law  is  in 
question. 

Conduct  of  Enquiries 

28.  The  public  enquiry  should  be  conducted  by  a legally  qualified  independent 
inspector,  and  where  technical  matters  are  in  question  he  should  be  assisted  by  a 
technical  assessor  as  is  done  in  Scotland. 
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Reasons  for  confirmation 

29.  As  the  confirmation  of  a bye-law  is  an  extension  of  the  general  law  the 
Minister  should  in  all  cases  state  why  the  bye-law  has  been  allowed  or  disallowed 
or  why  it  has  been  modified. 

PART  ni— COMPULSORY  ACQUISITION  OF  LAND 

30.  The  comments  and  suggestions  advanced  in  Part  II  of  this  memorandum  are 
equally  applicable  where  appropriate  to  cases  where  Enquiries  are  held  under  a 
procedure  for  the  compulsory  acquisition  of  land.  Indeed  it  is  urged  that  an  even 
stronger  case  exists  for  their  adoption  in  relation  to  this  type  of  enquiry  procedure. 
The  industrialist  liable  to  lose  his  property  naturally  wants  to  ensure  that  he  is 
given  every  opportunity  of  making  the  best  case  he  can  for  its  retention  in  the 
light  of  the  factors  ranged  against  him. 

There  are  two  additional  matters  however,  peculiar  to  compulsory  purchase  cases, 
which  it  is  desired  to  raise. 

Acquiring  authority  also  confirming  authority 

31.  This  arises  when  the  acquiring  and  confirming  authorities  are  one  and  the 
same  body.  e.g.  the  Minister  of  Transport  and  Civil  Aviation  in  relation  to  trunk 
roads,  or  the  Minister  of  Housing  and  Local  Government  in  relation  to  a site 
for  a new  town.  In  such  cases  any  argument  that  proceeds  on  the  assumption  that 
the  Minister  should  be  without  bias  when  he  comes  to  consider  objections  to  his 
own  scheme  is,  to  say  the  least  of  it,  academic.  Quite  clearly  the  Minister  having 
proposed  the  scheme  is  evidently  favourably  disposed  towards  its  implementation. 
None-the-Iess  the  opinion  is  held  that  the  Minister  should  always  provide  objectors 
with  a full  and  fair  hearing  and  should  not  approach  the  matter  with  a closed 
mind.  This  point  is  stressed  because  of  the  view  expressed  by  the  House  of  Lords 
in  the  case  cf  Franklin  and  others  v.  the  Minister  of  Town  and  Country  Planning 
1948  AC  87  that  the  Minister  had  no  judicial  or  quasi-judicial  duty  beyond  foUO'W- 
ing  the  procedure  laid  down  in  the  New  Towns  Act  1946  for  a public  enquiry, 
which  was  duly  held.  The  test  of  a fair  hearing  for  the  objectors  is  regarded 
as  one  which  requires  that  they  shall  know  both  before  and  at  the  enquiry  the 
arguments  which  moved  the  Minister  in  proposing  the  particular  site  selected  in 
order  that  objections  advanced  at  the  enquiry  are  related  to  the  proposal  made. 
It  is  suggested  therefore  that  the  Minister  should  publish  in  advance  the  reasons 
for  his  choice  of  the  site  selected,  should  be  required  to  state  his  case  at  the 
enquiry  through  an  officer  of  his  department  other  than  the  Inspector,  and  that  such 
officer  should  be  liable  to  cross  examination. 

Bad  faith  in  the  making  and  confirmation  of  Compulsory  Purchase  Orders 

32.  In  the  case  of  Smith  v.  East  Elloe  Rural  District  Council  and  others,  heard 
recently  before  the  House  of  Lords,  the  majority  of  their  Lordships  held  that 
Compulsory  Purchase  Orders  made  and  confirmed  in  accordance  with  the  Acquisi- 
tion of  Land  (Authorisation  Procedure)  Act,  1946,  should  not  be  open  to  challenge 
on  grounds  of  bad  faith  after  the  statutory  period  allowed  for  challenge  had 
expired.  They  clearly  felt  bound  by  the  stringent  language  of  Paragraph  16  of 
Part  rV  of  Schedule  I to  the  enactment  which  reads  as  follows  “ a compulsory 
purchase  order  or  a certificate  under  Part  III  of  this  Schedule  shall  not  ...  be 
questioned  in  any  legal  proceedings  whatsoever  ”,  and  would,  no  doubt,  hold  them- 
selves equally  bound  where  similar  language  appears  in  other  Acts  of  Parliament. 
The  Committee  is  therefore  asked  to  recommend  that  provisions  of  this  kind  in 
Acts  of  Parliament  which  seek  to  oust  the  jurisdiction  of  the  Court  should  be 
used  most  sparingly  and  that  the  provision  in  the  Land  (Authorisation  Procedure) 
Act,  1946,  should  be  repealed. 
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Examination  of  Witnesses 

Mr.  H.  E.  Hopthrow 
Mr.  W.  M.  Forrest 
Miss  M.  G.  Hampshire 
Mr.  P.  T.  M.  Wilson 
Mr.  J.  Davis 

on  behalf  of  the  Federation  of  British  Industries. 
Called  and  Examined 


Mr.  Pritchard : Mr.  Hopthrow,  I 

should  first  of  all  explain  that  Sir  Oliver 
Franks  has  had  to  go  to  another  engage- 
ment and  is  not  able  to  take  the  chair 
for  the  remainder  of  this  morning’s 
session. 

2645.  Your  Memorandum,  is  divided 
into  three  parts,  and  I think  we  might 
take  them  separately.  The  first  part  re- 
lates to  administrative  tribunals,  and  my 
impression  from  that  is  that  apart  from 
the  case  of  the  Scottish  Valuation  Com- 
mittees, which  is  at  present  being  dealt 
with  by  legislation,  you  have  no  serious 

criticism  to  make  of  these  tribunals? 

Mr.  Hopthrow.  That  is  quite  so,  Sir ; in 
general  we  are  satisfied,  and  have  no 
serious  criticism  from  our  own  experi- 
ence. I think  perhaps  I should  mention 
that  these  notes  are  based  on  actual  ex- 
perience and  that  if,  in  answer  to  your 
questions  we  cannot  immediately  give 
specific  examples  we  can  give  them  after- 
wards. It  seemed  rather  too  large  a task 
to  mention  all  the  examples  to  illustrate 
all  the  points  made. 

2646.  In  paragraph  7 you  ask  for  a 

revival  of  the  Railway  and  Canal  Com- 
mission to  deal  with  certain  mineral  cases 
now  dealt  with  by  the  courts.  Can  you 
give  any  idea  of  the  number  of  cases  in- 
volved?  Mr.  Wilson : It  would  be 

very  difficult  to  give  any  sort  of  esti- 
mate. In  the  iron  ore  industry,  with 
which  I am  mainly  concerned,  at 
the  moment  I am  concerned  with 
three  or  four  such  applications,  which 
are  either  in  process  of  being  sent  from 
the  Ministry  of  Fuel  and  Power  to  the 
court  or  are  actually  before  the  court. 

2647.  But  could  you  give  any  sort  of 
idea  of  what  the  number  would  be  in  a 

year? 1 would  not  like  to  say,  but 

the  information  could  be  got  for  you. 
There  are  quite  a number  all  the  time 
from  coal,  of  course. 

2648.  Then  you  recommend,  concern- 
ing tribunals  generally,  that  there  should 


be  an  appeal  on  questions  of  law  but  no 

appeal  on  question  of  fact? Mr.  Hop- 

throw'.  Yes. 

2649.  And  you  also  recommend  that 
reasons  should  in  all  cases  be  given  for 
the  decisions,  and  in  paragraph  12  you 
refer  to  legal  representation.  This  is 
raised  as  a matter  of  principle,  I under- 
stand, not  from  practical  difficulties 

which  you  have  experienced? There 

we  refer  not  merely  to  legal  representa- 
tion, but  also  to  representation  by  a tech- 
nical expert  or  by  a friend. 

2650.  Are  there  any  cases  in  which 

there  is  a prohibition  on  representation 
other  than  a prohibition  on  legal  repre- 
sentation?  Our  attention  was  drawn 

to  cases,  such  as  those  quoted  in  the 
Memorandum,  in  which  the  right  to  be 
represented  is  restricted.  They  are  cases 
with  which  the  Federation  as  such  is  not 
directly  concerned  and  we  felt  it  neces- 
sary to  state  that  we  would  not  like  to 
see  that  restriction  extended  to  those 
fields  in  which  we  operate. 

2651.  You  raise  it  as  a matter  of  prin- 

ciple in  case  the  precedent  should  be 
followed? ^Yes. 

2652.  Mr.  Johnston:  Am  I right  in 
thinking  that  your  favouring  of  the  Rail- 
way and  Canal  Commission  in  para- 
graph 7 is  part  of  the  F.B.I.’s  favouring 
of  specialised  courts,  or  does  paragraph 
7 relate  only  to  this  particular  case? 

It  does  relate  only  to  this  particular 

case. 

2653.  My  second  point  is  on  paragraph 
10,  where  you  say:  "There  is  one  ex- 
ception to  this  general  statement  ” — that 
is  to  the  statement  that  you  do  not  think 
that  there  should  be  an  appeal  from  a 
tribunal  to  the  courts  on  a question  of 
fact.  You  go  on  to  say  that  in  Scotland 
there  is  in  fact  an  appeal  from  the  Local 
Valuation  Committee  to  the  Lands 
Valuation  Appeal  Court  by  way  of  stated 
case.  I do  not  understand  that,  because 
I had  understood  that  an  appeal  by  way 
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of  Stated  case  was  by  way  of  appealing 
on  facts  stated  by  the  lower  court,  and 
that  there  could  be  no  examination  of 
the  facts  other  than  the  facts  stated? 

Mr.  Davis:  This  point  was 

made  by  our  rating  colleagues. 
Our  main  point  is  that  in  general 
there  should  be  no  right  of  appeal 
on  a question  of  fact,  but  in  this 
particular  case  we  felt  that  there  should 
be  provision  for  a right  to  lead  fresh 
facts  on  appeal. 

2654.  Perhaps  your  Scottish  colleagues 

might  like  to  deal  later  with  paragraph 
10.  because  my  view  at  the  moment,  if 
I may  just  state  it,  is  that  this  is  not 
accurately  stated. Very  well.  Sir. 

2655.  Mr.  Pritchard:  Then  we  will 
move  on  to  your  second  part,  on  ad- 
ministrative enquiry  procedures.  That 
is  subdivided  into  (A)  enquiries  other 
than  those  concerning  bye-laws,  and  (B) 
those  concerning  the  confirmation  of 
bye-laws.  Dealing  first  with  (A)  in  para- 
graph 1 6 y’ou  recommend  that  the  parties 
should  be  told  before  the  enquiry  of  the 
views  of  other  Departments  which  are 
relevant.  This  is  town  planning  with 

which  you  are  concerned  here,  is  it? 

Mr.  Hopthrow:  Yes,  Sir. 

2656.  How  is  that  going  to  be  notified? 

How  will  that  work  out  in  practice? 

Mr.  Wilson:  I think,  Sir,  the  position 
we  seek  is  that  the  same  facilities  shall 
be  given  on  an  application  in  its  initial 
stage  before  it  is  dealt  with  by  a local 
planning  authority  as  are  given  on 
apf^I.  If  a Government  Department 
desires  to  make  representations  on  an 
appeal  or  in  a called-in  case,  which  is  in 
the  nature  of  an  appeal,  the  recommen- 
dations of  that  Government  Department 
are  made  known  at  the  time  of  the  hear- 
ing. What  we  would  like  is  that  on  an 
application  being  made  for  planning  per- 
mission, if  there  are  other  Government 
Department  recommendations  which 
could  affect  that  planning  application 
the  applicant  should  be  informed  of 
them.  He  may  be  able  to  adjust  his 
application  to  meet  the  other  needs,  he 
may  be  able  to  give  reasons  in  rebuttal 
of  the  representations  by  the  Govern- 
ment Department  -before  a decision  is 
reached. 

2657.  Would  not  that  cause  some  delay 

in  the  holding  of  the  enquiry? 1 think 

it  might  in  some  cases.  On  the  other 
hand,  I think  the  object  of  the  enquiry 
should  be  to  see  that  fairness  results. 


If  the  information  is  made  available  to 
the  local  authority  it  could  equally  be 
made  available  to  the  applicant.  If  the 
parties  are  so  far  apart  that  there  can 
be  no  reconciling  of  views,  then  the 
matter  in  any  event  would  go  to  appeal 
and  there  would  be  no  more  delay  by 
the  information  being  given  on  the  first 
stage  than  on  the  appeal  stage. 

2658.  Are  you  asking,  in  cases  where 

the  views  of  the  Department  are  made 
known  to  the  local  authority,  that  they 
should  also  be  made  known  to  the  appli- 
cant?  Yes,  Sir,  as  stage  one,  and 

further  at  stage  two,  if  in  the  interim 
other  views  are  made  known  by  a Gov- 
ernment Department  between  the  decision 
of  the  local  authority  and  an  appeal, 
that  that  information  should  also  be 
given. 

2659.  What  about  the  case  where  after 
the  enquiry  is  held  some  views  of  another 
Department  are  made  known?  Do  you 

raise  that  point  or  not? think  we 

do,  Sir.  It  is  recognised  that  the  Minister 
in  dealing  with  a planning  application 
must  receive  all  the  advice  that  he  ought 
to  receive.  It  may  be  that  after  a hear- 
ing— and  I speak  particularly  in  respect 
of  mineral  areas — tiie  Ministry  of  Trans- 
port or  Ministry  of  Agriculture  may 
make  representations  to  the  Ministry  of 
Housing  and  Local  Government  in  re- 
gard to  the  area,  and  in  that  case  if 
the  effect  of  those  representations  were 
to  cause  a refusal  we  feel  that  the  appli- 
cant should  be  informed  in  order  that 
he  might  perhaps  be  able  to  meet  the 
views  of  the  other  Ministry,  either  by 
adjustment  or  otherwise,  but  at  all  events 
he  should  know  before  a decision  is  given 
what  those  other  views  are. 

2660.  He  should  be  told  in  writing  of 
the  views?  Are  you  recommending  that 
the  enquiry  should  be  reopened,  or  that 
■he  should  have  an  opportunity  of  making 
his  submissions,  or  how  would  it  work 

out? My  personal  view  is  that  he 

should  be  told  either  by  letter  or  by  the 
Regional  Controller  of  the  Ministry,  or 
by  the  Ministry  officials  themselves  in 
conversation,  and  that  he  should  en- 
deavour to  clear  the  situation  himself 
vis-k-vis  the  Ministry  before  seeking  to 
reopen  the  enquiry. 

2661.  I see.  Then  we  come  to  the 
inspectors’  and  commissioners’  reports 
after  the  inquiry.  In  paragraph  17  you 
state  that  the  Federation  considers  it  of 
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great  importance  that  an  appellant 
should  be  aware  of  the  facts  found  by 
an  inspector  and  recommends  that  as  a 
general  rule  that  part  alone  of  the 
inspector’s  report  should  be  published. 
You  do  not  recommend  that  the 
inspector’s  recommendation  should  be 

publish«i? Mr.  Hopthrow:  No,  Sir. 

We  considered  this  very  carefully,  and 
we  felt  that  it  would  be  a disadvantage 
both  to  the  Ministry  and  probably  to 
the  whole  procedure  if  the  inspector  had 
to  disclose  the  whole  of  his  recommenda- 
tions in  public.  We  are  concerned 
mainly  that  he  should  assess  the  facts 
properly.  Once  we  are  clear  on  that  we 
feel  that  the  whole  procedure  is  largely 
administrative,  that  it  is  up  to  the 
Minister  to  see  what  the  facts  are  and 
make  the  appropriate  decision. 

2662.  What  advantage  is  there  going 
to  be  for  the  person  concerned  if  the 

report  is  published? We  think  he 

would  be  satisfied  that  the  inspector  had 
reported  the  facts  accurately.  There  is 
often  a feeling  now,  I gather,  that  a 
decision  may  have  been  reached  on  facts 
wrongly  or  inadequately  reported.  There 
is  no  reflection  on  the  inspectorate  on 
the  whole,  we  have  no  criticism  in  that 
way,  but  there  is  that  uneasiness,  and 
we  feel  it  would  get  rid  of  that  feeling 
if  the  facts  as  found  by  the  inspector 
could  be  published. 

2663.  At  what  stage  in  relation  to  the 
giving  of  a decision  do  you  recommend 
that  this  publication  should  take  place? 
^As  soon  after  the  inquiry  as  pos- 
sible, and  certainly  before  the  Minister 
considers  his  finding. 

2664.  In  advance  of  the  giving  of  the 

Minister’s  decision? ^Yes,  because  I 

think  one  of  the  points  is  that  if  there 
is  an  error  it  can  then  be  corrected. 

2665.  How  would  it  be  corrected? 

I think  in  the  first  instance  one  would 
write,  and  leave  it  to  the  Minister  to 
decide  whether  it  was  appropriate  for 
the  inquiry  to  be  reopened  or  whether 
it  could  be  settled  by  other  means. 

2666.  There  may  be  a dispute  as  to 
whether  the  facts  are  correctly  indicated 
in  the  inspector’s  report,  may  there  not? 
Yes,  indeed. 

2667.  What  happens  then? It 

would  be  left  as  a dispute.  We  are  not 
asking  for  a settlement  of  that,  Sir,  but 
we  would  feel  happy  then  that  both  sides 


had  had  the  opportunity  of  stating  their 
view  on  the  facts,  and  the  Minister  would 
know  it. 

2668.  Then,  coming  to  the  procedure 
of  the  hearing,  in  your  paragraph  19  (i), 
concerning  the  onus  of  proof,  you  say: 

“ In  relation  to  planning  appeals  it  is 
submitted  that  where  an  application  for 
development  permission  not  inconsistent 
with  the  planning  proposals  for  the  area 
is  refused  by  the  local  planning  authority 
the  onus  of  proof  should  fall  upon  the 
authority  as  respondents  to  justify  their 
refusal  at  the  appeal  ”,  but  you  do  not 
recommend  any  change  in  the  order  of 
appearance,  wMch  is  that  the  appellant 
appears  first.  The  normal  procedure  is 
that  the  party  upon  whom  the  onus  lies 
speaks  first.  Why  do  you  not  suggest 
that  the  order  of  speaking  should  be 

altered  in  this  case? Mr.  Davis : We 

attach  importance  to  the  right  of  final 
reply  which  the  appellant  has  because 
he  opens  the  appeal. 

2669.  But  are  you  not  trying  to  get 

it  iboth  ways,  if  you  put  the  onus  on  the 
other  person  and  you  get  the  right  of 
j-epiy? No,  I think  one  should  dis- 

tinguish the  question  of  onus  from  the 
question  of  order  of  appearance.  I 
think  they  are  two  totally  distinct  func- 
tions, and  although  we  are  happy  broadly 
with  the  existing  order  we  feel  that  the 
onus  should  rest  squarely  uj^n  the  plan- 
ning authority  to  justify  their  refusal. 

2670.  You  do  not  think  you  are  trying 
to  get  the  best  of  ‘both  worlds  on  this? 

1 do  not  think  so.  I might  add  that 

I think  the  Ministry  themselves  would 
perhaps  acknowledge  that  the  onus  is  in 
effect  already  on  the  planning  authority, 
but  we  wanted  to  make  that  point  clear 
that  it  should  be  on  them. 

2671.  Sir  Geoffrey  King:  1 want  to 
ask  you  one  or  two  questions  on  para- 
graph 16.  Do  you  accept  the  view  that 
the  Minister  is  the  right  person  to 
decide,  shall  we  say,  planning  appeals? 
I do  not  want  to  define,  I merely  want 

to  give  an  example. Mr.  Hopthrow: 

Yes,  we  do.  Sir. 

2672.  Do  you  also  accept  the  view 
that,  a Government  Department  being 
what  it  is,  when  you  say  the  “ Minister  ” 
everybody  knows  that  one  of  two  things 
must  happen,  either  the  Minister  must 
be  advised  by  his  staff  in  arriving  at  a 
decision,  or  quite  frequently  he  must 
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leave  the  decision  to  a member  of  the 
staff,  you  accept  that? ^We  do  indeed. 

2673.  Then  what  puzzles  me  is  the 

importance  which  you  attach  to  the 
Minister  not  getting  advice  from  someone 
who  happens  to  live  on  the  other  side  of 
Whitehall,  rather  ‘than  from  his  own 
Department.  Would  you  really  draw  a 
distinction  in  that  respect  between  the 
various  parts  of  a large  industrial  organi- 
sation?  Perhaps  not,  but  I do  not 

think  it  is  quite  analogous.  I do  not 
think  that  Government  Departments  are 
as  cohesive  as  we  are  in  a large  company. 
A Ministry  across  Whitehall — the  Minis- 
try of  Agriculture  if  you  wish — ^might, 
on  a planning  application,  have  quite 
different  views  and  different  policies  from 
the  Ministry  which  is  dealing  with  plan- 
ning, and  we  feel  it  is  important  that 
we  should  know  what  those  policies  are 
and  why  they  oppose  what  appeared  to 
us,  and  what  we  might  feel  would  appear 
to  the  Ministry  concerned  with  planning, 
as  being  all  right. 

2674.  But  can  I distinguish  between 
two  stages?  There  is  the  stage  when  the 
enquiry  is  being  held,  where  you  urge — 
and,  if  I may  express  a personal  opinion, 
rightly  urge — that  the  views  of  any  Gov- 
ernment Department  which  are  relevant 
should  be  made  available  at  the  appro- 
priate level.  Now,  that  having  been  done, 
the  case  then  goes  to  the  Ministry  of 
Housing,  we  will  say.  At  that  stage  it 
may  suddenly  become  a very  important 
political  issue — you  know  how  these 
things  boil  up.  Are  you  suggesting  that 
in  that  kind  of  case  the  discussions  which 
would  then  have  to  take  place  at  a fairly 
high  level,  possibly  even  in  the  Cabinet, 

should  be  disclosed  in  some  way? If 

you  are  getting  into  the  higher  range  of 
politics  I can  see  that  there  would  be 
difficulties,  perhaps,  but  the  Federation 
has  no  politics,  and  we  are  approaching 
this  from  a little  lower  down  than  the 
purely  political  view,  in  which  most  of 
our  applications  are  concerned. 

2675.  You  do  not  see  that  there  is  a 
distinction  between  what  can  be  publicly 
stated  at  the  enquiry  as  being,  shall  I say, 
the  prima  facie  policy,  and  the  ultimate 
decision  which  may  in  fact  involve  issues 

of  a very  different  character? ^We  do 

appreciate  that  there  are  certain  security 
difficulties,  and  as  long  as  one  was  told 
that  a decision  was  made  on  those 
grounds  I think  we  would  naturally  have 
to  be  satisfied,  but  if  we  are  not  told 


that  that  is  the  reason  for  the  decision, 
just  in  those  broad  terms,  then  one  feels 
uneasy  that  it  has  been  done  for  strange 
reasons  which  leave  us  very  dissatisfied. 

2676.  You  realise  of  course  that  reasons 
for  some  decisions  can  only  be  stated 
in  -rather  categorical  terms,  that  the 
Minister,  having  considered  all  the  rele- 
vant facts,  decides  so-and-so?  There  is 
no  other  broad  reason  for  some  of  these 
decisions  of  policy,  and  that  would 

satisfy  you? ^Yes,  there  are  occasions 

when  one  would  accept  that. — Mr. 
Wilson : I think  I should  like  to  add, 
Sir,  that  we  are  much  more  concerned 
with  departmental  representations  than 
we  are  with  exchanges  of  views  between 
Ministers.  As  an  instance  of  what 
could  happen,  if  an  application  was  put 
in  for  a mineral  area  of  10,000  or  20,000 
acres,  and  the  Ministry  of  Transport 
suddenly  decided  that  part  of  that  area 
was  to  be  crossed  by  a trunk  road,  that 
could  lead  to  a refusal,  whereas  a re- 
timing of  the  mining  operation  could 
very  easily  prevent  the  mineral  from 
being  sterilised  and  allow  the  trunk  road 
being  made  at  a time  which  would  fit 
in  with  transport  requirements.  That 
sort  of  information  is  frequently  given, 
but  if  it  is  not  given  it  could  seriously 
affect  the  winning  and  working  of 
minerals,  which  is  of  national  im- 
portance. 

2677.  Mr.  Pritchard:  Are  you  refer- 
ring to  inter-departmental  discussions,  or 
to  a Department  informing  the  planning 

authority? However  it  is  dealt  with. 

Sir,  the  information  should  get  to  the 
applicant  by  some  means. 

2678.  Sir  Geoffrey  King:  May  I just 

pursue  that?  Supposing — I do  not  think 
this  is  an  impossible  case — supposing  the 
question  was  whether  limestone  could  be 
quarried  out  of  some  beauty  spot — ^you 
are  probably  very  familiar  with  that  kind 
of  thing? ^Yes,  indeed. 

2679.  Up  to  a point  there  might  be 
no  serious  objection  by  anybody,  but 
when  it  became  known  at  the  enquiry 
that  it  was  going  to  be  done  there  might 
be  an  outburst  of  public  opinion  in  the 
locality  which  would  lead  to  a great  deal 
of  discussion  between  the  two  Ministries 
concerned.  The  point  I am  making  is, 
are  you  suggesting  that  those  discussions 
after  the  enquiry  should  be  made  public? 

If  the  representations  are  on  purely 

amenity  grounds  and  not  on  other 
national  considerations  such  as  preserva- 
tion of  land  for  agriculture,  reserving 
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land  for  trunk  roads,  reserving  land  for 
housing,  sewage,  reservoir,  whatever  you 
will,  if  they  are  purely  on  amenity 
grounds  then  those  amenity  grounds 
would  inevitably  have  been  dealt  with 
at  the  local  hearing.  If  there  is  any 
further  pressure  on  amenity  grounds  by 
a Member  of  Parliament  or  a Minister 
we  would  not  think  we  should  need  to 
be  informed  of  that  further  pressure. 

Sir  Geoffrey  King:  Thank  you  very 
much,  I think  it  has  cleared  up  the  point 
I had  in  mind. 

2680.  Mr.  Johnston : What  you  really 
desire,  I understand,  is  that  until  the 
enquiry  stage  you  should  be  given  all 
the  factual  information  which  is 
possessed  by  a Government  Department 
and  passed  on  to  the  local  authority, 
and  that  after  the  enquiry,  you  should 
be  informed  of  any  factual  information 
which  was  passed  to  the  Minister  in 
making  his  decision,  and  of  which  you 
had  not  had  knowledge  at  the  enquiry. 

Is  that  right? It  does  not  quite  cover 

all  the  points.  A planning  application 
is  dealt  with  by  the  local  authority 
initially,  unless  it  is  called-in  by  the 
Minister  and  we  would  ask  to  be  told 
first  what  the  local  authority  is  told, 
secondly  what  the  Minister  is  told  if 
there  is  an  appeal,  and  thirdly  any  repre- 
sentations on  national  grounds  as  distinct 
from  amenity  grounds  which  are  made 
after  the  hearing. 

2681.  What  do  you  mean  by  national 

grounds,  after  the  hearing? Suppose 

the  local  planning  authority  refused 
planning  permission  because  they  con- 
sidered that  the  area  should  not  be  indus- 
trial but  should  be  reserved  for  residen- 
tial purposes,  that  on  appeal  that  was  the 
battle,  and  that  subsequently  the 
Ministry  of  Agriculture  said:  “But  in 
any  event  if  you  take  this  for  houses,  or 
whatever  you  take  it  for,  you  will  spoil 
the  farmer’s  land  and  we  want  it 
reserved  for  agriculture  I think  we 
should  be  told  of  that. 

2682.  Mr.  Pritchard:  Just  before  we 
pass  to  bye-laws,  there  is  one  small  point 
I want  to  ask  you  on  paragraph  19  (iii), 
where  you  say  that  it  would  _ be  helpful 
if  it  were  the  general  practice  for  the 
inspector  to  prepare  a timetable  or  pro- 
gramme for  the  enquiry,  where  there 
are  a large  number  of  objectors.  Is  that 

not  already  the  practice? 1 think  in 

general  everyone  is  most  helpful,  but 
there  are  cases  where  it  does  not  occur. 


Particularly  of  course  it  has  been  the 
case  in  connection  with  development 
plans.  Many  enquiries  have  been  held 
with  an  adequate  timetable,  but  often 
the  timetable  goes  wrong,  and  when  it 
goes  wrong  I think  it  discourages  the 
laying  down  of  a timetable. 

2683.  I see.  Then  we  come  to  bye- 
laws. As  I understand  it,  in  most  cases 
with  which  you  are  concerned  the  appro- 
priate Government  Department  prepares 

a model  bye-law? Mr.  Hopthrow:  It 

is  no't  always  the  case,  but  it  is  quite  a 
common  practice  now. 

2684.  Can  you  tell  me,  in  cases  where 
they  do,  what  is  the  procedure?  Do 
they  consult  with  those  who  are  most 
likely  to  be  afiected  before  they  prepare 

the  model? There  is  consultation,  I 

cannot  say  whether  in  all  cases  but  cer- 
tainly in  some  cases. 

2685.  Do  they  consult  with  you? 

They  do  indeed,  on  some.  Perhaps  I 
could  take  the  specific  example  of  bye- 
laws concerning  waste  of  water.  A model 
was  prepared  some  years  ago,  the 
Federation  and  many  other  people  were 
consulted,  and  the  model  was  issued  by 
the  Minister.  We  in  industry  felt  that 
the  model  tried  to  cover  everything,  and 
in  doing  that  did  not  cover  some  aspects 
very  adequately,  but  one  acknowledged 
that  it  was  difficult  to  produce  a model 
which  would  cover  every  case.  Now 
we  have  found  since  that  the  Ministry 
is  disinclined  to  approve  any  variation 
from  that  model,  although  water  authori- 
ties themselves  may  ask  for  a variation 
and  although  local  conditions  may  difier. 
The  object  appears  to  be  in  the  Ministry 
to  get  the  same  bye-laws  for  all  parts 
of  the  country.  We  feel  that  wherever 
these  bye-laws  come  up,  there  should  be 
some  proof  of  need  shown,  rather  than 
to  adopt  them  just  as  they  are,  just  as 
the  model,  and  also  there  should  not  be 
reluctance  on  the  part  of  the  Ministry 
concerned  to  agree  to  some  variation  to 
suit  local  conditions. 

2686.  If  we  take  the  case  of  water 
bye-laws,  when  the  bye-law  is  made  and 
before  it  is  submitted  for  confirmation, 
notice  will  appear  in  the  London  Gazette, 

will  it  not? 1 think  that  is  where  it 

usually  appears. 

2687.  And  I take  it  that  you  check 
through  the  London  Gazette  to  see  where 
these  bye-laws  are  being  made,  and  that 
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you  appear  at  the  local  enquiry? Yes, 

indeed. 

2688.  And  it  is  there  that  you  find 

there  is  a bias  against  varying  from  the 
model?- Yes.  One  of  the  great  diffi- 

culties is  that  if  industry  has  a case,  say, 
in  Huddersfield,  it  is  quoted  with  some 
authority  against  us : “ Brighton  had  it 
last  week,  why  should  we  deprive 
Huddersfield  of  what  we  have  given  to 
Brighton?  ” The  representatives  of  the 
local  authority  do  not  fail  to  make  that 
point  in  their  argument  at  a public  en- 
quiry,  and  I think  there  is  a feeling  in 
the  Ministry  that  in  the  interests  of  jus- 
tice to  the  local  aufaorities  their  applica- 
tion should  be  granted  on  those  grounds. 
We  feel  that  that  ought  not  necessarily 
to  be  so. 

2689.  Your  next  recommendation  on 

this  is  that  enquiries  into  bye-laws  should 
be  conducted  by  a legally  qualified  inde- 
{^ndent  inspector? We  find  in  prac- 

tice that  there  is  a tendency  for  the  discus- 
sions to  include  many  legal  points,  and 
for  that  reason  we  feel  that  it  is  probably 
wiser  to  have  an  inspector  with  legal 
experience.  A case  was  quoted  to  us  of 
a bye-iaw  being  accepted  in  a particular 
area  because  there  was  no  objection, 
whereas  later  the  Minister  declared  that 
the  same  bye-law  in  another  area  would 
be  ultra  vires  the  Act. 

2690.  Is  it  ever  the  practice  in  England 
to  appoint  a legally  qualified  inspector 
to  consider  confirmation  of  bye-laws? 

■ It  is  very  rare,  but,  in  Scotland  it  is 

the  usual  practice. 

2691.  When  you  say  a legally  qualified 
independent  inspector,  what  is  the  signi- 
ficance of  that,  that  he  should  not  be 

from  the  Ministry? Yes.  In  Scotland 

they  are  selected  from  the  Bar  and  that 
seems  a more  suitable  arrangement  for 
this  type  of  enquiry. 

2692.  Why  do  you  think  it  is  better 
that  he  should  be  independent  of  the 
Ministry?  Are  you  suggesting  that  policy 
should  not  come  into  the  question  of  the 

confirmation  of  bye-laws? No,  I 

am  not,  but  we  find  that  the  greater 
troubles  are  on  questions  of  vires,  which 
would  probably  be  better  dealt  with  by 
an  independent  inspector. 

2693.  If  he  is  legally  qualified,  does  it 
matter  whether  he  is  independent  or  not? 
He  can  decide  whether  it  is  ultra  vires 

or  not,  can  he  not? 1 still  think  he 

would  not  be  free  of  policy  instruction 
or  guidance  from  his  Minister. 


2694.  But  do  you  not  want  to  have 

policy  instruction  or  guidance  for  con- 
firmation of  bye-laws? ^Not  for  this 

testing  of  vires. — Mr.  Davis : We  draw  a 
distinction  between  a bye-law  enquiry, 
where  an  extention  of  the  law  is  sought, 
and  an  ordinary  planning  appeal  en- 
quiry, where  no  such  extension  is  sought. 
Because  of  that  we  feel  that  inspectors  in 
bye-law  enquiries  should  be  both  inde- 
pendent and  legally  qualified. 

2695.  Mr.  Burman:  Anyone  has  an 
adequate  opportunity  to  know  of  a pro- 
posed bye-law  and  to  object,  I gather? 
Mr.  Hopthrow.  Not  to  object,  un- 
less we  have  a locus  in  that  area.  Some 
of  the  bye-laws,  particularly  those  con- 
cerning fisheries,  are  not  published  in  the 
London  Gazette  but  only  in  the  local 
press. 

2696.  You  are  complaining  then  that 
you  have  no  way  of  finding  out  whether 

a new  bye-law  is  proposed? Yes,  and 

no  locus  at  the  enquiry  if  we  have  not 
got  a factory  in  that  area. 

2697.  But  if  it  does  not  affect  you  then 
it  does  not  really  concern  you,  does  it? 

But  the  next  step  is  that  when  it  is 

proposed  at  another  place  one  of  the 
arguments  is  that  it  has  already  been 
allowed  at  X and  ought  to  be  allowed 
at  Y. 

2698.  So  you  are  really  objecting  that 
when  a local  authority  or  a water  under- 
taking wants  a model  bye-law,  and  an 
enquiry  is  held,  you  consider  that  if  it  is 
a model  bye-law  the  chances  of  its  being 
rejected  are  much  less  than  if  it  is  an 

entirely  new  bye-law? ^Yes,  indeed, 

Sir,  but  there  is  also  the  other  case  where 
there  is  no  model  but  there  tends  to  be 
a set  of  precedents  built  up  from  pre- 
vious experience.  Sometimes  a common 
form  develops  because  the  same  bye-law 
has  been  approved  at  a number  of  places 
before. 

2699.  Then  the  last  part  of  your 
memorandum  deals  with  compulsory 
acquisition  of  land.  In  paragraph  31 
you  deal  with  the  case  of  the  acquiring 
authority  being  also  the  confirming 
authority,  and  then  you  come  to  the 
question  of  the  new  towns.  You  con- 
clude that  by  saying:  “It  is  suggested 
therefore  that  the  Minister  should 
publish  in  advance  the  reasons  for  his 
choice  of  the  site  selected,  should  be 
required  to  state  his  case  at  the  enquiry 
through  an  officer  of  his  department 
other  than  the  inspector.  . . . Are  we 
talking  here  about  the  designation  of  the 
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site  of  the  new  town,  or  the  acquisition 
of  the  land?  One  will  follow  the  other. 

Mr.  Davis:  We  are  talking  about 

the  designation  of  the  site. 

2700.  So  the  Minister  is  proposing  to 
designate  a new  town  at,  we  will  say, 
Stevenage ; your  recommendation  is  that 
he  should  publish  in  advance  his  reasons 
for  choosing  that  site.  What  is  going 
to  be  the  advantage  or  the  effect  of  that? 
The  advantage  is  that  it  enables  any- 
body who  is  likely  to  oppose  the 
selection  by  the  Minister  of  that  par- 
ticular site  to  know  fully  the  arguments 
which  the  Minister  has  in  his  mind. 
The  objections  can  then  be  related  to 
the  proposals,  whereas  before  they 
would  be  unrelated. — Mr.  Wilson : Some 
publicity  is  given  in  advance  in  general 
terms  concerning  the  consideration  given 
to  the  establishment  of  a new  town. 
What  is  felt  by  the  Federation  is  that 
details  should  be  specified  in  some  form 
or  other  so  that  an  officer  of  the  Ministry 
can  be  cross-examined  on  the  Minister’s 
policy  in  regard  to  the  establishment  of 
a new  town.  The  present  procedure 
seems  to  be  that  there  is  publicity,  the 
enquiry  is  opened  by  a statement  from 
the  regional  controller  of  the  Ministry, 
but  he  cannot  be  asked  any  questions 
on  it. 

2701.  So  the  sting  of  this  is  in  "and 
that  such  officer  should  be  liable  to 
cross-examination  ”?  That  is  the  real 

point  you  are  making  there? Mr. 

Hopthrow:  Yes,  Sir. 

2702.  Then  in  the  paragraph  32  you 
recommend  the  repeal,  as  I understand 
it,  of  paragraph  16  of  Part  IV  of  the 
First  Schedule  to  the  Acquisition  of 
Land  (Authorisation  Procedure)  Act, 
1946.  That  is  the  paragraph  which  pro- 
vides that  a compulsory  purchase  order, 
either  before  or  after  it  has  been  con- 
firmed, may  not  be  questioned  in  any 
legal  proceedings  whatsoever.  This  is 
after  die  time  limit  of  six  weeks,  men- 
tioned in  paragraph  15  of  the  Schedule, 
has  expired.  You  apnreciate  that  under 
the  old  procedure,  if  a local  authority 
acquired  land  they  would  obtain  a 
private  Act  of  Parliament,  and  directly 
the  Act  received  the  Royal  Assent  they 
knew  they  could  then  carry  out  the 
work,  acquire  the  land,  or  do  whatever 
had  to  be  done.  Now  there  is  a time 
limit  within  which  the  validity  of  a 
compulsory  purchase  order  may  be 
questioned.  Are  you  recommending  that 


•the  time  limit  should  be  abolished,  and 
that  there  should  be  an  opportunity  of 
questioning  the  validity  of  the  order  at 
any  time  thereafter,  and  if  so  how  are 
the  authority  to  proceed  with  their 
work,  with  the  acquisition  of  land, 
knowing  that  there  is  always  the 
danger  that  proceedings  may  be  taken 

to  override  the  order? Mr.  Davis: 

I think  we  take  the  view  that  if  ques- 
tions of  bad  faith  are  material  then  a 
local  authority  should  be  challenged, 
and  it  is  proper  that  they  should  be 
challenged,  even  after  they  have  pro- 
ceeded to  implement  the  terms  of  the 
order.  It  would  be  in  line  with  the 
provisions  of  the  general  law,  I think, 
whereby  actions  may  be  challenged  on 
grounds  of  fraud  and  bad  faith. 

2703.  It  is  only  fraud  and  bad  faith 
you  are  talking  about?  Do  you  accept 

it  entirely  apart  from  that? ^Yes,  it 

is  this  recent  case  which  has  bothered 
us. 

2704.  Sir  Geoffrey  King:  I would 
like  to  put  two  things,  rather  from  the 
practical  point  of  view.  Do  you  think 
that  anyone  really  could  get  up  and 
argue  rationally  and  conclusively  that 
this  particular  place  was  the  right  place 
to  have  a new  town?  If  you  selected 
a site  for  a factory,  surely  you  would 
weigh  up  all  the  considerations  and  say : 
“On  the  whole,  this  is  the  right  site”? 

Mr.  Hopthrow:  I agree  it  could 

not  be  done  to  satisfy  everybody  con- 
clusively, but  I think  there  usuaUy  are 
good  reasons  for  the  selection  of  the 
new  town  site  or  the  factory  site,  and 
if  those  reasons  are  made  known  one 
result  would  be  that  there  would  be 
less  objection,  because  a lot  of  time  is 
spent  on  objections  which,  had  the 
objector  known  the  reasons,  he  might 
not  have  raised. 

2705.  You  must,  I think,  accept  that 
with  a project  of  the  size  of  a new  town 
the  Minister  must  take  responsibility  in 
Parliament  and  not  some  inspector,  or 

someone  of  that  kind? Indeed,  but 

if  there  is  an  enquiry  on  the  Minister’s 
action,  it  must  be  based  on  some  sort  of 
argument,  otherwise  it  seems  to  be  rather 
fruitless. 

2706.  But  presumably  the  objectors 
have  their  reasons,  and  they  can  be 
advanced.  If  you  go  to  law  you  do  not 
expect  your  opponent  to  provide  you 

with  arguments. Mr.  Wilson : No,  but 

he  doM  give  you  a statement  of  claim. 
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You  then  know  what  defence  you  have 
to  file  to  his  claim. 

2707.  If  I may  pursue  the  analogy,  I 
should  have  thought  the  Minister  pro- 
vided you  with  a very  suitable  state- 
ment of  claim,  the  whole  of  the  area  for 

his  new  town? ^That  is  his  claim,  Sir, 

but  he  does  not  give  his  reasons  for  his 
claim. 

2708.  However,  you  know  that  it  is 
now  in  fact  the  practice  at  new  town 

enquiries  to  make  a statement? ^Yes, 

Sir,  but  we  should  like  advance  infor- 
mation, and  power  to  cross-examine 
someone  on  it,  because  we  might  think 
that  they  had  not  considered  certain 
aspects  which  would  have  a bearing  on 
policy  questions. 

2709.  You  want  to  have  a fishing  en- 
quiry to  find  out  whether  some  reason 
which  you  are  not  aware  of  yourself 
could  be  extracted  from  the  statement 

made  by  the  Minister? ^That  would 

not  be  the  object  of  it.  I will  try  and 
give  an  example.  Supposing  the  Minis- 
ter said  that  he  w’anted  to  establish  a 
new  town  in  Wiltshire ; he  might 
choose  a certain  area  of  land  some- 
where near,  say.  Devizes.  If  one 
knew  why  he  had  chosen  that  area 
of  land,  it  would  be  very  much  better, 
Ibecause  it  might  be  that  from  local 
knowledge  and  information  which  indus- 
try has  about  trends  of  industrial  de- 
velopment and  so  on,  an  equally  suitable 
alternative  site  somewhere  else  in  the 
county  could  be  suggested  which  would 
not  be  open  to  the  same  objection  by 
industry  as  the  site  proposed  by  the 
Minister  would  be. 

2710.  I do  not  quite  follow  that.  If 
there  are  objections  on  industrial 
grounds,  they  presumably  exist  irrespec- 
tive of  the  reasons  which  led  the  Minis- 
ter to  choose  that  site,  and  they  can  be 

put  forward? Yes,  Sir,  but  I think  it 

is  a wider  question  that  that.  The  siting 
of  a new  town  X in  any  county  may 
be  desirable  on  general  fwlicy  grounds ; 
the  situation  of  X within  that  county 
probably  does  not  matter  tremendously 
to  the  Minister  so  long  as  it  is  within 
reasonable  range  of  services,  and  so  on. 

2711.  In  fact  I think  it  matters  a 
great  deal,  but  I do  not  think  we  can 


pursue  this  any  further.  The  other  point 
I wanted  to  make  was  about  this  ques- 
tion of  fraud.  You  do  appreciate,  that 
the  decision  in  the  case  you  mention  left 
it  open  to  the  appellant  to  take  appro- 
priate proceedings  against  the  person 
concerned  for  fraud? Mr.  Davis.  Yes. 

2712.  And  supposing  that  the  area  had 
been  the  site  for  a county  hall  and  that 
possibly  £1  million  had  been  spent  on  it, 
surely  you  cannot  face  a situation 
in  which  in  ten  years’  time  somebody 
might  reopen  the  thing  on  some  grounds 
of  fraud.  By  aU  means  have  some  pro- 
vision so  that  the  man  can  get  compen- 
sation or  damages  against  someone  guilty 
of  fraud.  That  I would  accept,  but 
would  you  really  think  that  the  other  is 

a practical  proposition? Mr.  Hop- 

throw:  1 think  personally  that  on  the 
acquisition  of  land  there  must  be  a time 
when  finality  is  reached ; that  must  be 
so.  This  question  of  fraud  raises  a lot 
of  difficult  problems,  but  the  availability 
of  damages  is  one  remedy,  perhaps. 

2713.  Mr.  Pritchard:  Is  that  not  the 

real  practical  remedy,  damages. Mr. 

Wilson : I am  wondering  what  damages, 
Sir,  because  if  the  person  has  had  his 
land  acquired  at  Government  value,  I 
am  wondering  what  damage  he  suffers  by 
reason  of  fraud. 

2714.  Sir  Geoffrey  King:  If  he  has 
not  suffered  any  damage,  I do  not  see 

what  his  trouble  is? His  trouble  is 

that  he  wanted  to  keep  his  own  land, 
of  which  he  was  defrauded. 

2715.  But  there  has  been  an  enquiry. 
If  he  is  suggesting  that  somebody  has 
been  guilty  of  fraud,  then  he  can  put  his 
damages  at  what  he  likes.  My  point  is 
this : you  cannot  surely  suggest  that  after 
the  county  hall  has  been  built  it  is  really 
practical  politics  to  give  the  man  back 
his  land.  He  must  have  some  pecuniary 

remedy? would  have  thought  that 

he  should  be  paid  the  full  value  of  the 
land  and  not  the  restricted  value. 

Mr.  Pritchard : I think  we  appreciate 
the  point  you  are  making  there.  I do 
not  think  we  can  carry  this  any  further 
at  the  moment.  We  are  very  grateful  to 
you,  Mr.  Hopthrow,  and  to  your  col- 
leagues, for  the  evidence  you  have  given 
to  the  Committee. 


{The  witnesses  withdrew.) 
(Adjourned  until  2.30  p.m.) 
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Written  evidence  of  Dr.  R.  M.  Jackson 

Note : Dr.  Jackson’s  written  evidence  consisted  of : 

(1)  “Tribunals  and  Inquiries”,  a lecture  printed  in  the  Summer,  1955,  issue  of 
Public  Administration. 

(2)  A supplementary  note  to  the  above  written  specially  for  the  Committee. 

(3)  “ Judicial  Review  of  Legislative  Policy  ”,  an  article  printed  in  the  November, 

1955,  issue  of  The  Modern  Law  Review. 

Only  the  Supplementary  note  (2)  is  printed  here. 

Supplementary  Note 

1.  I want  to  stress  the  distinction  between  tribunals  (in  the  sense  of  people 
specially  appointed  to  make  decisions)  and  the  powers  of  ministers.  It  is  also 
essential  to  get  a better  nomenclature.  The  present  practice  of  talking  about 
“ administrative  ” or  “ ministerial  ” tribunals  is  most  misleading,  for  such  language 
fosters  the  idea  that  all  these  tribunals  are  simply  a government  department  acting 
under  another  name.  It  has  been  most  unfortunate  that  Professor  Robson  adopted 
the  phrase  “ trial  by  Whitehall  ” to  cover  both  decisions  of  ministers  and  decisions 
of  tribunals  that  are,  in  effect,  specialised  courts.  The  further  points  that  I want 
to  make  all  relate  to  ministers’  powers,  with  particular  reference  to  compulsory 
purchase  procedure. 

2.  Most  of  the  difficulties  in  discussing  ministers’  powers  arise  from  there  being 
two  distinct  approaches.  One  approach,  which  is  that  of  so  many  lawyers  that 
I refer  to  it  as  the  lav/yers’  view,  is  to  regard  these  matters  as  being  ^sentiaJly 
judicial.  Their  argument  is  that  when  anyone  objects  to  the  exercise  of  these 
powers  there  is  a dispute,  so  that  a decision  has  to  be  made  affecting  the  rights 
of  the  subject,  and  from  that  it  follows  that  the  process  has  some  of  the  character- 
istics of  a judicial  decision.  The  other  approach  is  that  of  the  executive,  where  a 
local  authority  or  minister  regards  the  primary  decision  as  one  of  policy,  as,  for 
example,  that  council  houses  are  to  be  built,  and  the  subsequent  acquisition  of  land 
is  seen  as  a necessary  consequence  of  the  policy  decision. 

3.  If  the  lawyers’  views  of  the  nature  of  these  ministers’  powers  are  accepted, 
then  there  can  be  little  doubt  that  present  procedures  do  result  in  infringement  of 
the  principles  of  natural  justice.  Too  much  can  easily  be  made  of  the  notion  of 
bias  arising  from  a department’s  interest  in  a policy.  It  is  true  that  if,  say,  the 
Ministry  of  Housing  and  Local  Government  has  a policy  in  favour  of  extensive 
building  of  council  houses,  the  ministry  must  necessarily  favour  the  acquisition  of 
sufficient  sites.  An  application  does  not,  however,  come  before  the  ministry  as  an 
abstract  proposition  but  as  a concrete  request  to  confirm  the  acquisition  of  Blackacre, 
and  I very  much  doubt  whether  any  ministry  starts  off  with  a in  favour  of  a 
particular  plot.  After  all,  those  who  judge  criminal  cases  have  an  objection  to 
thieves  and  know  perfectly  well  that  the  majority  of  accused  persons  are  going 
to  be  found  guilty,  but  this  does  not  mean  that  there  is  bias  in  the  individual  case. 
Where,  however,  a ministry  is  acquiring  land  for  its  own  purposes,  as  for  trunk 
roads,  service  requirements,  prisons,  borstals  and  so  on,  there  is  no  answer  to  the 
criticism  that  the  minister  is  being  judge  in  his  own  cause.  On  the  other  limb  of  the 
principles  of  natural  justice,  that  is  the  obligation,  in  effect,  to  treat  the  parties 
•equally  and  act  on  the  evidence  so  obtained,  it  may  be  very  difficult  for  a ministry 
to  do  so.  A local  authority  is  obliged  to  be  in  close  and  constant  touch  with 
government  departments.  The  present  theory  is  that  executive  action  over  wide 
fields  is  a partnership  between  local  authorities  and  the  central  government,  and  the 
idea  that  a government  department  can  at  a certain  stage  cease  being  a partner 
(and  a far  too  senior  partner  at  that)  and  become  a judge,  is  a proposition  that 
many  people  cannot  be  expected  to  accept.  The  remedies  proposed  by  lawyers  are, 
in  varying  degrees,  designed  to  force  upon  ministers  an  obligation  to  observe 
principles  that  are  without  doubt  absolutely  essential  to  the  administration  of 
justice  as  that  is  ordinarily  understood.  All  this,  however,  depends  upon  whether 
the  basic  proposition  of  the  lawyers  is  really  tenable. 

Printed  image  digitised  by  the  University  of  Southampton  Library  Digitisation  Unit 


450 


COMMITTEE  ON  ADNaNISTRATIVE  TRIBUNALS  AND  ENQUIRIES 


4.  The  principal  comment  on  lawyers'  views  may  be  put  under  the  following 
headings : 

(a)  These  views  very  largely  ignore  the  historical  development  of  these  matters. 

The  growth  of  ministers’  powers  in  the  matters  within  the  Committee’s 
terms  of  reference,  have  not  been  an  inroad  on  the  sphere  of  the  courts. 
These  matters  were  dealt  with  by  Private  Bill  procedure.  As  Private 
Bill  procedure  was  clumsy  and  expensive.  Provisional  Order  procedure  was 
invented  and  found  in  many  instances  to  be  quite  as  costly.  If  the 
parliamentary  debates  in  the  later  nineteenth  century  and  early  this  century 
are  examined,  it  will  be  found  that  proposals  to  give  powers  of  decision 
to  ministers  to  be  exercised  without  any  reference  to  Parliament,  were 
put  forward  reluctantly  and  were  support^  entirely  on  the  ground  that  it 
was  outrageously  expensive  to  deal  with  the  majority  of  acquisitions  by 
any  process  that  involved  bringing  the  matter  before  Parliament.  Nobody 
ever  thought  of  these  matters  as  belonging  to  the  judiciary.  The  public 
local  inquiry  was  not  meant  to  be  a trial ; it  was  to  be  an  opportunity  for 
objectors  to  make  their  objections  so  that  the  minister  should  be  quite 
certain  that  all  the  relevant  information  would  be  put  before  him.  Legal 
thought  has  largely  i^ored  this  history  and  persists  in  regarding  the 
procedure  as  being  judicial  and  trying  to  treat  the  inquiry  as  if  it  were  the 
trial  of  an  issue. 

(b)  The  application  of  these  legal  principles  implies  that  a distinction  can  be 

made  between  “ judicial  ” and  “ administrative  I do  not  know  of  any 
definitions  that  are  satisfactory.  The  lawyers  certainly  have  not  been 
successful  in  defining  the  terms  upon  which  much  of  their  argument  rests. 
The  famous  phrase  of  Lord  Atkin  in  Rex  v.  Electricity  Commissioners, 
where  he  spoke  of  persons  “having  a duly  to  act  judicially”  has  been 
quoted  over  and  over  again,  but  I think  that  if  the  cases  are  analysed  it 
comes  to  no  more  than  this : that  if  the  judges  want’  to  interfere  they  say 
that  a decision  has  the  element  of  being  judicial,  and  if  they  do  not  want 
to  interfere,  they  say  that  the  decision  is  ministerial.  The  difficulty  of 
working  to  definitions  can  be  seen  by  considering  the  nature  of  the 
question  that  arises  under  various  circumstances  of  compulsory  acquisitions. 
Under  the  Agriculture  Act,  1947,  an  acquisition  may  be  disciplinary,  and 
it  certainly  ought  to  have  (as  it  does  have)  a trial  of  a judicial  nature. 
But  if  the  Minister  of  Transport  wants  to  build  a roundabout,  or  a town 
council  w’ants  to  extend  its  sewage  works  in  the  only  direction  that  is 
possible,  then  acquisition  of  the  necessary  land  must  depend  on  the 
decision  to  have  a roundabout  or  to  extend  the  sewage  works,  both  of 
which  appear  to  be  policy  decisions,  in  no  way  quasi-judicial  or  justiciable. 

(c)  If  it  is  accepted  that  these  powers  of  ministers  are  judicial,  then  it  wo^d 

presumably  follow  that  the  essential  principles  of  adjudication  should  be 
applied.  I doubt  whether  lawyers  who  take  that  view  have  given  sufficient 
thought  to  what  would  be  likely  to  happen  if  such  matters  were  handled 
as  they  would  be  in  a law  court.  The  acquisition  of  a site  mi^t  involve 
lengthy  hearings  and  a very  considerable  expenditure.  'V^ere  one  site  has 
to  be  selected  from  a number  of  possible  sites,  judicial  procedure  would 
presumably  involve  making  each  owner  a party  and  allowing  everyone  to 
examine  everyone  else’s  witnesses.  It  would  not  be  proper  to  treat  a case 
as  if  it  were  an  issue  simply  between  the  public  authority  and  the  owner 
of  the  land  that  it  is  proposed  shall  be  acquired,  because  if  A’s  land  is  to 
be  spared  the  result  is  to  place  B’s  land  in  jeopardy,  and  B’s  interests 
ought  not  to  be  prejudiced  without  giving  him  an  opportunity  to  present 
his  case.  Legal  procedure  is  quite  capable  of  dealing  with  a situation 
where  there  are  many  interests,  for  that  is  often  the  position  in  the 
Chancery  Division,  but  it  is  a slow  and  expensive  business. 

5.  If  we  follow  up  the  other  line  of  approach,  that  which  I have  called  the 
ministers’,  we  get  a very  different  argument.  The  first  principle  is  that  under  the 
British  system  we  expect  the  government  to  govern  and  assume  that  it  is  entitled 
to  get  its  way  on  anything  that  it  thinks  sufficiently  important.  If,  for  instance, 
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the  government  decides  that  there  is  to  be  a particular  amount  of  building  of 
houses  or  that  there  are  to  be  certain  new  roads,  we  assume  that  Parliament  will 
pass  any  legislation  that  may  be  necessary  and  that  the  policy  will  be  carried 
through.  The  government  of  course  may  find  that  the  opposition  in  the  country 
and  in  Parliament  is  such  that  they  may  be  deterred  from  pursuing  their  policy  but 
if  they  insist  and  are  prepared  to  risk  political  defeat,  there  is^  nothing  that  can  stop 
them.  Just  as  we  assume  that  Parliament  will  pass  any  legislation  that  is  needed 
and  provide  the  money  that  is  required,  so  also  do  we  assume  that  the_  central  or 
local  authorities  wnll  not  be  held  up  for  lack  of  land.  In  practice  this  principle 
of  the  right  of  a government  to  carry  through  its  policy  is  of  infinitely  more 
importance  than  the  notions  about  the  constitution  that  are  derived  from  Dicey. 

In  the  light  of  this  basic  principle  it  would  be  quite  impossible  to  have  a really 
judicial  process  for  deciding  whether  there  could  be  acquisition  of  land.  If  a pohcy 
is  to  be  carried  out  which  requires  a certain  quantity  of  land,  we  cannot  envisage 
a judicial  process  which  starts  off  with  the  proposition  that  the  government  has  got 
to  succeed  against  someone.  Any  judicial  process  that  is  worth  being  called  judicial, 
must  be  able  to  decide  against  any  particular  application.  If  it  can  decide  against 
proposition  A,  then  it  can  decide  against  B,  C,  p and  so  on.  That  is  tantamount  to 
saying  that  it  can  prevent  the  policy  from  being  carried  out.  If  there  were  any 
independent  body  that  could  refuse  sites,  that  body  would  be  able  to  upset  govern- 
ment policy,  which  is  the  one  thing  that  is  not  to  be  tolerated. 

6.  When  these  powers  were  first  conferred  upon  ministers,  the  argument  that  was 
used  was  that  the  next  best  thing  to  leaving  the  decisions  with  Parliament  was  to 
give  them  to  a minister  responsible  to  Parliament.  Any  idea  that  the  mirusters 
responsibility  to  Parliament  means  that  his  decision  in  particular  cas^  can  be 
examined  in  Parliament,  is  of  course  unrealistic.  Anyone  who  is  dissatisfied  with 
an  individual  case  has  very  little  chance  of  getting  the  matter  examined  through 
the  minister’s  parliamentary  responsibility.  Inasmuch  as  this  is  a check  at  all,  it 
is  in  the  nature  of  a spot  check,  for  in  handling  these  cases  civil  servants  are  well 
aware  that  what  they  do  may  be  raised  in  Parliament,  just  as  they  are  with  all 
their  other  actions.  Whilst,  however,  the  responsibility  to  Parliament  for  individual 
cases  has  declined  in  practical  importance,  the  general  idea  of  ministers’  responsi- 
bility has  increased.  For  some  years  now  it  appears  to  be  assumed  by  both  political 
parties  that  the  government  is  responsibile  for  the  economic  position  of  the  country 
and  for  the  conditions  of  life  of  all  its  inhabitants.  This  emphasises  the  point  that 
if  a government  has  adopted  a policy  which  requires  land  for  that  policy  to  be 
carried  out,  we  could  not  expect  the  government  to  accept  any  situation  in  which 
it  would  appear  that  landed  interests  could  stand  in  the  way.  If  there  should  be 
anything  of  a crisis  we  could  expect  an  even  clearer  manifestation  of  this  attitude. 
Unemployment  after  the  first  world  war  and  a feeling  of  urgency  for  reconstruction 
after  the  second  world  war,  both  left  their  mark  on  the  statute  book  of  provisions 
for  requiring  land  with  less  than  the  usual  formalities  and  delays. 

7.  Any  checks  that  can  be  placed  upon  these  powers  of  ministers  have  got  to 
operate  within  our  concept  of  government  being  effective  and  getting  its  way. 
Within  those  limits  it  would  seem  clear  that  it  should  always  be  possible  to  test  vires 
and  to  take  any  point  -of  law  before  the  courts,  and  that  procedures  ought  to  be 
designed  that  would  be  far  less  clumsy  than  those  derived  from  prerogative  writs. 
But  once  we  try  and  go  beyond  that  and  allow  an  appeal  to  the  courts  on  the 
question  whether  there  was  any  or  sufficient  evidence,  or  whether  facts  were 
properly  established,  I think  that  we  should  bring  in  a type  of  judicial  review  that 
would  be  costly,  dilatory  and  generally  most  undesirable.  There  is  a further  point 
that  any  excessive  use  of  the  judiciary  for  reviewing  ministers  decisions  might  well 
result  in  a changed  attitude  towards  the  judges. 

8 The  question  then,  as  I see  it,  is  the  extent  to  which  the  present  procedure  of 
inquiry,  inspector’s  report  and  minister’s  decision  ought  to  be  altered.  Here  I 
have  three  points  to  make : 

(a)  The  principle  that  an  inquiry  is  into  objections  is  sound,  but  if  it  is 
adhered  to  at  all  rigidly  it  does  create  an  impression  of  the  procedure  being 
altogether  one-sided.  It  would  be  better  if  the  authority  that  is  seeking 
to  acquire  land,  or  to  exercise  other  powers  affecting  the  rights  of  a citizen, 
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should  produce  witnesses  who  would  give  evidence  of  any  relevant  facts 
application  l>y  anyone  who  is  opposing  the 

decision  should  be  a reasoned  one,  setting  out  the  findings 
oi  tact  and  explaining  the  grounds  upon  which  he  has  come  to  his 
conclusion.  The  purpose  of  doing  that  is  simply  to  allay  grievances  as  far 
as  possible.  It  should  not  be  regarded  as  an  acceptance  of  the  lawyers’ 
view  that  this  is  a quasi-judicial  matter,  nor  should  it  give  the  courts  any 
p*eater  power  of  review  than  they  would  otherwise  have.  Incidentally  the 
law  courts  have  never  followed  a rule  that  judicial  decisions  require  the 
giving  of  reasons,  and  we  should  perhaps  hear  less  about  the  giving  of 
essential  if  that  were  not  a good  line  for  judicial  ernpire 

process  of  the  decision  must,  however,  be  the  ordinary  process  of 
administration.  An  inspector’s  report  is  not  a special  kind  of  thing ; an 
inspectOT  IS  one  of  a staff  and  he  works  under  Avell  understood  conditions 
u Service.  It  is  not  his  job  to  write  a judgment  but  to  provide 

the  department  with  material  that  must  be  assessed  against  a background 
of  other  decisions  and  of  prevailing  policy.  Unless  an  inspector  is  fully 
acquainted  with  departmental  policy  and  with  the  mind  of  the  minister  and 
the  usual  administrative  procedure  is  followed,  I do  not  see  how  a minister 
can  rely  on  the  advice  given  to  him  or  on  the  propriety  of  the  things  that 
are  dene  in  his  name. 

changes  suggested  in  the  last  paragraph  would  remove 
much  public  apprehension.  In  my  view  the  objections  to  the  present  procedure 
are  primarily  a way  of  protesting  against  many  of  the  results  that  follow.  In 
particular  I am  quite  certain  that  the  real  objection  to  our  present  way  of  acquiring 
land  compulsorily  comes  from  the  law  governing  the  amount  of  compensation  that 
IS  to  be  paid.  It  is  noticeable  that  when  compensation  was  on  a very  generous  basis 
mdeed,  it  was  a common  belief  that  a man  had  a stroke  of  fortune  if  he  happened 
to  have  some  land  that  a pubhc  authority  wanted.  When  the  principle  of  paying 
market  value  was  introduced  in  1919  there  was  still  no  particular  grumble  about 
the  prwedures  except  where  special  rules  applies,  as  in  cases  of  slum  clearance  The 
legal  battles  that  were  fought  over  slum  clearance,  with  all  the  talk  about  the 
minister  s duty  to  act  judicially  and  so  on,  arose  simply  because  the  property  owner 
was  going  to  get  a great  deal  less  than  market  value  if  the  slum  clearance  scheme 
went  through.  It  was  not  the  slightest  use  attacking  the  basis  of  valuation  for  that 
had  been  laid  down  by  Parliament  and  therefore  the  attack  was  made  upon  the 
procedure  whereby  the  power  to  acquire  had  to  be  exercised.  In  the  same  way 
there  is  no  doubt  that  some  of  the  cases  that  have  been  fought  in  the  courts  in  the 
last  few  years  would  have  never  arisen  at  all  if  it  W'ere  not  for  the  basis  for 
determining  the  compensation.  I am  of  course  aware  of  all  the  difficulties  about 
paying  market  value  in  all  instances  of  acquisition,  but  as  regards  the  law  of 
compulsory  acquisition  1 see  no  prospect  of  the  law  appearing  satisfactory  whilst 
the  compensation  provisions  remain  as  they  are.  If  I get  one  price  if  I sell  my 
land  voluntarily  and  a lower  price  if  I am  forced  to  sell  my  land  I shall 
mevitably  feel  that  forcing  me  to  sell  my  land  is  unjust.  It  seems  to  ’be  quite 
unrealistic  to  think  that  a person  in  such  a nosition  is  going  to  feel  much  happier  if 
he  can  insist  upon  seeing  the  inspector's  report,  or  even  if  he  could  insist  upon 
more  extensive  judicial  review  than  he  can  get  at  the  present  time. 

10.  There  are  other  instances  in  which  the  real  objection  is  to  the  substantive 
law  and  it  is  disingenuous  of  lawyers  to  assert  that  an  extension  of  judicial  review 
would  cure  the  supposed  evils.  I have  examined  some  of  the  cases  that  have  been 

observations  in  Vol.  18 

(November,  1935)  of  The  Modem  Law  Review. 

If  ^ntinue  to  be  responsible  for  many  decisions 

affecting  individuals  (and  I think  that  this  must  be  so)  it  is  important  that  civil 
servants  should  be  well  aware  of  the  notions  of  natural  justice  and  be  sensitive  to 
the  impact  of  their  decisions.  I have  seen  a little  o-f  the  Treasury  training  courses 
and  they  seem  to  me  to  be  on  the  right  lines.  ’ 
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Examination  of  Witney 

Dr.  R.  M.  Jackson 

Called  and  Examined. 


Professor  Wheare:  I am  sorry  that 
our  Chairman  is  prevented  by  another 
engagement  from  being  here  at  the 
moment ; he  has  sent  his  apologies  to 
you  and  hopes  to  be  here  later.  For  the 
moment  I am  taking  his  place. 

2716.  I wondered  if  I could  ask  you  a 
general  question  about  an  impression  I 
formed  from  reading  the  evidence  you 
have  put  in.  Do  you  feel  that  on  the 
whole,  after  all  the  noise  there  has  been, 
things  are  perhaps  not  reaUy  so  bad  in 

this  field? Dr.  Jackson : I think  I 

would  agree  with  that. 

2717.  I wondered  how  we  are  to  deal 
with  the  people  who  feel  about  these 
enquiries  that  they  are  not  really  being 
given  an  opportunity  to  put  forward 
their  case?  Is  the  only  thing  to  do  to 
say  to  them;  “You  have  misunderstood 
the  purpose  of  the  enquiry  ”?  How  are 
we  going  to  cope  with  the  feeling  people 

have  that  justice  is  not  being  done? 

There  has  been  a great  deal  of  talk  and 
writing  in  favour  of  one  attitude  to- 
wards these  enquiries,  and  virtually 
nothing  dealing  with  the  other  side  at 
all.  I feel,  as  I have  indicated,  that  a 
great  deal  of  the  trouble  comes  from 
the  substantive  law  and  its  operation. 

2718.  And  on  compulsory  purchase 
you  would  say  that,  if  the  person  con- 
cerned got  more  money,  he  would  not 

want  an  enquiry  at  all? 1 think  that 

history  shows  that  when  compensation 
generally  was  on  a much  fuller  scale 
one  did  not  get  these  objections  other 
than  to  slum  clearance  schemes,  where 
compensation  was  on  a lower  scale. 

2719.  Sir  Geoffrey  King-.  You  say  in 
your  Memorandum  that  a good  deal  of 
the  difficulty  has  arisen  from  a failure  to 
appreciate  what  the  real  processes  were. 
I wanted  to  follow  that  up  by  taking  an 
example  from  your  lecture  “ Tribunals 
and  Inquiries”  where  you  deal  with 
slum  clearance.  You  list  on  page  122 
four  points  which  have  to  be  decided. 
How  far  do  you  think  that  the  diffi- 
culties in  relation  to  slum  clearance 
have  arisen  because  of  the  way  in  which 


the  question  has  been  broken  up  into 
those  four  points  and  each  of  them  has 
been  presented  as  a separate  issue?  The 
alternative  approach  is  whether  the  real 
issue  in  slum  clearance  is  not  a much 
simpler  one;  can  we  afford  to  raise  the 
standard  of  living  of  this  particular 
community?  In  the  first  case  you 
enquire  whether  the  houses  are  unfit  for 
human  habitation.  Do  you  think  that 
phrase  has  a meaning  which  can  be 
really  rationalised?  What  is  “ unfit  for 

human  habitation”? Surely  it  has 

to  be  in  a framework  of  the  society  we 
happen  to  be  living  in,  and  we  have  to 
start  from  a supposition  that  certain 
kinds  of  policy  have  been  accepted.  If 
we  are  going  to  consider  acquiring  land 
for  a road  we  have  got  to  start  with 
an  assumption  that  there  is  to  be  a 
road,  and  if  we  are  going  to  consider 
slum  clearance  schemes  we  have  got  to 
start  off  with  an  assumption  that  there 
is  a standard  that  in  our  particular  com- 
munity at  the  present  day  has  a meaning. 

2720.  Would  you  say  there  was  a 
standard  of  general  application,  or 

should  be? We  have  got  to  start  with 

that  assumption- 

2721.  But  it  will  vary  from  place  to 
place,  will  it  not?  Take  any  test  you 
like  to  apply  to  an  unfit  house:  we  all 
know  that  there  will  be  thousands  of 
houses  in  the  country  at  any  time  which 
would  fail  on  that  one  test.  What  I am 
really  trying  to  get  is  your  reaction  to 
the  proposition  that  this  question  of  an 
unfit  house  could  be  isolated  and  handed 
over  to  some  quite  independent  tribunal 

or  person.  Do  you  think  it  could? 

Yes,  I think  it  could,  because  I think 
there  is  a fairly  generally  accepted 
standard  at  any  given  time  of  what  con- 
stitutes unfitness  for  human  habitation. 
Part  of  my  answer  to  that  would  be  that 
in  the  case  of  a single  house  we  already 
let  the  county  court  decide,  and  I have 
not  heard  that  there  is  any  serious  diffi- 
culty in  deciding  it  there. 

2722.  Of  course,  the  fitness  of  one 

house  has  no  big  social  implications  be- 
hind it,  has  it? But  if  you  can  decide 


Printed  image  digitised  by  the  University  of  Southampton  Library  Digitisation  Unit 


454 


COMMITTEE  ON  ADMINISTRATIVE  TRIBUNALS  AND  ENQUIRIES 


by  a judicial  process  whether  a single 
house  is  unfit  for  human  habitation, 
surely  you  can  so  decide  whether  Mty 
are. 

2723.  Can  you?  That  is  the  point  I 

am  putting  to  you.  I do  not  know 
whether  we  could  agree  on  any  particu- 
lar ^ standard,  shall  we  say  of  indoor 
sanitation?  It  is  obvious  that  that  would 
not  be  reached  in  a large  number  of 
houses  which  are  not  going  to  be  con- 
demned, and  therefore  you  might  have 
the  independent  arbitrator  coming  to  a 
decision  which  would  frustrate  Govern- 
ment policy? 1 can  quite  see  that  it 

would  be  difficult.  I still  think  that  it 
could  be  done,  and  possibly  done  reason- 
ably well. 

2724.  Would  you  advocate  it? 1 

think  I should. 

2725.  Do  you  think  it  would  be  an 
advantage  if,  before  slum  clearance 
could  go  ahead,  an  independent  arbitra- 
tor had  to  decide  whether — it  would 
obviously  have  to  be  by  and  large— the 
houses  in  the  area  were  unfit  for  human 
habitation?  Would  you  recommend 

that? am  doubtful  about  giving  a 

final  decision  to  an  independent  arbitra- 
tor, because  I do  not  believe  that  any 
scheme  of  this  kind  ought  to  be  held 
up  by  the  decision  of  any  independent 
person.  The  decision  is,  I think,  funda- 
mentally pw>litical — in  the  wide  sense. 
But  I think  one  might  very  well  get 
an  assessment  from  an  independent 
arbitrator. 

2726.  You  do  accept  that  this  is  a 

political  decision  in  the  end? ^Yes,  it 

is  primaiffiy  whether  one  can  afford’  to 
do  this  kind  of  thing. 

2727.  Quite.  And  similarly  would  you 

agree  that  in  a large  number  of  planning 
appeals  the  decision  is  essentially  one 
of  policy  or  politics,  whatever  you  like 
to  call  it? ^Almost  entirely. 

2728.  And  you  would  not  in  those 
circumstances  advocate  handing  it  over 
to  an  independent  tribunal,  would  you? 
Certainly  not. 

_ 2729.  So  that  fundamentally  your 
view  is,  I gather,  that  these  are  ques- 
tions which  you  cannot  deal  with  on 
judicial  lines  in  the  strict  sense  of  that 
word,  that  is  to  say,  there  are  no  rules 
laid  down  in  advance  which  can  be 


applied  in  order  to  give  exactly  the  same 

r^ult? ^No,  I do  not  think  they  are 

in  that  sense  justiciable. 

2730.  And  how  far  do  you  think  that 
ffie  attempt  to  make  part  of  the  process 

justiciable  is  good  or  bad? 1 think 

that  if  you  can  separate  off  anything 
^at  is  justiciable  it  would  be  better,  but 
if  you  take  a matter  which  I would 
describe  as  not  justiciable  and  try  to 
make  it  look  as  if  it  is  being  decided  on 
judicial  lines — which  is  what  I think  we 
have  been  doing — then  you  get  the 
avalanche  of  legal  criticism  which  would 
be  all  perfectly  proper  and  applicable  if 
it  were  a judicial  process,  but  which 
otherwise  is  off  the  mark. 

2731.  Various  people  have  in  evidence 
before  us  suggested  changes  in  the  form 
and  process  of  enquiries,  with  the  object 
of  making  them  appear  more  judicial. 
Do  you  think  that  is  a line  which  it  is 

right  to  follow? 1 have  a certain 

sympathy  with  doing  it,  but  I think  it 
is  a dangerous  step.  It  looks  as  though 
one  is  admitting  that  it  is  a judicial  type 
of  process  and  therefore  ought  to  have 
certain  characteristics,  whereas  fundar 
mentally  I do  not  think  it  is  or  can 
really  have  those  characteristics. 

2732.  On  page  117  of  your  printed 

lecture  you  talk  about  clerks  of  tribunals. 
We  all  know  the  difficulties  there  are. 
Have  you  any  general  suggestions  to 
offer  as  to  the  type  of  person  who  should 
be  employed  and  who  should  employ 
him?  It  is  often  a criticism  that  they 
are  officers  of  the  Department  con- 
cerned?  ^I  do  not  think  that  is  an 

objection,  Sir.  The  difficulty  I feel  is 
that  the  officer  of  the  Department  does 
not  normally  know  very  much  about 
how  some  of  these  things  ought  to  be 
conducted.  If  I may  give  an  actual  in- 
stance, I was  chairman  of  the  estate 
management  committee  of  our  county 
agricultural  executive  committee,  which 
meant  that  I had  to  conduct  a lot  of 
hearings ; the  officer  provided  as  clerk 
had  technical  qualifications  but  no  sub- 
stantial knowledge  of  what  I would  call 
the  broad  lines  of  conducting  hearings. 
And  I fail  to  see  how  the  Ministry  of 
Agriculture  could  have  provided  anyone 
with  that  knowledge.  I had  to  remember 
that  I must  keep  a watch  on  all  the 
things  that  I should  do  or  should  not 
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do,  whereas  when  one  sits  as  a magis- 
trate one  can  rely  on  the  clerk  to  re- 
mind you  if  you  are  forgetting  some- 
thing. That  is  the  kind  of  contrast  that 
I would  draw  between  having  a person 
skilled  in  the  matter  of  hearings  and 
somebody  who  may  be  very  good  at  his 
work  in  the  Ministry. 

2733.  Of  course,  one  of  the  reasons 
given  for  suggesting  lawyers  as  chairmen 
of  these  tribunals  is  that  they  would  see 
that  there  was  a proper  procedure.  You 
do  not  think  that  is  a satisfactory 

arrangement? 1 do  not  think  it  is 

very  satisfactory.  It  is  noticeable  for 
instance  in  the  Metropolitan  Ma^strates’ 
courts  that  they  rely  upon  their  clerks 
to  look  after  a large  number  of  things. 
Unl^s  you  do  that  I do  not  think  you 
keep  your  mind  free  enough  for  the 
real  issues  that  are  before  you. 

2734.  Is  that  because  in  a magistrate’s 
or  any  legal  court  the  procedure  is  some- 
what intricate  and  therefore  the  oppor- 
tunities of  falling  into  pitfalls  may  be 

many? You  can  fall  into  pitfalls 

nearly  anywhere. 

2735.  But  the  more  intricate  the  pro- 

cedure the  more  likely  you  are  to  slip 
up  on  it? 'Yes. 

2736.  As  a rule  the  procedure  of  these 
tribunals  is  fairly  free  and  easy — would 

you  say  too  free  and  easy? In  most 

of  the  work  I have  done,  when  I have 
been  in  the  chair,  I have  made  my  own 
procedure. 

2737.  You  mean  you  had  to? Yes. 

2738.  Do  you  think  that  is  a good 

thing? ^I  have  rather  mixed  feelings 

on  it.  I do  not  think  you  could  have  a 
single  procedure  applicable  to  all  manner 
of  tribunals. 

2739.  I do  not  know  whether  you  have 
read  Sir  George  Coldstream’s  evidence; 
when  he  was  asked  that  question  he  gave 
half  a dozen  basic  rules  which  he  thought 
should  apply  to  all  tribunals — I do  not 

know  whether  you  noticed  that? 

Yes,  I did. 

2740.  Would  you  agree  generally  with 

that  sort  of  approach? 1 think  so. 

I do  wonder  a little  however,  whether 
getting  too  much  of  the  lawyer’s  idea  of 
procedure  into  some  of  these  tribunals 
would  not  be  a great  mistake.  I think 
his  conception  of  questioning  a witness, 
and  not  rushing  on  into  ^ving  yonr  own 
case,  is  something  that  as  far  too  diffi- 
cult for  people  who  appear  by  them- 


selves. I would  hate  to  see  that  fastened 
upon  any  tribunal ; it  causes  enough 
trouble  in  the  lower  courts. 

2741.  Mr.  Johnston'.  Is  it  possible  to 

define  justiciable  or  non-justiciable? 

No,  I do  not  think  so. 

2742.  What  is  non-justiciable  or 
political  is  really  what  the  Minister  feels 
is  to  be  decided  by  him  rather  than  by 

anybody  else,  is  that  fair? ^No,  not 

quite.  I think  it  is  pretty  clear,  and  there 
is  a general  consensus  of  opinion,  as  to 
what  falls  on  either  side  of  what  is  rather 
a no-man’s-land.  When  I say  you  can- 
not define  it,  I mean  that  I do  not  think 
you  can  get  anything  which  shows  you 
a clear  distinction. 

2743.  On  tribunals  you  say  there  is 
too  much  complexity  and  proliferation  ; 
have  you  any  idea  which  of  them  might 

be  combined? ^No,  I have  not  enough 

knowledge  of  a wide  enou^  range.  That 
was  a rather  dogmatic  statement  made 
after  looking  at  the  extraordinarily  long 
list  of  them. 

2744.  Have  you  any  ideas  on  whether 
or  not  legal  .representation  should  be 
allowed  before  any  or  all  of  these 

bodies? 1 dislike  excluding  it,  but  I 

can  see  that  there  is  a case  in  one  or 
two  tribunals.  At  one  time  I would 
have  said  that  there  was  no  case,  but 
I was  converted  by  the  arguments  put 
forward  by  Mr.  Bevin  when  he  intro- 
duced the  legislation  for  Military  Service 
(Hardship)  Committees. 

2745.  Have  any  of  the  tribunals  over 
which  you  have  presided  excluded  legal 

representation? ^No,  Sir,  I have 

listened  to  everybody,  counsel,  solicitors, 
estate  agents,  N.F.U.  secretaries,  friends. 

2746.  Do  you  think  it  is  helpful  for 

people  to  be  legally  represented? 

Yes — ^helpful  certainly  to  the  chairman 
and,  I would  say,  of  value  to  the  people 
appearing. 

2747.  Mr.  Burman : Dealing  with  tri- 
bunals, you  say  that  it  would  be  better 
if  the  whole  field  of  appointment  and 
dismissal  were  reviewed  with  a view  to 
using  the  Lord  Chancellor’s  Department 
to  secure  greater  uniformity  and  greater 

public  co^dence. ^I  would  not  use 

it  for  'the  appointments. 

2748.  Not  the  appointments?  You  do 

say  so? ^I  ought  to  have  known 

better.  I heard  a . good  deal  of  evi- 
dence about  the  Lord  Chancellor’s  De- 
partment when  I was  Secretary  of  the 
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Royal  Commission  on  Justices  of  the 
Peace  and  it  was  quite  clear  that  that 
Department  could  not  handle  any  greater 
volume  O'f  work  unless  it  were  to  change 
its  nature.  At  present  the  Lord  Chan- 
cellor handles  more  matters  personally 
than  other  Ministers  are  able  to. 

2749.  You  feel  that  he  should  have  the 
power  to  dismiss  any  member  of  a tri- 
bunal who  is  not  doing  his  job  properly? 

think  I do.  I think  it  is  difficult 

for  the  Minister  who  has  appointed  a 
man  also  to  dismiss  him  without  his 
intervention  being  represented  as  sacking 
a man  who  has  ^ven  decisions  which 
he,  the  Minister,  did  not  like.  That  has 
been  said  several  times. 

2750.  In  various  representations  that 

have  been  made  before  us  the  Rent 
Tribunals  come  in  for  a certain  amount 
of  criticism.  Have  vou  anything  to  say 
about  them? 1 think  the  Rent  Tri- 

bunals have  been  given  a perfectly 
impossible  job,  in  being  asked  to  fix 
what  is  called  a fair  rent.  I have  never 
been  able  to  discover  from  anybody  what 
the  term  “ fair  rent  ” means  and  I do 
not  see  how  you  could  determine  it  by 
taking  evidence.  It  is  rather  like  deter- 
mining whether  an  object  is  pretty  or 
ugly. 

2751.  Could  you  do  it.  do  you  think, 
by  applying  within  localities  some  sort 
of  yardstick  by  which  they  could  assess 
figures,  rather  than  by  the  hit-and-miss 
method  they  seem  to  have  used  from 

time  to  time? 1 do  not  see  how  they 

could  do  much  more  than  know  their 
district,  ^ look  at  other  properties  and 
gather,  if  they  can,  in  that  kind  of  way, 
a consensus  of  opinion  as  to  what  is 
thought  to  be  a fair  rent.  But  I do  not 
really  see  that  you  can  do  a good  job 
with  those  terms  of  reference. 

2752.  You  can  offer  no  suggestions  for 

their  improvement,  then? No. 

2753.  If  we  may  turn  now  to  enquiries, 
one  criticism  that  we  meet  is  that  the 
inspectors  holding  them  are  appointed 
by  the  Minister.  The  suggestion  is 
made  that  they  should  be  independent, 
advising  the  Minister  by  an  independent 
report.  What  are  your  views  on  that? 

1 do  not  see  any  gain.  I think  it 

returns  to  a point  I made  a minute  or 
two  ago,  that  it  might  make  this  look 
more  like  a trial,  when  in  fact  it  is  not 
one. 

2754.  The  suggestion  is  also  made  that 
the  inspectors’  reports  should  be  pub- 


lished so  that  the  objector  would  be  quite 
satisfied  that  his  points  had  been  taken 
and  made  available  to  the  Minister.  Do 
you  think  that  is  a good  idea? ^No. 

2755.  Any  particular  reasons? It  is 

only  one  of  a number  of  documents ; it 
goes  on  the  file,  and  the  file  and  the 
various  things  it  contains  have,  I think, 
to  be  taken  as  a whole.  To  take  one 
document  away  from  it  to  be  published 
would,  I think,  serve  no  really  useful 
purpose  and  might  in  fact  be  un- 
fortunate. It  might  give  a very  one- 
sided view  of  the  whole  business.  I 
think  the  request  that  the  inspector’s 
report  should  be  published  comes  from 
people  who  have  no  conception  of  the 
way  in  which  the  Ministry  does  work 
on  its  papers. 

2756.  Then  if  we  accept  for  a moment 
that  the  inspector’s  report  should  not  be 
published,  w'ould  you  agree  that  when 
the  Minister  gives  his  decision  he  should 
give  a fully  reasoned  decision  making  it 
clear  to  the  objector  that  his  side  has 

been  taken  into  consideration? ^Yes, 

within  reason.  One  does  not  want  to 
have  enormously  long  reasoned  replies. 

2757.  Sufficiently  long  for  the  objector 
to  have  a more  or  less  satisfying  answer? 
Do  you  agree  with  that?-^^ — I do  not 
see  why  it  is  assumed  that,  if  a person 
has  a reasoned  answer,  he  is  satisfied 
with  it. 

2758.  He  may  not  be  satisfied,  but  he 

is  more  likely  to  be,  possibly. 

Perhaps. 

2759.  Lord  Balfour  of  Burleigh : In 
paragraph  5 of  your  supplementary  note, 
you  say  “ In  practice  this  principle  of 
the  right  of  a government  to  carry 
through  its  policy  is  of  infinitely  more 
importance  than  the  notions  about  the 
constitution  that  are  derived  from 
Dicey  ”.  I wonder  whether  you  would 

care  to  expand  that  a little? 1 was 

not  referring  to  Dicey’s  views  about  the 
sovereignty  of  Parliament,  I was  thinking 
entirely  of  the  rule  of  law  side  of  Dicey’s 
argument.  I would  have  thought  that 
the  most  important  thing  about  our 
method  of  government  is  that  we  assume 
that  the  Government  is  entitled  to 
govern,  that  it  is  a Government  funda- 
mentally of  ministerial  kind  and  that 
it  is  not  subject  to  judicial  control  be- 
cause if  the  judges  should  do  anything 
that  would  seriously  impede  government 
action  the  Government,  as  the  phrase 
goes,  would  legislate.  I raised  the  point 
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because  I do  not  see  how  one  could 
have  a true  independence  of  decision  on 
these  acquisition  of  land  matters  without 
impeding  and  possibly  stopping  matters 
of  Government  policy,  and  I would  say 
that  under  our  system  that  is  not  permis- 
sible. 

2760.  In  paragraph  8,  you  make  three 
points:  first,  that  the  principle  that  an 
enquiry  is  into  objections  is  sound,  and 
so  on  ; second,  that  the  Minister’s  deci- 
sion should  be  a reasoned  one ; and 
third,  that  the  process  of  the  decision 
must  be  the  ordinary  process  of 
administration.  But  you  go  on  to  say 
in  the  next  paragraph:  “I  do  not  think 
that  the  changes  suggested  in  the  last 
paragraph  would  remove  much  public 
apprehension  ”.  And  I think  that  some- 
where else  you  say  that  in  your  view 
the  principal  reason  for  public  apprehen- 
sion or  distress  is  the  basis  of  compensa- 
tion. Does  that  really  amount  to  saying 
that  unless  we  are  going  to  alter  the  law 
about  compensation  you  do  not  really 
think  there  is  much  we  can  do  about  the 

public  apprehension? 1 think  there 

is  very  little  indeed  you  can  do. 

2761.  You  do  make  one  suggestion  on 
page  122  of  the  print  of  your  lecture. 
There  you  say — ^this  is  going  back  to 
slum  clearance — “ The  decisions  about 
the  state  of  the  property  affect  the  basis 
of  compensation,  and  hence  they  are 
of  great  importance  to  the  property 
owners.  There  seems  no  reason  why  any 
property  owner  should  not  be  able  to 
demand  a reference  to  an  independent 
tribunal  for  a decision  about  the  state, 
and  hence  the  classification,  of  his  pro- 
perty. ...”  Would  you  advocate  that? 
1 think  that  is  quite  sound. 

2762.  What  sort  of  tribunal  would  that 

be  in  your  view? should  have 

thought  that  could  very  well  go  to  the 
county  court,  as  the  single  house  case 
does.  It  would  not  of  course  affect  the 
compulsory  purchase,  it  would  simply 
affect  whether  the  compensation  was  to 
be  paid  at  the  ordinary  rate  or  at  the 
lower  rate. 

2763.  It  would  really  be  a matter  of 

classification  of  the  property? ^Yes. 

I think  that  could  go  to  a county  court 
all  right,  but  I ought  to  make  it  clear 
that  I have  not  been  engaged  in  the 
actual  working  of  any  of  these  slum 
clearance  schemes.  I cannot  speak  here 
as  an  expert  and  say  that  I am  absolutely 


sure  that  there  would  be  no  difficulty.  I 
can  only  give  an  opinion,  on  very  general 
grounds. 

2764,  How  important  do  you  think  it 
is  to  allay  the  public  unrest,  which  we 
all  know  exists?  Do  you  think  it  is 
better,  as  it  were,  to  let  it  continue  or 

have  we  got  to  try  to  allay  it? May 

I put  it  in  this  form?  A friend  of  mine 
on  a smaller  local  authority  put  to  me 
this  problem  recently.  They  feel  that 
they  must  build  some  more  council 
houses,  but  all  the  sites  they  can  buy  by 
agreement  have  been  bought.  They  now 
have  the  awkward  problem  of  buying 
compulsorily  or  going  without  the  houses. 
And,  as  my  friend  said ; “ We  all  know 
each  other  in  this  locality,  and  our  prob- 
lem on  the  council  is  to  decide,  of  our 
local  people,  whose  land  we  are  going 
to  take,  knowing  that  we  shall  be  paying 
him  a great  deal  less  than  he  could  get 
in  the  open  market  There  is  a feeling 
of  intense  embarrassment  when  this  kind 
of  situation  arises,  particularly  in  a small 
community  where  one  knows  everybody. 

I do  not  think  you  can  remove  that 
embarrassment  by  doing  something  to 
the  procedure. 

2765.  You  say  at  the  top  of  page  120 : 

“ It  may  be  said  that  if  justice  has  to 
cost  money,  then  we  ought  to  pay 
up.  ...”  Are  you  advocating  an  amend- 
ment of  the  compensation  law  so  that 

we  should  pay  up? 1 did  not  think, 

if  I may  say  so,  that  I ought  to  try  to 
argue  that  point  before  this  Committee. 

I thought  all  I could  do  was  to  say  that 
I did  not  think  you  could  do  very  much 
by  altering  procedure  when  the  substance 
in  my  view  was  compensation. 

2766.  Perhaps  I am  going  a little  bit 

outside  our  terms  of  reference? 

would  like  to  argue  it,  but  I thought  I 
should  not. 

2767.  I am  not  a lawyer  and  I have 
never  had  anything  to  do  with  the  law, 
but  you  do  say  two  rather  strong 
things  in  your  lecture.  At  the  end  you 
say : “ We  put  up  with  a lot  from  the 
judges  for  the  sake  of  an  independent 
judiciary”,  and  on  page  120  you  say: 
“ If  I said  some  of  the  things  that  occur 
to  me  about  certain  High  Court  matters, 
my  comments  being  no  more  adverse 
than  the  things  lawyers  say  about  the 
conduct  of  Ministers,  I might  get  com- 
mitted for  contempt  ”.  Dr.  Jackson, 
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I do  not  want  you  to  say  anything  that 
will  get  you  ooramitted  for  contempt, 
but  I wonder  if  you  can  explain  to  me 
what  you  mean  by  these  statements.  I 
think  it  would  enable  me  better  to  under- 
stand your  thesis. ^In  broad  terms,  Sir, 

one  would  hardly  maintain  that  all 
judges  are  always  quite  impartial  upon 
everything.  One  can  think  of  many 
cases  where  what  the  judges  have  said 
and  their  approach  to  a particular  topic 
has  been — I do  not  know  what  adjective 
to  use ; “ astonishing  ” is  perhai:«  a safe 
one.  We  may  not  criticise  a judicial 
decision  in  the  Commons  or  anywhere 
else.  If  we  were  to  transfer  some  of 
thKe  disputes  to  the  judiciary  we  could 
no  longer  talk  about  them.  It  is  possi- 
ble to  criticise  most  of  these  tribunals 
and  their  decisions,  but  not  the  judges  at 
all. 

(At  this  point  Sir  Oliver  Franks 
resumed  the  Chair.) 

2768.  Professor  Wheare:  There  was 
one  point  about  whether  you  allow  legal 
representation  before  a tribunal.  I have 
always  wondered  whether  it  would  not 
be  true  to  say  that  the  cost  of  the  whole 
process  would  be  changed  if  once  you 
said  that  there  could  be  legal  representa- 
tion. The  usual  reason  given  for  not 
allowing  legal  representation  is  that  it 
makes  the  procedure  too  formal,  but 
would  you  not  think  that  cost  is  the 
most  important  reason  for  being  uneasy 

about  it? ^It  alters  completely  the 

atmosphere  of  the  hearing ; it  may  be 
for  the  better,  but  certainly  it  does  alter 
it,  particularly  when  there  are  counsel. 
It  makes  it  very  much  longer.  I think 
that  may  be  more  marked  in  the  pro- 
vinces, where  counsel  may  have  travelled 
to  attend,  and  they  feel  that  they  might 
as  well  have  a good  innings.  Occa- 
sionally, the  local  solicitor  who  wants  to 
get  back  to  his  office  keeps  it  down  to 
something  shorter,  but  generally  it  is  very 
long.  It  may  also  make  it  a great  deal 
more  formal. 

2769.  Would  it  not  also  bring  in  the 
question  of  expense,  unless  the  Govern- 
ment paid  for  everybody’s  counsel?^ — 
It  must  always  bring  in  the  matter  of 
expense,  yes. 

2770.  I have  never  known  whether  the 

formality  or  the  cost  is  the  thing  to 
weigh,  perhaps  it  is  both? ^Pre- 

sumably you  would  have  to  extend  the 
Legal  Aid  and  Advice  Act  to  cover 
representation  before  such  bodies,  if  you 


were  going  to  have  legal  representation 
without  the  reproach  that  you  were 
favouring  the  rich  at  the  expense  of  the 
poor. 

2771.  The  other  question  that  interested 

me  was  whether  another  Government 
Department  should  come  along  to  an 
enquiry  and  give  its  views  before  the 
inspector? Yes. 

2772.  I had  the  impression  from 

what  you  said  on  page  121  that  it  would 
really  be,  you  did  not  say  unconstitu- 
tional, but  rather  contrary  to  the  con- 
stitution to  have  one  Minister,  so  to 
speak,  submitting  himself  to  another.  I 
wondered  whether  that  was  not  a bit 
fanciful.  Would  you  explain  why  you 
think  that  there  would  be  a constitutional 
objection  to,  say,  an  official  coming  along 
and  saying  what  the  Ministry  of  Agri- 
culture’s view  was? ^We  talk  in  terms 

of  Ministries  for  convenience,  but,  after 
all,  it  is  Her  Majesty’s  Government.  It 
is  in  theory  one  Arm,  and  I do  see  a 
serious  difficulty  in  thinking  that  you  can 
have  any  kind  of  adjudication  between 
different  departmental  views  other  than 
through  the  recognised  machinery  of 
going  to  Ministers,  and  Ministers  going 
to  the  Prime  Minister,  or  whatever  may 
be  the  arrangement  in  any  particular 
Government.  If  you  have  a dispute,  such 
as  I have  known,  about  whether  lana 
should  be  retained  for  agriculture  or 
whether  it  should  be  taken  for  one  of 
the  bodies  for  which  the  Lord  President 
is  responsible,  it  cannot  be  resolved 
except  at  the  ministerial  level.  You  can- 
not ask  any  official  to  sit  as  judge,  and 
have  before  him  for  cross-examination 
an  official  from  the  Ministry  of  Agri- 
culture and  an  official  from  the  Lord 
President’s  office  giving  evidence  on  com- 
pletely opposite  sides. 

2773.  The  cases  I am  thinking  of 
usually  concern  a citizen  who  wants  to 
do  something.  Another  Ministry  has  a 
view,  and  the  citizen  says,  “ “Why 
shouldn’t  I hear  it?  Let  me  know  what 
it  is  so  that  I know  what  target  I am 
firing  at  Of  course,  after  the  enquiry, 
in  the  usual  way,  civil  servants  will  have 
to  talk  to  each  other  and  even  to 
Ministers  about  it,  but  I wondered 
whether  you  supported  the  view  that  you. 
must  not  bring  in  any  of  these  people 
from  other  Ministries  before  the 
inspectors?  You  were  pretty  definite  in 
your  evidence  that  it  could  not  be  done? 

It  could  not  be  done  and  if  they 

are  to  put  forward  conflicting  policies 
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I am  very  clear  on  that.  But  I see  no 
difficulty  in  an  official  from  any  Minis- 
try turning  up  and  giving  evidence  on 
fact  and  being  examined  on  that.  I 
think  that  is  the  distinction  between  what 
can  and  cannot  in  practice  be  done. 

2774.  Chairman : 1 am  very  sorry  that 
I was  unable  to  be  here  earlier.  I think  I 
understand  and  largely  sympathise  with 
the  desire  to  get  rid  of  a number  of  the 
concepts  with  which  these  subjects  are 
apt  to  be  embroidered.  I do  not  think 
they  help.  Very  often  they  are,  perhaps, 
signposts  of  how  far  lawyers  and  judges 
on  the  one  hand,  or  Ministers  and 
administrators  on  the  other,  would  like 
to  advance  their  flags  into  the  territory, 
so  to  speak.  I have  been  trying  at 
intervals  while  reading  the  evidence  and 
listening  to  the  different  views  put  for- 
ward to  keep  myself  in  the  position  of 
the  ordinary  citizen  who  has  his  existing 
little  bundle  of  rights,  interests  and  privi- 
leges, and  who  may  find  all  those  inter- 
fered with  in  the  ordinary,  perfectly 
proper,  process  of  administration.  If  we, 
so  to  speak,  try  to  turn  as  much  of  this 
as  we  can  into  the  language  of  courts  of 
law  and  into  the  procedure  of  courts 
of  law,  then  you  can  show  that  this  will 
not  do ; it  is  after  all  an  administrative 
process,  and  it  is  different  from  judging 
something? Yes. 

2775.  Equally  I feel  that  you  cannot 
go  to  the  other  extreme  and  say  that 
this  is  just  an  administrative  process  and 
that  if  somebody  gets  hurt  in  the  process 
it  is  just  too  bad.  I wondered  how  far 
you  thought  the  citizen  might  reasonably 
expect  fair  play,  or  a reasonable  deal,  or 
being  treated  as  he  might  expect  to  be 
as  a citizen  of  the  country,  or  however 
you  like  to  put  it.  I am  deliberately 
using  rather  general,  if  you  like  social 
and  ethical  terms,  because  it  seems  ^to 
me  that  much  that  we  are  concerned  with 
is  to  be  thought  of  in  those  terms.  Now 
what  do  you  think?  Suppose  we  do  not 
argue  at  all  that  so  to  speak  the  inspec- 
tor is  a quasi-judge,  that  his  report  is  a 
sort  of  judgment,  and  therefore  we  do 
not  argue  what  sort  of  trouble  the 
Minister  can  get  into  if  there  is  this  sort 
of  judgment  preceding  whatever  de- 
cision he  takes.  What  do  you  think  the 
ordinary  person  is  entitled  to?  What 
would  you  say  is  the  extreme  limit  of 
what  he  might  reasonably  expect  which 
would  yet  not  be  at  the  price  of  efficient 

administration? If  I may  go  a rather 

long  way  round  to  answer  that,  it  seems 


to  me  fairly  clear  that  we  ought  to 
relate  our  processes  and  their  cost  and 
complication  to  the  size  of  the  matter 
with  which  we  are  dealing.  Originally, 
compulsory  acquisition  was  done  by 
private  bill  or,  in  the  case  of  the  Gov- 
ernment, by  hybrid  bill.  There  was  then 
the  private  bill  committee  stage.  Later 
on  there  were  the  various  19th  century 
experiments  from  which  we  have  derived 
the  public  local  enquiry.  I have  been 
through  most  of  the  debates  in  Parlia- 
ment, and  I find  that  acquisition  by 
ministerial  order  was  evolved  simply  be- 
cause of  the  intolerable  cost.  Lord 
Birkenhead,  arguing  on  an  education  bill, 
pointed  out  that  the  cost  of  school  sites 
obtained  by  private  bill  or  provisional 
order  were  apt  to  exceed  the  freehold 
value  many  times,  and  that  therefore  the 
only  reasonable  thing  to  do  was  to  give 
power  of  acquisition  to  the  Minister.  I 
think  we  have  got  to  do  that,  and  that  I 
believe  means  that  one  could  have  a 
number  of  different  procedures.  There 
is,  for  instance,  the  procedure  of  the 
Agricultural  Land  Commission  doing  a 
full-scale  enquiry  into  a large  tract  of 
country.  That  seems  to  me  a very  good 
and  satisfactory  procedure  if  the  scale 
of  your  operations,  or  possible  opera- 
tions. will  stand  it.  If  one  wants  to 
carry  out  a big  scheme  like  the  current 
drainage  scheme  in  the  Fens,  I still  think 
that  private  bill  procedure  cannot  be 
beaten. 

2776.  May  I just  be  sure  that  I am 

following?  If  in  the  Fens  case,  for  the 
sake  of  argument,  we  assume  that  private 
bill  procedure  is  followed,  then,  of 
course,  the  rights  of  citizens  and  the 
degree  to  which  they  should  be  con- 
sidered is  dealt  with  in  Parliament,  is 
it  not? Yes. 

2777.  And  the  individual  can  write  to 

his  M.P.  if  he  wants  to? ^And  if  he 

has  locus  standi  he  can  appear,  object, 
and  call  his  evidence. 

2778.  In  the  Agricultural  Land  Com- 
mission case  the  process  consists  of  a 
general  enquiry  with  a report  which  is 

published? ^The  process  consists  of  a 

general  enquiry  which  the  Agricultural 
Land  Commission  make  rather  as  they 
see  fit.  Then  they  prepare  a draft  re- 
port and  circulate  it  to  everyone  who  is 
concerned.  Then  they  hold  a sitting 
to  hear  what  is  said  on  the  draft. 
Then  in  the  light  of  that  they  make  a 
report  which  is  published.  Whether  or 
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riot  the  Minister  acts  on  the  report 
is  entirely  a matter  for  his  discretion. 
In  a case  I have  in  mind  the 
Land  Commission  recommended  com- 
pulsory acquisition,  and  the  Minister 
decided  not  to  acquire. 

2779.  But  in  that  case  the  procedure 
by  which  his  recommendation  is  laid 
before  Parliament  is  overt  and  acces- 
sible all  the  way  through? — —It  is 
admirable  for  the  big  matter,  but  it  takes 
a couple  of  years.  When  we  get  down 
to  the  smaller  matters,  if  we  are  not 
careful  we  are  going  to  over-load  the 
administrative  process.  That  is  why  I 
am  scared  of  many  of  the  proposals  for 
judicial  review.  I think  it  is  difficult 
enough  to  get  things  done  in  England 
now,  because  everything  has  to  be  looked 
at  and  there  are  so  many  different 
officials  and  interests  to  be  heard.  I 
think  we  have  to  watch  out  that  the 
cost  of  dealing  with  a lot  of  these  things 
does  not  become  too  great.  It  is  very 
easy  to  pile  up  expense  on  some  of  these 
things,  and  that  is  why  I think  a full- 
scale  procedure  would  be  proper  only  for 
what  I would  call  a big  scheme.  I 
should  like  to  have  seen  the  sites  of 
new  towns  done  by  private  bill  pro- 
cedure. I believe  it  would  have  been 
better.  But  we  still  cannot  get  round 
this  argument  that  you  must  have  some- 
thing simpler  and  quicker  and  very  much 
cheaper. 

2780.  But  how  much?  Suppose  we 

are  dealing  with  an  ordinary  application 
for  planning  permission.  The  applica- 
tion is  made  to  the  planning  authority, 
and  the  authority  says  “ No  ”.  What  da 
you  think  it  is  reasonable  for  the  citizen 
to  have  in  the  way  of  fair  play  at  that 
stage?  Let  us  assume  that  this  is  not 
about  a trifling  nor  a very  important 
matter,  but  the  sort  of  thing  that  any- 
one of  us  might  get  involved  in.  There 
is  an  appeal,  somebody  is  sent  down  to 
hold  an  enquiry.  Do  you  think  that  the 
ability  to  cross-examine  the  local 
authority,  and  that  sort  of  thing  is  im- 
portant, or  not? Not  very.  The 

element  of  following  out  some  idea  of 
how  you  think  your  area  ought  to  be 
developed  is  so  dominant.  I do  not 
see  that  you  can  do  anything^  to_  make 
the  process  look  like  an  adjudication 
when  in  fact  you  are  pursuing  certain 
ideas  as  to  what  the  future  layout  of 
the  area  should  be. 


2781.  Suppose  you  are  not  adjudicat- 
ing, is  it  a good  thing  that  there  should 
be,  so  to  say,  a confrontation  of  views? 
Is  the  ordinary  citizen  entitled  at  least 
to  have  the  local  authority  come  down 
and  .say  why  he  cannot  be  allowed  to  do 
what  he  wants  or  is  he  not  entitled  to 
that?  I can  see  that  it  is  all  a nuisance 
to  the  planner,  but  what  is  the  citizen 
entitled  to? — —May  I take  an  example? 
1 live  in  a quiet  cul-de-sac  in  Cambridge 
which  under  the  development  plan  is 
liable  to  become  an  internal  by-pass. 
Now  the  issues,  as  1 see  them  there,  are 
primarily  whether  it  is  worth  spending  a 
very  great  deal  of  money  on  building  a 
new  bridge  over  a river  and  carrying  the 
road  across  some  rather  soggy  land.  I 
am  a very  much  interested  person,  it 
will  affect  my  property  value  as  well  as 
my  amenities,  but  I do  not  see  that  I 
personally  am  entitled  to  question  all  this 
just  because  the  local  planning  authority 
says  that  I may  not  move  my  garage  a 
little  forward  where  this  road  may  some- 
time be  constructed.  I do  not  think  you 
can  say  that  the  public  authority  should 
always  be  put  in  the  position  of  having 
lo  prove  everything,  just  because  one 
person  happens  to  say  “This  affects  my 
interests,  and  I do  not  like  it.“’ 

2782.  This  is  the  point  I was  after. 
Suppose  I said  at  that  point  “ Why  not?  ” 
The  road  is  a very  expensive  thing  and 
the  decision  whether  or  not  the  money 
can  be  available  is  a decision  of  the 
Government  machine  somewhere.  You 
say  i^does  not  seem  reasonable  that  the 
administrative  authority  should  have  to 
prove  its  case  every  time  you  say : “ I 
want  to  shift  my  garage  ”,  because  there 
is  a big  thing  involved  and  these  are 
very  small  things.  What  is  the  justifica- 
tion for  saying  let  the  big  beat  the  small 

every  time? have  to  pay  my  rates. 

I cannot  challenge  the  conduct  of  my 
local  authority  in  fixing  the  particular 
rate  it  does.  I have  to  take  that.  I have 
to  take  all  sorts  of  things.  Surely  my  way 
of_  handling  that  is,  or  should  be,  by 
being  reasonably  active  in  local  politics, 
and  voting  for  the  kind  of  candidate  that 
i think  ought  to  be  on  the  council. 

2783.  How  far  does  that  answer  take 
us?  In  the  matter  of  rating,  .for  example, 
you  have  a set  of  regulations  which  will 
apply  to  everybody.  It  is  not  a selective 
operation.  When  it  conies  to  where  you 
site  a school,  or  where  you  site  a road, 
it  has  got  to  be  in  one  place  and  you 
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have  to  select  it.  Now  why  should  not 
the  person  whose  land  is  selected  and 
who  wants  to  say  “ Why  pick,  on  me?  ”, 
have  an  opportunity  of  arguing  as  best 
he  may,  that  the  big  thing,  the  road, 
affects  him,  and  it  need  not  affect  him 
either  quite  as  much  or  in  the  particular 

way  in  which  it  does. ^He  gets  an 

opportunity,  does  he  not? 

2784.  I know,  hut  1 am  trying  to  draw 
you  on  what  you  think  is  the  limit  of  the 
opportunity  which  he  might  reasonably 

be  given? 1 do  not  think  he  can 

really  he  given  appreciably  more  oppor- 
tunity than  he  is  given  now.  I do  not 
think  he  can,  unless  you  are  prepared  to 
have  a procedure  that  I would  call  top 
heavy,  that  is  to  say,  a procedure  analo- 
gous to  that  for  the  private  bill  or  that 
used  by  the  Land  Commission.  I have 
expressed  the  view  before  and  I do  not 
want  to  flog  it  too  much,  but  if  it  were 
not  for  thi-s  compensation  problem  I do 
not  think  you  would  hear  very  much  of 
many  of  these  cases,  although  obviously 
there  are  some  cases  where  compensation 
is  not  a factor. 

2785.  Lord  Balfour  of  Burleigh:  I do 
think  that  that  doctrine  goes  rather  far. 
1 come  back  to  the  last  sentence  of  your 
lecture — “ We  must  allow  the  executive 
to  have  some  powers  which  can  hardly 
be  controlled  in  individual  cases.” 
Having  regard  to  the  number  of  small 
people  who  would  come  under  the  head- 
ing of  individual  cases,  is  that  not  really 

going  rather  far? 1 dislike  it,  but  then 

I happen  to  dislike  a large  number  of 
things  in  the  society  that  1 live  in.  My 
argument  is  that  if  one  is  going  to  have, 
say,  these  new  motor  roads,  when  the 
line  of  the  road  is  laid  down  after  a 
great  deal  of  consideration.  I do  not 
think  a little  man  whose  land  is  in  the 
way  is  really  going  to  have  an  earthly 
chance  of  doing  anything  about  it.  He 
will  lose  his  land  if  we  are  going  to  have 
that  road.  I do  not  like  it.  but  on  the 
Other  hand  I do  not  like  having  com- 
munities like  ours  without  those  motor 
roads.  It  is  not  a question  of  feeling 
ruthless.  It  is  a question  I think  of 
facing  up  to  what  are  the  inevitable 
conseqeuences  of  certain  pieces  of  policy. 
If,  for  example,  one  wants  300,000 
houses,  one  must  acquire  sites. 

- 2786.  It  is  rather  a curious  result,  is  it 
not,  of  legislation  for  the  benefit  of  the 
social  welfare  of  the  whole  population 
that  the  smallest  people  are  going  to  have 


to  go  to  the  wall.  You  say  you  do  not 
like  it,  and  I do  not  like  it  either,  but 

I see  the  point. We  built  railways 

faster  than  we  get  on  with  the  roads. 

2787.  Professor  Wheare : I wonder 

whether  you  ought  not  to  say  that  the 
public  local  enquiry  in  regard  to  these 
planning  things  is  a bad  idea,  that  it 
ought  to  be  dropped?  What  is  the  good 
of  it?  It  misleads  people  into  thinking 
they  are  having  a day  in  court.  If  the 
Minister  wants  to  find  out  about  a few 
points  he  can  send  a man  down  to  pop 
about.  Do  you  not  think  you  could 
say  that  the  public  local  enquiry  does 
more  harm  than  good,  or,  anyway. 

probably  does  not  do  any  good? 1 

do  not  think  you  could. 

2788.  What  is  .the  good  of  it? 

There  have  been  a certain  number  of 
cases  I would  say  where  it  has  definitely 
resulted  in  a change  in  the  proposal.  T 
have  known  instances  where  a public 
local  enquiry  has  resulted  in  the  Minister 
refusing  to  confirm  a compulsory  pur- 
chase order.  Without  the  enquiry  I 
think  the  orders  would  have  been  con- 
firmed. There  are  cases  where  more 
land  has  been  asked  for  than  is  really 
necessary  and  the  public  enquiry  has  re- 
sulted in  it  being  cut  down,  but  I think 
you  would  have  to  get  details  of  this 
from  the  Ministries  concerned. 

2789.  These  enquiries  hold  up  the  pro- 
cess, but  is  it  not  true  that  all  these 
opportunities  for  the  little  man  result  in 
power  being  exercised  more  moderately 
and  with  a better  idea  of  justice  than 
it  would  be  in  the  way  in  which  I 
thought  you  were  almost  saying  we 
ought  to  do  it?  Or  would  you  abolish 

the  enquiry? If  it  was  not  there,  but 

being  there  I think  it  is  too  difficult  to 
get  rid  of.  I am  not  sure  that  a better 
procedure  might  not  be  for  the  planning 
authority  to  tell  an  applicant  that  they 
proposed  to  turn  down  his  proposal  and 
that  an  enquiry  could  be  held  at  that 
stage.  That  would  reduce  the  number 
of  Minister’s  enquiries  on  appeal.  I 
was  never  very  happy  when  I was 
handling  these  things  at  the  way  they 
were  dealt  with. 

One  particular  difficulty  about  that 
proposal  is  that  at  present  one  Js  not 
entitled  to  be  heard  about  a permission 
or  refusal  of  permission  to  an  applica- 
tion from  a neighbour.  In  fact  of 
course  you  often  do  not  know  of  it.  If 
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my  neighbour  puts  in  an  application  for 
planning  permission  there  is  generally 
no  reason  why  I should  be  contacted.  I 
may  be,  but  even  if  I am  I cannot  inter- 
vene in  that  initial  decision.  When  the 
Minister  holds  his  local  enquiry  on  an 
appeal — I take  it  that  it  would  be  an 
enquiry  and  not  a hearing — then,  of 
course,  I can  intervene.  I view  with 
horror  the  idea  that  any  neighbour 
could  intervene  in  the  initial  decision  and 
make  it  still  more  complicated.  That  is 
a problem  I am  not  happy  about. 
Basically  I think  the  answer  is  we  are 
trying  to  plan  too  much  in  too  great 
detail. 

2790.  I was  interested  to  hear  that 
you  thought  that,  in  some  instances, 
private  bill  procedure  was  a good  idea. 
It  always  seems  to  me  that  the  trouble 
about  it  is  that  although  you  get  a 
chance  to  put  forward  your  case,  you 
get  no  reasons  for  the  answer.  The 
Committee  merely  say  bill  reported 
favourably  on,  or  bill  turned  down,  but 
they  do  not  give  you  anything  like  what 
a Minister  gives  you  by  way  of  reasons. 

No,  I would  say  that  when  they  go 

through  it  clause  by  clause,  the  members 
just  put  their  heads  together  and  allow 
or  strike  out. 

2791.  That  seems  to  me  to  be  not  a 
very  satisfactory  way  of  going  on,  be- 
cause there  is  no  report  to  see.  After 
all  your  efforts  you  do  not  know 

whether  they  have  had  any  effect? 

But  you  never  do  know,  with  all  re- 
spect. I think  there  is  a great  mis- 
apprehension when  people  talk  about 
the  judicial  process.  In  general  one  does 
not  know  what  goes  on,  and  the  reasons 
are  very  frequently  not  given.  The  idea 
that  reasons  are  always  given,  is  I think, 
factually  incorrect.  I do  not  see  on 
quite  a lot  of  judicial  work  how  reasons 
could  be  given.  In  matrimonial  juris- 
diction justices  have  to  give  reasons  be- 
cause the  Divorce  Court  says  so,  but  it 
often  means  that  they  put  down  some- 
thing only  because  they  have  to.  Often 
all^  you  can  say  is  that  you  prefer  the 
evidence  of  one  party  to  the  evidence  of 
the  other,  which  is  not  really  a reason 
at  all.  It  does  not  seem  to  me  that 
that  is  any  more  giving  a reason  than, 
in  criminal  work,  saying  “ We  find  the 
case  proved.” 

2792.  I suppose  a system  of  govern- 
ment under  which  you  have  to  give 
reasons  for  your  actions,  even  if  you 


make  up  the  reasons,  cannot  be  the 
same  thing  as  arbitrary  government.  It 
is  just  a bit  removed  from  arbitrary 
government.  The  idea  behind  all  this 
seems  to  me  that  people  would  like  to 
feel  that  they  are  living  under  a Govern- 
ment which  gives  them  a fair  deal.  They 
may  have  lost  whatever  was  their  dispute 
with  the  Government,  but  they  had  their 
say  and  the  Government  gave  reasons 
for  its  actions.  They  do  not  necessarily 

like  (those  reasons. 1 think  that  is 

right  and  I am  very  much  in  favour  of 
it.  What  I do  object  to  is  any  attempt 
to  lay  down  a rule  that  says  that  reasons 
must  be  given,  or  any  suggestion  that 
the  doing  of  justice  necessarily  lies  in 
giving  complete  reasons  for  everything 
that  is  done,  because  I just  do  not  think 
that  that  is  correct  or  workable.  On 
the  point  about  the  private  bill  proce- 
dure, surely  the  great  advantage  of  it  is 
that  you  do  get  an  authoritative  decision 
which  cannot  be  challenged  or  ques- 
tioned anywhere. 

2793.  Chairman:  Would  it  be  fair  to 

say  that  your  very  general  attitude  is 
something  like  this.  It  is  quite  true  that 
in  the  last  few  decades  the  Govern- 
ment’s Ministers  have,  so  to  speak,  been 
addicted  to  doing  a great  deal  more  than 
they  used  to  do.  They  have  interfered 
more  in  the  lives  of  the  citizens  because 
the  legislation  which  tells  them  to  do  so 
has  been  passed  in  Parliament  and  the 
electorate  have  elected  a Parliament 
which  it  believes  in. ^Yes. 

2794.  If  any  of  us  as  citizens  find  that 
we  are  in  the  way  of  Ministers  in  the 
course  of  their  administration,  and  if 
we  do  not  like  it,  the  main  consideration 
we  must  have  in  mind  is  that  we  as  part 
of  the  electorate  have  voted  for  Govern- 
ments of  this  sort  who  will  do  this  sort 
of  thing  to  people.  If  we  really  find 
that  this  is  not  what  we  expected,  then, 
so  to  speak,  we  must  get  busy  politically, 
and  in  time  if  we  happen  to  be  right, 
and  other  people  agree  with  us,  there 
will  be  a change  in  the  sort  of  Govern- 
ment. But  subject  to  those  broad  con- 
siderations there  is  not  very  much  which 
we  as  individuals  can  reasonably  expect 
if  we  happen  to  find  ourselves  in  the  way 
of  these  administrative  operations, 
whether  it  be  school  building,  road  build- 
ing, development  planning,  or  anything 
else.  The  way  that  the  processes  have 
evolved  in  this  country  has  landed  us 
with  a variety  of  occasions  on  which  we 
can  express  agreement  or  state  a view 
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at  a public  enquiry  or  a private  hearing. 
Given  that  this  has  come  about  by  the 
tide  of  events  there  seems  no  good 
reason  to  dispense  with  it.  As  you  say, 
on  occasion  these  enquiries  have  served 
a purpose  in  that  Ministers  have  modified 
what  they  had  in  mind  in  the  light  of 
what  has  been  said  at  them.  But  that 
is  about  the  broad  limit. 

Suppose  that  all  that  is  so,  why  is  it 
that,  at  least  in  the  last  few  years,  both 
Ministers  of  Governments  with  the  ob- 
jectives I have  described  and  members 
of  the  public  have  become  increasingly 
restive  about  the  position.  One  might 
say  that  the  fact  that  they  have  become 
increasingly  restive  merely  shows  that, 
having  willed  the  end,  they  have  been 
confused  about  the  means,  and  there- 
fore one  should  not  pay  very  much  atten- 
tion to  this  uneasiness,  which  I think 
quite  clearly  does  manifest  itself,  whether 
on  the  part  of  Ministers  or  on  the  part 
of  the  public  generally.  But  it  might 
be,  might  it  not,  on  the  other  hand, 
that  it  is  not  just  muddled  thinking,  and 
that  the  way  in  which  the  administrative 
process  is  carried  out  in  our  kind  of 
country,  the  amount  of  time  that  people, 
if  you  like,  are  willing  to  waste  in  hear- 
ing each  other  talk,  is,  in  fact,  a very 
important  constituent  of  0;ur  political 
life,  and  it  could  be  that  that  is  what  both 
the  public  and  Ministers  have  been  dis- 
covering in  the  last  five  years.  Perhaps 
you  would  tell  me  if  I have  summarised 
reasonably,  correctly  the  very  general 
point  of  view  which  you  seem  to  me  to 
have  been  indicating,  and,  if  so,  as 
between  the  muddled  thinking  and  the 
more  hopeful  interpretation,  for  which 

do  you  opt? ^You  interpreted  a fair 

amount  of  my  thought,  but  I want  to 
add  one  or  two  things  that  I think  are 
of  vital  importance.  The  first  one  is  I 
think  that  a whole  lot  of  policies  have 
been  embarked  upon  without  anyone 
really  appreciating  where  they  take  us. 
I sat  for  some  years  on  an  Agricultural 
Executive  Committee.  I came  to  the 
conclusion  that  it  was  a hopeless  job 
to  try  and  coerce  all  the  landowners  into 
observing  principles  of  good  estate 
management,  and  all  the  farmers  into 
observing  good  husbandry.  Nobody 
really  thinks  that  you  can  make  a whole 
section  of  the  community  efficient  by 
disciplinary  methods,  but  that  is  what 
was  embarked  upon  and  an  enormous 
amount  of  work  has  been  done  in  trying 
to  carry  it  through.  I just  do  not  think 


it  had  any  chance  of  succeeding.  On 
occasions  I was  satisfied  that  we  spent 
on  administrative  costs  more  than  the 
freehold  value  of  some  of  our  most  hope- 
less land — ^which  always  has  the  worst 
farmers  on  it.  I was  chairman  of  a 
planning  committee.  I went  to  most  of 
the  conferences.  I also  sat  on  one  of 
the  departmental  committees  that  was 
concerned  with  some  aspects  of  planning. 

I think  people  were  putting  their  ideas 
impossibly  Wgh.  I would  add  to  what 
you  said  about  the  policies  of  Govern- 
ments that  they  have  taken  us  beyond 
what  1 believe  to  be  the  capacity  of  the 
community  to  carry  them  out.  Out  of 
that  I thii±  most  of  our  troubles  come. 

2795.  So  that  it  is  not  so  much  that 
the  citizen  with  his  grievance  frustrates 
the  administration  as  that  the  adminis- 
tration has  been  busy  frustrating  itself 

by  over-reaching? think  so.  One 

can  say  what  is  to  be  the  future  of  some 
particular  part  of  the  country,  but  when 
you  try  and  get  a decision  you  come  up 
against  an  enormous  number  of  interests. 
And  sometimes,  in  order  to  make  the 
problem  more  manageable  I think  we  do 
tend  to  be  a little  hard  on  the  individual. 

2796.  Whereas  you  think  perhaps  the 
answer  really  is  that  we  ought  to  relieve 
the  hardness  on  the  individual  by  not 

trying  to  do  so  much? 1 think  so. 

Above  all  I would  say  always  look  at  the 
provisions  of  the  substantive  law  and  be 
sure  that  they  are  aU  right  before  you 
begin  to  consider  what  you  can  do  with 
procedure,  because  there  is  no  pro- 
cedural solution  if  your  end  result  is  not 
satisfactory. 

2797.  This  means,  does  it  not,  that  in 
the  terms  of  the  question  which  I put  to 
you,  your  answer  is  that  having  willed 
the  end  we  did  not  will  the  means,  we 
got  muddled,  and  now  we  are  finding 

that  out  by  practical  experience. 

Yes,  to  some  extent. 

There  is  one  minor  point  I should  like 
to  mention.  I spent  some  time  recently 
discussing  local  government  with 
German  local  government  officials.  They 
told  me  that  they  had  very  much  less 
trouble  over  compulsory  acquisition  in 
Germany  because  German  municipalities 
have  always  been  able  to  buy  land  by 
agreement  without  anybody’s  sanction 
at  all.  By  following  a policy  over  years 
of  buying  land  when  it  came  into  the 
market  on  reasonable  terms  most 
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German  municipalities  had  land  of  their 
own.  When  a site  was  needed  they 
simply  reviewed  the  suitable  pieces 
of  municipal  property.  I think  it  would 
be  worth  considering  whether  that  kind 
of  power  here  might  not  in  the  long 

(J'he  witness 


term  save  a lot  of  these  difficulties. 
Birmingham  I think  has  that  power. 

Chairman : Thank  you  very  much 
indeed  for  the  evidence  both  written  and 
oral,  that  you  have  given  us. 

withdrew.) 
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Memorandum  submitted  by  the  British  Employers’  Confederation 

i.  It  would  appear  that  the  tribunals  and  enquiries  not  excluded  from  considera- 
tion and  which  deal  with  matters  affecting  employers  in  their  relationship  with 
their  employees,  and  accordingly  of  concern  to  the  Confederation,  may  be  broadly 
classified  as  follows : — 

(a)  Pensions,  National  Insurance  and  National  Assistance : 

Insurance  Officers  ; Local  Appeal  Tribunals  ; the  Commissioner  ; Medical 
Boards ; Medical  Appeal  Tribunals ; Boards  for  administering  schemes  for 
payments  from  the  Industrial  Injuries  Fund  to  non-insured  persons  ; War 
Pensions  Committees. 

(^i)  National  Service: 

Military  Service  (Hardship)  Committees ; Reinstatement  Committee ; 
and  the  Umpire. 

(c)  Employment  of  Disabled  Persons : 

District  Advisory  Committees  (for  dealing  with  certain  questions  as  they 
affect  individual  employers  arising  out  of  the  general  obligation  on 
employers  to  employ  a quota  of  disabled  persons). 

(d)  Establishment  of  Wages  Councils : 

Commissions  of  Inquiry. 

(e)  Factories  Acts  and  similar  legislation ; 

Procedure  for  making  special  regulations  and  for  making  regulations 
under  Sections  71  and  73  of  the  Factories  Act,  1937,  and  under  the 
Checkweighing  in  Various  Industries  Act,  1919  : procedure  for  making 
regulations,  for  reference  of  objections  to  inspectors’  requirements,  and  for 
consideration  of  withdrawal  of  certificates  of  competency  under  the  Mines 
and  Quarries  Act,  1955. 
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2.  The  Confederation  has  consulted  the  employers’  organisations  in  the  various 
industries  which  constitute  its  own  membership  on  the  general  experience  of 
employers  in  regard  to  such  tribunals  and  enquiries  and  has  sought  their  views  on 
the  following  issues : — 

(a)  The  constitution  and  method  of  appointment  of  the  tribunal  or  enquiry. 

(b)  The  adequacy  of  the  provision  for  enabling  interested  parties  to  make 
representations. 

(c)  The  degree  of  formality  of  proceedings. 

(d)  The  right  and  form  of  representation  of  interested  parties. 

C^)  The  public  or  private  nature  of  the  hearings. 

(f)  The  form,  content  and  method  of  notification  of  the  decision  and  the 

desirability  of  its  publication. 

(g)  The  adequacy  of  the  provision  for  appeal. 

3.  It  would  appear  from  this  consultation  that  the  principles  to  which  employers 
attach  most  significance  are:  — 

(a)  that  within  the  hierarchy  of  tribunals  and  enquiries  on  any  particular  class 
of  issue  there  should  be  the  possibility  of  appeal  to  one  or  more  bodies 
which  are  independent  of  the  Minister  concerned  ; 

(b)  that  the  parties  concerned  should  have  adequate  notice  of  all  proceedings, 
that  they  should  have  ample  opportunity  of  making  representations,  and 
that  they  should  be  informed  of  the  findings  of  the  tribunal  or  enquiry 
concerned ; 

(c)  that  hearings  should,  as  a general  rule,  be  in  public  except  when  the  main 

issues  likely  to  be  considered  involve  the  intimate  private  circumstances 
of  individuals ; and 

(d)  that,  where  the  subject  matter  itself  of  a hearing  before  a tribunal  or 
enquiry  can  involve^  points  of  law,  there  should  be  an  appeal  on  points  of 
law  either  to  the  High  Court  or  to  a tribunal  consisting  of  persons  having 
such  legal  qualifications  and  experience  as  to  secure  for  them  on  such 
specialised  matters  the  same  degree  of  confidence  in  the  public  mind  as  the 
High  Court. 

4.  While,  as  might  be  expected,  there  is  some  degree  of  variation  both  in  the 
general  views  expressed  in  regard  to  the  tribunals  and  enquiries  referred  to  above 
and  also  in  the  views  regarding  particular  tribunals  and  enquiries,  the  opinion  of 
employers  as  a whole  ap^ars  to  be  that  the  existing  arrangements  broadly  comply 
with  the  principles  enunciated  and  are  otherwise  satisfactory.  To  some  extent  this 
is  no  doubt  due  to  the  fact  that  it  has  for  some  years  past  been  the  practice  of  the 
Ministries  concerned,  when  devising  machinery  for  the  purposes  described,  to  consult 
'the  representative  organisations  of  employers  and  workers  likely  to  be  affected 
and  in  this  way  to  secure  in  advance  so  far  as  possible  the  support  and  confidence 
of  the  parties  likely  to  use  the  machinery. 

5.  Moreover,  although  the  different  tribunals  and  enquiries  vary  widely  in 
constitution  and  procedure,  they  are  generally  regarded  as  accessible,  fair,  and 
reasonably  expeditious,  and  do  not  involve  the  parties  in  expensive  proceedings. 
Further  as  advantage  is  taken  in  many  cases  of  voluntary  local  service  in  constituting 
them,  the  expense  to  the  taxpayer  is  appreciably  reduced. 

6.  There  is  some  variation  of  view  as  to  whether  such  judicial  authorities  as  the 
Commissioner  in  national  insurance  matters  should  be  the  final  court  of  appeal 
on  points  of  law.  It  is  recognised,  however,  that  to  introduce  appeals  from  the 
'Commissioner  to  the  ordinary  courts  would  not  only  involve  considerable  expense 
but  would  result,  in  relation  to  matters  where  speed  is  generally  essential,  in  greatly 
protracting  proceedings  by  imposing  three  further  stages  of  appeal,  i.e.,  the  High 
Court,  the  Court  of  Appeal  and  the  House  of  Lords.  Doubt  is  widely  felt  there- 
fore as  to  whether  such  an  extension  would  be  justified  in  view  of  the  obvious 
drawbacks  which  it  would  have. 
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7.  The  Confederation  has  no  suggestions  to  offer  for  any  change  in  regard  to 
the  tribunals  and  enquiries  with  which  it  has  concerned  itself  in  this  memorandum, 
but  it  would,  in  view  of  its  considerable  interest  in  their  subject  matter,  be  grateful 
to  have  the  opportunity  of  offering  comments  from  the  standpoint  of  employers 
on  any  proposals  which  the  Committee  may  entertain  and  which  would  have  the  effect 
of  altering  the  present  position  in  regard  to  the  tribunals  and  enquiries  set  out  above. 


Examination  of  Witnesses 

Mr.  L.  E.  Kenyon,  C.B.E. 

Mr.  B.  Macarty 
Mr.  K.  J.  Burton 
Mr.  C.  C.  D.  Miller 

on  behalf  of  the  British  Employers’  Confederation. 
Called  and  Examined 


2798.  Chairman:  I think  that  the 

Committee  will  not  find  it  altogether 
easy  to  raise  questions  on  the  subject 
matter  of  your  Memorandum,  because  in 
general  terms  you  say,  at  the  conclusion 
of  it,  that  you  are  content  with  the  exist- 
ing practices  and  proceedings  and  do  not 
wish  to  suggest  alterations.  There  are, 
however,  one  or  two  points  I should  like 
to  pursue  with  you.  In  some  of  the 
tribunals  with  which  you  are  concerned 
I think  that  the  right  of  legal  representa- 
tion, on  the  part  of  the  complainant,  is 
withheld ; in  others  it  is  permitted. 
Equally,  in  some  cases  the  hearings  are  in 
private ; in  others  they  are  in  public. 
Apart  from  the  question  of  what  might 
best  suit,  as  a matter  of  expediency,  a 
particular  occasion,  there  are  also,  I 
think,  matters  of  principle  which  can  be 
answered  one  way  or  another.  One  can 
at  least  consider  as  a matter  of  principle 
whether  anyone  in  trouble  ought  at  all 
times,  if  he  so  wishes,  to  have  the  right 
to  be  legally  represented.  And  in  the 
same  way  one  could  argue  that,  in  any 
case  where  an  individual  submits  his 
problems  to  a .tribunal,  there  is  a matter 
of  public  interest  in  that  fact  itself,  and 
that  therefore,  generally  speaking,  the 
hearing  should  be  in  public.  What  are 

your  views  about  all  that? Mr. 

Kenyon : I think  our  views  are  coloured 
by  our  experience.  For  example,  I have 
no  knowledge  of  why  the  particular  pro- 
cedures were  decided  upon,  but  I do 
know  that  in  practice  we  have  had  no 
complaints  about  them.  The  Confedera- 
tion addressed  a questionnaire  to  all  its 
Federations  and  singularly  few  comments 
were  forthcoming  to  that  questionnaire. 
My  own  Federation  is  the  General  Print- 
ing Federation  and  in  twenty  years’ 
experience  I have  no  recollection  of  any 
complaints  from  the  members  that  they 
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were  not  able  to  have  legal  representa- 
tion, or  that  they  wished  something  to  be 
held  in  public  which  was,  in  fact,  held 
in  private.  If  our  members  were  dissatis- 
fied with  the  national  insurance  proce- 
dures, we  should  hear  about  it.  On  the 
question  of  public  interest,  there  is  also 
the  point  that  in  some  cases  decisions 
are  published  and  in  some  cases  they  are 
just  conveyed  to  the  parties,  but  again 
we  have  not  had  complaints. 

2799.  Sir  Geoffrey  King:  The  Con- 

federation is,  in  fact,  represented  on  the 
National  Insurance  Advisory  Committee, 
is  it  not? ^Yes. 

2800.  You  know  that  that  Committee 

considers  in  great  detail  all  the  regula- 
tions and  rules  governing  the  National 
Insurance  Local  Tribimals  and  that, 
therefore,  your  representative  was  very 
closely  concerned  with  the  working  out 
of  those  rules  and  regulations? ^Yes. 

2801.  I am  a little  puzzled  by  the 

statement  in  paragraph  3 of  your 
Memorandum : ‘ that  within  the 

hierarchy  of  tribunals  and  enquiries  on 
any  particular  class  of  issue  there  should 
be  the  possibility  of  appeal  to  one  or 
more  bodies  which  are  independent  of 
the  Minister  concerned,’  The  reference 
to  * tribunals  ’ I can  understand,  but 
what  have  you  in  mind  when  you  say 

‘and  enquiries’? We  have  in  mind 

the  Commissions  of  Inquiry  which  ^we 
mentioned  under  the  heading  ‘ Establish- 
ment of  Wages  Councils  ’ in  paragraph  1 
of  our  Memorandum. 

2802.  You  are  not  suggesting  that,  in 
the  type  of  case  with  which  this  Com- 
mittee has  been  very  much  concerned, 
namely  the  enquiry  before  the  com- 
pulsory acquisition  of  land,  that  there 

A 2 
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should  be  a right  of  appeal  to  an  inde- 
pendent tribunal? No,  Sir.  The  ques- 

tion of  the  compulsory  acquisition  of 
land  is  outside  our  orbit. 

2803.  Mr.  Bowen".  When  we  had  the 
Trades  Union  Congress  representatives 
before  us,  they  advocated  a change  in 
the  industrial  injury  appeal  procedure. 
At  present  appeals  from  the  Local 
Tribunal  to  the  Commissioner  cannot 
be  made  as  of  right,  i.e.,  appeal  is  by 
leave  only.  They  suggested  that  there 
should  be  an  automatic  right  of  appeal 
by  either  the  Insurance  Officer  or  an 
organisation  such  as  a trade  union,  but 
not  by  an  individual  claimant,  unless  the 
decision  of  the  tribunal  was  a majority 
decision.  Have  you  any  views  on 

that? Mr.  Macarty : It  would  be 

rather  difficult  for  us  to  express  an 
opinion  about  that.  Sir.  One  can  under- 
stand the  trade  unions  being  concerned 
with  the  welfare  of  their  individual 
members,  and  I suppose  we  can  say  that 
their  representations  are  reasonable,  in 
all  the  circumstances.  But  we  would  feel 
that  we  could  not  answer  that  question, 
really,  because  it  is  not  our  concern. 
If  there  were  cases  in  which  employers 
felt  that  they  ought  to  have  a right  of 
appeal  in  certain  circumstances,  then  we 
would  have  heard  of  it.  From  my  own 
personal  experience,  over  very  many 
years,  I do  not  think  that  we  have  ever 
had  a single  case  brought  to  our  notice, 
where  an  employer  has  said:  ‘This 

decision  is  unfair,  and  we  are  not  satis- 
fied with  it.’ 

2804,  Let  us  assume  that  the  change, 

which  the  Trades  Union  Congress  have 
in  mind,  is  brought  about.  Workman  A 
would  then  be  given  an  automatic  right 
of  appeal  through  his  organisation,  while 
Workman  B.  who  had  not  an  organisa- 
tion behind  him,  would  have  to  ask  for 
leave  to  appeal.  Would  your  organisa- 
tion regard  that  as  satisfactory? No, 

Sir.  Surely,  whether  individuals  are  in 
organisations  or  not  they  should  have  the 
same  rights.  AH  firms  are  not  federated, 
but  we  would  not  wish  to  have  any  pre- 
ferential conditions  for  a federated  firm, 
vis-a-vis  a non-federated  firm. — Mr. 
Kenyon : 1 think  that  has  been  our  policy 
throughout.  During  the  war,  when  the 
Government  wanted  employers’  views  on 
any  matter,  we  always  said  that  we 
would  communicate  with  everybody, 
member  and  non-member  alike.  That  is 
the  policy  we  have  followed.  Most 


definitely  we  would  not  think  that  what 
is  suggested  would  be  right. 

2805.  Lord  Balfour  of  Burleigh:  In 
your  paragraph  3 (d),  you  suggest  that: 

‘ there  should  be  an  appeal  on  points  of 
law  either  to  the  High  Court  or  to  a 
tribunal  consisting  of  persons  having  such 
legal  qualifications  and  experience  as  to 
secure  for  them  on  such  specialised 
matters  the  same  degree  of  confidence  in 
the  public  mind  as  the  High  Court  ’. 
Could  you  give  the  Committee  an  idea 
of  the  kind  of  tribunal  you  have  in 

mind,  and  who  would  appoint  it? 

Mr.  Burton:  I think  that  the  feeling  is 
that  the  National  Insurance  Commis- 
sioner does  enjoy  the  sort  of  confidence, 
amongst  the  people  whom  his  decisions 
affect,  as  the  High  Court  itself  would 
enjoy. 

2806.  So  that  really  you  are  satisfied 
with  the  position? — Mr.  Kenyon:  Yes. 

2807.  Mr.  Pritchard:  In  your  para- 
graph 3 {a)  you  make  the  point  that 
‘ there  should  be  the  possibility  of  appeal 
to  one  or  more  bodies  which  are  indepen- 
dent of  the  Minister  concerned  What  is 
the  reason  for  wanting  independence  of 

the  Minister? 1 think  it  is  just  that 

any  tribunal  must  not  appear,  in  any 
sense  to  be  associated  with  the  Depart- 
ment which  may  be  involved.  If  the 
Minister  has  been  in  some  way  respon- 
sible for  the  appointment  of  the  chair- 
man of  a tribunal,  there  might  be  an 
association  of  ideas. 

2808.  Are  you  only  concerned  with  the 
case  where  the  Minister  is,  in  fact,  a 
party  to  the  dispute?  May  I take  as  an 
example  the  Reinstatement  Committee? 
In  cases  before  that  Committee  the 
dispute  is  usuaUy  between  two  indi- 
viduals. Do  your  reasons  apply  in  that 

sort  of  case? No.  I think  it  depends 

on  the  extent  to  which  the  Minister  is 
involved.  If  the  dispute  arises  out  of 
regulations  which  the  Department  has 
made,  in  some  sense  the  Minister  is 
concerned. 

2809.  But  you  still  think  that  there 

should  be  an  independent  tribunal  of 
appeal? 1 can  only  say  that,  in  prin- 

ciple, an  appeal  to  a body  which  is  com- 
pletely independent  sounds  better  than 
an  appeal  to  a body  which  has  some 
association  with  the  parties. 

2810.  In  paragraph  3 (b)  you  say  that 
the  parties  ‘ should  be  informed  of  the 
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'findings  of  the  tribunal  or  enquiry  con- 
cerned What  do  you  include  in  the 
word  ‘findings’?  Do  you  include  the 

reasons? Mr.  Burton:  I think  the 

answer  wiU  be  different  in  different  cases. 
Where  it  is  important  that  the  reasons 
should  be  known,  then  I think  that  would 
include  the  reasons.  There  are  some  types 
of  findings  where  only  a decision  is 
called  for.  In  those  cases,  we  would  have 
thought  that  the  detailed  arguments  need 
not  necessarily  be  communicated. 

2811.  Have  there  been  any  cases,  with 
which  you  have  been  concerned,  where 
the  reasons  ought  to  have  been  given, 

and  were  not  in  fact  given? No,  not 

cases  which  have  been  dealt  with  by 
the  bodies  with  which  we  are  concerned 
in  this  document. 

2812.  You  have  no  complaints? 

We  have  had  no  complaints  at  all. 

2813.  Mr.  Russell:  Might  I go  back 
to  the  question  which  Mr.  Bowen  raised? 
As  I understand  it  the  Trades  Union 
Congress  view  was  that  where  the  par- 
ticular tribunal  was  unanimous  there 
should  be  no  appeal  without  leave,  ex- 
cept by  the  Insurance  Officer  or  by  an 
organisation  such  as  a trade  union.  The 
purpose  of  that,  I take  it,  would  be  to 
avoid  irresponsible  and  pointless  appeals. 
I suppose  the  trade  unions  think  that 
they  would  not  be  irresponsible,  and 
their  appeals  would  not  be  pointless,  be- 
cause they  would  take  a more  detached 
view.  I was  anxious  to  see  if  you  had 
that  possible  point  of  view  in  your  mind. 
You  said,  I think,  in  answer  that  you 
would  not  countenance  that  differentia- 
tion. Do  you  think  there  might  be  some- 
thing in  the  differentiation  in  the  light 

of  the  point  I have  put? Mr. 

Macarty:  No,  Sir,  and  I say  this  in  ail 
humility.  K anyone  could  be  sure  of  the 
responsibility  of  all  these  organisations, 
and  the  employers’  organisations,  one 
might  perhaps  agree  with  the  view  put 
by  the  unions,  but  so  frequently,  I think, 
the  action  of  trade  unions  is  wholly  irre- 
sponsible. I have  to  admit  that, 
obviously,  their  view  of  the  situation  is 
usually  exactly  opposite  to  mine.  But 
to  come  to  the  fundamental  principle, 
surely  individuals’  rights  ought  not  to  be 
conditioned  by  membership  of  any 
organisation. 

2814.  Your  organisation  is  one  of  the 
bodies  which  was  specifically  invited  by 
us  to  submit  evidence.  I gather  from 
what  you  have  said  that  you  got  very 
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few  comments  indeed  from  your  con- 
stituent members  _ about  the  subject 
matter  of  our  enquiry.  Would  it  be  right 
to  suppose  that,  because  your  members 
have  made  few  complaints,  you  would 
not  have  submitted  evidence  to  us  if  we 

had  not  issued  an  invitation? Mr. 

Kenyon : I think  we  should  have  done 
because  this  matter  is  of  such  general 
importance.  Even  if  we  had  not  any 
views  to  put  forward,  ourselves,  we 
should  like  to  be  taken  into  consultation 
about  any  changes  which  might  be  in  the 
minds  of  this  Committee,  and  I think 
from  that  point  of  view  we  should  have 
made  an  approach. 

2815.  Sir  Geoffrey  King:  I do  not 
know  whether  you  know  that  the  restric- 
tion on  the  right  of  appeal  of  the  indi- 
vidual to  the  Commissioner  already  exists 
in  National  Insurance  cases  and  that 
your  representative  on  the  National  In- 
surance Advisory  Committee  was 
involved  in  the  discussions  leading  to  its 
adoption.  The  Advisory  Committee  took 
the  point,  which  Mr.  Russell  put  to  you, 
that,  particularly  in  unemployment  cases, 
it  really  was  necessary  to  have  some 

protection  against  mass  appeals. Mr. 

Macarty : I did  not  know  that,  Sir.  I can 
understand  the  desire  to  avoid  mass 
appeals,  but  I would  say  that  if  you  give 
an  organisation  the  right,  and  not  an 
individual,  you  cannot  be  sure  that  you 
will  not  get  the  same  number  of  appeals. 
But  I should  like  you  to  bear  in  mind 
that  we  have  already  said  that  we  have 
never  had  any  complaints  about  the 
present  operation  of  these  various  bodies. 

2816.  As  employers,  you  would  not  be 
very  concerned  with  the  industrial  injury 

side,  would  you? 1 would  say  this. 

Lots  of  employers  would  be  concerned 
if  they  thought  that  their  employees  were 
not  getting  fair  treatment. — Mr.  Kenyon : 

I should  like  to  stress  that  we  are  happy 
about  the  way  in  which  chairmen  of  the 
Local  Tribunals  are  appointed  and  we 
think  that  the  method  of  consulting  us 
and  the  T.U.C.  works  extremely  well. 
That  consultation  provides  protection  for 
both  sides  of  industry,  and  its  existence 
is  one  of  the  reasons  why  we  have  had  so 
few  complaints  about  the'  operation  of 
these  Tribunals. 

2817.  Chairman:  So  that  from  the 
point  of  view  of  the  people  whorn  you 
represent  this  morning,  and  in  relation  to 
those  tribunals  to  which  you  have  con- 
fined your  evidence,  you  do  accept  the 

A3 
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general  position  that  these  are  matters 
which  should  not  be  dealt  with  in  ordi- 
nary courts  of  law  ; they  should  be  dealt 
with  by  specialised  tribunals,  and  there- 
fore, on  what  in  the  last  50  years  of  this 
country’s  history  has  been  a controversial 
matter,  you  come  down  firmly  on  one 
side? ^Yes. 

2818.  And  your  reason  for  doing  so  is 
your  satisfaction  with  your  experience 
of  these  tribunals  in  Wihich  you  have  had 

a direct  interest? Yes.  I think  if  there 

had  been  dissatisfaction  among  oui' 


members  we  should  know  about  it.  There 
has  been  no  evidence  of  it. 

2819.  And  that  satisfaction  applies 
equally,  does  it,  to  the  different  aspects 
of  their  working?  I mean  expedition  as 
opposed  to  delay,  fairness  as  opposed  to 
unfairness,  and  so  forth? ^Yes. 

Chairman : I do  not  think  that  it  is 
necessary  for  us  to  question  you  further. 
Thank  you  very  much  for  appearing  be- 
fore us  and  giving  us  the  benefit  of  your 
experience. 


(Xhe  witnesses  withdrew.) 


Memorandum  submitted  by  the  Town  Planning  Institute 

1.  The  Terms  of  Reference  of  the  Committee  are : — 

“ To  consider  and  make  recommendations  on : — 

(a)  The  constitution  and  working  of  tribunals  other  than  the  ordinary  courts 

of  law,  constituted  under  any  Act  of  Parliament  by  a Minister  of  the 
Crown  or  for  the  purposes  of  a Minister’s  functions. 

(b)  The  working  of  such  administrative  procedures  as  include  the  holding 
of  an  inquiry  or  hearing  by  or  on  behalf  of  a Minister  on  an  appeal 
or  as  the  r^ult  of  objectibns  or  representations,  and  in  particular  the 
procedure  for  the  compulsory  purchase  of  land.” 

2.  The  Council  of  the  Town  Planning  Institute  is  of  opinion  that  the  observations 
which  it  can  most  usefully  offer  to  the  Committee  are  such  as  appertain  to  para- 
graph (b)  of  the  Committee’s  Terms  of  Reference  and  in  this  connection  the  Council 
note  with  interest  and  satisfaction  that  the  Terms  of  Reference  accept  as  a foregone 
conclusion  that  it  is  an  administrative  procedure  which  is  at  work  when  a Minister 
holds  a public  inquiry  or  a private  hearing  in  connection  with  an  appeal  to  the 
Minister  or  in  connection  with  the  lodging  of  objections  or  the  making  of  representa- 
tions prior  to  action  on  the  Minister’s  part.  With  this  conclusion  the  Town  Planning 
Institute  respectfully  agrees  and  feels  that  if  only  it  could  be  more  fully  appreciated 
that  the  procedures  referred  to  in  paragraph  (b)  of  the  terms  of  reference  ^e 
administrative  matters  and  not,  for  example,  judicial  ones,  some  of  the  more  startling 
suggestions  made  for  the  reform  of  existing  procedures  would  never  be  made  at  all. 

3.  The  administrative  procedures  which  the  Town  Planning  Institute  has  considered 
are  those  relating  to  : — 

(1)  approval  by  the  Minister  of  Housing  and  Local  Government  (hereinafter 
referred  to  as  “ the  Minister  ”)  of  Development  Plans  (Town  and  Country 
Planning  Act,  1947,  section  10  and  Town  and  Country  Planning  (Develop- 
ment Plans)  Regulations,  1948.  S.I.  1948,  No.  1767)  ; 

(2)  appeals  to  the  Minister  against  a refusal  of  planning  permission  or  a grant 
thereof  subject  to  conditions  (Town  and  Country  Planning  Act,  1947, 
sections  14,  15, 16  and  17)  ; 

(3)  confirmation  by  the  Minister  of  a purchase  notice  (Town  and  Country 
Planning  Act,  1947,  section  19,  amended  by  Town  and  Country  Planning 
Act,  1954,  section  70) ; 

(4)  revocation  or  modification  by  the  Minister  of  planning  permission  (Town 

and  Country  Planning  Act,  1947,  sections  21  and  22,  as  amended  by  Town 
and  Country  Planning  Act,  1954,  section  38)  ; 
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(5)  confirmation  by  the  Minister  of  an  Order  for  enforcement  of  planning 

control  over  authorised  development  (Town  and  Country  Planning  Act, 
1947,  sections  26  and  27)  ; 

(6)  appeal  to  the  Minister  with  respect  to  display  of  advertisements  (Town 

and  Country  Planning  Act,  1947,  sections  31  and  32  and  and  Country 
Planning  (Control  of  Advertisements)  Regulations,  1948,  as  amended  by 
S.I.  1949,  No.  1473  and  S.I.  1951,  No.  1038) ; 

(7)  making  by  the  Minister  of  designation  order  for  a New  Town  (New  Towns 
Act,  1946,  section  1 and  First  Schedule) ; 

(8)  making,  or  confirmation,  by  any  Minister  of  compulsory  purchase  orders 
for  the  acquisition  of  land  authorised  by  various  statutes  (e.g.  under  Town 
and  Country  Planning  Act,  1947,  sections  37  and  38  and  Acquisition  of 
Land  (Authorisation  Procedure)  Act,  1946) ; 

(9)  making,  or  confirmation,  by  the  Minister  of  a clearance  order  for  insanitary 
dwellings  (Housing  Act,  1936,  section  12) ; 

(10)  making  by  the  Minister  of  a designation  order  for  a National  Park 
(National  Parks  and  Access  to  the  Countryside  Act,  1949,  section  7) ; 

(11)  hearings  of  planning  objections  by  Ministers  other  than  the  Minister  of 
Housing  and  Local  Government. 

4.  In  each  of  matters  referred  to  in  para^aph  3 above  the  relevant  administrative 
procedure  involves  the  holding  of  a public  inquiry  or  a private  hearing  and  in  either 
case  the  Inspector  conducting  the  inquiry  or  the  hearing  will  have  the  responsibility 
of  making  a report  to  the  appropriate  Minister. 

From  the  information  available  to  the  Town  Planning  Institute  there  seems  to 
be  general  appreciation  of  the  careful,  patient  and  fair  manner  in  which  such 
Inspectors  discharge  their  important  duties  at  these  inquiries  and  hearings. 

The  Institute  has  given  careful  consideration  to  the  sugg^tion  made  in  certain 
responsible  quarters  that  the  Inspectors’  reports  should  be  .published.  Subject  to 
the  suggestions  made  in  paragraph  11,  the  Institute  does  not  recommend  any  change 
in  the  present  procedure  as  to  Inspectors’  reports  because  in  the  Institute’s  opinion 
the  publication  of  such  reports  would  create  more  difficulties  than  it  would  resolve. 

5.  In  the  opinion  'Of  the  To-wn  Planning  Institute  any  Inspector  holding  an  inquiry 
or  hearing  in  any  matter  related  to  town  and  country  .planning  should  be  technically 
qualified.  As  the  object  of  a public  inquiry  or  a private  hearing  is  “ to  inform  the 
mind  of  the  Minister  ”•  before  he  makes  an  administrative  decision  in  accordance 
with  Government  policy,  the  Institute  would  regard  it  as  more  practical  and  con- 
venient and  consistent  with  a purely  administrative  decision  that  the  Inspector 
should  be  appointed  by  the  Minister  from  among  members  of  his  own  staff 
and  not  by  some  ‘ outside  ’ body  from  a panel  totally  divorced  from  the  Minister 
concerned. 

6.  In  the  procedures  associated  with  each  of  the  matters  listed  in  paragraph  3 
above  Ministerial  policy  is  clearly  paramount  and,  accordingly,  there  cannot  be 
(and  should  not  be)  any  appeal  from  the  decision  of  the  Minister  to  a court  of  law 
(except,  of  course,  on  a point  of  law)  nor  to  any  other  body  or  tribunal.  Ministers 
must  accept  the  ultimate  responsibility  for  matters  of  Government  policy  and  for 
this  they  can  be  answerable  only  to  Parliament  itself.  So  far  as  the  Minister  of 
Housing  and  Local  Government  is  concerned  he  clearly  cannot  avoid  this  ultimate 
responsibility  because  of  the  statutory  obligation  laid  upon  him  by  the  Minister 
of  Town  and  Country  Planning  Act,  1943,  which  makes  him  liable  (section  1) 
for:  — 

‘ securing  consistency  and  continuity  in  the  framing  and  execution  of  a national 

policy  with  respect  to  the  use  and  development  of  land  throughout  England 

and  Wales  ’. 

7.  Where  a Local  Planning  Authority  rely  on  the  opinion  of  a Government 
Department  as  a reason  for  their  decision  or  proposal,  a representative  of  such 
Department  should,  on  the  demand  of  any  interested  party,  be  required  to  attend 
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any  subsequent  inquiry  or  hearing  which  the  Minister  may  hold,  so  that  the  opinion 
may  be  tested  on  cross-examination  by  any  such  party. 

8.  In  the  case  of  item  (1)  of  paragraph  3 above  (the  approval  of  the  Minister 
of  a development  plan  made  by  a Local  Planning  Authority  under  the  Town  and 
Country  Planning  Act,  1947),  the  public  inquiry  is  into  objections  or  representations 
made  in  connection  with  the  development  plan  and  not  into  the  merits  (or  otherwise) 
of  the  plan  itself.  Nevertheless  Local  planning  Authorities  have,  at  such  inquiries, 
frequently  made  opening  statements  about  their  development  plans  and  so  put  the 
contents  of.  and  the  planning  policy  involved  in,  such  development  plans  befOTe 
those  who  have  lodged  objections  to,  or  made  representations  in  respect  of,  the 
development  plans.  This  procedure,  which  is  wholly  to  the  good,  is  not,  however, 
obligatory.  It  should  be  made  so.  (Similar  considerations  apply  to  items  (7)  and 
(10)  of  paragraph  3.) 

9.  In  the  case  of  item  (2)  of  paragraph  3 (appeals  to  the  Minister  against  planning 
decisions)  the  responsibility  of  establishing  the  grounds  of  refusal  should  be  on  the 
Local  Planning  Authority ; at  present  this  responsibility  is  on  the  appellant  of 
establishing  his  right  to  planning  permission.  The  appellant  should  nevertheless 
have  the  right  to  elect  to  put  his  case  first  if  he  so  desires.  (Similar  considerations 
apply  to  (4).  (^  and  (6)  of  paragraph  3.) 

10.  In  connection  with  appeals  against  planning  decisions  the  Institute  is  aware 
of  public  dissatisfaction  at  delays  which  occur  in  the  holding  of  inquiries  or  hearings 
and  in  the  subsequent  giving  of  the  Minister’s  decision.  The  Institute  feels  that 
it  is  of  the  utmost  importance  to  the  well-being  of  planning  control  that  such  delays 
should  be  reduced  to  an  absolute  minimum  and  any  increases  in  stafl:  at  the  Ministry 
of  Housing  and  Local  Government  which  are  requisite  to  secure  this  desirable  end 
should  be  made.  The  Institute  is  of  opinion  that  decisions  could  be  greatly  expedited 
and  much  work  and  time  saved  if,  in  appropriate  cases,  the  Minister,  when  ordering 
the  holding  of  an  inquiry  or  a hearing,  would,  by  agreement  with  the  parties  (i.e.,  the 
applicant  for  planning  permission  and  the  local  authority)  authorise  the  Inspector 
(or  person  taking  the  hearing,  as  the  case  may  be)  to  give  a decision,  as  delegate 
of  the  Minister,  as  soon  as  may  be  after  the  closing  of  the  inquiry  or  the  hearing. 

11.  In  giving  his  decision  on  an  appeal  the  Minister  should  not  only  review  the 
points  made  at  the  inquiry  or  hearing  (in  order  to  show,  thereby,  that  they  have 
been  duly  considered  and  taken  into  account)  but  should  give  detailed  reasons  for 
the  decision  at  which  he  arrives  and  the  aspects  of  Government  policy  which  have 
moved  him  to  that  particular  decision.  This  is  important  not  only  on  grounds  of 
public  confidence,  but  also  because  the  Minister,  on  grounds  of  Government  policy, 
is  entitled  to  give  a decision  which  is  at  variance  with  all  the  evidence  and  all 
the  views  given  and  expressed  at  the  inquiry  or  hearing  held  earlier  in  the  pro- 
ceedings. The  contents  of  the  Minister’s  decision  letter  should  be  made  available 
to  the  public.  (Similar  considerations  apply  to  (4),  (5)  and  (6)  of  parargaph  3.) 

12.  In  the  case  of  item  (8)  of  paragraph  3 (compulsory  purchase  orders  for 

land)  it  is  the  view  of  the  Town  Planning  Institute  that  any  criticism  is  not 
against  the  procedure  for  the  making  of  such  orders  by  a public  authority  and 

their  confirmation  by  a Minister,  but  arises  from  the  fact  that  under  the  Town 

and  Country  Planning  Act,  1954,  the  public  authority,  it  the  order  is  confirmed, 

has  generally  (subject  to  certain  exceptions)  the  right  to  acquire  the  land  at  its 

existing  use  value  plus  its  1947  development  value.  In  other  words  the  acquiring 
authority  does  not  have  to  pay  for  any  development  value  which  accrued  to  the 
land  since  January,  1947,  with  the  result  that  the  purchase  price  on  compulsory 
acquisitions  may  be  less  than  what  it  would  be  in  the  open  market.  As  time  passes 
this  discrepancy  between  these  two  rates  of  compensation  may  get  wider.  The 
reasons  for  there  being  two  such  rates  of  compensation  on  compulsory  acquisitions 
need  not  be  detailed  here  and  the  point  the  Town  Planning  Institute  would  make 
on  this  aspect  of  the  Committee’s  investigation  is  that  rates  of  compensation  have 
really  nothing  to  do  with  the  question  of  whether  or  not  certain  administrative 
procedures  are  fit  and  proper  for  their  purpose. 
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13.  Development  by  Statutory  Undertakers  whicb  requires  the  authorisation  of 
a Government  Department,  is  normally  submitted  for  a ‘ deemed  planning  -per- 
mission ’ to  be  granted  by  the  Minister  responsible  for  the  Government  Department 
concerned.  This  form  of  application  (which  is  Procedure  B,  under  Circular  61, 
Ministry  of  Town  and  Country  Planning,  25th  October,  1948.  See  also  Appendix  II 
of  the  Memorandum  attached  to  Circular  No.  61/51),  is  authorised  by  section  35 
of  the  Town  and  Country  Planning  Act,  1947.  It  is  sent  to  the  Local  Planning 
Authority  in  the  first  instance  where  objections  or  representations  can  be  inserted 
on  the  form,  which  is  then  passed  through  the  Principal  Regional  Officer  of  the 
Ministry  of  Housing  and  Local  Government  to  the  Minister  concerned.  The 
powers  under  which  statutory  undertakers  operate  sometimes  also  impose  the  duty 
of  consultation  and  the  consideration  of  objections  of  other  kinds,  as  for  instance  in 
the  case  of  the  construction  of  overhead  electric  lines,  upon  which  local  authorities 
are  required  to  be  consulted  under  section  21  of  the  Electricity  (Supply)  Act,  1919. 
These  provisions  also  require  the  Minister  of  Fuel  and  Power  to  give  any  objecting 
local  authorities  an  opportunity  to  be  heard  before  his  decision  on  the  application 
is  taken.  It  appears  to  be  the  practice  for  this  alternative  form  of  hearing — usually 
private  in  character — to  be  adopted,  rather  than  a Planning  Inquiry,  even  though 
the  subject  of  the  objection  or  representation  may  be  entirely  a planning  matter. 
It  is  suggested  that  consideration  should  be  'given  to  bringing  this  type  of  hearing, 
which  often  involves  matters  of  local  importance  and  public  interest,  more  into 
line  with  the  practice  for  planning  inquiries  in  general  and  that  if  it  is  not  practicable 
lo  transfer  the  duty  of  conducting  the  Inquiry  to  the  Minister  responsible  for 
Town  and  Country  Planning,  at  least  the  recommendations  made  in  this  memorandum 
with  regard  to  planning  inquiries  should  apply. 

14.  The  foregoing  paragraphs  apply  in  terms  to  the  planning  position  in  England 
and  Wales.  But  the  principles  involved  in  those  paragraphs  apply  also  in  Scotland 
and  accordingly  the  terms  of  the  paragraphs  can,  mutatis  mutandis,  be  applied  to 
Scotland. 


Examination  of  Witness 

Sir  George  Pepler,  C.B.,  P.P.T.P.I.,  F.R.I.C.S., 
on  behalf  of  the  Town  Planning  Institute. 
Called  and  Examined. 


2820.  Chairman:  Sir  George,  would 
you,  first  of  aU.  be  good  enough  to  de- 
scribe briefly  to  us  the  aims  and  activities 
of  the  Town  Planning  Institute,  which 

you  represent  this  morning? Sir 

George  Pepler:  With  pleasure,  Sir.  Per- 
haps I can  quote  from  the  Memorandum 
of  Association:  — 

‘ To  .'advance  the  study  of  town 
planning,  civic  design  and  kindred  sub- 
jects, and  of  the  arts  and  sciences  as 
applied  to  those  subjects ; to  promote 
the  artistic  and  scientific  development 
of  towns  and  cities  ; to  secure  the  asso- 
ciation and  to  promote  the  general 
interests  of  those  engaged  or  interested 
in  the  practice  of  town  planning  ’. 

2821.  Are  the  questions  to  which  ihe 

Institute  addresses  itself  mainly  techni- 
cal?  ^Mainly  technical ; it  is  not  in 

any  sense  a propaganda  body  for  plan- 
ning, but  really  exists  to  advance  the 

32173 


study  of  it,  and  the  application  of  it  in 
practice.  Of  course,  we  have  legal  mem- 
bers, which  shows  that  the  law  comes 
into  it  quite  a lot. 

2822.  In  paragraph  2 of  the  Memo- 
randum you  make  a distinction  between 
what  is  administrative  and  what  is  judi- 
cial. How  far  do  you  feel  that  distinction 
is  a useful  one  to  this  Committee?  At 
first  sight,  some  tribunals  are  administra- 
tive, some  judicial,  and  when  we  come 
to  the  public  enquiries  there  seems  to  be 
an  issue  which  is  being  clarified,  and  ive 
are  back  in  something  like  a judicial 

atmosphere? ^In  paragraph  6 we  refer 

to  the  duty  of  the  Minister,  under  the 
Town  and  Country  Planning  Acts,  to 
frame  and  execute  a national  policy. 
That  is  the  Minister’s  responsibility,  and 
at  an  enquiry,  the  inspector’s  job  is  t.o 
advise  the  Minister  as  to  which  is  the 
right  line  to  take  from  the  point  of  view 
of  good  town  and  country  planning.  The 
A 5 
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Minister,  of  course,  is  not  in  the  least 
tied  by  anything  that  happens  at  the 
enquiry,  or  by  what  is  said.  He  can  come 
to  his  own  decision,  from  that  point  of 
view. 

2823.  Do  you  think  that  there  is  at  the 

same  time  a problem  about  what  con- 
stitutes fair  dealing  for  the  citizen  who 
objects,  and  if  so,  is  there  not  a question 
of  something  judicial  being  involved  in 
it? ^Judicial  in  the  sense  that  the  per- 

son should  be  assured  of  a fair  hearing? 

I think  that  is  so. 

2824.  You  feel  that  there  are  cases  in 

which  the  policy  element  is  positive  and 
great,  and  outweighs  the  others? ^Yes. 

2825.  In  paragraph  4 you  are  dealing 
with  the  possibility  of  publishing  mspec- 
tors’  reports  and  you  say  that;  ‘in  the 
Institute’s  opinion  the  publication  of  such 
reports  -would  create  more  difficulties 
than  it  would  resolve  I wondered 
w-hether  you  would  elaborate  that 
opinion.  What  are  the  difficulties  each 
way,  and  whv  are  there  more  difficulties 
this  way? — ^The  first  point  is  that 
the  inspector’s  function  is  not  merely 
to  report  to  the  Minister  the 
evidence  produced  at  the  enquiry,  with 
his  comments  thereon.  He  also  in- 
spects the  area  or  site,  and  may  often 
come  to  conclusions  which  differ, 
materially,  from  any  evidence  put  before 
him.  He  is  concerned,  as  a technician, 
to  suggest  to  the  Minister  the  best  solu- 
tion to  the  problem,  from  the  point  of 
view  of  town  and  country  planning.  It 
is  often  important  to  get  a speedy 
decision,  and  I think  several  witnesses 
before  you  have  made  that  point.  There- 
fore. he  should  let  the  Minister  have  his 
renort  at  the  earliest  possible  moment. 
If*  it  is  to  be  in  a form  fit  for  publica- 
tion, it  would  take  longer  to  write.  He 
would  have  to  be  very  careful  about 
grammar  and  spelling,  and  so  on,  and 
that  would  tend  to  delay  it.  But  if  the 
object  of  publication  is  to  assure  every- 
one concerned  at  the  enquiry  that  their 
point  of  view  has  been  reported  to  the 
Minister,  that  would  also  cause  delay, 
because  (a)  much  -of  the  evidence  and 
some  of  the  pleadings  may  be  irrelevant, 
and  (b)  a full  shorthand  note  would  have 
to  be  taken,  transcribed,  and  attached  to 
the  report,  and  that  would  be  both  time- 
wasting  and  expensive.  I used  to  hold 
enquiries  myself  many  years  ago,  and  the 
notes  I made  of  the  relevant  points  were 
very  small.  There  is  an  enormous  lot  of 


stuff  which  seems  to  me  to  be  irrelevant,  . 
and  it  is  a waste  of  time  to  report  it. 

2826.  It  is  not  clear  to  me  that  all 
those  who  have  advocated  to  us  the 
publication  of  reports  have  done  so  on 
the  assumption,  so  to  speak,  that  the 
inspector  would  simply  turn  himself  into 
a recording  plate  to  register  every 
remark  made.  You  might  publish  a 
report  of  what  the  inspector  found  to  be 
relevant?  That  would  get  rid  of  the 
difficulty  about  the  mass  of  information? 
Yes,  but  I thought  the  usual  argu- 
ment put  forward  was  that  people  should 
.know  that  they  had  been  reported. 

2827.  But  your  main  objection  is 

, simply  bulk  and  delay? Bulk  and 

delay,  yes. 

2828.  Rather  than  a point  of  principle 
labout  someone  who  may,  technically,  be 
,the  Minister’s  servant  publishing  his 

report? ^Yes.  I was  just  thinking 

.about  whether  the  inspector  should  be 
on  the  Minister’s  staff  or  not ; but  I do 
not  think  that  question  arises  on  this 
particular  issue. 

2829.  In  fact,  you  do  think  it  better 
that  they  should  be  on  the  Minister’s 

staff? ^We  do.  Having  had  experience 

.myself,  I think  it  is  very  important  that 
ithe  inspectorate  should  keep  in  touch 
with  their  administrative  colleagues,  so 
.that  they  know  the  evolution  of  policy, 
AS  it  occurs. 

2830.  That  would  lead  you  to  the  con- 
tclusion  that  Scotland  has  fallen  into  bad 

.ways,  because  they  do  not  do  that? 

il  have  actually  appeared  as  a witness 
,ia  Scotland.  I think  they  always  have  an 
■independent  man,  usually  a lawyer. 

2831.  You  do  not  think  their  system 

works  well? ^No.  I have  no  direct 

.evidence  to  the  contrary,  but  I think  I 
.would  much  prefer  to  argue  before  a 
.technical  man  who  knew  about  town  and 
country  planning,  than  before  someone 
who  looked  at  it  from  an  outside  angle 
■altogether. 

2832.  Mr.  Russell : You  said  that  pub- 

hcation  of  reports  might  cause  delay 
‘because  the  inspector,  in  effect,  would 
'Spend  more  time  polishing  his  work.  We 
have,  in  fact,  been  afforded  some 
'examples  of  inspectors’  reports,  which 
'were  never  written  with  any  idea  of  pub- 
'lication,  and  I,  myself,  have  not  been 
'Struck  by  their  marked  illiteracy  or  any- 
thing of  that  kind.  Do  you  really  think 
that  that  is  a possible  danger? Yes. 
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Perhaps  it  would  not  be  a difficulty  in 
every  case  as  regards  publication,  since 
some  Ministers  are  extremely  particular 
‘about  good  English,  and  so  on,  and  for 
such  Ministers  you  have  to  take  special 
care  whether  or  not  the  report  is  to  be 
■published.  But  in  general,  I think  it 
would  mean  more  care. 

2833.  You  pointed  out  that  the  func- 
tions of  the  inspector  very  often  included 
inspection  of  the  site  and  that  that 
'inspection  might  lead  him  to  disagree 
with  the  evidence  brought  before  him? 
^Yes. 

2834.  Would  it  matter?  Is  that  really 

a reason  for  not  publishing? 1 do  not 

think  so,  I really  put  that  in  as  a back- 
ground, to  indicate  what  was  his 
function, 

2835.  Your  second  point  was  what  I 
might  call  the  illiteracy  argument?  The 
third  point  was  that  a transcript  would 
have  to  be  made.  It  very  often  is  made 

already,  is  it  not?- 1 do  not  know  how 

often.  I do  not  think  it  is  made  at  plan- 
ning appeal  enquiries.  In  the  case  of  the 
County  of  London  Development  Plan 
enquiries  one  was  made. 

2836.  There  would  not  be  any  difficulty 
about  the  inspector  making  his  report 
without  any  transcript,  and  even  without 

scheduling  his  own  notes  to  it? ^No, 

but  what  I was  indicating  was  that  I had 
heard  that  the  object  of  publication  was 
that  everyone  who  gave  evidence  could 
be  assured  that  their  point  of  view  had 
been  put  forward.  If  you  are  going  to  do 
that  you  must  have  a transcript. 

2837.  Is  that  so.  Sir  George?  You, 

yourself,  have  had  experience  of  this. 
You,  presumably,  take  a sufficiently 
adequate  note  of  all  the  evidence  which 
is  given? Yes. 

2838.  There  is  no  difficulty  in  repro- 

ducing that  note  in  an  appendix  to  your 
report,  is  there? It  could  be  done. 

2839.  There  would,  in  fact,  be  no 

difficulty? It  would  not  necessarily 

mention  everybody. 

2840.  But  if  you  were  taking  a note 
of  the  evidence  you  would  surely  make 
a note,  as  the  evidence  was  being  given, 
of  who  was  called  and  what  he  said? 

It  would  be  very  brief  in  many  cases, 

and  there  are  many  points  that  are  not 
relevant.  A typical  point,  in  my  experi- 
ence, was  that  the  person  objecting  had 
no  objection  to  the  proposal,  and  the 
only  worry  he  had  was  whether  he  was 


going  to  get  enough  compensation.  That 
is  not  relevant  to  whether  or  not  the  pro- 
posal is  a good  proposal.  If  I noted  that, 
it  would  simply  be  to  the  effect  that  the 
man’s  trouble  was  compensation,  and 
that  he  agreed  with  the  proposal. 

2841.  I do  not  think,  Sir  George,  that 

anybody  has  suggested  there  should  be 
publication  of  reports  in  order  that 
people  should  have  the  satisfaction  of 
seeing  their  irrelevant  arguments  put  in 
print? 1 have  heard  that. 

2842.  Do  many  members  of  your 
Institute  act  as  inspectors  at  inquiries? 
^Yes. 

2843.  Are  they  a prominent  slice  of 
your  membership?  What  I was  really 
getting  at  was  to  what  extent  the  views 
which  you  are  putting  forward  can  be 
regarded  as  the  views  of  people  who  act, 
or  have  acted  as  inspectors  at  these 

enquiries? should  have  thought  that 

all  the  Chief  Inspectors  were  members  of 
'the  Institute.  This  Memorandum  was 
•drafted  for  the  Council,  and  I should 
'think  that  on  the  Council,  if  we  have 
representatives  of  any  one  sectio-n  more 
than  another,  it  would  be  more  likely  to 
be  the  county  planning  officers,  than  the 
•Ministry  officials. 

2844.  Lord  Justice  Parker-.  I wonder 
whether  you  can  assist  us  as  to  proce- 
dure, Sir  George,  from  your  past 
experience  in  conducting  enquiries. 
Under  the  Acquisition  of  Land 
(Authorisation  Procedure)  Act,  1946, 
there  is  an  alternative,  either  a public 
enquiry  or  a hearing.  I think  most  of  the 
evidence  we  have  had  is  that  hearings 
are  very  seldom  held.  Is  there  any 
•reason,  in  your  view,  for  retaining  the 

'alternative  of  a hearing? 1 have  no 

personal  experience  in  regard  to  acquisi- 
tion o-f  land  enquiries.  My  experience  is 
of  proposed  town  planning  schemes  and 
appeals. 

2845.  Then  we  come  to  the  opening  of 

‘the  enquiry.  I gather  you  would  agree 
‘that  it  should  be  made  obligatory  for, 
■for  instance,  the  local  authority  to  justify 
their  case,  whether  it  be  acquisition  of 
land  or  planning? ^Yes. 

2846.  And  would  you  also  agree  that 

that  obligatory  opening  should  be  con- 
ducted by  the  Ministry,  if  it  is  something 
initiated  by  the  Ministry,  as  for  instance 
a new  town? Yes. 

2847.  Would  you  also  agree  that  Gov- 

ernment witnesses  should  be  available  for 
cross-examination  ? ^Y  es. 
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2848.  I do  not  want  to  go  to  reports 
for  a moment  but,  finally,  when  it  comes 
to  the  Minister’s  decision  you  agree  it 
should  be  obligatory  that  he  should  give 

full  reasons? ^Yes.  Recently,  I think 

the  decisions  on  appeals  have  been  very 
full. 

2849.  In  paragraph  9 of  the  Memoran- 

dum, it  is  suggest^  that  in  a planning 
appeal  the  onus  should  be  on  the  local 
planning  authority  to  justify  the  planning 
refusal? ^Yes. 

2850.  In  other  words,  they  would 

open? ^We  think  it  should  be  optional 

for  the  appellant  to  open,  because  many 
lawyers  representing  appellants,  would 
jprefer  to  have  the  last  word,  and  the 
party  which  opens  normally  has  the  last 
\vord.  We  think  it  ought  to  be  quite  clear 
what  the  appeal  is  about  and  if  making 
it  clear  would  involve  the  planning 
authority  opening  and  having  the  last 
word,  we  think  it  should  be  optional  for 
the  appellant  to  open.  In  many  cases,  the 
appellant  may  prefer  to  have  the  last 
'word  before  the  inspector. 

2851.  In  other  words,  an  appellant 

should  be  given  the  option  of  commenc- 
ing, or  hearing  the  local  authority’s  case 
first? ^Yes. 

2852.  In  paragraph  10  you  suggest  the 
possibility  of  the  parties  in  a planning 
appeal  agreeing  to  a decision  by  the 
inspector,  in  order  to  save  time.  Can  you 
give  the  Committee  any  idea  as  to  the 
number  of  cases  in  which  that  might  be 

applied? We  think  that  it  might  be 

quite  a large  number.  We  considered 
whether  you  could  separate  them  and 
say : ‘ These  are  all  important  cases  and 
must  be  dealt  with  at  headquarters,  and 
those  are  quite  trivial  cases’.  We  felt 
that  you  probably  could  not  do  that,  so 
*we  put  forward  this  suggestion.  We  think 
that  the  parties  would  agree  in  quite  a 
large  number  of  cases. 

2853.  If  practicable,  this  would  he  of 
very  great  importance,  having  regard  to 
the  enormous  influx  of  planning  appeals? 
^Yes. 

2854.  And,  if  practicable,  it  would  be 
a very  good  argunient  for  retaining 
inspectors  on  the  staff  of  the  Ministry? 
Yes,  it  would. 

2855.  Because  the  Minister,  being 

in  charge  of  the  national  policy  on  plan- 
ning, would  have,  as  it  were,  to  dictate 
policy  to  the  Inspectors.  If  the  inspectors 
are  going  to  give  a decision,  they  must 
be  versed  in  the  policy? ^Yes. 


2856.  What  steps  have  been  taken  to 
investigate  this?  Has  a proposal  been 

made  to  the  Ministry  about  it? ^No. 

We  consulted  county  planning  officers, 
and  quite  a number  of  them  thought 
that  there  were  many  cases  which  could 
iDe  settled  in  this  way.  I sometimes  found 
in  my  own  experience  that  after  hearing 
the  arguments  I thought  of  an  idea, 
which  neither  of  the  parties  had  thought 
of.  When  that  happened,  the  enquiry 
would  be  adjourned,  and  we  would  get 
round  the  table.  Those  interested  would 
very  likely  arrive  at  a solution,  and  then 
announce  that  they  had  withdrawn  their 
appeal,  because  both  sides  were  satis- 
fied. 'That  is  an  illustration  of  the  type 
of  case  I had  in  mind. 

2857.  Would  that  take  place  region- 

ally? Somebody  in  Cornwall,  who 
wanted  to  change  his  shop  front,  might 
be  more  ready  to  have  the  matter 
decided  by  an  inspector  who  knew  some- 
thing about  Cornwall  rather  than  by  an 
official  in  Whitehall? ^Yes. 

2858.  Finally,  on  development  plans, 
we  have  had  a lot  of  evidence  before  us 
that  it  is  almost  inevitable,  in  many  cases, 
that  modifications  should  be  made  by  the 
Minister  after  the  enquiry,  and  the  modi- 
fications may  affect  people  who  have 
never  had  an  opportimity,  at  the  enquiry, 
of  dealing  with  them.  What  is  the  solu- 
tion? I think  you  would  agree  that  it 
would  obviously  be  unfair  that  somebody 
should  be  affected  by  a modification, 
which  he  had  no  opportunity  of  dealing 

with? ^Yes,  but  in  the  old  days  we 

should  have  got  the  people  together.  The 
Minister  has  got  the  power  of  consulta- 
tion under  section  10  (3)  of  the  1947  Act. 

2859.  I think  the  evidence  we  had 
from  the  Ministry  of  Housing  was  that 
it  was  quite  impracticable  to  go  back 
to  the  parties  on  modifications.  If  the 
proposed  modifications  are  so  big  that 
they  really  constitute  a new  plan,  then 
they  reopen  the  whole  thing  but  if  the 
modification  only  affected  one  or  two 
individuals  there  would  be  no  reference 

back  to  those  individuals. Of  course, 

if  it  was  always  a case  of  reference  back, 
it  would  mean  still  more  delay  in  getting 
the  development  plan  approved. 

2860.  Mr.  Pritchard:  In  connection 
with  planning  enquiries  the  suggestion 
has  been  made  by  another  witness  that 
it  would  be  of  great  convenience  if  local 
planning  authorities  not  only  made  an 
opening  statement,  but  also  submitted  it 
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in  writing  to  the  objectors  beforehand. 

Could  you  comment  on  that? ^Yes. 

Ttiat  would  be  with  reference  to  appeals, 
but  with  a development  plan  the  planning 
authorities  publish  the  report  of  the 
survey,  and  then  the  written  statement, 
so  you  may  say  all  the  arguments  are 
there.  But  in  the  case  of  an  appeal 
against  a decision  I think,  from  my 
experience,  that  they  do  generally  say 
pretty  clearly  what  their  objections  are, 
but  I do  not  think  they  are  required 
to  do  so,  and  I think  the  Institute  has 
suggested  that  they  should  be  clearly 
reQuired  to  provide  the  reasons  for  their 
objections  before  the  enquiry  is  held. 

2861.  The  present  practice  should  be 

obligatory? Obligatory,  yes. 

2862.  Could  you  comment  on  another 
suggestion  which  has  been  made?  If  an 
application  is  made  to  a planning 
authority  for  permission  to  develop,  and 
no  answer  is  given  within  two  months, 
that  is  deemed  to  be  a refusal.  It  has  been 
suggested  that  it  should  be  deemed  to  be 

consent. 1 think  it  was  the  case,  until 

the  Town  and  Country  Planning  Act, 
1943,  that  if  you  did  not  give  a decision 
within  two  months  the  application  was 
to  be  taken  as  granted.  It  meant  that 
the  planning  authority,  to  be  safe,  would 
always  refuse,  because  if  they  negotiated 
the  time  would  run  out.  I very  well 
remember  a case  in  which  a number  of 
large  landowners  agreed  together  that 
they  would  have  no  building  on  their 
estates,  so  as  to  preserve  them.  One  land- 
owner  did  not  agree,  and  put  in  a plan 
of  development.  The  local  authority  dis- 
cussed the  plan  with  him  and  then  he 
said,  ‘ Two  months  have  gone  by.  I have 
got  your  approval.’ 

2863.  So  you  do  not  think  it  would 
be  practicable  to  make  .that  alteration? 

^No.  That  was  why  the  amendment 

was  made  in  1943. 

2864.  Is  the  appellant  in  difficulty  now 
if  he  appeals  against  a deemed  refusal, 

if  he  does  not  know  any  reason? ^He 

can  always  get  a reason  before  the  en- 
quiry. I think  the  Minister  would  require 
it. 

2865.  May  I just  ask  one  or  two  ques- 

tions about  this  suggestion  that  the  in- 
spector should  give  the  decision  if  the 
parties  agree?  They  would  agree,  I take 
it,  before  the  hearing? es. 

2866.  Would  it  be  practicable,  even  as 
a general  rule,  for  him  to  give  his  deci- 
sion orally  at  the  close  of  the  enquiry? 


1 should  think  he  would  generally 

want  a day  or  two  in  which  to  think  it 
over. 

2867.  Would  it  then  be  quite  obvious 

that  nobody  had  got  at  him  at  aU,  if  I 
may  put  it  like  that? He  could  ad- 

journ the  enquiry  and  perhaps  say  ‘ I 
will  give  my  decision  in  a day  or  two.’ 
If  he  could  stay  down  there  that  would 
be  better. 

2868.  He  would  do  it  orally,  rather 

than  write  a letter,  or  both? 1 think 

he  would  generally  want  to  write.  I think 
he  might,  by  getting  the  parties  together, 
get  agreement  to  a modification. 

2869.  Miss  Oswald : I am  not  clear  in 
what  kind  of  cases  it  is  envisaged  that 
the  inspector  might  give  a decision  him- 
self within  two  or  three  days  of  the 
enquiry,  because  my  impression  was  that 
in  a fair  number  of  cases  .the  Minister, 
or  the  Department,  needed  to  have  other 
consultations  after  the  inspector  had 
made  his  report.  Would  it  be  in  quite 
a limited  number  of  cases,  where  the 
dispute  was  between  the  local  authority 

and  the  objector? 1 think  it  would 

be  in  relatively  minor  cases,  such  as  turn- 
ing a house  into  a shop,  or  deciding  a 
question  of  elevation.  If  the  issue  con- 
cerned the  development  of  a large  area 
of  agricultural  land  and  the  Ministry  of 
Agriculture  objected  to  it,  the  inspector 
would  not  be  able  to  give  a decision. 

2870.  Lord  Balfour  of  Burleigh : In  the 
sort  of  case  that  the  inspector  would 
decide,  it  would  be  a question  of  settling 
the  issue  round  the  table  by  approving  a 

modification,  would  it  not? ^Yes,  but 

I think  there  would  be  cases  where  he 
could  not  get  agreement,  but  would  be 
clear  in  his  own  mind  what  was  the 
solution. 

2871.  In  that  case,  he  would  obviously 

want  time  to  consider  it,  and  put  it  in 
writing,  would  he  not? ^Yes. 

2872.  May  I go  back  to  the  publication 
of  the  inspector’s  report?  One  of  your 
reasons  against  it  was,  I think,  that  it 
would  certainly  involve  further  delay.  I 
think  what  you  had  in  mind  was  publi- 
cation of  the  inspector’s  report  at  some 
time  after  the  enquiry,  but  before  the 

Minister’s  decision? No.  I had  in 

mind  that  the  Minister’s  decision  would 
be  accompanied  by  a copy  of  the  inspec- 
tor’s report. 

2873.  Why  should  that  involve  delay? 
There  has  to  be  a certain  interval  be- 
tween the  holding  of  the  enquiry  and  the 
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report  by  the  inspector  to  the  Minister, 
and  another  interval  .before  the  Minister 
makes  his  decision.  Would  you  have 
just  as  strong  an  objection  to  the  publi- 
cation of  the  inspector’s  re;^rt  if  it  were 
not  delayed  until  the  Minister  gave  his 

decision? No.  My  point  is  that  the 

inspector  would  take  more  time  in 
writing  his  report,  if  he  knew  that  it 
would  be  published  along  with  the 
Minister’s  decision. 

2874.  And  you  think  that  would  be  a 

serious  cause  of  delay?  That  surprises 
me. 1 think  so. 

2875.  Returning  to  the  phrase  in  your 

Memorandum  that  “ the  publication  of 
such  reports  would  create  more  diffi- 
culties than  it  would  resolve”,  you  told 
us  about  your  objection,  and  the  diffi- 
culties it  would  cause.  You  would  agree, 
would  you  not,  that  there  is  a consider- 
able public  demand,  well-founded  or  ill- 
founded,  for  publication? ^Yes. 

2876.  When  you  refer  to  the  difficulties 
it  would  resolve,  you  have  in  mind,  I 
suppose,  the  satisfaction  of  public 

opinion? ^Yes,  I suppose  public 

opinion,  ultimately.  I was  actually  think- 
ing of  the  parties  to  the  appeal,  or  what- 
ever it  was. 

2877.  You  will  agree  that  that  is  a 

matter  of  considerable  importance? 

Indeed,  but  I would  say  that  I can 
remember  a number  of  cases  where  the 
appellant  has  written  expressing  his 
appreciation  of  the  fairness  of  the  hear- 
ing, although  he  has  lost,  and  I cannot 
recollect  any  which  were  the  other  way 
round.  It  is  the  practice  to  help  appel- 
lants, although  the  Ministry  do  not 
encourage  them  to  take  legal  advice. 
Inspectors  always  help  a man  who  is 
putting  his  own  case  and  many  objectors 
appreciate  it  even  though  the  result  is 
not  what  they  had  hoped  for. 

2878.  If  there  was  to  be  publication 
of  the  inspector’s  report,  you  would  not 
contemplate  it  other  than  simultaneously 
with  the  Minister’s  decision?  There  have 
been  suggestions  in  evidence  before  us 
that  the  inspector’s  report  might  be  pub- 
lished as  a separate  document  not  long 
after  the  enquiry,  but  you  would  not 

regard  that  as  a good  plan? ^No,  I do 

not  see  that  it  is  practicable. 

2879.  Mr.  Bowen : In  paragraph  10  of 
your  Memorandum,  you  make  the  sug- 
gestion that  in  certain  cases,  by  agree- 
ment with  the  parties,  the  decision  should 
be  given  by  the  inspector,  and  you  use 


the  phrase  “ in  appropriate  cases  ”. 
Would  it  be  for  the  Minister  to  deter- 
mine what  cases  would  be  appropriate, 
should  it  be  laid  down  beforehand,  or 
should  it  be  determined  by  the  parties? 

1 think  you  would  have  to  leave  it 

to  the  Minister,  because  he  might  con- 
sider that  the  case  involved  important 
policy  issues  which  should  be  left  to  him 
to  decide. 

2880.  Then  it  would  be  for  the 
Minister  to  indicate  that  he  was  willing 
to  let  the  inspector  take  the  decision,  if 
the  parties  were  agreeable  to  that  course? 
^Yes. 

2881.  The  suggestion  in  paragraph  10 
relates  only  to  planning  appeals.  Have 
you  ever  considered  whether  there  was 
a possibility  of  a like  suggestion  being 
adopted  in  compulsory  purchase  cases? 
^I  have  not. 

2882.  Mr.  Burman:  When  you  held 

enquiries  yourself,  did  you  find  that  the 
question  of  compensation  had  a con- 
siderable bearing  on  the  number  of 
appeals  which  came  before  you?  In  other 
words,  if  the  compensation  satisfied  them 
would  they  appeal? ^Probably  not. 

2883.  Sir  Geoffrey  King:  In  your 
answers  to  Mr.  Bowen  you  said  that,  if 
the  suggestion  in  paragraph  10  of  yoiir 
Memorandum  were  adopted  the  Minister 
would  somehow  indicate  that  in  certain 
types  of  cases  he  was  willing  to  leave  it 
to  the  inspector  to  make  the  decision,  if 

the  parties  agreed? ^I  envisaged  the 

Minister  issuing  a circular  id  which  he 
would  indicate  that  in  cases  in  which 
national  policy  did  not  arise,  if  the 
parties  agreed,  he  would  be  glad  to 
authorise  his  inspector  to  act  on  his  be- 
half and  give  a decision. 

2884.  That,  I think,  is  where  the  thing 
becomes  rather  difficult.  It  has  been  sug- 
gested to  us  that  you  might  go  a step 
further  and  allow  certain  classes  of  case 
to  go  to  something  like  an  independent 
tribunal,  but  this  suggestion  has  rather 
fallen  down  on  the  very  point  we  are 

now  discussing. When  we  made  this 

suggestion  we  realised  that  it  would  be 
very  difficult  precisely  to  define  the  types 
of  case,  and,  therefore,  we  thought  it 
better  to  leave  it  to  an  individual  decision 
on  each  case.  I think  if  it  was  broadly 
known  there  would  be  quite  a lot  of 
cases  where  the  parties  would  agree  to 
this. 

2885.  If  it  had  to  be  decided  each  time 
whether  the  inspector  could  dispose  of 
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tile  case,  you  would  get  no  real  saving. 
If  the  case  had  to  go  up  with  a recom- 
mendation by  the  inspector;  “I  think 
this  is  a case  I might  decide  ”,  that  would 

hardly  be  a practical  policy? No,  I 

do  not  think  so. 

2886.  So  you  have  to  get  some  broad 

description  of  the  type  of  case? 

think  so.  I think  you  could  broadly  indi- 
cate it,  but  not  precisely. 

2887.  I want  to  put  a question  to  you 
which  I also  put  to  the  County  Councils 
Association.  I want  to  know  whether 
your  Institute  would  agree  that  it  was 
practicable  to  go  further  than  this  and 
devolve  decisions,  in  some  types  of  case, 
to  some  type  of  body  other  than  the 

inspector? No,  I do  not  think  so.  The 

point  is  that  even  if  the  inspector  gives 
a decision  he  is  acting  for  the  Minister. 
It  is  the  Minister’s  decision.  The  Minister 
has  the  responsibility  of  securing  a 
national  policy  and  he  could  not  devolve 
that  responsibility  on  to  somebody  else. 

2888.  How  far  would  your  views  on 
that  be  influenced  by  the  difficulties, 
which  I imagine  would  be  considerable, 
of  giving  any  kind  of  direction  to  a 
tribunal  as  to  what  was  the  policy  in 

certain  types  of  case? 1 do  not  think 

you  could  do  that. 

2889.  You  would  agree,  would  you  not, 

that  if  there  was  such  a tribunal,  and  if 
one  had  a policy,  you  would  in  some 
way  have  to  get  over  that  difficulty? 
Otherwise  the  decision  would  be  left  to 
some  well-meaning,  but  otherwise  unin- 
formed, person? ^Yes. 

2890.  Major  Morrison:  You  indicate 
that  you  feel  there  is  public  anxiety 
about  delays.  Can  you  say  if  you 
have  had  much  evidence  of  delays 
in  holding  the  enquiries,  or  is  it  really  a 
question  of  anxiety  at  the  results  of  the 

decisions? ^It  is  mostly  the  delay  after 

the  enquiry  has  been  held,  particularly 
with  regard  to  development  plans. 

2891.  And  you  advocate  that  ‘in- 
creases in  staff  at  the  Ministry  of  Hous- 
ing and  Local  Government  which  are 
requisite  to  secure  this  desirable  end 
■should  be  made  ’.  Can  you  give  us  any 
indication  of  how  much  the  inspectorate 

has  increased  since  before  the  war? 

I should  have  said  that  the  inspectorate 
had  a strength  of  about  30  before  the 
war  ; it  is  about  90  now.  Of  course,  be- 
fore the  war  the  county  councils  were  not 


planning  authorities  and  every  council, 
i think  1,441  in  all,  had  some  sort  of 
planning  adviser.  These  councils  have 
been  able  to  reduce  the  numbers  of  their 
advisers.  On  the  other  hand,  there  is  now 
a continuous  survey  process.  I should 
say  that  the  total  numbers  involved  out- 
side the  Ministry  have  not  increased 
enormously. 

2892.  Mr.  Russell : Going  back  to  the 
question  of  defining  what  sort  of  plan- 
ning appeal  was  appropriate  for  decision 
by  the  inspector,  do  you  think  that  the 
question  whether  a national  policy  was 
involved  in  a particular  appeal  could  be 
reliably  left  to  the  planning  authority, 
who  I presume  are  responsible  people? 

1 think  the  local  planning  authority 

would  look  at  it  more  from  the  local 
planning  point  of  view,  than  from  the 
national  policy  point  of  view. 

2893. 1 am  merely  asking  whether  they 
would  not,  perhaps,  be  appropriate 
people  to  decide  whether  it  was  a simple 
case,  which  could  properly  be  decided  by 
the  Inspector,  or  whether  it  was  the  sort 
of  case  in  which  they  thought  the  Minis- 
ter would  like  to  concern  himself? 
Would  they  be  a suitable  touchstone? 

^No.  I imagine  they  would  take  that 

sort  of  point  into  consideration,  but  I 
do  not  think  their  decision  could  be  final. 

2894.  It  would  only  be  a decision 
whether  the  inspector  was  going  to  de- 
cide the  case,  on  behalf  of  the  Minister, 
or  whether  the  Minister  was  going  to 
decide  it,  probably  through  somebody 

else? Yes,  it  is  conceivable  that  they 

might  think  that  they  were  more  likely 
to  get  a decision  in  their  favour  if  there 
was  a local  decision. 

2895.  But  there  are  two  people  who 
have  to  agree.  The  other  party  may  say ; 

‘ I am  not  going  to  agree  My 

experience  of  the  other  parties — and 
eminent  counsel  have  also  given  me  this 
view — ^is  that  they  would  be  prepared  to 
leave  practically  every  case  on  appeal  to 
the  decision  of  the  inspector. 

2896.  Chairman:  Let  me  turn  this 
question  the  other  way  round.  You  were 
saying  that  there  are  some  things  which 
clearly  must  be  reserved  to  the  Minister? 
^Yes. 

2897.  And  the  reason  you  gave  for  that 
was  that  on  occasion  the  Minister,  or  his 
Department,  had  to  settle  the  matter  with 
a fellow  Minister  and  his  Department? 
^Yes. 
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2898.  A particular  example  of  a case 
raising  a national  issue,  which  you  gave, 
was  one  in  which  a large  amount  of  agri- 
cultural land  might  be  involved,  and  in 
which  the  inspector,  the  Department  and 
the  Minister  would  have  to  consult  with 
the  Ministry  of  Agriculture  before  they 
could  arrive  at  a decision.  Leaving  aside 
for  the  moment  any  question  whether 
this  consultation  is  in  public  or  private, 
suppose  that  the  consultation  with  the 
Ministry  of  Agriculture,  and  the  agree- 
ment of  the  Minister  of  Agriculture  to 
what  might  be  done,  were  obtained  be- 
fore the  stage  at  which  the  inspector  held 
the  enquiry,  so  that  the  element  of 
national  interest,  so  to  speak,  were  dis- 
posed of  in  the  sense  of  it  being  known 

and  ascertained  before  the  enquiry? 

Known  to  the  Minister? 

2899.  Yes.  Do  you  think  that  there  are 
other  cases  where  the  Minister  would  not 
be  able  to  let  the  inspector  decide,  be- 
cause issues  of  national  interest  arose, 
which  concerned  him  and  his  Depart- 
ment, and  could  not  be  dealt  with  in  any 


other  way,  or  is  it  really  only  these  inter- 
departmental issues? ^The  Minister  is 

also  the  co-ordinator  of  planning,  and  of 
development  plans  and  there  might  be  a 
case  where  the  issue  might  affect  some 
other  local  authority. 

2900.  But  that  is  the  sort  of  issue  that 

would  be  left? think  so. 

2901.  So,  in  principle,  if  this  inter- 
departmental difficulty  could  be  resolved, 
there  might  be  a way  to  decentralise 
this  mass  of  appeals  and  get  rid  of  it 
from  the  headquarters  work.  I gather  that 
it  is  weighing  them  down  very  heavily, 
as  well  as  causing  delays  in  the  areas 
from  which  the  appeals  come. — Decen- 
tralise to  the  inspectors? 

2902.  I am  assuming  at  the  moment 

that  it  would  be  to  the  inspectors.  In 
principle,  one  might  be  able  to  decen- 
tralise, given  that  a knowledge  of  the 
policy  went  with  the  decision? ^Yes. 

2903.  That  is  you  view? ^That  is 

my  view. 

Chairman : Thank  you  very  much  for 
appearing  before  us  today. 


(The  witness  withdrew.) 
(Adjourned  until  2.30  p.m.) 


Memorandum  submitted  by  Professor  W.  A,  Robson 

Prefatory  Note  : I wish  to  submit  as  part  of  my  evidence  my  book  entitled  ‘ Justice 
and  Admifiistrative  Law  ’ (3rd  Edition)  ; and  the  article  entitled  ‘ Public  Inquiries 
as  an  Instrument  of  Government  published  in  The  British  Journal  of  Administrative 
Law  for  December,  1954.  I have  not  attempted  to  summarise  in  this  memorandum 
the  material  contained  in  these  published  works ; nor  have  I thought  it  necessary 
to  repeat  here  the  general  conclusions  and  proposals  concerniing  administrative 
tribunals  expressed  in  the  book  (especially  Chapter  8),  although  I have  made 
occasional  references  to  them.  This  memorandum  should  therefore  be  regarded  as 
a separate  and  distinct  statement  which  is  supplementary  to  the  publications  mentioned 
above. 


1.  An  animated  and  sometimes  heated  discussion  has  been  going  on  in  this 
country  for  the  past  20  or  30  years  about  administrative  law.  It  is,  indeed,  the 
great  debate  of  our  time  in  the  realm  of  law  and  government.  It  concerns  the 
powers  of  Ministers,  the  relations  between  the  executive  and  the  judiciary,  adminis- 
trative tribunals,  and  the  meaning  of  the  rule  of  law.  The  issues  can  best  be 
understood  if  they  are  seen  in  their  historical  setting.  I -propose,  therefore,  to  • 
begin  with  a brief  outline  of  the  constitutional  background  against  w'hich  adminis- 
trative adjudication  has  developed. 
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The  Historical  Background 

2.  During  the  Middle  Ages>  the  common  law  managed  to  restrain  to  a certain 
extent  the  strong  central  administration  which  grew  up  after  the  Norman  Conquest. 
In  the  13th  century  the  judicature  became  clearly  differentiated  from  the  executive, 
and  the  King’s  judges  administered  in  the  royal  courts  a common  law  applicable 
to  the  entire  nation.  In  the  Tudor  period  the  royal  power  grew  substantially  greater. 
But  the  Tudor  monarchs  never  opposed  the  doctrine  enunciated  by  Bracton  that 
the  King,  although  not  under  any  man,  ruled  under  God  and  the  law.  In  a number 
of  judicial  decisions  between  the  reigns  of  Henry  IV  and  Elizabeth  I,  the  Courts 
applied  this  concept  in  various  ways.  Thus,  when  the  Crown  sought  to  grant 
profitable  monopolies  to  private  persons  or  companies,  the  Courts  held  that  only 
Parliament  could  create  monopolies.  Again,  when  the  Crown  tried  to  seize  private 
property  by  Letters  Patent  without  giving  the  owner  a hearing  and  without  adjudi- 
cation, the  Courts  held  that  property  could  be  forfeited  only  in  accordance  with 
the  law  of  the  land,  and  hence  not  by  Letters  Patent. 

3.  The  Stuart  Kings  came  into  open  conflict  with  the  judges  over  their  right  to 
decide  questions  affecting  the  royal  power,  and  even  to  pronounce  an  independent 
judgment  in  cases  in  which  the  King  had  an  interest.  Bacon,  in  his  essay  entitled 
‘ Of  Judicature  written  in  1612,  declared  that  the  judges  should  be  ‘ hons,  but 
yet  lions  under  the  throne  ’.  ‘ It  is  a happy  thing  in  a State  he  wrote,  ‘ when  Kings 
and  States  do  often  consult  with  Judges,  and  again,  when  Judges  do  often  consult 
with  the  King  and  State;  the  one,  when  there  is  matter  of  law  intervenient  in 
business  of  state  ; the  other,  when  there  is  some  consideration  of  state  intervenient 
in  matter  of  law  The  following  year  he  became  Attorney  General. 

4.  Bacon’s  view  of  the  subordinate  position  of  the  judges  was  strongly  opposed 
by  Sir  Edward  Coke,  his  great  rival,  who  became  Lord  Chief  Justice  of  the  i^ng’s 
Bench  in  the  same  year.  Coke  refused  to  comply  with  the  King’s  wishes  in  a 
number  of  cases  where  the  royal  prerogative  was  involved,  and  his  attitude  led 
to  his  dismissal  from  the  bench.  James  I harangued  the  judges  on  more  than  one 
occasion  on  their  duty  to  respect  the  royal  prerogative  and  power(i). 

‘ First  said  the  King,  ‘ encroach  not  upon  the  prerogative  of  the  Crown : 
if  there  falls  out  a question  that  concerns  my  prerogative  or  mystery  of  state, 
deal  not  with  it,  till  you  consult  with  the  King,  or  his  council,  or  both  ; for 
they  are  transcendent  matters  . . . that  which  concerns  the  mystery . of  the 
King’s  power  is  not  lawful  to  be  disputed,  for  that  is  to  wade  into  the  weakness 
of  princes  and  to  take  away  the  mystical  reverence  that  belongs  unto  them 
that  sit  in  the  throne  of  God. 

‘ Secondly,  that  you  keep  yourselves  within  your  own  benches,  not  to  invade 
other  jurisdictions,  which  is  unfit  and  an  unlawful  thing.  . . . Keep  you  there- 
fore all  in  your  own  bounds,  and  for  my  part,  I desire  you  to  give  me  no 
more  right,  in  my  private  prerogative,  than  you  give  to  any  subject,  and  therein 
I win  be  acquiescent : as  for  the  absolute  prerogative  of  the  crown,  that  is 
no  subject  for  the  tongue  of  a lawyer,  nor  is  lawful  to  be  disputed.’ 

5.  On  an  earlier  occasion  James  had  sent  for  the  judges  and  told  them  that  it 
was  for  him  to  decide  in  what  court  a case  should  be  tried.  The  judges  had  claimed 
that  the  decision  lay  with  them.  Coke’s  account  of  the  audience  is  as  foUows(-) : — 

‘ Then  the  King  said  that  he  thought  that  the  law  was  founded  upon  reason, 
and  that  he  and  others  had  reason  as  well  as  the  judges : To  which  it  was 
answered  by  me  that,  true  it  was,  that  God  had  endowed  His  Majesty  with 
excellent  science  and  great  endowments  of  nature ; but  His  Majesty  was  not 
learned  in  the  laws  of  his  realm  of  England,  and  causes  which  concern  the 
life,  or  inheritance,  or  goods,  or  fortunes  of  his  subjects,  are  not  to  be  decided 
by  natural  reason,  but  by  'the  artificial  reason  and  judgment  of  law,  which  law 
is  an  act  which  requires  long  study  and  experience,  before  that  a man  can 
attain  to  the  cognizance  of  it : and  that  the  law  was  the  golden  met-wand 

(')  J.  A.  R.  Marriott:  The  Crisis  of  English  Liberty,  p.  101. 

C)  Prohibitions  del  Roy  (1607)  12  Coke’s  Reports,  pp.  64-5. 
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and  measure  to  try  the  causes  of  the  subject ; and  which  protected  His  Majesty 
in  safety  and  peace:  with  which  the  King  was  greatly  offended,  and  said,  that 
then  he  should  be  under  the  law,  which  was  treason  to  affirm,  as  he  said ; to 
which  I said,  that  Bracton  saith  quod  Rex  non  debet  esse  sub  homine,  sed  sub 
deo  et  lege’ 

6.  In  the  constitutional  struggle  which  took  place  later  in  the  17th  century  the 
judges  and  the  lawyers  made  common  cause  with  Parliament  against  the  King. 
For  this  reason  the  revolution  of  1688  has  been  called  ‘the  triumph  of  the  lawyers 
over  the  Executive ’(^)-  Two  essential  features  of  the  settlement  were  that  the 
independence  of  the  judges  was  established  and  the  sovereignty  of  Parliament  placed 
beyond  question.  Henceforth  there  was  to  be  one  system  of  law  to  which  all  would 
owe  obedience.  The  only  prerogatives  permitted  to  the  King  would  be  those 
recognised  by  the  law. 

7.  Three  important  consequences  have  resulted  from  this  struggle.  First,  the 
executive  cannot  rely  on  any  inherent  powers  other  than  the  carefully  defined  and 
limited  prerogatives  of  the  Crown.  Second,  the  judges  are  expected  to  protect  the 
subject  against  the  Executive,  for  as  guardians  of  the  law  they  are  supposed  to 
enforce  and  protect  the  settlement  of  1688.  Third,  the  idea  of  ‘Government’  and 
the  notion  of  ‘ law  ’ have  often  seemed  to  he  opposed  to  one  another.  The  conflict 
between  King  and  Commons  died  out  with  the  development  of  constitutional 
monarchy  and  Cabinet  government;  but  the  conflict  between  James  and  his  judges 
survived  long  afterwards  in  an  antagonism  between  the  legal  pro>fession  and  the 
Executive. 

S.  The  constitutional  development  of  this  country  and  the  outlook  of  the  nation 
have  been  greatly  influenced  by  these  historic  events.  We  regard  it  as  essential  that 
the  executive  should  not  interfere  with  the  judiciary  in  the  exercise  of  its  judicial 
functions.  This  is,  indeed,  almost  the  only  sense  in  which  the  separation  of  powers 
is  strictlv  applied  in  the  United  Kingdom.  On  the  other  hand,  it  is  supposed  to 
be  right  *and  proper  that  the  judiciary  should  interfere  with  the  executive  whenever 
it  is  alleged  that  a Minister  or  a Department  has  acted  illegally.  By  contrast,  in 
France  and  many  other  countries,  the  principle  of  the  separation  of  powers  is  held 
to  mean  that  each  of  the  three  branches  of  government  shall  be  self-contained 
and  shall  not  interfere  with  the  other  branches.  According  to  French  ideas,  for  a 
Court  to  be  able  to  reverse  the  decisions  of  an  executive  authority  is  tantamount 
to  allowing  the  judiciary  to  control  the  executive  and  thus  violates  the  principle 
of  the  separation  of  powers.  French  jurists  hold  that  an  appeal  from  an  administrative 
authority  should  lie  to  a higher  administrative  organ,  just  as  an  appeal  from  a 
judicial  Court  lies  to  a higher  Court. 

9.  It  is  this  insistence  on  the  need  for  a strict  separation  of  powers  and  not  its 
abrogation  which  has  led  many  countries  in  Europe  and  elsewhere  to  establish 
administrative  tribunals  as  part  of  their  droit  administratif.  Such  tribunals  were 
never  intended,  as  Dicey  wrongly  maintained,  to  place  officials  in  a position  of 
privilege  ; but  rather  as  a means  of  providing  redress  for  the  citizen  against  the 
government. 

10.  In  England  the  concept  of  the  rule  of  law  gradually  came  to  be  identified 
with  the  idea  that  the  judges,  in  ordinary  legal  proceedings  in  the  ordinary  courts, 
can  pronounce  upon  the  legal  validity  of  the  acts  of  public  authorities.  This  con- 
ception of  an  indivisible  system  of  law  and  a single  judicature  commanding  universal 
obedience  from  public  authorities  and  citizens  alike,  seemed  to  men  who  had  been 
brought  up  on  Dicey  and  The  New  Despotism  to  be  threatened  not  only  by  the 
emergence  of  a series  of  administrative  tribunals  but  by  the  mere  recognition  of 
public  law  as  something  distinct  from  private  law.  Any  attempt  to  divide  the 
seamless  web  of  the  law  in  this  way,  they  contended,  is  to  destroy  its  universality 
and  consequently  its  power  to  keep  the  executive  within  bounds.  If  such  an  attempt 
succeeded,  so  the  argument  ran,  it  would  result  in  public  administration  rising 
above  the  law  and  producing  a state  of  tyranny. 

(0  G.  M.  Trevelyan:  History  of  England  (1927),  p.  506. 
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Public  Law  and  Private  Law 

11.  A fundamental  distinction  has  in  fact  been  established  for  many  years  between 
public  law  and  private  law.  This  does  not  imply  that  a clear  line  has  been  drawn 
sharply  separating  public  authorities  from  private  persons  in  respect  of  their  legal 
rights  and  duties  ; nor  does  it  mean  that  different  canons  of  interpretation  are 
applied  by  the  Courts  to  powers  possessed  by  public  authorities  compared  with 
similar  powers  possessed  by  private  persons.  What  it  signifies  is  that  the  law  reflating 
public  authorities  and  the  services  they  carry  out  has  a special  character  of  its  own 
which  is  quite  different  from  the  law  regulating  private  persons  or  institutions  and 
their  activities  inter  se.  This  is  due,  not  to  the  influence  of  writers  holding  heretical 
opinions  nor  to  the  ‘ advocates  of  absolutism  ’ denounced  by  Roscoe  Pound,  but 
to  the  work  of  Parliament.  It  is  the  Queen’s  most  Excellent  Majesty,  by  and  with 
the  advice  and  consent  of  the  Lords  Spiritual  and  Temporal,  and  Commons  in 
Parliament  assembled,  and  by  the  authority  of  the  same,  which  has  enacted  the 
immense  mass  of  legislation  that  has  transformed  our  system  of  law  and  government. 

12.  Most  functions  of  government  have  no  counterpart  in  private  activity.  The 
control  of  traffic,  the  provision  of  fire  brigades,  the  arrest  and  punishment  of 
criminals,  the  fixing  of  a building  line,  town  and  country  planning,  the  repair, 
construction,  cleansing  and  lighting  of  highways,  the  provision  of  currency,  the 
inspection  and  regulation  of  weights  and  measures,  customs  and  excise,  factory 
regulation,  public  health  functions,  the  protection  of  children  and  young  persons, 
the  issue  of  passports,  exchange  control,  defence,  drug  control,  port  sanitation. — 
these  and  innumerable  other  services  are  peculiar  to  public  administration  and  are 
not  found  outside  that  sphere.  In  carrying  out  these  services  the  executive  organs 
represent  the  collective  power  of  the  community  and  for  this  reason  are  distinguished 
from  private  persons.  They  are  authorised  to  require  citizens  to  act  in  many 
different  ways  In  regard  to  their  persons  and  property,  ranging  from  the  quarantining 
of  sick  persons  to  the  payment  of  taxes,  from  compliance  with  building  regulations 
to  passing  a motor  driving  test.  They  are  also  empowered  to  provide  many  different 
services  to  the  public,  both  in  cash  and  In  kind,  the  mere  enumeration  of  which 
would  fill  many  pages. 

13.  The  legislation  relating  to  the  public  services  usually  enacts  that  the  executive 
organs  are  not  to  be  treated  as  private  persons  even  when  their  functions  may 
appear  superficially  to  be  similar.  The  Post  Office,  for  example,  is  not  placed  in 
the  same  legal  position  as  a common  carrier  in  regard  to  the  conveyance  of  mail, 
nor  is  the  telephone  service  conducted  on  an  ordinary  contractual  basis.  The  reason 
for  this  must  be  sought  in  the  fact  that  the  primary  purpose  of  the  Postmaster 
General  is  the  provision  and  maintenance  of  communications  and  not  the  making 
of  a profit,  although  a large  surplus  has  often  been  made.  Again,  a local  authority 
clearing  a slum  is  in  a quite  different  legal  position  from  a speculative  builder 
engaged  in  similar  operations.  Taxes  are  not  debts,  nor  are  they  governed  by  the 
law  relating  to  the  recovery  of  debts  owed  to  private  persons.  The  relation  between 
the  Crown  and  Ministers,  between  Ministers  and  civil  servants,  and  the  position 
of  the  armed  forces,  is  not  contractual  and  is  not  governed  by  the  law  applying  to 
contracts  of  employment.  One  could  multiply  these  illustrations  indefinitely. 

14.  All  this  shows  that  the  domain  of  public  law  is  largely  or  wholly  distinct 
from  that  of  private  law.  It  is  impossible  to  deny  that  we  have  a vast  body  of 
public  law  governing  the  constitution,  powers,  duties,  liabilities,  rights,  procedure, 
finance,  and  control  of  public  authorities  which  is  distinct  from  the  law  regulating 
the  relations  between  private  persons  or  determining  the  rights  and  interests  of 
private  persons  in  regard  to  their  property,  and  other  matters.  This  vast  development 
of  public  law  is  a great  movement  of  which  administrative  justice  forms  part ; it 
is  the  background  against  which  administrative  tribunals  can  be  seen  in  their  proper 
I>erspeotive, 

15.  The  chief  unity  which  the  law  possesses  today  is  derived  from  the  fact  that 
Parliament  is  the  principal  begetter  both  of  private  law  and  of  public  law.  When 
powers  are  conferred  on  the  Executive,  whether  they  are  administrative,  legislative, 
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or  judicial,  it  is  Parliament  which  confers  them.  And  what  Parliament  has  given. 
Parliament  can  take  away.  There  are  no  signs  of  the  growth  of  any  inherent 
powers' in  the  executive,  no  attempt  to  claim  that  it  is  autonomous,  or  mdependent 
of  the  legislature. 

Judicial  Review  of  the  Executive 

16.  Judicial  control  over  public  administration  was  never  very  effective  in  this 
country,  despite  the  smug  complacency  of  lawyers  and  politicians  brought  up  on 
Dicey’s  Law  of  the  Constitution,  and  the  frequent  repetition  of  flattering  but  false 
contrasts  between  the  happy  state  of  England,  where  every  citizen  could  rest  secure 
in  the  knowledge  that  the  courts  would  defend  him  against  arbitrary  or  tyrannical 
official  action,  and  unhappy  France,  where  droit  administratif  was  supposed  to  protect 
the  privileges  of  oflicials,  and  shelter  executive  wrongdoing. 

17,  There  are  many  causes  for  this  weakness  of  judicial  control.  First,  the  archaic 
and  complicated  procedure  of  our  Courts.  I know  of  no  other  country  in  the  world 
where  the  practitioner’s  statement  of  the  procedure  of  the  High  Court  runs  to  3,850 
pages(i).  (Excluding  the  Index  and  table  of  cases,  which  occupy  a further  814  pages), 
and  that  of  the  County  Courts  to  1,925  pages(2).  (Excluding  the  Index  and  table 
of  cases,  which  occupy  420  pages.)  Second,  the  enormous  cost  of  litigation  in  the 
ordinary  Courts  prevents  the  vast  majority  of  the  population  from  using  them, 
despite  the  introduction  of  a system  of  legal  aid.  Third,  the  Courts  usually  apply 
to  disputes  arising  from  public  administration  the  rules,  doctrines,  standards  and 
precedents  which  have  been  evolved  for  dealing  with  disputes  between  private 
persons.  Fourth,  untd  the  Crown  Proceedings  Act,  1947,  a Minister  could  not  be 
sued  for  the  wrongful  acts  of  his  officials  and  breaches  of  .contract  by  the  Crown 
could  only  be  pursued  by  a petition  of  right  with  the  consent  of  the  Attorney-General. 
Even  since  the  passing  of  that  Act  the  Executive  enjoys  in  many  respects  a position 
of  advantage  in  the  Courts,  e.g.,  the  ability  of  Ministers  to  refuse  to  produce 
documents,  the  limited  liability  of  the  Postmaster  General,  etc.  Fifth,  the  forms  of 
action  available  to  a litigant  in  the  ordinary  Courts  are  strictly  limited,  and  unless 
he  can  bring  his  case  within  one  of  these  forms  he  has  no  chance  of  success. 
Sixth,  the  increasing  coniplexity  and  technicality  of  public  administration  appear 
to  have  made  the  Courts  encounter  increasing  difficulty  in  attempting  to  control  or 
even  inquire  into  the  substance  of  Executive  action,  and  have  led  them  to  concentrate 
on  the  purely  formal  aspects  of  legality.  Lastly,  the  notion  of  a unified  system  of 
justice  has  inhibited  the  courts  from  devising  new  doctrines,  new  remedies,  and 
new  standards  of  conduct  which  are  needed  to  meet  the  problems  created  by  the 
Administrative  State  of  the  mid-twentieth  century.  On  the  other  hand,  old  and 
outworn  legal  rules,  such  as  the  absurd  distinction  between  misfeasance  and  non- 
feasance(3),  have  continued  long  after  the  causes  for  their  existence  have  disappeared 
and  irrespective  of  any  rational  justification. 


The  Increase  of  Administrative  Powers 

18.  Until  late  in  the  nineteenth  century  the  situation  was  not  very  serious  because 
Parliament  neither  wished  nor  intended  that  the  Executive  should  have  a wide  range 
of  action  in  either  the  economic  or  the  social  sphere.  Ministers  were  therefore  not 
armed  with  extensive  powers,  except  those  they  derived  from  the  prerogative.  But 
with  the  turn  of  the  century  a change  occurred.  The  radical  reforms  of  the  Liberal 
governments  of  1906-1914  ; the  unforseen  cataclysm  of  the  first  world  war  ; the 
general  strike  of  1926  ; the  prolonged  depression  with  its  vast  burden  of  mass 
unemployment : the  economic  crisis  of  1931  ; the  widening  of  the  franchise  leading 
to  a popular  demand  for  new  and  better  social  services  ; the  adoption  of  vast 

(0  See  The  Annual  Practice,  1956. 

E)  See  The  County  Court  Practice,  1956. 

(^)  A hi^way  authority  who  allows  the  highway  to  fall  into  disrepair  is  not  liable  for  injury 
caused  to  persons  using  it  by  potholes  or  other  defects  arising  from  this  cause,  for  this  is  non-  ■ 
feasance  which  is  not  actionable.  If,  however,  the  Authority  does  any  work  on  the  road,  it  will 
be  liable  for  negligence  therein  resulting  in  injury  to  users,  for  this  is  misfeasance.  The  leading 
case  is  Russell  v.  Men  of  Heron  (1788)  2 T.R.  667. 


Printed  image  digitised  by  the  University  of  Southampton  Library  Digitisation  Unit 


EVIDENCE  OF  PROFESSOR  W.  A.  ROBSON 


487 


programmes  of  education,  housing,  town  and  country  planning,  social  security  and 
health  services ; the  outbreak  of  the  second  world  conflict,  waged  in  terms  of  total 
warfare.;  the  return  to  power  in  1945  of  a Labour  Government  pledged  to  economic 
planning,  nationalisation,  full  employment  and  a greater  degree  of  equality ; the 
grave  problem  of  balance  of  payments ; the  acceptance  by  the  Conservative  Govern- 
ments since  1951  of  the  policy  of  full  employment  and  the  principles  of  a welfare 
state:  this  sequence  of  historic  events  transformed  the  situation.  Now,  for  a variety 
of  reasons,  Parliament  wanted  the  government  to  possess  vast,  overwhelming  powers 
over  an  immense  range  of  matters  affecting  the  everyday  life  of  the  community. 
Looking  back  we  can  see  that  this  movement  continued  no  matter  which  party 
was  in  power.  Each  emergency  led  to  an  expansion  in  the  power  of  the  Executive 
to  enable  it  to  deal  with  the  situation ; and  the  powers  thus  acquired  have  often 
remained  in  force  after  the  emergency  has  disappeared. 

19.  This  long  series  of  events  produced  a spate  of  legislation  conferring  wide 
discretionary  powers  on  Ministers  and  their  Departments  in  regard  to  a great  variety 
of  subjects.  Many  of  these  powers  are  formulated  in  subjective  terms  and  are  not 
subject  to  scrutiny  in  the  Courts  since  the  decision  in  Liversidge  v.  Anderson  (1942) 
A.C.  p.  206.  In  that  case  the  House  of  Lords  had  to  consider  the  meaning  of  the 
expression  “ if  the  Secretary  of  State  has  reasonable  cause  to  believe  ” in  a Defence 
Regulation.  The  point  at  issue  was  whether  the  existence  of  reasonable  cause  is  to 
be  proved  by  facts  established  in  Court  showing  the  reasonableness  of  the  Home 
Secretary’s  belief ; or  whether  the  mere  statement  by  the  Minister  that  he  had  a 
reasonable  cause  for  his  belief  is  conclusive  and  not  open  to  challenge  or  examina- 
tion. The  House  of  Lords  decided  by  a majority  that  the  matter  is  wholly  within 
the  Minister’s  discretion. 

20.  The  Courts  have  been  unable  to  provide  an  efficient  and  acceptable  system 
of  judicial  review  of  public  administration  in  the  context  of  this  expanding  universe- 
-of  executive  power.  They  have  been  gravely  handicapped  by  their  own  limitations, 
many  of  >them  self-imposed ; by  the  common  law  rules  of  evidence  and  the  canons 
of  statutory  interpretation  ; by  the  doctrine  of  stare  decisis ; by  the  excessively 
high  cost  of  litigation  ; and  by  the  reluctance  of  the  legal  profession  to  accept  drastic 
reforms — or  indeed,  any  reforms  at  aU. 


The  Rise  of  Administrative  Justice 

21.  These  factors  made  the  introduction  and  development  of  administrative 
tribunals  to  adjudicate  in  matters  connected  with  the  newer  functions  of  the  State, 
not  only  necessary  but  inevitable(^). 

22.  The  movement  leading  to  administrative  justice  was  not  at  any  time  based  on 
a comprehensive  appreciation  of  the  position  as  a whole,  or  on  the  formulation 
,and  application  of  general  principles.  In  a characteristically  English  manner 
expedients  were  devised  on  an  ad  hoc  basis  to  solve  particular  problems  as  they 
arose.  For  long  no  one  was  even  aware  of  the  size  and  significance  of  the  movement. 
•And  at  no  time  has  Parliament,  or  the  Government,  or  individual  Ministers,  discussed 
the  principles  which  should  inform  a system  of  administrative  justice.  The  number 
and  variety  of  .tribunals  have  grown  continually,  but  they  have  remained  strictly 
ad  hoc.  Neither  Parliament  nor  the  government  has  felt  able  to  rise  to  the  height 
ot  a general  proposition  on  this  vital  subject.  In  consequence,  while  we  have  a 
multitude  of  administrative  tribunals  we  have  not  evolved  a coherent  system  of 
.administrative  justice. 

23.  We  have  now  reached  a stage  where  what  is  needed  is  the  formulation  of 
principles  to  enable  us  to  introduce  greater  simplicity  and  coherence  into  the  vast 
heterogeneous  mass  of  administrative  tribunals.  We  have  now  gained  sufficient 
experience  to  enable  us  to  know  what  degree  and  kind  of  consolidation  we  should 
seek  to  bring,  about ; what  is  the  proper  sphere  and  jurisdiction  of  administrative 

(‘)  I have  analysed  the  causes  which  led  to  the  growth  of  administrative  justice  in  my  book 
Justice  and  Administrative  Law,  Chapter  8. 
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tribunals ; what  should  be  the  method  of  appointment  and  conditions  of  service 
of  their  members ; what  provision  should  be  made  for  appealing  against 
decisions ; and  so  forth.  I propose,  therefore,  in  what  follows  to  address  myself 
to  these  questions. 

24.  No  one  can  seriously  question  the  value  of  the  work  now  being  performed 
by  administrative  tribunals  or  believe  that  the  vast  bulk  of  it  could  be  handed  over 
to  the  Courts.  I regard  this  as  a self-evident  statement  which  can  be  supported  by 
much  evidence.  I hope  the  Committee  will  be  sufficiently  convinced  by  the  published 
material  on  the  subject  to  make  it  unnecessary  for  me  to  argue  the  matter : but 
I shall  be  prepared  to  do  so  if  there  is  any  doubt  about  it  in  the  minds  of  the 
Committee. 


Need  for  a more  orderly  system 

25.  Assuming  that  the  need  for  administrative  tribunals  will  continue  indefinitely 
and  that  we  should  now  regard  them  as  a f«rmanent  feature  of  the  constitutional 
landscape,  the  question  arises  whether  something  can  and  should  be  done  to  produce 
a more  coherent  and  orderly  system.  The  impression  one  gets  is  that  Ministers 
are  apt  to  set  up  ad  hoc  tribunals  to  meet  the  special  needs  of  their  Departments 
or  of  new  legislation  with  little  thought  to  the  question  whether  an  existing  tribunal 
or  tribunals  could  be  entrusted  with  the  work.  It  is  true  that  there  have  been 
occasional  instances  of  integration,  as,  for  example,  when  the  Lands  Tribunal  was 
given  jurisdiction  to  hear  appeals  from  Local  Valuation  Courts.  But  this  is  excep- 
tional. and  the  general  trend  has  been  one  of  continuous  proliferation  of  tribunals. 
A movement  towards  simplification  and  integration  would  have  many  advantages. 


Amalgamation  of  certain  tribunals 

26.  How  could  this  be  achieved?  If  we  take  the  existing  tribunals,  the  following 
methods  of  consolidation  suggest  themselves. 

27.  The  local  tribunals  established  under  the  National  Insurance  Acts  might 
form  the  nucleus  of  tribunals  for  adjudicating  on  all  money  claims  by  individuals 
against  public  authorities  arising  from  the  social  services  or  by  way  of  compensation 
for  loss  of  employment,  etc.,  caused  by  nationalisation.  They  would  supersede  the 
appeals  tribunals  set  up  under  the  National  Assistance  Act,  1948  ; the  referees  who 
adjudicate  on  disputed  claims  for  family  allowances  under  the  Family  Allowances 
Act  I the  compensation  tribunals  appointed  by  the  Minister  of  Labour  and  National 
Service  to  consider  claims  for  loss  of  employment,  diminution  of  emoluments,  loss 
of  pension  rights  and  similar  benefits  in  consequence  of  nationalisation  ; the  pensions 
appeal  tribunis  appointed  under  the  Pensions  Appeal  Tribunals  Act ; and  those 
departments  which  act  as  administrative  tribunals  in  respect  of  disputed  claims  to 
superannuation,  such  as  the  Ministry  of  Housing  and  Local  Government  in  relation 
to  local  government  officers  and  the  Ministry  of  Education  in  relation  to  teachers* 
superannuation. 

28.  This  amalgamation  would  give  us  a set  of  tribunals  with  an  extensive  but 
compact  jurisdiction.  All  the  cases  they  would  consider  and  determine  would  relate 
to  claims  for  money  by  way  of  benefit,  assistance,  compensation,  allowance  or 
superannuation,  subject  to  specified  conditions  being  satisfied.  These  conditions 
concern  changes  in  the  position  of  employees  or  their  dependents  brought  about 
by  nationalisation ; the  eligibility  for  pensions  of  teachers  and  local  government 
officers ; the  personal  circumstances  of  applicants  for  national  assistance,  the  circum- 
stances and  rights  of  persons  claiming  children’s  allowances ; and  so  forth. 

29.  These  types  of  cases  seem  to  me  to  be  concerned  with  more  or  less  similar 
or  related  phenomena  concerning  industrial  conditions,  the  domestic  or  personal 
circumstances  of  the  ^applicant,  and  his  personal  conduct.  They  have  therefore  much 
in  common  with  the*  cases  which  now  go  to  the  local  tribunals  under  the  National 
Insurance  Acts  and  require  broadlj'  similar  types  of  knowledge  and  experience  on 
the  part  of  the  members  of  the  tribunal. 
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Enlarged  Scope  of  Membership  Panels 

30.  It  is  possible  that  the  panels  of  members  and  chairmen  would  require  to  be 
supplemented  in  order  to  introduce  a wider  variety  of  special  knowledge  and 
experience.  It  might  also  be  desirable  to  restrict  certain  types  of  case  (e.g.,  those 
arising  out  of  the  Local  Government  Officers’  Superannuation  Act)  to  specified  local 
tribunals  located  at  important  centres.  The  reason  for  so  doing  would  be  to 
concentrate  experience  in  dealing  with  these  cases,  which  are  relatively  few  in 
number  but  sometimes  raise  very  difficult  issues,  ratiher  than  scattering  them  over 
the  whole  mass  of  local  tribunals. 

National  Service  Tribunals 

31.  The  Military  Service  Hardship  Committees  and  the  Reinstatement  Com- 
mittees appointed  under  the  National  Service  Act,  1948,  are  in  form  separate 
tribunals,  but  in  the  past  the  practice  has  been  to  use  the  national  insurance  tribunals 
under  another  name.  Here  again  the  issues  to  be  considered  relate  to  personal, 
domestic  or  economic  circumstances  similar  to  those  dealt  with  by  the  local  insurance 
tribunals,  and  there  is  a strong  case  for  consolidating  them.  The  tribunals  for 
conscientious  objectors  could  also  be  merged. 

Amalgamation  of  Child  Welfare  Tribunals 

32.  Another  amalgamation  which  might  take  place  concerns  the  appeal  tribunal 
established  under  the  Children  Act,  1948,  and  the  independent  schools  tribunals 
required  to  be  set  up  under  Part  III  of  the  Education  Act,  1944,  which  has  recently 
been  brought  into  operation.  The  former  hears  appeals  from  the  refusal  of  the 
Home  Secretary  to  register  a voluntary  home,  or  his  decision  to  remove  it  from 
the  statutory  register.  The  latter  hears  appeals  from  the  Ministry  of  Education’s 
objections  to  an  independent  school  on  the  ground  that  the  premises  are  unsuitable 
or  the  accommodation  inadequate,  or  the  instruction  inefficient,  or  the  teacher  or 
proprietor  an  improper  person  to  occupy  that  position.  Here  the  questions  all 
require  the  special  knowledge  of  persons  with  experience  in  child  welfare,  upbringing 
and  education,  and  there  is  no  need  to  have  separate  tribunals.  These  same 
tribunals  would  also  be  well  fitted  to  hear  appeals  by  persons  aggrieved  at  the 
decisions  of  local  authorities  on  applications  to  grant  licences  permitting  children 
to  perform  in  public,  under  the  Children  and  Young  Persons  Act,  1933.  At  present 
these  appeals  go  to  the  Minister  of  Education. 

Rent  Tribunals 

33.  I have  criticised  the  Rent  Tribunals  somewhat  severely(i)  and  I understand 
thoir  future  is  under  consideration  by  the  Government.  If  it  be  considered  that 
the  questions  with  which  they  are  concerned  should  remain  within  the  ambit  of 
administrative  tribunals,  I should  in  that  event  recommend  that  their  jurisdiction  be 
given  to  the  local  valuation  courts,  with  a right  of  appeal  to  the  Lands  Tribunal. 
The  local  valuation  courts  are  mainly  concerned  with  the  very  question  on  which 
most  of  the  work  of  the  Rent  Tribunals  centres:  namely,  the  proper  rental  value 
of  residential  premises.  They  are  therefore  well  qualified  for  the  task. 

34.  The  proposals  made  above  would  go  some  way  towards  simplifying  and 
rationalising  the  vast  array  of  administrative  tribunals  without,  so  far  as  can  be 
foreseen,  sacrificing  any  advantages  existing  at  present. 

National  Health  Service  Tribunals 

35.  Simplification  is  greatly  needed  in  regard  to  the  National  Health  Service 
Tribunals.  It  is  impossible  to  justify  the  immense  complexity  and  unnecessary 
proliferation  of  tribunals  existing  in  this  sphere.  At  the  lower  level  there  is  no 
valid  reason  for  dividing  the  jurisdiction  of  the  service  committees  from  that  of  the 
local  medical  committees.  The  service  committees  contain  both  lay  members  drawn 
from  the  Executive  Council  and  medical  personnel,  while  the  medical  committees (*) 

(*)  Jmtice  and  Administrative  Law,  pp.  252-2,  527-8. 
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contain  only  medical  members.  The  former  deal  with  complaints  that  doctors,  etc., 
have  failed  to  fulfil  their  obligations  under  their  terms  of  service.  The  se^ice 
committees  are  supposed  to  deal  with  cases  in  which  a lay  interest  is  involved, 
while  cases  which  deal  mainly  with  professional  matters,  go  before  the  local  medical 
committee.  These  may  include  excessive  prescribing,  lax  certification,  or  a failure  to 
keep  proper  records.  They  are  less  technical  than  many  niatters  dealt  with  by  the 
service  committees,  and  in  any  event  there  is  much  to  be  said  in  favour  of  a layman 
.(chosen  from  the  Executive  Council  and  therefore  familiar  with  the  National  Health 
Service)  participating  in  the  investigation  of  the  complaint  and  r^ommendation. 
The  judicial  functions  of  the  local  medical,  dental,  and  pharmaceutical  committees 
should  therefore  be  transferred  to  the  relative  service  committees.  The  latter  might 
be  renamed  Local  Health  Service  Tribunals. 

36.  The  service  committee  at  present  only  recommends  what  action  should  be 
taken  by  the  Executive  Council,  and  the  latter  decides.  There  is  a right  of  appeal 
to  the  Minister  in  every  instance  except  in  the  gravest  cases  where  the  question  in 
issue  is  the  removal  of  a medical  practitioner,  dentist  or  chemist  from  the  service, 
in  which  event  the  matter  goes  to  the  National  Health  Service  Tribunal.  When 
the  respondent  appeals  to  the  Minister,  the  Minister  must  appoint  someone  to  hear 
the  appeal  and  report  to  him.  An  assessor  belonging  to  the  same  branch  of  medical 
practice  as  the  respondent  is  also  appointed  by  the  Minister  to  assist  in  hearing  the 
appeal.  Even  this  is  not  the  end  of  the  matter.  The  report  on  the  appeal  must 
be  referred  for  advice  to  a medical  or  dental  advisory  committee  consisting  of  the 
Chief  Medical  Officer  of  the  Ministry  and  five  other  doctors  or  dentists.  In  the 

removal”  cases  which  go  to  the  National  Health  Service  Tribunal,  an  appeal 
against  an  adverse  decision  lies  to  the  Minister- 

37.  There  are  three  main  defects  in  these  arrangements.  First,  there  are  too  many 
stages  before  a final  decision  is  reached.  As  many  as  six  hearings  may  be  involved 
if  a complaint  against  a practitioner  begins  at  a service  committee,  then  goes  to  the 
Executive  Council,  then  to  the  Tribunal,  to  the  Minister,  to  another  hearing,  and 
finally  to  a medical  advisory  committee  before  the  Minister  can  at  last  decide.  This 
is  wasteful  of  time,  energy  and  money.  I can  see  no  reason  why  the  Tribunal’s 
decision  should  not  be  final.  Second,  the  Service  Committees  and  the  local  medical 
Committees  only  have  powers  of  recommendation.  This  is  wrong  in  principle.  I 
submit  that  in  future  they — or  the  Local  Health  Tribunals  which  I propose  should 
supersede  them — should  have  powers  of  determination,  subject  to  a right  of  appeal 
as  set  out  below. 

38.  Third,  the  jurisdiction  of  the  National  Health  Service  Tribunal  is  too  narrow 
at  present,  since  it  deals  only  with  cases  involving  exclusion  from  the  service.  In 
rfuture  it  should  hear  appeals  from  the  decisions  o-f  the  local  health  service  tribunals 
(or  of  the  service  committees  and  local  medical  committees  if  these  continue  in 
•existence).  The  right  of  appeal  would  lie  either  by  permission  of  the  local  tribunal, 
or  the  National  tribimal,  or  at  the  instance  of  the  Executive  Council,  or  an  association 
of  which  the  respondent  is  a member. 

‘ Judicial  Functions  of  Ministers 

39-  I doubt  if  it  would  be  possible  to  push  the  process  of  simplification  and 
mtegration  of  existing  tribunals  much  beyond  the  pro>posals  I have  made  without 
sacrificing  the  specialised  knowledge  and  experience  in  particular  fields  of  social 
policy  which  is  one  of  the  great  advantages  of  administrative  justice.  If,  however, 
the  Committee  considers  the  judicial  functions  of  Ministers  to  fall  within  their  terms 
of  reference,  then  I submit  that  several  of  these  functions  could  and  should  be  trans- 
ferred to  administrative  tribunals.  I maintain  that  the  wrong  method  of  discharging 
judicial  functions  connected  with  the  public  service  is  to  confer  them  on  a Minister, 
for  him  to  exercise  within  his  Department  in  an  undifferentiated  manner.  A specific 
tribunal  is  far  superior  and  should  normally  be  appointed,  in  the  absence  of  com- 
pelling reasons  to  the  contrary.  We  shall  never  evolve  a satisfactory  system  of 
administrative  justice  by  leaving  judicial  functions  to  be  carried  out  in  the  Depart- 
ments. There  are  at  present  a great  many  judicial  powers  possessed  by  Ministers 
which  could  with  advantage  be  transferred  to  specific  administrative  tribunals.  These 
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include,  for  example,  the  powers  of  the  Board  of  Trade  to  determine  differences 
between  an  inspector  of  weights  and  measures  and  a citizen  or  trader  abO’Ut  the 
meaning  of  the  Board’s  regulations  or  the  method  of  testing  weighing  and  measuring 
apparatus  ; appeals  to  the  Board  of  Trade  against  refusal  to  register  a business 
name ; appeals  to  the  Minister  of  Transport  and  Civil  Aviation  from  decisions  of 
the  licensing  authorities  for  public  service  vehicles  : and  many  of  the  judicial  powers 
conferred  on  the  Minister  of  Education  by  the  Education  Acts.  It  would  be 
impracticable  and  undesirable  to  set  up  separate  administrative  tribunals  for  each 
function,  but  it  should  be  po^ible  to  establish  a tribunal  with  a more  generalised 
jurisdiction,  about  which  I have  more  to  say  below ; or  to  establish  administrative 
tribunals  to  determine  disputed  questions  relating  to  trade  practices.  The  appeals 
from  the  decisions  of  licensing  authorities  for  public  service  vehicles  might  go  to  the 
Transport  Tribunal. 

Appeals  from  Administrative  Tribunals 

40.  The  existing  arrangements  in  re^rd  to  appeals  from  ithe  decisions  of 
administrative  tribunals  disclose  no  principle  or  consistency.  In  some  spheres,  such 
as  national  insurance,  or  valuation  for  rating,  an  appeal  Lies  to  a higher  administra- 
tive tribunal.  On  the  other  hand,  there  are  many  administrative  tribunals  which 
give  final  decisions  from  which  there  is  no  appeal.  This  applies  to  the  tribunals 
for  national  assistance,  the  referees  for  family  allowance  claims,  and  the  tribunals 
for  hearing  complaints  about  homes  for  deprived  children.  The  administrative 
tribunals  deciding  cases  under  the  War  Pensions  Act  falls  into  a third  category,  for 
here  an  appeal  lies  on  a point  of  law  to  a High  Court  judge.  A fourth  class  com- 
prises tribunals,  such  as  the  Rent  Tribunals,  which  have  a power  of  final  determina- 
tion subject  only  to  the  supervisory  jurisdiction  of  the  High  Court.  This  can  be 
invoked  only  on  the  ground  that  the  tribunal  has  exceeded  its  jurisdiction  or  failed- 
to  observe  the  rules  of  natural  justice  or  contravened  some  fundamental  rule  of 
procedure.  A fifth  category  consists  of  decisions  where  an  appeal  lies  to  a Minister, 
such  as  the  National  Health  Service  cases. 

41.  There  should  always  be  the  possibility  of  an  appeal  from  the  decision  of  an 
administrative  tribunal  in  any  important  matter.  The  right  ot  appeal  may  have  to 
be  limited  to  cases  in  which  a principle  is  involved,  or  dn  which  leave  to  appeal 
is  granted  either  by  the  administrative  tribunal  of  first  instance  or  by  the  appellate 
body,  or  at  the  instance  of  a trade  union  or  association  of  which  the  applicant  is  a 
member. 

42.  The  most  satisfactory  form  of  appeal  is  that  which  lies  to  a higher  administra- 

tive tribunal.  An  appeal  to  the  High  Court  has  one  of  two  disadvantages.  Either 
it  is  limited  to  the  supervisory  jurisdiction  of  the  High  Court,  which  touches  only  the 
form  of  the  proceedings  and  not  the  substance  of  the  decision  ; or  it  is  limited  to 
points  of  law,  which  means  that  the  decision  must  conform  with  common  law 
doctrines  and  precedents  which  are  often  quite  inappropriate  to  the  issues  arising- 
from  public  administration.  An  appeal  to  the  Minister  has  all  the  disadvantages 
which  come  from  confiding  judicial  powers  to  a vast  inchoate  organisation  such  as: 
a Department.  No  one  knows  who  is  responsible  for  deciding  the  appeal ; there 
may  not  be  a hearing ; the  papers  may  shuffle  around  the  office,  collecting  the  views 
of  numerous  persons  who  are  unknown  to  the  parties  and  may  know  little 
or  nothing  at  first  hand  about  the  matter  in  issue.  ; 

An  Administrative  Appeal  Tribunal 

43.  I submit  the  time  has  come  to  establish  an  Administrative  Appeal  Tribunal 

to  hear  appeals  from  the  whole  mass  of  administrative  tribunals.  This  Appeal 
Tribunal  would  absorb  all  existing  appellate  administrative  tribunals,  such  as  the 
National  Insurance  Commissioner,  the  Umpire  under  the  National  Service  Act,  and 
the  National  Health  Service  Tribunal.  If  there  is  sufficient  volume  of  work  to 
justify  it,  or  if  the  knowledge  required  to  discharge  it  is  sufficiently  specialised,  these 
existing  appellate  tribunals  could  continue  more  or  less  in  their  present  form  as 
sections  or  divisions  of  .the  Administrative  Appeal  Tribunal.  : 
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44.  The  object  of  creating  an  Administrative  Appeal  Tribunal  would  be  twofold. 
First,  to  provide  an  appellate  body  to  cover  spheres  of  administrative  justice  in 
which  no  arrangements  for  hearing  appeals  at  present  exist,  or  where  an  appeal  lies 
to  a Minister,  or  to  the  High  Court  on  a point  of  law  or  in  the  exerc^e  ot  its 
supervisory  jurisdiction.  Second,  to  provide  a wider  frarne  of  reference  at  the  higher 
level  than  any  which  now  exists.  Appeals  are  decided  in  water-tight  compartments 
at  present.  An  Administrative  Appeal  Court  could  harmonise  and  reconcile 
decisions  in  one  sphere  of  administration  with  those  in  others. 

45.  The  Administrative  Appeal  Tribunal  should  be  separate  from  the  High  Court 
of  Justice.  Otherwise  it  will  not  be  sufficiently  free  from  the  -tremendous  weight 
of  tradition  and  precedent  which  bear  so  heavily  on  the  ordinary  Courts.  Merely 
to  establish  an  Administrative  Division  of  the  High  Court  would  be  a reform  in 
name  only  rather  than  in  substance.  It  would  be  dominated  by  the  cumbersome 
procedure,  the  narrow  methods  of  interpreting  statutes,  ithe  common  law  rules  of 
evidence,  the  reliance  on  existing  remedies  and  forms  of  action,  and  the  exhorbitant 
costliness,  which  characterise  the  British  legal  system.  Administrative  Tribunals 
were  devised  to  avoid  those  characteristics.  To  set  up  an  Administrative  Appeal 
Tribunal  as  part  of  the  regular  judicature  would  defeat  the  whole  movement. 

46  The  cogency  of  these  considerations  becomes  manifest  if  we  consider  whether 
the  Administrative  Appeal  Tribunal  should  have  an  origin^  jurisdiction  in  addition 
to  hearing  appeals  from  Administrative  Tribunals  -of  first  instance. 

47.  I have  contended  earlier  in  this  memorandum  that  judicial  review  of  adminis- 
trative action  is  highly  unsatisfactory  in  this  country  tor  the  reasons  which  I have 
given.  The  existing  administrative  tribunals  do  not  afford,  nor  are  they  intended  to 
afford,  anything  like  a comprehensive  system  of  adjudication  between  the  individual 
and  the  Executive. 


The  Courts  and  Public  Administration 

48.  Judicial  review  of  administration  by  the  ordinary  Courts  is  restricted  in  two 
ways : by  the  forms  of  action  which  are  available,  and  by  the  self-limitations  in  the 
scope  of  review  whioh  the  Courts  have  imposed  on  themselves. 

49.  It  would  be  impracticable  to  give  a exhaustive  statement  even  in  outline  of  the 
opportunities  which  exist  for  challenging  the  action  of  public  authorities  on  legal 
grounds.  A public  authority  which  exceeds  its  powers  can  be  restrained ; and  an 
American  lawyer  who  has  made  a special  study  of  our  system  has  remarked  that  in 
Britain  the  law  of  judicial  review  of  Executive  action  has  been  largely  develo;^d 
as  a branch  of  the  law  of  ultra  vires.  He  points  out  that  in  this  country  “ review 
is  still  focussed  almost  entirely  upon  the  question  of  vires — the  Court’s  power  being 
limited  to  checking  excesses  of  jurisdiction  on  the  part  of  the  Executive  ”(i).  In 
consequence,  provided  a public  authority  keeps  within  the  limits  of  its  powers,  the 
Court  will  generally  be  unwilling  to  enquire  into  the  manner  in  which  they  are 
exercised(-).  Beyond  this,  discretionary  powers  may  sometimes  be  challenged  on 
the  ground  that  they  have  been  exercised  for  an  unauthorised  purpose ; or  without 
taking  into  account  relevant  considerations ; or  that  the  authority  acted  in  a way 
which  displayed  manifest  injustice.  But  these  conditions  only  touch  the  fringe 
of  the  matter,  and  in  the  vast  majority  of  cases  if  the  Executive  has  not  exceeded 
its  powers  the  Court  will  not  review  the  substance  of  the  decision, 

50  The  rules  of  natural  justice  have  to  be  observed  by  pubUc  authorities  only 
when  exercising  powers  of  a judicial  nature.  They  require  that  a man  may  not 
be  judge  in  his  own  cause ; that  no  person  may  be  condemned  unheard ; and  that 
each  party  to  a dispute  is  entitled  to  know  the  case  he  has  to  meet.  These  rules 
affect  only  the  form  of  the  proceedings  and  afford  no  review  of  the  substance  of  the 
decision.  Any  public  authority  which  knows  the  law  can  do  virtually  whatever  it 
wants  within  the  scope  of  its  ‘ powers  without  infringing  the  rules  of  natural 

(^)  B.  Schwartz:  Law  and  the  Executive  in  Britain,  p.  165. 

C)  Associated  Provincial  Picture  Houses  v.  Wednesbury  Corporation  (1948)  1 K.B.  p.  230-1 ; 
Taylor  v.  Brighton  (194T)  K.B.  at  p.  742;  Swindon  Corporation  v.  Pearce  64  T.L.R.,  p.  323. 
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justice.  The  concept  of  natural  justice  has  been  beneficial  in  the  past  but  it  has 
remained  static  for  many  years  and  has  long  ago  exhausted  its  usefulness.  Natural 
justice  is  no  longer  an  effective  instrument  for  judicial  review  of  administration. 

51.  Public  authorities  can  be  sued  in  tort  as  though  they  were  private  persons, 
subject  to  numerous  exceptions.  But  here  again  we  are  confronted  with  short- 
comings and  difficulties  in  the  law  and  practice.  Negligence  is  one  of  the  most 
obvious  civil  wrongs  committed  by  a public  authority  which  come  within  the  ambit 
of  the  Courts ; but  negligence  requires  evidence  of  moral  culpabihty  in  the  sense 
of  a failure  to  take  reasonable  care,  in  consequence  of  which  injury  haa  been 
caused  by  the  person  or  property  of  the  plaintiff C).  In  the  modern  state  administra- 
tive acts  or  omissions  can  easily  injure  individuals  without  any  negligence  in  the 
legal  sense  being  involved.  If  a business  man  applies  for  foreign  currency  in  order 
to  go  abroad  to  negotiate  a contract,  and  this  is  withheld  or  delayed  so  that  he  loses, 
the  deal,  he  will  have  no  remedy  against  the  authorities  concerned.  If  a passport 
is  refus^  or  withdrawn,  great  loss  and  damage  may  result  to  the  person  concerned^ 
but  he  will  have  no  legal  remedy  in  this  country  because  there  is  no  cause  of  action. 
If  the  local  education  authority  or  the  Ministry  of  Education  decide  not  to  build 
a new  grammar  school  in  an  area  where  it  is  badly  needed,  neither  the  children 
whose  education  suffers  or  their  parents  can  seek  redress  in  the  Courts  or  even 
ask  for  the  decision  to  be  reviewed.  If  I am  injured  by  an  explosion  at  a Govern- 
ment ordnance  factory  I shall  have  no  remedy  unless  1 can  prove  negligence.  If  a 
passer-by  is  injured  by  a policeman  pursuing  a motorist  or  trying  to  capture  a 
suspected  criminal,  he  will  have  no  remedy  in  the  Courts  because  there  is  no  negli- 
gence. In  East  Suffolk  Catchment  Board  v.  Kent  (1941)  A.C.  74,  a farmer  whose  land 
was  near  a tidal  river,  was  flooded  when  high  tides  broke  the  protecting  walls.  The 
Catchment  Board  had  power  to  mend  the  banks  and  began  to  do  so.  They  went 
about  the  job  very  badly,  and  through  inefficiency  6 months  instead  of  2 weeks 
elapsed  before  the  bank  was  made  good.  The  farmer  suffered  great  loss  from  the 
delay.  The  House  of  Lords  decided  that  he  had  no  remedy  because  the  board 
was  under  no  duty  to  act.  They  might  have  done  nothing  with  impunity,  so  there 
was  no  liabihty  attaching  to  procrastination  and  inefficiency.  Lord  Atkin  strongly 
dissented  on  the  ground  that  Ihe  Board  had  a duty  to  act  with  reasonable  diligence. 

52.  In  Travers  v.  Gloucester  Corporation  and  another  (1946)  62  T.L.R.  p.  723,  a 
local  housing  authority  had  built  houses  fitted  with  geysers  in  the  bathrooms.  In 
certain  weather  conditions  these  geysers  were  dangerous  and  a lodger  in  one  of  the 
Council’s  houses  was  asphyxiated  in  his  bath  without  contributory  negligence  on 
his  part.  In  an  action  by  his  widowed  mother  against  the  local  authority  it  was 
held  that  no  action  lay  against  the  Corporation  because  they  owed  no  duty  to 
the  deceased  man,  although  they  had  knowledge  of  the  defective  geyser  fitting 
and  had  been  warned  that  it  was  dangerous(2). 

53.  I hope  the  examples  I have  given  are  sufficient  to  show  the  inadequacy  of  the 
present  opportunities  for  judicial  review  of  administration  and  the  unsatisfactory 
nature  of  the  remedies  and  the  causes  of  action  which  are  available  in  the  Courts. 
For  this  reason  it  is  essential  to  confer  an  original  jurisdiction  on  the  Administrative 
Appeal  Tribunal  in  addition  to  its  appellate  functions.  The  Tribunal  should  have 

(^)  Negligence  involves  a breach  of  a legal  duty  to  take  care,  and  unless  there  is  a legal  obligation 
owed  to  the  plaintiff  there  can  be  no  negligence.  On  the  moral  aspect  I would  cite  the  well- 
known  passage  from  Lord  Atkin’s  speech  in  Donoghue  v.  Stevenson  (1932)  A.C.  562,  580  that 
“ In  English  law  there  must  be,  and  is,  some  general  conception  of  relations  giving  rise  to  a duty 
of  care,  of  which  the  particular  cases  found  in  the  books  are  instances.  The  liability  for  negligence 
whether  you  style  it  as  such  or  treat  it  as  in  other  systems  as  a species  of  ‘ culpa  ’ is  no  doubt 
based  upon  a general  public  sentiment  of  moral  wrongdoing  for  which  the  offender  must  pay. 

(2)  The  case  was  decided  purely  on  a landlord  and  tenant  basis,  without  regard  to  the  duties  of 
the  local  authority  under  the  Housing  Acts.  In  some  earlier  cases  between^  private  persons 
it  was  held  that  no  legal  duty  exists  with  respect  to  a ruinous  house  and  the  existence  of  a legal 
duty  is  essential  to  negligence  {Cavalier  v.  Pope  (1906)  22  L.T.R.  648).  Moreover,  a landlord 
who  lets  a house  in  a dangerous  state  is  not  liable  to  the  tenant’s  customers,  for  apart  from  fraud, 
there  is  no  law  against  letting  a tumbledown  house,  and  no  one  except  the  tenant  can  sue,  and 
he  only  if  there  has  been  a breach  of  contract.  {Robbins  v.  Jones,  15  C.B.,  N.S.  221). 
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power  to  hear  all  prima  facie  cases  where  a public  authority  has  acted,  or  is  about 
to  act,  or  refrains  from  acting,  in  a manner  which  is  unduly  harsh,  unjust,  improper 
or  lacking  in  reasonable  consideration  to  the  interests  of  any  person  or  persons ; 
or  where  the  operation  of  the  public  service  has  caused  injury  to  a person  or  property. 
The  Administrative  Appeal  Tribunal  should  have  power  to  order  a public  authority 
to  pay  damages  or  compensation  ; to  quash  the  decision  of  a public  authority  ; to 
require  it  to  cease  and  desist  from  a specified  activity ; or  to  take  such  positive 
action  as  the  circumstances  require. 

54.  It  would  be  desirable  that  all  actions  against  public  authorities  for_  maladminis- 
tration should  be  transferred  to  the  Administrative  Appeal  Tribunal,  either  initially 
or  shortly  after  it  has  been  established. 

55.  If  such  a tribunal  had  existed,  it  could  have  been  asked  to  review  the  Crichel 
Down  case.  It  is  important  to  recall  that  no  illegality  of  any  kind  occurred  in  that 
case  ; that  no  action  could  have  been  brought  in  the  ordinary  Courts  against  any 

. of  the  Ministers,  authorities  or  officials  concerned ; that  the  ;Minister  of  Agriculture 
was  under  no  obligation  to  hold  an  inquiry,  and  did  so  only  because  unfounded 
rumours  of  corruption  and  personal  dishonesty  had  reached  his  ears  ; and  that 
without  a public  inquiry  little  or  nothing  of  importance  would  have  been  known 
to  the  public  about  the  maladministration  which  occurred. 

56.  To  regard  Crichel  Down  as  an  isolated  phenomenon  is  to  misconceive  the 
whole  problem  of  public  administration  in  the  modern  state.  We  can  leave  aside 
as  prejudiced  and  ignorant  the  view  of  the  civil  service  as  a cloak  and  dagger 

'conspiracy  seeking  to  deprive  us  of  our  liberties  and  eager  to  destroy  the  constitu- 
tional safeguards  achieved  by  centuries  of  struggle.  What  should  command  our 
attention  is  the  fact  that  Ministers  and  officials  are  frequently  engaged  in  great 
schemes  of  public  administration  which  deal  with  mankind  in  the  mass.  They  are 
rightly  concerned  with  policies  or  procedures  which  affect  hundreds,  thousands,  or 
millions  of  persons.  In  doing  so,  however,  it  is  quite  possible  for  them  to  ride 
roughshod  over  the  interests  of  an  individual  citizen  or  company  or  institution  which 
may  not  fit  into  the  official  scheme  without  hardship,  loss,  and  suffering.  We  have 
the  best  civil  service  in  the  world,  but  we  cannot  reasonably  expect  that  government 
departments  will  exercise  the  vast  powers  which  have  been  confided  to  the  Executive 
in  the  Welfare  State,  affecting  everyone’s  life  in  an  intimate  way,  and  touching 
trade  and  industry,  the  social  services,  nationalised  undertakings,  the  food  suj^ly, 
town  and  country  planning,  national  service,  amenities  of  all  kinds,  capital  invest- 
ment and  many  other  things,  without  the  probability  of  occasional  lapses  from  our 
normal  standards  of  public  administration. 

57.  The  Welfare  State  has  come  to  stay.  It  is  unrealistic  to  expect  any  diminution 
in  the  powers  of  the  Government.  Indeed,  further  growth  both  in  their  scope  and 
depth  is  more  likely  to  take  place.  It  is  all  the  more  necessary,  therefore,  to  provide 
some  regular  machinery  for  the  investigation  and  redress  of  any  instances  of  mal- 
administration, or  misuse  of  powers,  umfair  or  harsh  treatment,  for  which  a prima 
facie  case  can  be  made  out.  I submit  there  is  a real  need  for  an  administrative 
appeal  tribunal  (or  tribunals)  of  general  jurisdiction  before  which  complaints  can 
be  brought  for  investigation  by  a body  imbued  with  the  judicial  si»rit  which  will 
weigh  the  reasonable  needs  of  the  Executive  against  the  interests  of  the  citizen. 

Administrative  Needs  and  the  interests  of  citizens 

58.  The  attainment  of  the  right  balance  between  the  needs  of  the  Executive  and 
the  rights  of  the  public  is  the  most  important,  the  most  difficult,  and  the  most 
urgent  problem  which  confronts  us  in  the  entire  realm  of  government  and  politics. 
We  have  not  at  present  attained  the  right  balance  in  many  important  respects. 

. Political  control  is  effective  within  its  own  sphere  but  it  requires  to  be  supplemented 
by  judicial  control.  The  regular  Courts  of  Law  do  not  provide  an  adequate  ^ope 
or  satisfactory  methods  of  review,  for  reasons  which  I have  explained.  The  task 
has  now  passed  beyond  their  capacity,  and  the  only  hope  of  securing  effective 
judicial  review  is  by  an  Administrative  Appeal  Tribunal.  The  task  of  the  future 
is  to  translate  into  practical  terms,  capable  of  application  by  such  a Tribunal,  the 
concept,  of  administration  according  to  law,  a concept  which  has  little  meaning  in 
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Britain  today.  Lord  Justice  Denning  has  written:  “The  lesson  which  can  be  learnt 
from  the  French  system  is  that  a separate  set  of  courts  dealing  with  administrative 
law  is  not  necessarily  a threat  to  the  liberty  of  the  individual,  but  may  actually 
afford  him  much-needed  protection  ”(^). 

The  Qualifications  of  Members  of  the  Tribunal 

59.  The  Administrative  Appeal  Tribunal  should  have  a mixed  personnel  in  the 
sense  that  its  members  would  have  a considerable  variety  of  knowledge  and  ex- 
perience. It  should  contain  members  with  ministerial  experience  who  have  ceased 
to  engage  in  active  politics ; former  senior  civil  servants  of  distinction  ; ex-town 
clerks  or  county  clerks  ; persons  with  legal  knowledge,  chosen  not  only  from  the- 
bench  and  the  practising  profession  but  also  from  among  eminent  law  teachers  and 
the  legal  advisers  of  public  corporations  or  Government  departments.  Outside 
persons  with  a wide  knowledge  of  public  affairs  might  be  included  but  the  repre- 
sentation of  interests  should  be  rigorously  avoided.  The  legal  elements  should  not 
be  dominant:  and  it  is  certainly  wrong  to  assume  that  a member  with  legal  or 
judicial  experience  would  necessarily  preside. 

The  Method  of  Appointment 

60.  The  members  of  the  Tribunal  should  be  appointed  by  the  Crown  on  the  advice 
of  the  Prime  Minister.  They  would  enjoy  security  of  tenure. 

61.  I have  pointed  out  in  my  book  the  great  diversity  in  the  method  of  appointing 
members  of  existing  administrative  tribunals(2).  There  are  two  opposing  principles 
which  are  applied  in  varying  degree.  One  is  to  empower  the  Minister  responsible 
for  administering  a service  or  regulating  a function  to  appoint  the  members  of  the 
administrative  tribunal  concerned  with  that  particular  service  or  function.  The 
reason  for  this  is  that  the  Ministry  concerned  is  likely  to  be  in  a better  position  than 
anyone  else  to  be  able  to  select  persons  possessing  the  special  knowledge  or  quali- 
fications required.  The  other  principle  is  to  give  the  appointment  of  some  or  all 
of  the  members  to  a Minister  or  Ministers  other  than  the  one  directly  concerned. 
This  principle  is  sometimes  applied  when  the  tribunal  hears  appeals  against  the 
decision  of  the  Minister  directly  concerned.  The  aim  is  evidently  to  avoid  the 
suspicion  that  the  tribunal  might  have  a bias  in  favour  of  the  Department. 

62.  On  the  whole  the  existing  methods  of  appointing  members  of  administrative 
tribunals  work  quite  well  in  practice.  There  is  no  objection  to  particular  Ministers 
nominating  the  members  according  to  the  nature  of  the  subject-matter  of  the  juris- 
diction and  the  qualifications  required.  There  would  be  no  advantage  in  having  the 
members  of  all  administrative  tribunals  appointed  by  one  Minister.  Above  all,  there 
is  no  merit  in  the  proposal  which  is  sometimes  made  that  the  Lord  Chancellor 
should  be  the  appointing  Minister.  The  Lord  Chancellor  and  his  Department  are 
well  informed  about  the  legal  profession,  with  which  they  are  closely  concerned, 
but  they  have  no  special  knowledge  about  other  spheres  of  work.  Moreover,  the^ 
Lord  Chancellor’s  Department,  by  its  very  nature,  is  bound  to  be  prejudiced  in 
favour  of  the  legal  profession,  and  I do  not  consider  that  a larger  proportion  of 
the  personnel  of  administrative  tribunals  should  consist  of  lawyers. 


Tenns  and  Conditions  of  Appointment 

63.  There  is,  however,  a real  need  for  an  improvement  in  the  terms  of  appoint- 
ment, remuneration,  and  security  of  tenure  of  members  of  administrative  tribunals. 
The  remuneration  is  usually  quite  inadequate  to  attract  or  retain  persons  of  the' 
necessary  calibre,  and  the  conditions  of  service  are  often  such  that  a chairman  or 
member  can  be  dropped  or  dismissed  at  short  notice  without  any  reason  being 
stated.  Furthermore,  there  is  no  consistency  in  the  remuneration,  terms  of  appoint- 
ment, or  tenure  offered  to  the  members  of  the  various  tribunals.  This  is  quite 
unjustifiable,  and  the  time  has  come  for  rationalisation  and  improvement. 


(‘)  Freedom  under  the  law,  p.  80. 

C)  Justice  and  Administrative  Law,  p.  634. 
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A Staitdiiig  Council  on  Administrative  Tribunals 

64.  I suggest  that  a Standing  Council  on  Administrative  Tribunals  should  be  set 
up  to  report  to  the  Prime  Minister  or  the  Lord  President  of  the  Council.  The 
Council  would  have  two  principal  functions.  One  of  them  would  be  to  consider 
and  report  from  time  to  time  as  required  on  the  remuneration,  qualifications,  con- 
ditions of  appointment,  tenure,  etc.,  of  members  of  administrative  tribunals.  The 
Council  might  also  be  asked  to  consider  proposals  by  Ministers  to  appoint  and 
dismiss  persons  as  members  of  administrative  tribunals. 

65.  The  second  function  of  the  Council  would  be  to  keep  administrative  tribunals 
under  review  and  to  consider  all  proposals  to  establish  new  administrative  tribunals, 
to  amalgamate  or  abolish  existing  tribunals,  or  to  amend  their  jurisdiction.  It 
might  also  draw  up  or  approve  rules  of  procedure  and  regulations  applying  to 
administrative  tribunals. 

66.  The  Standing  Council  would  clearly  have  to  be  a body  of  high  standing  and 
considerable  experience.  The  chairman  might  be  an  ex-Minister. 


PART  n 
Public  Enquiries 

67.  I turn  now  to  the  second  part  of  the  Committee’s  terms  of  reference,  namely, 
the  working  of  administrative  procedures  such  as  the  holding  of  inquiries  or  hear- 
ings by  way  of  an  appeal  or  as  a result  of  objections  or  representation. 

68.  I understand  the  Committee  is  chiefly  interested  in  public  local  inquiries  con- 
cerned with  land,  such  as  those  referred  to  in  Part  V of  my  article  “ Public  Inquiries 
as  an  Instrument  of  Government  ”(i)  (pp.  86  et  seq.).  The  most  important  examples 
of  these  are  the  inquiries  which  may  or  must  be  held  (c)  where  objection  is  made 
to  a compulsory  purchase  order  or  to  a clearance  order  under  the  Housing  Acts ; 
(h)  where  land  is  to  be  acquired  under  the  Acquisition  of  Land  (Authorisation 
Procedure)  Act,  1946,  or  by  the  Service  Departments  under  the  Defence  Acts ; (c) 
where  a local  authority  proposes  to  construct  a reservoir  under  the  Public  Health 
Act,  1936  and  objection  is  made  by  any  owner  or  occupier  of  land  affected  by  the 
proposal ; (cf)  where  a draft  order  is  made  by  the  Minister  of  Housing  and  Local 
Government  designating  the  site  of  a proposed  new  town  under  the  New  Towns 
Act,  1946  : (e)  where  the  Minister  of  Housing  and  Local  Government  proposes  to 
extinguish  a right  of  way  over  land  compulsorily  acquired ; and  (/)  where  a de- 
velopment plan  under  the  Town  and  Country  Planning  Act  (1947)  has  been  sub- 
mitted to  the  Minister  by  the  local  planning  authority,  or  for  the  purposes  of  the 
exercise  by  the  Minister  of  Housing  and  Local  Government  of  any  of  his  other 
functions  under  the  Act. 

69.  In  all  the  instances  mentioned  above  except  {d}  and  (e),  the  Minister  is 
exercising  judicial  functions  in  that  he  is  deciding  a controversy  or  dispute  between 
a local  authority  and  other  persons  in  regard  to  the  use,  control  or  ownership  of 
land.  In  the  case  of  the  designation  order  for  a new  town,  the  Minister  is  in  an 
entirely  different  position  because  it  is  he  who  takes  the  initiative  in  making  a 
^raft  order.  He  is  and  must  be  committed,  at  least  provisionally,  to  a policy  before 
the  inquiry  takes  place,  and  it  was  for  this  reason  that  the  House  of  L^rds  decided 
in  the  Stevenage  case(2)  that  no  judicial  or  quasi-judicial  duty  lay  on  the  Minister 
and  consequently  any  reference  to  judicial  duty  or  bias  was  irrelevant.  As  Lord 
Thankerton  observed  in  his  speech  the  object  of  the  inquiry  is  to  inform  further  the 
Minister’s  mind  and  not  to  consider  any  issue  between  the.  Minister  and  objectors. 
The  decision  in  this  case  has  been  severely  criticised  but  it  is  perfectly  consistent 
widi  aU  the  other  decided  cases  on  this  subject.  The  Minister  is  responsible  for  seeing 
that  the  policy  embodied  in  the  New  Towns  Act  is  carried  out.  He  therefore  cannot 
be  neutral  or  indifferent. (*) 


(*)  Published  in  The  British  Journal  of  Administrative  Law,  December,  1954. 

0 Frojddin  and  others  v.  Minister  of  Town  and  Country  Planning  (1947)  63  T.L.R.  185  C.A.; 
63  T.L.R.  446,  H.L. 
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“ For  these  reasons  the  Minister  must  have  a positive  policy : and  this  policy 
must  not  be  merely  of  a general  character,  such  as  to  promote  new  towns  in 
suitable  places.  It  must  also  be  specific  and  relate  the  proposed  new  towns 
to  particular  sites  or  areas.  But  to  regard  this  as  bias  shows  an  inability  to 
comprehend  the  nature  of  modern  planning  administration. 

Nevertheless,  the  Minister  and  the  officials  who  advise  him  should  be  amenable 
to  reason,  and  the  public  inquiry  which  the  statute  requires  ought  not  to  be 
a mere  matter  of  form.  The  effect  of  the  Stevenage  Case  appears  to  be  that 
once  the  inescapable  conclusion  is  reached  that  the  Minister  is  not  performing 
a judicial  function,  he  is  virtually  free  to  behave  as  he  thinks  fit.  The  courts 
will  not  interfere.  It  is  here  that  one  sees  the  weakness  of  judicial  review. 
Where  it  concerns  judicial  functions  it  touches  the  form  rather  than  the  sub- 
stance of  the  proceedings.  Where  administrative  action  is  concerned,  it  is 
virtually  impotent  unless  breach  of  contract  or  tort  is  involved  ”(^)- 

70.  Public  inquiries  dealing  with  a wide  range  of  matters  in  which  the  public 
generally  has  an  interest  or  in  which  individual  citizens  have  a personal  concern 
have  come  to  be  recognised  as  a necessary  feature  of  British  Government.  They 
serve  to  inform  Ministers  and  their  Departments  of  the  precise  state  of  affairs  in 
regard  to  particular  matters.  They  enable  facts  to  be  found  with  a greater  degree 
of  accuracy  than  would  result  from  letters  or  other  documents.  They  permit  inferences 
to  be  drawn  from  the  facts  and  future  tendencies  to  be  discerned.  They  disclose 
the  state  of  public  feeling  about  a proposal  and  they  sometimes  reveal  alternative 
courses  of  action  which  might  be  adopted.  They  provide  an  opportunity  for 
criticism  to  be  expressed.  They  enable  the  officer  holding  the  inquiry  to  inspect 
the  land  or  premises  in  person  and  to  have  the  advantages  or  disadvantages  of  the 
proposal  pointed  out  to  him  in  situ(^). 

71.  AH  this  is  valuable.  But  in  observing  the  merits  of  the  public  inquiry  we 
should  not  blind  ourselves  to  its  defects. 

Public  Enquiries  are  only  a procediural  safeguard 

72.  In  the  first  place  the  public  inquiry  is  at  best  no  more  than  a procedural 
safeguard,  and  by  itself  affords  no  guarantees  of  responsible  administration  or  of  a 
fair  and  reasonable  decision.  I am  not  criticising  the  way  in  which  public  inquiries 
are  conducted  but  only  pointing  out  that  the  interests  which  are  at  stake  are  not 
securely  anchored  in  rights  by  this  means.  The  holding  of  a public  inquiry  is 
itself  usually  within  the  discretion  of  the  appropriate  Minister,  for  in  most  instances 
the  legislation  provides  that  where  objections  have  been  made  and  not  withdrawn, 
the  Minister  must  either  give  the  objectors  a hearing,  before  a person  appointed 
by  him  for  the  purpose  or  hold  a public  local  inquiry.  Thus  there  is  a discretionary 
inquiry  leading  to  a discretionary  decision. 

73.  Second,  the  type  of  inquiry  referred  to  above  is  no  more  than  a substitute 
for  the  institutionalisation  of  the  Minister’s  judicial  functions.  If  an  administrative 
tribunal  were  set  up  to  hear  and  determine  the  issue,  the  local  inquiry  would  be 
unnecessary,  and  it  would  disappear.  Since  the  powers  of  conffimation  or  of 
determination  are  given  to  “ the  Minister  ”,  which  in  practice  means  a large  and 
amorphous  Department,  it  is  necessary  to  give  the  parties,  or  authorities,  or  interests, 
an  opportunity  to  put  forward  their  contentions  and  to  produce  testimony  in  support 
of  them. 


Defects  of  the  Public  Enquiry 

74.  Third,  no  one  knows  what  is  the  frame  of  reference  within  which  the  inspector 
holding  the  inquiry  is  working.  If  a man  is  seeking  postponement  for  his  national 
service,  he  knows  (or  can  easily  ascertain)  that  he  must  prove  that  he  would 
suffer  exceptional  hardship  if  he  were  called  up  in  the  ordinary  course ; and  the 
regulations  and  published  decisions  will  tell  him  what  exceptional  hardship  means. 
Similarly,  if  I claim  unemployment  benefit,  the  statute,  regulations,  and  published 
decisions  make  it  quite  clear  what  are  the  relevant  considerations  on  which  the 


(^)  Justice  and  Administrative  Law  (3rd  edition),  pp.  533-4. 
(2)  Ibid. 
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question  will  be  decided  by  the  administrative  tribunal.  But  if  a local  authority 
or  a Government  Department  wants  to  acquire  my  land,  or  take  my  garden  in 
order  to  widen  the  road,  neither  I nor  any  other  member  of  the  public  knows  or 
has  any  means  of  knowing  what  I must  prove  in  order  to  defeat  the  proposal. 
I may  put  forward  contentions  which  appear  to  me  very  convincing ; but  there  is 
no  way  of  knowing  if  either  the  inspector  or  the  Minister  regards  them  as  relevant 
or  important  until  after  the  decision  is  promulgated. 

75.  Fourth,  the  secrecy  attaching  to  the  report  of  the  inspector  reflects  and 
intensifies  the  mystery-mongering  which  surrounds  the  whole  process.  The  inspector 
may  be  over-ridden  by  higher  officials  or  by  considerations  other  than  those  which 
he  has  taken  into  account.  There  may  be  repercussions  to  be  feared  from  other 
quarters  if  his  advice  is  followed-  He  is,  after  all,  a civil  servant,  and  civil 
servants  are  supposed  not  to  decide  but  to  advise.  In  the  end,  it  is  the  Minister’s 
decision  which  is  announced  without  any  statement  of  reasons  or  findings  by  the 
inspector.  No  one  outside  the  Ministry  knows  what  weight  has  been  given  to  the 
report  of  the  public  inquiry  or  whether  the  Inspector’s  recommendations  have  been 
followed. 

76.  Fifthly,  it  is  possible  and  indeed  probable  that  other  Departments  may  be 
asked  for  their  views  behind  the  scenes,  or  may  themselves  seek  to^influence  the 
decision  of  the  appropriate  Minister.  There  is  reason  to  believe  that  this  often 
happens,  and  while  the  present  arrangements  continue  no  one  can  say  that  it  is 
improper.  Indeed,  Parliament  has  gone  so  far  as  to  authorise  the  Minister  of 
Housing  and  Local  Government  to  consult  " any  other  authority  or  person  ” whom 
he  thinks  ought  to  be  consulted  after  the  local  inquiry  or  other  hearing  has  been 
held ; and  having  done  so  he  is  not  obliged  to  cause  any  further  local  inquiry 
or  other  hearing  to  be  held.  (Town  and  Country  Planning  Act,  1947,  Section 
10  (3).)  This  amounts  to  a statutory  permission  to  contravene  the  rules  of  natural 
justice  and  over-rides  the  doctrines  on  the  subject  laid  down  by  the  Courts. 

77.  For  these  reasons  I submit  that  while  a public  inquiry  is  better  than  nothing 
as  a procedural  safeguard,  it  is  greatly  inferior  to  a properly  constituted  administra- 
tive tribunal  where  the  exercise  of  a judicial  function  is  concerned.  In  saying  this 
I do  not  wish  to  be  understood  as  cricitising  the  inspectors  of  the  Ministry  of 
Housing  and  Local  Government.  I have  a high  opinion  of  their  professional 
competence,  integrity,  and  fairness. 

78.  In  short,  it  is  the  method  and  not  the  men  which  is  at  fault.  What  is  wrong 
with  the  method  is  broadly  as  follows.  First,  there  is  no  “ frame  of  reference  ” 
indicating  what  are  the  relevant  considerations  to  be  considered  and  what  facts 
are  to  be  found.  Second,  the  “ policy  ” on  which  the  decision  is  based  is  not 
ascertainable  to  the  public  and  is  unknown  outside  the  inner  circles  of  one  or  more 
Government  Departments.  Third,  the  sound  principle  that  the  person  who  hears 
the  evidence  should  also  decide  the  issue  is  abrogated(i).  Fourth,  the  inspector’s 
report  is  not  published.  Fifth,  reasoned  decisions  are  not  always  given. 

79.  My  criticism  of  local  inquiries  is  confined  to  their  use  in  connection  with  the 
exercise  by  a Minister  of  judicial  functions.  Quite  different  considerations  apply 
to  inquiries  associated  with  other  Ministerial  functions,  such  as  the  designation  of 
a new  town,  accident  investigations,  the  establishment  of  a wages  council,  the 
making  of  new  regulations,  or  the  probing  of  alleged  maladministration. 

80.  Reliance  on  public  inquiries  in  connection  with  disputed  questions  concerning 
the  acquisition  or  the  use  of  land  is  a direct  result  of  the  desire  of  the  responsible 
Minister  that  the  ultimate  decision  should  rest  with  him.  Administrative  Tribunals 
have  never  been  set  up  in  these  spheres,  even  when  they  have  been  specifically 
authorised  by  Parliament— for  example,  in  connection  with  decisions  by  the  Minister 
of  Housing  and  Local  Government  concerning  the  design  or  external  appearance 
of  buildings(2)  or  in  connection  with  the  control  of  outdoor  advertisenients(3). 


(0  Justice  and  Administrative  Law,  p.  628. 

(^)  Town  and  Country  Planning  Act,  1947,  Section  16  (4). 
(^) /Wd.  31  (2). 
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81.  To  see  the  matter  in  its  proper  perspective,  we  must  recognise  that  for 
centuries  the  rights  of  landowners  and  property-owners  were  treated  as  paramount 
and  virtually  absolute,  in  few  other  countries  were  individual  property  rights 
subjected  to  less  control  in  the  public  interest  than  in  Britain.  The  residts  were 
deplorable  from  any  standpoint.  Slums  were  created  without  limit ; our  industrial 
towns  and  cities  became  ugly,  unhealthy  and  inconvenient ; urban  sprawl  still 
casts  a hideous  blight  over  vast  stretches  of  the  countryside ; a lack  of  open  spaces 
and  amenities  has  condemned  millions  of  men  and  women  to  pass  their  lives_  in 
the  most  repulsive  surroundings.  The  great  popular  demand  for  better  housing, 
and  the  subsequent  demand  for  planned  development,  new  towns,  and  so  forth 
are  highly  beneficial  movements  which  are  bringing  immense  improvements  to 
the  life  of  the  nation.  Nothing  should  be  done  to  hamper  or  slow  down  these 
and  other  great  social  advances. 

82.  The  real  question  is  whether  these  policies  and  programmes  can  be  carried 
out  only  if  Ministers  are  given  unconditional  discretionary  powers,  with  so  small 
a degree  of  prior  or  subsequent  control,  that  it  cannot  be  said  that  their  exercise 
amounts  to  administration  according  to  law  except  in  a purely  formal  sense. 

83.  The  owners  of  land  and  property  must  never  again  possess  the  absolute 
rights  they  had  in  the  19th  and  early  20th  centuries.  On  the  other  hand,  is  the  only 
alternative  absolute  Ministerial  discretion?  I do  not  believe  it  is. 

84.  Public  policy  must  be  supreme.  But  it  should  be  formulated  by  Ministers 
within  the  framework  of  authority  laid  down  by  Parliament.  It  must  be  susceptible 
of  change  in  accordance  with  changing  public  needs.  But  surely  it  can  be  reviewed 
and  enforced  by  Administrative  Tribunals  in  cases  where  a dispute  arises  between 
a private  person  and  a public  authority.  Let  us  get  the  decision-making  pr-^ess 
into  the  light  of  day  and  on  a rational  basis.  If  it  is  considered  necessary  to  give  a 
Minister  the  final  word,  he  should  be  given  power  to  over-ride  the  decision  of  a 
tribunal  or  of  the  person  holding  a public  inquiry.  In  that  event,  he  should  be 
required  to  lay  before  Parliament  the  report  or  recommendations  of  the  public 
inquiry  or  the  hearing  of  the  tribunal,  with  a statement  of  his  reasons  for  over- 
riding it. 

85.  ‘If  a reform  on  these  lines  were  introduced,  the  report  of  the  inspector  holding 
a public  inquiry  would  be  published.  It  would  contain  the  findings  of  fact,  the 
conclusions  or  inferences  to  be  drawn  from  them,  and  the  decision  with  a statement 
of  the  grounds  on  which  it  is  based. 

86.  This  proposal  would  require  a change  in  the  position  of  the  inspector  or 
other  person  holding  the  inquiry. 

87.  An  inspector  is  at  present  a civil  servant  on  the  staff  of  the  Department 
concerned.  If  he  were  left  in  his  present  position  he  might  be  instructed  to  consult 
his  superiors  before  drawing  up  his  report,  in  order  to  ensure  that  the  decision 
were  acceptable  to  them.  This  would  contravene  the  fundamental  principle  that  _the 
person  who  hears  the  evidence  and  arguments  should  decide  the  issue.  To  obviate 
this,  it  would  be  necessary  to  give  the  inspectorate  a more  independent  position. 

88.  This  could  be  achieved  by  creating  a grade  or  class  of  hearing  officers  who 
would  be  attached  to  the  various  departments.  As  at  present,  they  would  possess 
whatever  specialised  qualifications  are  necessary  for  the  work.  But  it  should  be 
laid  down  that  if  a Department  wished  to  dismiss  or  transfer  a hearing  officer 
on  the  ground  of  dissatisfaction  with  his  work,  he  should  have  a right  of  appeal  to 
a small  board,  composed  of  the  Treasury  Solicitor,  a member  of  the  Standing 
Council  on  Administrative  Tribunals,  and  a third  member  chosen  from  a panel 
of  outside  experts. 

89.  An  interesting  example  of  an  effort  to  raise  the  status  and  ensure  the 
independence  of  the  person  holding  a public  inquiry  is  contained  in  the  White  Paper 
on  the  Needs  of  the  Armed  Forces  for  land  for  Training  and  Other  PurposesQ-). 
It  is  there  laid  down  that  a public  local  inquiry  is  to  be  held  where  substantial 
objections  are  made  on  grounds  of  the  public  interest  to  a proposal  by  a Service 
Department  to  acquire  land.  The  inquiry  is  to  be  presided  over  by  someone  selected 

0)  H.M.S.O.  Cmd.  7278/1947. 
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by  the  Ministry  of  Housing  and  Local  Government  or  the  Secretary  of  State 
for  Scotland  “ on  the  basis  of  his  experience  and  standing  in  public  affairs  ”(^). 
The  idea  here  is  clearly  to  get  away  from  an  inquiry  by  a civil  servant  who  is 
subject  to  influence  or  instructions  by  his  superiors. 

90.  The  scope  of  these  particular  inquiries  is  to  hear  and  report  on  objections 
raised  on  grounds  of  public  interest,  national  or  local,  by  local  authorities,  water 
undertakings,  amenity  societies  and  similar  bodies ; and  to  enable  scientific  or 
archaeological  societies  to  make  representations  against  the  curtailment  of  oppor- 
tunities for  scientific  investigation,  such  as  bird  watching,  or  damage  to  areas  of 
unique  scientific  interest.  The  arrangements  are  quite  separate  and  distinct  from 
the  procedure  for  dealing  with  objections  by,  or  the  rights  of,  an  individual  land- 
owner. They  provide  a valuable  contrast  to  the  procedure  relating  to  applications 
to  develop  land  under  the  Town  and  Country  Planning  Act.  For  the  legislation 
relating  to  town  and  country  planning  provides  for  a public  inquiry  only  if  an 
applicant  objects  to  a refusal  by  the  local  planning  authority  to  grant  him  permis- 
sion to  develop : or  if  objects  to  any  conditions  attached  by  the  local  authority 
to  permission.  Where  the  local  authority  grants  permission  to  an  applicant  there  is 
no  opportunity  for  any  other  person  or  persons  or  association  to  make  an  objection, 
nor  will  a hearing  or  public  inquiry  be  ordered,  since  there  is  no  appeal  to  the 
Minister  against  the  decision. 

91.  This  simation  is  exceedingly  unsatisfactory.  A local  authority  may,  from 
whatever  motives,  make  a thoroughly  bad  decision  in  granting  permission  to  develop. 
The  application  may  be  in  respect  of  a project  which  does  not  conform  to  the 
development  plan.  Yet  no  one  can  do  anything  about  it.  Indeed,  it  is  possible 
that  the  first  public  information  about  the  matter  will  be  an  announcement  that 
permission  has  been  granted  to  a named  person  or  company  to  carry  out  a specific 
development. 

92.  I submit  that  there  should  be  a right  of  appeal  in  cases  where  permission  is 
granted^  by  the  local  planning  authority  on  similar  grounds  to  those  specified  in 
the  White  Paper  mentioned  above ; namely,  where  objections  are  raised  on  grounds 
of  public  interest,  national  or  local,  by  a local  association,  or  not  fewer  than  10 
residents,  or  a statutory  undertaking,  or  amenity  societies  or  similar  bodies.  Simi- 
larly the  right  to  object  to  a clearance  scheme  under  the  Housing  Acts  should  not 
be  limited  to  persons  with  an  interest  in  the  land.  The  effect  of  my  proposals 
would  be  to  extend  the  opportunities  for  a public  enquiry  to  cases  (a)  under  the 
Town  and  Country  Planning  Act  where  it  is  alleged  that  permission  to  develop 
should  not  have  been  granted  or  that  conditions  (or  different  conditions)  should 
have  been  attached  to  the  permission  ; (b)  under  the  Housing  Acts  and  similar 
statutes  where  objections  to  large  scale  clearance  and  development  schemes  are 
raised  by  persons  other  than  those  having  an  interest  in  the  land. 

93.  Finally,  it  is  desirable  that  wherever  possible  an  effort  should  be  made 
to  lay  down  by  legislation  or  statutory  instruments  the  conditions  to  be  satisfied 
and  the_  facts  to  be  proved  by  objectors  at  public  inquiries  or  other  hearings  by  the 
confimiing  authority.  I realise  the  difficulty  of  formulating  conditions  which  will 
provide  sufficient  flexibility  to  cover  a wide  variety  of  cases,  and  I recognise  the 
problem  of  formulating  conditions  which  will  be  sufficiently  comprehensive  to  cover 
all  the  possible  circumstances.  I nevertheless  believe  the  effort  should  and  must 
be  made  if  the  absolute  powers  now  given  to  Ministers  are  to  be  replaced  by  con- 
ditional powers  which  can  be  subjected  to  scrutiny  and  review.  If  we  are  to  have 
administration  according  to  law  in  a genuine  sense  of  the  term  we  must  be  pre- 
pared to  inject  into  the  legal  powers  of  Ministers  a more  precise  content  than 
they  now  possess.  It  is  virtually  impossible  to  apply  an  effective  system  of  judicial 
review  to  Ministerial  powers  which  say  in  effect  that  the  Minister  shall  consider 
the  matter  and  then  do  what  he  thinks  fit. 

(0  Paragraph  45. 


Printed  image  digitised  by  the  University  of  Southampton  Library  Digitisation  Unit 


EVIDENCE  OF  PROFESSOR  W.  A.  ROBSON 


501 


Examination  of  Witness 
Professor  W.  A.  Robson. 


Called  and 

2904.  Chairman-.  I think  that  we 
should  like  to  ask  you  some  questions 
about  some  of  the  larger  subjects  that 
you  have  raised  in  your  Memorandum, 
and  I think  that  we  will  take  the  histori- 
cal introduction  of  the  Memorandum  for 
granted  and  begin  from  where,  having 
traced  the  growth  of  public  law  and  the 
background  against  which  the  specific 
problems  concerning  this  Committee 
should  be  looked  at,  you  go  on  to  con- 
sider various  major  questions  about 
tribunals  and  enquiries. 

I think  that  we  would  all  agree  with 
you  that  the  tribunals  which  at  this 
moment  exist  are  the  product  of  history. 
They  are  to  a large  extent  the  creations 
of  particular  Government  Departments 
to  meet  the  particular  difficulties  which 
confronted  them,  and  they  may  be  said 
to  have  a rather  chaotic  look.  You  make 
some  proposals  in  relation  to  administra- 
tive tribunals  which  would  take  us  a long 
way  along  the  road  of  what  I call 
hierarchial  simplification — I mean  by  that 
both  horizontal  amalgamation  and 
vertical  integration — and  quite  clearly 
you  feel  that  to  go  a long  way  in  that 
direction  is  obviously  a very  good  thing. 
Now  suppose  that  I say  that  on  grounds 
of  logic,  tidiness,  intellectual  satisfaction, 
etc.,  one  would  grant  the  case  at  once, 
but  are  these  the  criteria?  May  it  not 
be  that  this  untidy  absence  of  system  that 
history  has  left  us  with  has  more  to  be 
said  for  it  than  that?  For  example, 
nobody  could  look  at  the  medley  of  com- 
mittees dealing  with  complaints  against 
practitioners  under  the  National  Health 
Service  without  agreeing  with  you  and 
saying  what  a lot  there  are,  how  complex 
they  are,  and  how  unnecessary  this 
seems  ; and  yet  we  have  been  told  that 
on  the  whole  they  suit  the  people  con- 
cerned extremely  well.  In  other  words 
this  awkward  looking  apparatus  seems 
to  do  the  job  that  has  to  be  done  and 
people  do  not  want  to  alter  it.  If  that 
contention  which  has  been  put  to  us  is 
true  it  means  that  history’s  weight  in  the 
scales  against  logic  goes  up  a bit.  That  is 
really  the  point  I want  to  put  to  you.  You 
suggest  that  a good  deal  should  be  done 
to  systematise  and  make  more  simple 
and  logical  the  apparatus  of  tribunals. 
Are  you  sure  that  you  would  not  lose 
more  than  you  gained  in  the  process? 

32173 


Examined. 

Professor  Robson  : I should  first  like 

to  answer  your  general  question  and 
then  come  on  to  the  particular  applica- 
tion which  you  have  mentioned.  It  was 
no  doubt  in  the  early  days  a good  thing 
to  proceed  by  purely  empirical  methods 
without  any  doctrine  or  system.  Now, 
after  thirty  or  forty  years  of  experience, 
in  which  the  ground  has,  as  it  were, 
become  cluttered  up  with  this  medley  of 
tribunals  of  every  kind  and  description 
which  disclose  very  few,  if  any,  princi- 
ples, in  regard  either  to  composition,  pro- 
cedure or  personnel,  it  seems  to  me  that 
the  time  has  come  when  an  effort  should 
be  made  to  find  out  what  should  be  the 
guiding  principles  in  this  movement,  and 
I thought  that  that  was  the  point  of  your 
Committee  being  set  up. 

Now  as  I understand  it,  the  question 
you  put  really  amounts  to  this;  why 
should  we  have  any  principles  at  all? 
Why  not  go  on  with  this  amiable  multi- 
tude of  tribunals?  That  presupposes 
several  things.  In  the  first  place  it  pre- 
supposes that  they  are  all  working  well, 
whether  they  are  founded  on  defensible 
or  indefensible  principles.  Why  should 
we  be  bothered  about  being  tidy  when 
it  is  just  as  comfortable,  or  more  com- 
fortable, to  be  untidy,  and  so  on?  To 
begin  with  it  is  a waste  of  effort.  We 
are  using  a much  greater  number  of  insti- 
tutions and  people  in  the  working  of 
these  tribunals  than  is  necessary.  In  the 
second  place  I would  say  that  we  are 
not  taking  sufficient  advantage  of  what 
I may  call  the  variety  of  experience  or 
the  variety  of  jurisdictions  in  order,  so  to 
speak,  to  raise  administrative  adjudica- 
tion to  a higher  level.  I would  say  myself 
that  the  broader  the  jurisdiction,  within 
the  limits  imposed  by  the  need  for 
specialised  personnel,  the  better,  but,  in 
point  of  fact,  judging  by  the  experience 
of  recent  years,  this  country  is  proceed- 
ing on  the  basis  that  every  time  a new 
kind  of  judicial  decision  has  to  be  made 
in  the  sphere  of  public  administration, 
a new  tribunal  or  set  of  tribunals  has 
to  be  set  up,  without  paying  any  regard 
to  those  which  already  exist,  or  to  the 
accumulated  experience  which  is  avail- 
able in  the  personnel.  If  we  now  try, 
as  I have  tried  in  my  Memorandum,  to 
stand  back  and  look  at  what  has 
happened  during  these  past  twenty  or 
A 10 
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thirty  years  or  so,  and  try  to  interpret 
our  experience  of  administrative  tribu- 
nals, I think  that  we  should  arrive  at  the 
conclusion  that  they  are  not  all  working 
well.  I would  concede  that  some  which 
are  founded  on  what  I regard  as  wrong 
principles  nevertheless  happen  to  be 
working  in  a satisfactory  way,  but  there 
are  plenty  of  examples  of  the  contrary 
where  I do  not  think  that  the  best  results 
are  being  obtained,  because  the  tribunals 
in  question  have  not  been  based  on  the 
best  principles.  I would  mention  in  that 
connection,  for  example,  Rent  Tribunals, 
which  I think  are  working  very  badly, 
and  I think  the  reason  is  that  they  have 
been  based  on  unsound  principles.  I 
think  that  there  could  be  a great  improve, 
ment,  and  I think  that  we  should  cer- 
tainly obtain  a superior  class  of  per- 
sonnel for  the  tribunals  if  we  were  to 
widen  their  jurisdiction,  and  if  in  the 
process  we  could  improve  the  status  and 
prestige  of  membership. 

You  mentioned  also  the  system  of 
adjudication  under  the  National  Health 
Service  Act.  I hope  I rightly  understood 
your  remark  on  this  system  when  you 
said  that  the  people  concerned  liked  it 
The  people  concerned  may  be  the 
patients  or  they  may  be  the  doctors  or 
other  members  of  the  medical  profession. 
I have  no  doubt  that  the  medical  pro- 
fession likes  it.  I have  no  doubt  that  it 
is  the  structure  proposed  by  the  spokes- 
men of  the  British  Medical  Association, 
but  the  fact  that  it  commends  itself  to 
the  doctors  does  not  seem  to  me  any 
stronger  reason  for  saying  that  it  is 
necessarily  the  best  system  than  it  would 
be  if  one  said  of  our  criminal  justice 
system  that  it  was  the  best  system  because 
it  appealed  to  the  prisoners  appearing  in 
the  courts.  You  have  a system  which 
involves  an  incredible  amount  of  effort, 
of  delay,  of  procrastination,  of  proce- 
dural difficulties,  and  which  reduces  to 
a minimum  the  possibility  of  a member 
of  the  medical  profession  having  a 
penalty  imposed  on  him.  I find  it 
impossible  to  justify  this  system  on 
grounds  of  coherence,  efficiency,  ration- 
ality or  anything  else  and  I take  the 
view  that  all  of  us  who  are  trying  to 
improve  the  system  of  public  administra- 
tion should  pay  some  regard  to  the 
amount  of  effort  which  goes  into  any 
particular  activity  of  government.  It  is 
also  totally  wasteful,  and  I think  that  it 
is  wrong  in  principle,  too,  that  the 
National  Health  Service  Tribunal  should 


be  able  only  to  impose  the  supreme 
penalty  of  striking  a professional  man 
off  the  Health  Service  list  or  to  acquit 
him.  I am  sure  it  results  in  the  Tribunal 
necessarily  having  to  acquit  doctors  who, 
while  not  deserving  that,  should  probably 
have  some  other  penalty  imposed  upon 
them  short  of  removal  from  the  list. 

2905.  Sir  Geoffrey  King:  In  para- 
graph 27  you  make  some  suggestions  for 
amalgamation  of  a number  of  different 
tribunals,  and  in  your  answer  to  the 
Chairman  just  now  you  gave  some 
general  principles  that  you  felt  should 
govern  any  reorganisation  of  these 
bodies.  I rather  wanted  to  test  your 
suggestion  here  against  the  principles 
which  you  have  outlined.  These  tri- 
bunals you  mention  in  paragraph  27  be- 
tween them  cover  a wide  field  and  deal 
with  several  Acts  of  Parliament  and 
numerous  regulations.  Do  you  really 
think  that  it  would  save  any  time — I am 
thinking  of  your  point  about  waste  of 
effort  here — if  you  attempted  to  get  any 
one  body  of  people  competent  to  cover 

such  a wide  variety  of  cases? -Yes, 

and  I think  that  in  the  process  of  doing 
so  they  might  become  even  more  com- 
petent within  their  own  spheres  than 
they  may  be  today  with  their  much 
narrower  jurisdiction. 

2906.  We  have  had  evidence  from  a 
chairman  of  a national  insurance  tri- 
bunal complaining  that  their  jurisdiction 
is  already  far  too  wide  for  the  ordinary 
member,  not  necessarily  the  chairman,  to 
comprehend.  What  type  of  people  have 
have  you  in  mind  that  could  possibly 
comprehend  this  very  wide  variety  of 

subjects? 1 do  not  think  that  this  is 

such  a fabulous  jurisdiction  as  you  do. 
Sir  Geoffrey.  I have  suggested  in  para- 
graph 30,  that  if  you  were  to  amal- 
gamate some  of  these  tribunals  you 
would  have  probably  to  enlarge  the 
scope  of  the  membership  panels,  partly 
in  order  to  find  available  people  for  all 
your  sittings,  and  partly  in  order  to 
widen  the  scope  of  the  experience  or 
special  knowledge  which  you  would 
require.  But  I should  expect  that  in 
course  of  time  you  would  probably 
develop  something  approaching  a full- 
time panel  of  members  at  any  rate  as 
regards  the  nucleus,  and  that  you  would 
gradually  have  people  who  were  devot- 
ing the  whole,  or  the  greater  part  of 
their  time  to  what  I consider  is  very 
important  work,  and  I am  sure  you  con- 
sider it  is  very  important  work. 
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2907.  May  I just  interrupt  there,  Pro- 

fessor Robson,  because  I think  this  is 
important?  You  do  quite  definitely 
accept  as  a result  of  your  suggestions 
the  creation  of  a full-time  administrative 
judiciary,  or  whatever  you  like  to  call 
it? 1 think  that  that  is  quite  a pos- 

sible result. 

2908.  Do  you  not  think  the  result 
would  simply  be  that,  while  your  tri- 
bunal might  technically  cover  a wide 
field,  you  would  in  fact  find  that,  apart 
from  your  chairmen,  you  would  get 
specialists  on  national  insurance  benefit, 
specialists  on  compensation,  and  so  on, 
and  that  the  result  would  be  very  much 

the  same  as  now? With  great  respect 

I do  not  think  that  is  necessarily  so,  be- 
cause the  various  types  of  case,  which  I 
have  suggested  should  be  dealt  with  by 
a single  set  of  tribunals  are  not  really 
so  disparate  as  I think  you  are  suggest- 
ing. If  you  look  at  them  in  detail  you 
find  that  they  all  relate  to  industrial  con- 
ditions, employment  conditions,  or  the 
domestic  or  personal  circumstances  of 
the  applicant,  or  to  his  personal  conduct, 

2909.  Would  you  say  there  was  any- 
thing in  common  between  the  National 
Assistance  Tribunals  and  the  Pensions 

Appeal  Tribunals? ^The  Pensions 

Appeal  Tribunals  are  dealing  mainly 
with  questions  of  whether  disability  was 
acquired  before  or  after  entry  into  the 
services,  are  they  not? 

2910.  They  are  dealing  with  quasi- 
medical questions. Quasi-medical 

questions  on  the  evidence  which  is 
before  them.  If  you  take  sickness  bene- 
fit cases  under  national  insurance,  or 
take,  for  example,  industrial  injury  cases 
under  the  Industrial  Injuries  Act,  what 
is  the  difference  really  in  basic  charac- 
ter? The  question  is  whether  someone 
has  contracted  a disease  as  a result  of 
his  employment,  or  whether  he  already 
had  it  before,  or  something  of  that  sort. 
You  can  very  easily  get  a similar  type 
of  question  coming  up. 

2911.  I think  we  might  argue  that  at 
some  length,  but  I think  the  great  differ- 
ence is  that  in  industrial  injuries  cases 
it  is  almost  always  our  old  friend : 

‘ arising  out  of  and  in  the  course  of  ’. 
The  rest  is  medical  evidence  which  is 
not  really  disputed.  In  sickness  benefit 
cases  it  is  more  often  a question  of  a 
late  claim  rather  than  a dispute  on  a 
medical  certificate, And  in  the  Pen- 

sions Appeal  Tribunal  it  is  a question 
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whether  the  disability  arises  out  of  mili- 
tary service,  or  was  there  before.  I 
cannot  myself  see  that  there  is  anything 
very  disparate  there. 

2912.  To  make  it  worth  while  you 

think  that  it  would  mean  having  a whole- 
time chairman? ^Yes. 

2913.  And  would  you  concede  that  it 
might  lead  to  the  tribunal  splitting  up 

into  specialist  groups? 1 would  expect 

that  that  would  only  occur  to  a very 
limited  extent.  I have  also  indicated  in 
paragraph  30  that  it  might  be  desirable 
to  restrict  certain  types  of  case,  for 
example  those  arising  out  of  The  Local 
Government  Officers’  Superannuation 
Act,  to  particular  tribunals  within  each 
region. 

2914.  Miss  Oswald:  In  paragraph  33 
of  your  Memorandum,  you  suggest  that 
if  Rent  Tribunals  are  to  remain  within 
the  ambit  of  administrative  tribunals, 
their  jurisdiction  might  be  given  to  the 
Local  Valuation  Courts,  with  a right  of 
appeal  to  the  Lands  Tribunal.  I wondered 
whether  you  would  say  a little  more 
about  that  proposal,  bearing  in  mind  that 
the  volume  of  work  of  the  Rent 
Tribunals  is  considerable  and  that  the 
existing  work  of  Valuation  Courts  will 
increase  enormously  as  a result  of  the 
new  rating  assessments.  I should  also  like 
to  know  the  qualities  of  the  Valuation 
Courts  that  make  you  feel  ,that  they 
would  be  better  suited  to  the  existing 

work  of  Rent  Tribunals. 1 arrived  at 

this  proposal  because  of  my  feeling  that 
the  Rent  Tribunal  at  present  is  one  of 
the  most  unsatisfactory  of  all  the  tribunals 
that  we  now  have,  for  reasons  which  I 
have  explained  in  my  book.(i)  In  many 
instances  their  personnel  have  no  qualifi- 
cations which  I can  identify  for  handling 
the  cases  that  come  before  them.  It  is  not 
laid  down  whether  they  should  have 
legally  qualified  chairmen  and  the 
Minister,  when  he  was  piloting  the  Bill 
through  Parliament,  thought  .that  be 
would  rather  not  have  legally  qualified 
chairmen.  In  fact  quite  a large  proportion 
of  the  chairmen  are  legally  qualified. 
They  do  not  have  valuers.  They  do  not 
necessarily  have  people  with  any  experi- 
ence of  housing.  They  do  not  have  one 
of  the  peculiar  advantages  which  I think 
should  be  possessed  by  all  administrative 
tribunals,  namely,  a special  knowledge  or 
experience  of  the  subject-matter  of  the 
dispute.  Apart  from  that  there  is  the  dis- 
advantage that  there  is  no  appeal ; there 


(0  Justice  and  Administrative  Law,  3rd  ed. 
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is  only  the  supervisory  jurisdiction  of  the 
High  Court  which  can  be  invoked  in  very 
limited  circumstances.  It  seemed  to  me 
that,  as  the  Valuation  Courts  are  going  to 
work  really  intensively  in  the  particular 
field  of  assessing  the  reasonable  value  of 
premises  they  will  embody  a far  greater 
knowledge  of  valuation  of  local  premises 
than  the  Rent  Tribunals  possess. 

2915.  You  do  not  feel  it  would  be  a 
drawback  that  the  members  of  the  Valu- 
ation Courts  are  appointed  by  .the  local 
authorities  who  may  well  themselves 
bring  a case  before  the  Rent  Tribunal? 

^That  I think  would  have  to  be  dealt 

with.  I should  not  agree,  I will  admit 
frankly,  that  the  same  local  authority 
which  brings  the  complaint  should  also 
have  its  representative  on  the  Tribunal. 
If  I may  say  so,  my  ignorance  about  this 
particular  point  is  due  to  the  extra- 
ordinary obscurity  in  which  the  Rent 
Tribunals  do  their  work.  I have  tried  to 
dig  out  as  much  information  as  I can 
obtain  from  the  Ministry  of  Housing  and 
Local  Government.  I have  been  to  their 
hearings  and  I have  talked  to  many 
people  who  have  sat  on  them.  Except 
very  generally  no  one  knows  who  sits 
on  them  or  what  their  qualifications  are. 

2916.  If  you  felt  that  the  Rent 
Tribunals  in  their  present  form  should 
be  abolished,  would  you  have  any 
comment  to  make  on  the  possibility  that 
their  work  should  be  transferred  to  the 
County  Courts,  which  are  already  greatly 

concerned  with  rent  questions  ? 1 have 

thought,  and  I still  think,  that  it  is  not 
right  that  you  should  have  the  ordinary 
courts  of  law  and  administrative  tribunals 
exercising  jurisdiction  in  respect  of  the 
same  subject  matter.  That  simply  repro- 
duces the  old  system  of  law  and  equity 
which  we  had  a long  time  ago,  and  which 
had  many  disadvantages.  I should  have 
thought  myself  that  there  was  a lot  to  be 
said  for  giving  the  decisions  under  the 
Furnished  Rent  Acts  to  the  County 
Courts  provided  that  some  effort  were 
made  to  secure  that  the  County  Court 
judge  visited  the  premises  more 
frequently  ^than  he  does  today  when 
deciding  analagous  questions.  One  point 
which  has  been  made  rather  strongly  in 
favour  of  Rent  Tribunals  is  that  they  do 
go  and  look  at  the  premises  and  I think 
that  is  a good  thing. 

2917.  Do  you  feel  that  .there  is  any 
distinction  to  be  made  between  the  two 
main  types  of  case  that  Rent  Tribunals 
deal  with  ; one  type  of  case  concerns  the 


ordinary  furnished  letting,  perhaps  a 
single  room,  and  the  other  type  the  fixing 
of  rental  for  service  tenancies  which 
often  involves  knowledge  of  the  cost  of 
central  heating  and  so  forth?  The  latter, 
type  of  case  may  involve  large  sums  of 
money. The  fact  that  there  are  ques- 

tions where  valuation  is  the  dominant 
factor,  adds  weight  to  my  proposed 
solution  of  handing  the  jurisdiction  over 
to  the  Valuation  Courts,  because  it  is 
there  that  you  will  find  the  expert  know- 
ledge on  valuation  rather  than  in  the 
County  Court. 

Chairman'.  I think  that  we  will  no-w 
turn  to  two  further  matters,  which  have 
some  inter-relationship.  One  is  your 
views  on  the  inadequacies,  both  as  dis- 
closed by  history  and  by  existing  per- 
formance, of  judicial  control  of  the 
existing  tribunals  by  courts  of  law,  and 
secondly  the  proposal  you  make  for 
an  administrative  appeal  tribunal. 

2918.  Lord  Balfour  of  Burleigh:  I 
confess  that  I am  just  a little  bit  startled 
by  the  sentence  in  paragraph  17  of  your 
Memorandum  which  reads  as  follows:  — 

* Second,  the  enormous  cost  of  liti- 
gation in  the  ordinary  Courts  prevents 

the  vast  majority  of  the  population 

from  using  them,  despite  the  intro- 
duction of  a system  of  legal  aid.’ 

I wonder  if  you  would  care  to  elaborate 

that  a little  bit? Which  part  of  it 

startles  you? 

2919.  Both  parts,  but  may  we  take 

first  the  enormous  cost  of  litigation? 
How  does  the  cost  of  litigation  in 
this  country  compare  with,  for  instance, 
that  in  other  Western  European  coun- 
tries?  It  is  incomparably  greater.  I 

must  admit  that  I have  not  got  the 
figures  here,  but  in  the  course  of  my 
travels  in  Western  Europe,  which  have 
been  fairly  extensive,  I have  asked  about 
this  question  of  cost  and  there  is  not  the 
slightest  doubt  that  the  cost  in  Britain, 
certainly  of  a High  Court  action,  is  in- 
comparably greater  to  the  parties  than 
anything  which  you  wiU  find  anywhere 
in  Western  Europe.  I think  that  the  main 
reason  for  it  is  that  here  the  whole  of  the 
judicial  process  is  an  oral  process.  The 
whole  of  the  case  is  presented  in  court 
orally  and  documentary  material  plays 
a comparatively  small  and  supplemen- 
tary part,  whereas  in  the  majority  of  the 
countries  of  Western  Europe  most  of 
the  case  is  conducted  in  writing  with  only 
a very  small  amount  of  oral  presentation. 


Printed  image  digitised  by  the  University  of  Southampton  Library  Digitisation  Unit 


EVIDENCE  OF  PROFESSOR  W.  A.  ROBSON 


505 


Oral  presentation  calls  for  a very  high 
degree  of  skill  and  takes  np  a very  long 
time,  often  amounting  to  days  in  a High 
Court  case.  Other  factors  are  the  separa- 
tion of  the  legal  profession  into  two 
parts  and  the  very  great  complexity  of 
the  procedural  rules. 

2920.  How  do  our  costs  compare  with 
those,  for  instance,  in  the  United  States? 

1 do  not  know  offhand,  but  again 

in  the  United  States  the  greater  part  of 
the  presentation  of  a case,  is  in  what  is 
called  the  brief,  which  is  really  an  elabo- 
rate written  statement  quoting  all  the 
authorities  in  favour  of  each  side.  Even 
in  the  Supreme  Court  counsel  are  norm- 
ally restricted  to  one  hour  on  each  side, 
and  special  permission  of  the  Court  is 
required  for  an  extension.  I asked  an 
American  lawyer  friend  the  other  day 
about  the  complexity  and  length  of  the 
procedural  codes  in  the  United  States  so 
that  I could  compare  them  in  my  mind 
with  ours.  He  said  that  there  is  nothing 
to  be  found  from  one  end  of  the  United 
States  to  the  other  comparable  in  com- 
plexity and  character  with  the  great 
' Annual  Practice  ’. 

2921.  May  we  turn  now  to  the  state- 
ment that  the  vast  majority  of  the  popu- 
lation are  prevented  from  using  the 
courts?  Are  you  referring  there  to  liti- 
gation between  one  member  of  the  public 
and  another,  or  entirely  to  litigation 
between  members  of  the  public  and 

public  authorities? To  both.  It  is,  of 

course,  true  that  the  system  of  legal  aid 
has  eased  the  position  for  those  people 
fortunate  enough  to  qualify  for  it.  The 
qualification  limits  are,  however,  very 
low  and  I should  have  thought  it  was  a 
matter  of  common  knowledge  that  any- 
one of  moderate  means  would  be  very  ill 
advised  to  go  to  law  if  he  could  possibly 
avoid  it.  The  penalty  of  invoking  the  law, 
even  if  you  know  that  you  have  a very 
substantial  chance  of  winning,  is  very 
serious,  particularly  if  you  are  opposing 
a public  authority.  I mean  by  this  that 
even  if  you  get  your  costs  you  only  get 
them  as  between  party  and  party  ; you 
still  have  to  meet  the  costs  between  your- 
self and  your  solicitor. 

2922.  You  use  the  words  ‘The  vast 
majority  of  the  population  ’.  It  evokes 
in  my  mind  a picture  of  the  vast  majority 
of  the  population,  which  must  be  30 
million  people,  suffering  from  an  intoler- 
able sense  of  grievance  because  they  can- 
not go  to  law  for  fear  of  the  cost.  Is 
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that  what  you  want  us  to  think? No, 

certainly  not,  because  fortunately  the 
vast  majority  of  the  population  of  30 
or  40  million  have  not,  in  this  relatively 
peaceful  island,  causes  of  action  which 
they  are  anxious  to  bring  against  their 
neighbours  or  friends.  I would  venture 
this  proposition — that  a very  substantial 
proportion  of  persons  who  have  a 
genuine  cause  of  action  either  against 
another  individual,  against  a company, 
or  against  a public  authority,  feel  that 
the  high  cost  involved,  even  if  they  are 
successful,  makes  it  inexpedient  that  they 
should  proceed.  That  is  my  own 
experience. 

2923.  In  paragraph  20  you  refer  to  the 
doctrine  of  stare  decisis.  That  means 

adherence  to  precedent,  does  it  not? 

Yes. 

2924.  And  you  feel  that  the  courts 
regard  themselves  bound  by  precedent 

too  much? ^Yes.  That  is  the  whole 

principle  of  judicial  decision  which  is 
established  here.  I regret  it  myself  but 
it  is  in  existence  and  it  has  to  be  accepted. 
Unfortunately  it  leads  to  decisions  which 
the  judges  themselves  frequently  would 
prefer  to  give  in  another  way  being  given 
in  the  particular  manner  which  prece- 
dent dictates.  I think  everyone  familiar 
with  legal  practice  and  also  those  holding 
judicial  office  would  agree  that  there  are 
many  instances  of  judges  saying : ‘ I re- 
gret the  decision  must  go  this  way,  but  I 
am  bound  by  the  case  of  ’ — ^whatever 
it  is. 

2925.  Is  that  what  you  are  referring  to 
in  the  same  paragraph  where  you  say 
that  the  courts  have  been  gravely  handi- 
capped by  their  own  limitations,  many 

of  them  self-imposed? ^No,  although 

incideutally  that  is  a self-imposed  limi- 
tation. I had  in  mind,  for  example,  the 
way  in  which  judicial  review  looks  at 
the  exercise  of  a disoretion  by  an 
administrative  authority.  There  I would 
say  that  the  courts  have  imposed  on 
themselves  certain  limitations  about  the 
extent,  both  in  terms  of  depth  and  scope, 
to  which  judicial  review  can  go.  For 
instance,  if  a public  authority  gives  a 
decision  but  does  not  state  what  are  the 
reasons  which  led  it  to  make  that  deci- 
sion, the  court  will  not  normally  say  that 
this  decision  was  an  improper  exercise 
of  its  discretion.  It  will  not  imply  that 
the  public  authority  exercises  its  discre- 
tion wrongly  if  it  fails  to  justify  the  par- 
ticular decision  by  stating  its  reasons. 
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That  is,  in  ray  view,  an  example  of  self- 
limitation. The  court  does  not  normahy 
require  that  the  decision  of  a.n_  adminis- 
trative tribunal,  or  the  decision  of  a 
Minister,  for  example,  taken  after  a pub- 
lic enquiry  shall  be  in  accordance  with 
the  evidence.  That  is  a case  of  judicial 
self-limitation.  The  courts  have  said  in 
effect  ‘ We  will  not  enquire  into  the 
fexercise  of  those  discretions  provided 
that  the  authority  or  the  tribunal  have 
acted  within  their  powers,  unless  some- 
body can  prove  that  the  powers  have 
been  exercised  for  a wrongful  purpose  ’. 

I call  that  an  example  of  judicial  self- 
limitation. I think  exactly  the  same  thing 
is  true  where,  for  example,  the  courts 
have  not  devised  new  courses  of  action, 
or  new  forms  of  remedy,  which  in  my 
view  are  needed  in  order  to  control 
administrative  authorities  in  the  modem 
state.  That  again  is  a matter  within  the 
sphere,  as  it  were,  of  the  courts’  own 
competence,  and  I think  that  is  again 
an  example  of  judicial  self-limitation. 

2926.  In  paragraph  18  you  list  a num- 
ber of  things  that  have  happened  in  the 
last  fifty  years,  and  I think  I am  inter- 
preting your  view  right,  am  I not,  if  I 
say  that  the  developments  in  the  last  fifty 
years  really  require  a wholly  new  system 

of  law-giving? Judicial  review  of 

administration,  not  law-giving,  I would 
say.  The  law-giver  remains  primarily 
Parliament. 

2927.  Someone  said  of  our  historical 
and  parliamentary  development  that  we 
broaden  down  from  precedent  to  prece- 
dent. Does  that  illustrate  what  you  do 
not  now  think  is  proceeding  sufficiently 

j-apidly?  Is  that  right? think  ,it 

was  Burke.  I think  we  are  narrowing 
down  from  precedent  to  precedent, 
frankly,  and  some  of  those  cases  which 
are  mentioned  later  in  my  Memorandum 
illustrate  that.  May  I take,  for  example, 
the  case  mentioned  in  para^aph  52, 
Travers  v.  Gloucester  Corporation,  which 
is,  incidentally,  a case  in  which  I think 
the  judge  expressed  his  regret  at  having 
to  decide  the  matter  in  the  way  in  which 
he  felt  bound  to  do.  In  that  case  it  was 
indisputable  that  the  city  of  Gloucester 
behaved  negligently.  It  was  bad  ad- 
ministration. They  had  been  warned  by 
the  gas  company  that  these  houses  were 
dangerous.  The  action  against  the  Cop 
poration  failed  because  it  was  held  in 
the  nineteenth  century,  in  the  hey-day 
of  laissez-faire,  that  a landlord  who  sold 
a house,  even  if  it  was  faUing  down,  was 


not  liable  to  the  purchaser,  because  of 
the  doctrine  of  caveat  emptor,  and  so 
forth.  That  nineteenth  century  decision 
was  applied  in  the  middle  of  the 
twentieth  century_  to  a great  municipal 
corporation  carrying  out  housing  duties 
imposed  on  it  by  Parliament  for  the 
public  good.  I caU  that  narrowing  down 
from  the  past  precedents.  This  is  one  of 
the  results,  the  unintended  results  if  you 
like,  of  the  doctrine  of  judicial  precedent. 

2928.  Lord  Justice  Parker:  Professor 
Robson,  you  suggest  that  the  judicial 
review  of  administration  should  be  done 
by  a higher  administrative  tribunal? 
^Yes. 

2929.  I just  want  to  make  certain  that 
we  are  all  discussing  the  same  things 
when  we  use  these  words.  Of  course, 
under  our  terms  of  reference  we  deal 
with  tribunals  and  certain  enquiry  pro- 
cedures, of  which  that  involved  in  the 
compulsory  acquisition  of  land  is  typical, 
and  with  nothing  else.  By  nothing  else, 

I mean  that  we  are  not  dealing  with  the 
question  whether  present  law  is  good 
in  relation  to  public  authorities,  and 
whether  Travers  v.  Gloucester  Corpora- 
tion ought  to  stand  as  good  law,  because 
there  is  no  question  there  of  a tribunal 
or  of  an  enquiry. 

In  the  first  part  of  our  terms  of  refer- 
ence we  are  asked  to  deal  with  tribunals. 

I suppose  you  would  agree,  and  every- 
body would  agree,  that  there  should  be 
an  appeal  from  any  tribunal,  possibly  an 
appeal,  in  first  instance,  on  both  fact  and 
law,  and  probably  at  the  next  stage  an 
appeal  on  law  only.  At  any  rate,  there 
should  be  an  appeal  on  fact  followed  by 
an  appeal  on  law;  you  would  agree  with 

that? 1 would  not,  with  great  respect, 

put  it  quite  that  way.  That  means  having 
two  bites  at  the  cherry. 

2930.  I was  thinking,  for  instance,  of 
National  Insurance.  There  is  an  appeal 
to  the  Local  Tribunal,  and  then  there  is 

an  appeal  to  the  Commissioner. ^The 

original  decision  is  made  by  the  Insur- 
ance Officer.  Then  there  is  the  appeal  to 
the  Tribunal  and  the  Tribunal  makes  a 
decision.  It  finds  the  facts  and  it  makes 
a decision  which  you  can  regard  as  a 
decision  of  law.  Then  in  appropriate 
circumstances  there  is  a further  appeal 
to  the  Commissioner,  which  I would 
hardly  call  an  appeal  on  law  or  an  appeal 
on  fact. 

2931.  I do  not  want  to  quarrel  with 
words,  but  if  from  a decision  there  is  an 
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appeal  and  then  a further  appeal,  would 
that  satisfy  the  citizen? Yes. 

2932.  And  it  would,  as  it  were,  con- 
form with  your  ideal  structure? ^Yes. 

2933.  The  last  appeal,  you  would  agree, 

could  be  an  appeal  on  law  only? 

Again,  with  regret,  I must  hesitate  to 
agree.  I have  never  felt  that  the  attempt 
to  distinguish  between  law  and  fact  is 
really  satisfactory.  What  is  a question  of 
fact  in  one  generation  often  becomes  a 
question  of  law  in  the  next. 

2934.  May  I take  an  example?  You 

suggested  sending  the  work  of  Rent  Tri- 
bunals to  Local  Valuation  Courts.  This 
is  very  convenient,  because  there  is  an 
appeal  from  the  Local  Valuation  Court 
to  the  Lands  Tribunal? ^Yes. 

2935.  And  I think  everybody  agrees 

that  the  Lands  Tribunal  functions  ex- 
tremely well. ^Yes. 

2936.  And  there  is  an  appeal,  by  way 
of  case  stated,  to  the  Court  of  Appeal? 
Yes. 

2937.  Is  there  anything  wrong  in  that 

structure? It  means  three  bites  at  the 

cherry. 

2938.  I used  that  example  because  it 
was  your  own  suggestion  that  the  work 
of  Rent  Tribunals  should  go  to  the  Local 

Valuation  Courts. To  put  it  quite 

bluntly,  my  view  is  that  Rent  Tribunals 
are  somewhat  of  a cuckoo  in  the  nest  of 
administrative  adjudication.  I am  not 
very  happy  about  the  Tribunals  them- 
selves, and  I was  looking  for  a more 
satisfactory  home  for  their  functions. 

2939.  As  I understand  it,  you  desire 

your  higher  administrative  tribunal  be- 
cause of  your  dislike  of  the  courts? 

Because  of  my  feeling  that  the  courts  are 
unsuitable. 

2940.  May  I take  it  that  the  courts  are 
unsuitable  because  they  limit  themselves, 
and  will  not  go  into  matters  such  as 

matters  of  discretion? 1 think  that  is 

one  very  important  comment. 

2941.  So  we  really  get  to  this,  that  the 
appeal  you  want  is  not  an  appeal  purely 
on  fact  or  purely  on  law,  but  an  appeal 
generally  on  the  discretion  exercised? 

On  an  appeal  from  a tribunal  I 

should  want  an  appeal  on  the  discretion, 
as  you  say. 

2942.  Fact,  law  and  discretion? 

Yes. 

2943.  And,  similarly,  when  we  are 
dealing  with  enquiries — let  me  take  the 

32173 


compulso'iy  acquisition  of  land  as  an 
example — ^whatever  the  appeal  tribunal 
is,  it  has  to  have  the  power  of  reviewing 
not  only  the  question  whether  the  action 
is  ultra  vires  or  not,  but  also  the 

administrative  acts  of  the  Minister? 

It  is  obvious  that  you  cannot  have  an 
appeal  about  every  action  by  any  public 
authority  without  some  limitation  in 
terms  of  what  I may  call  a prima  facie 
case  being  made  out.  I have  suggested 
in  paragraph  57  that  there  should  be  an 
appeal  where  a prima  facie  case  is  made 
out  of  maladministration,  misuse  of 
powers,  or  unfair  or  harsh  treatment.  I 
think  that  would  be  a reasonable 
limitation. 

2944.  Of  course  the  question  whether 
the  Minister’s  decision  in  confirming  an 
order  is  Ultra  vires  is  one  thing  and  the 
question  whether  the  procedure  laid 
down  by  the  Act,  or  “ natural  justice  ”, 
has  been  followed  is  another,  but  this  is 
going  further,  is  it  not?  What  sort  of  case 
are  you  envisaging  as  a prima  facie  case 
of  maladministration? — — Crichel  Down, 
if  you  like. 

2945.  Crichel  Down  was  a case  in 
which  the  administration  within  a De- 
partment was  criticised.  It  was  not  a 
question  of  the  exercise  of  legal  powers? 
It  was  a case  of  public  enquiry. 

2946.  The  public  enquiry  came  after- 
wards because  of  what  had  happened? 
^Yes. 

2947.  Supposing,  under  some  requi- 
sitioning po-wers  that  still  remain  today, 
the  Minister  takes  X’s  land.  There  is  no 
hearing  or  enquiry  and  tribunal  involved. 
You  are  advocating  that  there  should  be 
some  administrative  appeal  tribunal 
which  could  enquire  into  the  Minister’s 

decision  in  this  type  of  case? ^I  am 

not  putting  it  quite  like  that.  "What  I am 
saying  is  that  the  existing  administrative 
appeal  tribunals,  by  which  term  I mean 
such  bodies  as  the  National  Insurance 
Commissioner  and  so  forth,  should  be 
integrated  and  that  the  resulting  adminis- 
trative appeal  tribunal  should  in  addition 
have  some  further  functions  or  powers. 
That  is  really  what  I have  said  in  my 
Memorandum. 

2948.  Which  are  you  putting  first? 
Are  you  saying  that  it  is  vital  to  have 
this  administrative  appeal  tribunal,  and 
that  once  we  have  got  it  we  can  give 
it  original  jurisdiction  to  deal  with 
matters  of  maladministration  generally, 
or  are  you  putting  it  the  other  way 
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round  and  saying  that  there  must  be  a 
tribunal  to  deal  with  maladministration, 
and  that  they  would  be  the  people  to 

deal  with  appeals? 1 think  the  first 

thing  to  deal  with  is  appeals  from  exist- 
ing administrative  tribunals. 

2949.  Take  a typical  case  involving  an 
enquiry.  A school  is  to  be  built  in  a . 
certain  place  and  the  local  authority 
proposes  a site.  There  is  a hearing,  an 
inspector’s  report  and  the  Minister 
decides  that  A’s  land  shall  be  taken 
for  the  school.  Assume  you  have  an 
appeal  in  regard  to  questions  of  natural 
justice  or  procedure  not  having  been  fol- 
lowed, and  in  regard  to  whether  the 
action  was  intra  vires,  do  you  still  say 
that  there  ought  to  be  an  appeal  in  effect 
on  the  grounds  that  the  Minister  ought 
not  to  have  taken  A’s  land  but  either 

B’s  or  nobody’s? 1 say  that  if  A 

can  make  out  a prima  facie  case  of  mal- 
administration— 

2950.  I am  sorry  to  interrupt,  but  what 

do  you  mean  by  maladministration  ? In  the 
case  I have  quoted  what  possible  appeal 
can  there  be  other  than  on  procedure  and 
vires  unless  it  is  to  challenge  the  discre- 
tion exercised  by  the  Minister? Sup- 

posing, for  example,  that  the  owner  of 
the  land  had  reason  to  believe  that  his 
land  was  being  taken  because  of  some 
animus  or  spite  against  him  on  the  part 
of  the  local  education  authority  and  that 
the  Minister  had  not  looked  into  it  and 
had  merely  acted  on  their  advice.  I 
should  say  that  in  those  circumstances  it 
might  be  possible  to  make  out  a prima 
facie  case  of  maladministration. 

2951.  I suppose  that  today  if  an  appel- 

lant could  show  that  the  Minister  had 
never  considered  the  question,  which  he 
is  bound  to  do,  he  would  get  the  order 
quashed? He  would  find  it  pretty  diffi- 

cult. The  Minister  would  say  that  he 
had  considered  the  question.  He  is  not 
required  to  give  his  reasons.  All  he  has 
got  to  give  is  his  decision. 

2952.  You  want  this  extra  right  in 
case  the  Minister  does  not  do  his  job  in 
the  sense  that  he  is  prepared  to  say 
that  he  has  considered  the  matter  when 

he  has  not? 1 do  not  want  to  say  that 

I think  that  there  ought  to  be  an  appeal 
from  every  decision  by  a Minister.  I am 
advocating  that  the  right  of  appeal  from 
what  I may  broadly  call  decisions  of  the 
executive  shall  be  limited  to  instances 
where  a prima  facie  case  can  be  made 
out  of  maladministration,  or  of  unfair  or 


harsh  treatment,  or  misuse  of  power.  I 
think  it  is  absolutely  essential  that  I 
make  myself  clear  on  that  because  other- 
wise I should  be  advocating  something 
which  I should  recognise  immediately  as 
being  totally  impracticable. 

2953.  I fully  appreciate  that  in  para- 
graph 57  you  are  very  guarded. 1 am. 

2954.  Major  Morrison:  In  paragraph 
59  you  say  that  the  administrative 
appeal  tribunal  ‘ should  contain  members 
with  ministerial  experience  I agree  that 
members  with  such  experience  would  be 
very  desirable,  but  a suppose  that  a 
lot  of  Ministers,  when  they  have  finished 
being  Ministers,  are  either  rather  tired  of 
public  service  or  have  to  earn  some 
money,  and  I wonder  if  it  is  going  to  be 

as  easy  as  all  that  to  get  them? 1 

would  not  lay  it  down  as  an  absolute 
principle  of  the  constitution  of  the 
Tribunal  that  they  should  not  be 
remunerated  for  their  services ! 

2955.  We  have  received  conflicting 
evidence  on  the  question  of  remunera- 
tion. Some  people  think  you  get  a better 
standard  by  not  paying  anything  at  all ; 
others  think  that  the  present  scales  are,  in 
somecaseSjtoo  low.'TOat  are  yourviews? 

My  criticism  of  administrative 

adjudication  has  been  that  the  members, 
certainly  the  chairmen,  are  under-paid. 

I think  we  have  been  trying  to  get  all 
this  work  done  at  a ludicrously  low  level 
of  remuneration.  I think  this  question 
ought  to  be  very  seriously  reconsidered. 
Certainly,  I think  that  if  an  integrated 
administrative  appeal  tribunal  is  set  up 
the  remuneration  should  be  on  a superior 
scale. 

2956.  In  paragraph  60  you  suggest  that 
the  Prime  Minister  should  advise  on  the 
appointments,  and  in  paragraph  62  you 
say  that  the  Lord  Chancellor  would  not 
be  very  suitable  to  do  so  because  he 
only  knows  the  legal  side.  I do  not  know 
if  you  can  enlarge  on  that.  I suppose  the 
Prime  Minister  himself  would  probably 
have  to  have  advice.  Moreover,  he  is 
already  responsible  for  a great  number 

of  appointments. Certainly  he  would 

have  to  take  advice. 

2957.  You  think  that  he  would  be 
more  likely  to  choose  the  right  peoole 

than  the  Lord  Chancellor? 1 think 

so,  for  the  reasons  I have  mentioned. 
I think  we  must  quite  frankly  accept  that 
the  Lord  Chancellor  and  his  Department 
are  inevitably  orientated  towards  the 
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legal  profession.  I also  had  in  mind  that 
appointment  by  the  Crown  on  the  advice 
of  the  Prime  Minister  would  give  the 
tribunals  prestige  and  status. 

2958.  On  the  proposal  for  a standing 
council  on  administrative  tribunals  you 
suggest  at  the  end  of  paragraph  66  that 
the  chairman  might  be  an  ex-Minister. 
Have  you  any  views  as  to  how  many 
members  there  should  be  on  this  council? 

I suppose  that  a cross-section  of  the 

community  is  desirable? ^Yes,  I should 

have  thought  a minimum  of  eight,  and 
a maximum  of  twelve,  or  something  like 
that.  It  would  then  be  a working  body 
neither  too  large  nor  too  small  for  real 
consultation  and  knowledge. 

2959.  Are  there  any  other  points  you 
would  like  to  make  on  paragraphs  64 

and  65  about  the  council? 1 think 

that  a feature  which  explains  the  irregu- 
lar and  unsystematic  development  of 
administrative  adjudication  in  almost 
every  respect,  has  been  the  absence  of 
any  sort  of  scrutinising  body  which  is 
continuously  in  existence.  That  is  the 
fundamental  weakness,  and  I think  that 
no  matter  what  may  result  from  occa- 
sional enquiries  such  as  that  on  which 
this  Committee  is  now  engaged,  there 
will  still  remain  the  need  for  a continuing 
scrutiny  over  the  whole  field,  particularly 
in  regard  to  the  day-to-day  work.  I think 
this  is  exemplified  by  some  of  the  recent 
discussions  in  Parliament.  For  instance 
the  discussion  in  Parliament  over  the 
tribunal  which  it  is  proposed  to  set  up  in 
the  Restrictive  Trade  Practices  Bill  took 
place  purely  ad  hoc  without  any  sort  of 
consideration  of  the  relation  which  a tri- 
bunal of  that  sort  would  bear  to  any 
existing  tribunal  or  to  the  courts.  I am 
sure  that  that  is  wrong.  There  should  be 
some  focal  point  from  which  really 
knowledgeable  advice  and  guidance 
could  be  obtained. 

2960.  Sir  Geoffrey  King'.  Would  you 
suggest  that  this  council  work  in  public? 

Whether  its  reports  should  be 

published  would  be,  I think,  a matter 
for  the  decision  of  the  Government.  I 
think  the  council  should  sit  both  in 
public  and  private,  according  to  the 
subject-matter. 

2961.  Mr.  Russell:  Professor  Robson, 
may  we  now  turn  to  the  subject  of  public 
enquiries?  I do  not  know  whether  you 
would  agree  that  the  fundamental  pur- 
pose initially  of  any  public  enquiry  is 
to  ensure  that  facts  and  arguments  which 


might  be  overlooked  are  brought  to  the 
attention  of  the  Minister? ^Yes. 

2962.  It  is  a fact-  and  argument-find- 
ing enquiry? ^Yes. 

2963.  Some  people  have  suggested  thar 
it  is  therefore  a mistake  to  make  these 
enquiries  more  judicial  in  appearance 
than  they  are  even  now.  What  do  you 

think  about  that? 1 do  not  really 

agree  with  that.  There  is  a very  strong 
tendency,  certainly  in  Government  De- 
partments, to  say  that,  of  course,  the 
decision  is  a matter  of  policy,  and  that 
it  can  be  sharply  distinguished  from  the 
fact-finding  part  of  the  process,  which 

is,  as  you  say,  the  local  enquiry.  I think 
that  that  arises  partly  from  misconcep- 
tion about  policy  and  partly  also  from 
something  of  truly  fundamental  import- 
ance, which  is  really  whether  by  using 
this  word  “ policy  ” sufficiently  often  you 
can  keep  unrestricted  discretion  in  the 
hands  of  Ministers.  If  every  time  the 
word  “ policy  ” is  used,  everybody  says 
“ Keep  off,  keep  off,  that  is  for  the 
Minister  ”,  then  of  course  neither  this 
Committee  nor  lawyers  nor  anyone  else 
will  get  any  further  in  dealing  with  this 
question. 

2964.  If  you  consider,  for  example, 
town  planning,  the  argument  is  that 
throughout  it  is  a matter  for  executive 
decision.  There  is  nothing  judicial  about 

it.  The  fact-finding  enquiry  is  part  of 
the  process  of  the  executive  mind  being 
made  up.  But  you  would  like  to  turn 
it  into  a completely  judicial  process  with 
the  decision  being  given  by  the  tribunal 

that  holds  the  enquiry.  Is  that  right? 

No.  It  is,  I think,  clear  that  the  prepara- 
tion of  a development  plan,  the  sub- 
mission of  it  to  the  Minister,  the  public 
enquiry  which  the  Minister  then  holds 
for  the  purpose  of  hearing  objections, 
and  the  subsequent  confirmation,  rejec- 
tion or  amendment  of  the  development 
plan,  must  aU  be  within  the  executive 
sphere  of  the  Minister  and  the  local 
planning  authority.  That  I think  is  abso- 
lutely indisputable.  The  next  stage  is 
that  Mr.  Smith  applies  for  permission 
for  a particular  development  and  the 
questions  before  the  local  authority  are 
whether  his  proposed  development  con- 
forms with  the  plan  and  whether  con- 
sent should  be  given,  refused  or  made 
subject  to  conditions.  There  is,  at 
present,  an  appeal  to  the  Minister  if  the 
local  authority  refuses  permission  and  I 
am  not  convinced  that  this  appeal  must 
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necessarily  lie  to  an  executive  authority. 
I can  perfectly  well  imagine  it  going  to 
a town  planning  tribunal  which  would 
be  acting  under  general  instructions  laid 
down  by  the  Minister.  I do  not  accept 
the  proposition  that,  not  only  the  making 
ef  the  development  plan,  but  also  the 
detailed  application  of  it  in  diverse 
circumstances  must  remain  at  every  stage 
and  at  ever>'  point  within  unfettered 
ministerial  discretion.  I think  you  could 
judicialise  the  application  of  the  plan  in 
particular  circumstances.  It  would  also 
bring  things  into  the  open,  and  I think 
this  business  of  getting  decisions  into  the 
open  is  absolutely  essential  in  a 
democracy.  I think  we  have  got  to  the 
stage  of  mystery-mongering  about  even 
the  simplest  matters  and  that  this  is 
VrTongly  brought  about  by  civil  servants 
with  the  best  possible  intentions. 

2965.  Your  proposal  of  course  would 
alter  the  theoretical  approach  to  the 
matter  which  has  so  far  obtained  in 
legislation,  would  it  not?  At  present, 
when  there  is  what  is  called  an  appeal 
lo  the  Minister,  it  is  the  subject  saying 
“ I am  not  satisfied  with  your  decision 
as  the  local  planning  authority.  I am 
going  to  the  fount.  I am  going  to  the 
Minister  to  get  him  to  decide  this  This 
is  a right  which  he  is  given  under  the 
statute.  The  Minister  is  the  executive 
who  has  the  right  over  all  and  it  does 
remain,  in  theory,  even  on  an  appeal, 
does  it  not? Subject  to  two  qualifica- 

tions. The  Minister  of  Housing  and 
Local  Government  is  empowered  by  the 
Town  and  Country  Planning  Act,  1947, 
to  set  up  tribunals  to  hear  appeals  about 
the  design  or  external  appearance  of 
buildings,  or  in  connection  with  the 
control  of  outdoor  advertisements.  He 
has  not  so  far  seen  fit  to  do  so.  The 
other  qualification  is  of  a more  general 
nature.  You  were  saying  that  the  con- 
stitutional theory  is  that  the  Minister 
decides.  Constitutional  theory  also  postu- 
Tates  that,  through  responsibility  to  Par- 
liament, any  error  in  the  Minister’s 
decision  can  be  set  right  by  the  political 
process  in  Parliament.  I think  that  that  is 
the  fallacy  which  one  must  face  up  to  in 
looking  at  this  problem,  because  the 
assumption,  that  anything  which  is  done 
in  an  unsatisfactory  way  in  public 
administration  will  be  rectified  as  a result 
of  ministerial  responsibility  to  Parliament 
is  I think  more  a part  of  our  folk-lore 
than  a living  reality.  There  is  so  much 
business  to  be  done  and  so  little  time  to 


do  it  in,  certainly  in  the  House  of 
Commons,  that  it  is  absolutely  useless 
today  to  rely  on  parliamentary  agitation 
to  set  right  every  questionable  decision 
of  a Department.  Parliamentary  responsi- 
bility should,  in  my  view,  be  supple- 
mented by  a proper  system  of  judicial 
review. 

2966.  I think  in  paragraph  84  you 

suggest  that  even  the  administrative 
appeal  tribunal  could  be  absolutely  over- 
ridden by  the  Minister? •!  have  put 

that  in  quite  frankly  in  the  hope  that  it 
would  indicate  a way  by  means  of  which 
ministerial  supremacy  can  be  safe- 
guarded if  it  is  felt  absolutely  essential 
to  do  so. 

2967.  Without  that  the  result  of  your 

suggestion  would  be,  would  it  not,  that 
there  would  be  an  appeal  from  a plan- 
ning authority  to  a non-planning 
authority  and  the  latter’s  position  would 
be  superior? It  would  be  an  adminis- 

trative tribunal  with  jurisdiction  in  the 
field  of  town  planning.  Already  having 
expert  knowledge  of  its  field  through  part 
of  its  personnel,  it  would  become  expert. 

2968.  I suppose  nowadays  all  planning 

authorities  have  trained  planning 
officers? Yes. 

2969.  Would  you  have  a planning 

officer  as  an  assessor  on  this  adminis- 
trative tribunal? 1 should  not  have 

anybody  who  is  actually  serving  a public 
authority. 

2970.  I am  sorry.  I did  not  mean 
that.  I meant  somebody  who  would  be 
planning  officer  to  the  administrative 
appeal  tribunal.  Otherwise  you  would 
confer  upon  a bo^y  without  any  par- 
ticular technical  qualifications,  namely 
your  administrative  appeal  tribunal,  the 
right  to  overstep  the  decision  of  an 

expert  town  planning  authority? 1 

agree  that  you  would  have  to  have  some 
expert  knowledge  and  experience. 

2971.  And  some  inexpert? Yes. 

2971a.  I find  difficulty  in  following 
your  suggestion  that  there  must  be  some 
kind  of  frame  of  reference  for  enquiries. 
You  say  there  is  no  frame  of  reference 
within  which  an  inspector  holding  the 
enquiry  is  working? Yes. 

2972.  What  are  you  going  to  do  if 

you  substitute  for  the  inspector  a de- 
ciding body  called  the  Administrative 
Appeal  Tribunal? ^I  should  substi- 

tute there  the  regulations  or  the  open 
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letter  of  instruction  or  whatever  you 
care  to  call  it,  which  the  Minister  would 
issue  to  indicate  to  the  tribunal  what  its 
general  policy  should  be. 

2973.  That  is  what  I cannot  envisage. 

May  I give  you  an  example  from 

another  field?  I have  myself  sat  on 
National  Insurance  Local  Tribunals  and 
I have  sat  as  chairman  of  Military 
Service  Hardship  Committees.  All  that 
the  National  Service  Act  says  is  that  a 
man  may  appeal  on  grounds  of  ex- 
ceptional hardship  from  his  call-up,  and 
if  exceptional  hardship  is  proved  then 
his  service  can  be  postponed  for  a maxi- 
mum specified  period  by  the  tribunal. 
The  Minister  of  Labour  and  National 
Service  is  given  authority  by  the  Act  to 
make  regulations  for  the  guidance  of  the 
Hardship  Committees  and  those  regula- 
tions indicate  what  the  tribunals  should 
regard  as  exceptional  hardship.  That 
is  what  I mean.  It  is  exactly  the  same 
in  connection  with  national  insurance. 
There  is  a mass  of  regulations  which, 
as  a member  of  the  National  Insurance 
Advisory  Committee  I at  one  stage 
helped  to  scrutinise,  and  many  of  those 
regulations  do  in  fact  amplify  for  the 
benefit,  or  if  you  like  for  the  guidance 
and  instruction,  of  the  Local  Tribunals 
what  they  are  to  do  in  regard  to  particu- 
lar types  of  case. 

2974.  I can  follow  the  argument  in 
that  type  of  case.  However,  I am  bound 
to  say  that  I find  it  very  difficult  to 
envisage  general  instructions  from 
the  Minister  which  would  assist 
an  Administrative  Appeal  Tribunal 
in  deciding  whether  a new  post 
office  at  Nether  Wallop  should  be 
built  in  field  A or  B,  or  not  at  all 
or  whether  a school  at  some  other 
town  should  be  built  here  or  there,  or 
whether  the  Clarendon  Hotel  at  Oxford 
should  be  pulled  down  and  replaced  by 

Woolworths. It  is  possible,  if  you 

take  a particular  function  such  as  town 
and  country  planning,  to  say  that  the 
circumstances  in  which  individual  appli- 
cations arise  are  so  diverse  that  neither 
the  Minister  nor  any  other  human  being 
could  lay  down  any  general  principles 
which  can  be  observed  with  coherence. 

2975.  That  is  exactly  what  I mean. 

That  is  a view.  It  assumes  that  the 

inspector  who  holds  the  enquiry  and  the 
various  administrative  officials  who  con- 
sider it  in  the  Department  are  in  the 
possession  of  such  extraordinary  wisdom 


or  intuition  from  professional  training 
that  their  actions  cannot  be  criticised  m 
any  form. 

2976.  Does  it  not  really  assume  this, 
that  in  many  of  these  cases  it  is  any- 
body’s guess  as  to  which  is  the  best, 
which  is  the  worst,  or  which  is  the  fairest, 
and  which  the  most  unfair  course,  and 
you  have  to  give  it  to  somebody  to 
decide.  Why  give  it  to  the  Administra- 
tive Appeal  Tribunal  rather  than  to  the 
Minister  or  to  the  local  planning. 

authority? Town  planning  is  the- 

most  difficult  of  ah  fields. 

2977.  I was  referring  to  it,  because^ 
of  course,  it  gives  rise  to  the  majority 

of  these  public  enquiries. Apart  from 

the  acquisition  of  land. 

2978.  Chairman : I want  to  put  one 
questio-n  to  you.  The  point  has  been 
bothering  me  through  a great  deal  of 
the  discussion  this  afternoon.  Some 
policy  is  capable  of  being  categorised, 
that  is  to  say  you  can  make  regiilations, 
the  effect  of  which  is  to  apply  the  policy 
to  certain  classes  of  things  or  persons 
and,  while  you  may  narrow  down  or 
refine  your  categories,  and  therefore  re- 
fine your  classes  indefinitely,  though 
that  might  not  always  be  good  adminis- 
tration the  fact  always  remains  that  your 
rule  or  regulation  applies  to  all  the 
members  of  the  class  you  have  defined? 
Yes. 

2979.  I think  that,  broadly  speaking, 
the  Hardship  Committees  or  the 
National  Insurance  Tribunals  are  in  that 
position.  The  regulations  are  designed 
to  apply  to  everyone  who  falls  within 
the  given  class  or  category.  Is  not  the 
problem  in  a great  deal  of  the  more 
recent  social  legislation,  and  with  town 
and  country  planning  in  particular,  that 
you  are  not  dealing  with  something 
categorisable  in  that  way,  but  with  some- 
thing selective?  Let  me  take  the  problem 
of  where  to  put  a school.  There  may 
be  three  sites  and  objections  and  ad- 
vantages to  each,  yet  someone  has  to 
decide.  It  is  this  selective  particularity, 
I think,  of  policy  in  town  and  country 
planning  which  makes  it  different  from 
the  more  readily  categorisable  policy  in. 
for  example,  national  insurance.  T 
think  one  might  agree  with  a great  deal 
of  what  you  have  been  saying  about 
being  anxious  not  to  carry  the  magic- 
word  policy  too  far.  or  let  its . cloak 
cover  too  much,  but  I am  not  sure  that 
it  would  follow  from  that  that  you  could 
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assimilate  a great  many  of  these  cases 
like  town  and  country  planning  to  the 
more  classifiable  things  so  readily.  What 
I am  left  wondering  about  is,  if  you 
try  to  confine  the  area  of  policy,  have 
you  not  still  got  wide  discretions  which, 
because  of,  as  it  were,  their  selective 
character  on  the  one  hand  meet  no  rule 
and  on  the  other  do  not  deserve  to  be 
called  policy  in  any  sense  in  which 
Ministers  in  the  Cabinet  might  have  to 
decide  and  think  about  it.  If  that  is 
true  then  I think  your  solution,  when 
in  effect  you  say : “ Yes,  we  can  deal 
with  this,  provided  we  can  move  it  into 
the  realm  cf  framing  and  categorising,” 
may  yet  face  a difficulty  w'hich  is  of  a 
discretion  not  reducible  to  rules  and 
rationalisation  but  yet  still  not  worthy  of 

the  name  of  ministerial  policy? 1 

agree  that  the  field  of  town  and  country 
planning  is  one  above  all  to  which  this 
difficulty  applies. 

2980.  It  is  a big  field,  it  is  a bother- 
some field.  There  are  some  5,000  or 
6,000  cases  a year  coming  up  by  way  of 
appeal.  Now  I do  not  want  to  push  you 
into  agreeing  if  you  do  not,  but  if  at  any 
rate  you  say  that  there  is  something  in 
this  difference  between  the  town  and 
country  planning  cases  and,  say,  the 
national  insurance  cases,  are  you  sure 
that  your  central  framework  with  its 
principles,  its  categories,  its  rules  is  going 
to  fit  when  you  are  dealing  with  this? 

1 will  agree  that  it  will  require  more 

intensive  thinking  than,  shall  we  say,  the 
relatively  simple  business  of  categorising 
national  insurance  cases,  but  I would  not 
think  that  it  was  impossible.  I do  not 
think,  if  I may  say  so,  that  one  has  to 
choose  between  leaving  everything,  so  to 
speak,  to  the  Minister,  and  throwing 
everything  into  categories. 


2981.  No,  I said  that  to  begin  with. 
What  I am  arguing  about  is  whether 
there  may  be  an  area  of  discretion  where 
you  cannot  comfortably  apply  any  rule 
and  say  that  the  answer  is  as  follows, 
yet  the  matter  is  not  for  a Minister  or 

ministerial  policy? If  for  example 

you  could  assemble  the  best  of  the  know- 
ledge, experience,  and  thought  of  direc- 
tors of  local  education  authorities  would 
it  indeed  be  quite  impossible  io  lay  down 
the  principles  upon  which  the  selection 
of  sites  for  secondary  schools  should 
proceed?  My  feeling  is  that  it  probably 
would  not  be  impossible. 

2982.  What  I doubt  is  whether  any 
statement  of  principles  which  could  be 
agreed  would  not  be  so  wide  and  so 
general  that  the  conclusions  could  never 

be  perceived  to  follow  from  them. 

The  formulation  would  be  so  broad  that 
you  would  have  done  little  more  than 
transfer  the  discretion  from  the  Minister 
to  the  tribunal? 

2983.  Yes,  that  is  what  is  in  my  mind? 

1 cannot  myself  see  any  great 

advantage  in  transferring,  so  to  speak, 
unlimited  discretion  from  a Minister  to 
a tribunal,  except  that  you  would  have 
at  least  the  decision  or  process  of 
decision  taking  place  in  the  open  with 
the  persons  who  hear  the  evidence  and 
the  argument  making  the  decision.  That 
has  certain  advantages.  I should  have 
thought  that  the  real  advantage  of 
trying  to  substitute  a process  of  adminis- 
trative adjudication  for  ministerial  dis- 
cretion would  depend  on  the  extent  to 
which  one  can  require  the  tribunal  to 
follow  principles  laid  down,  not  meticu- 
lously but  broadly. 

Chairman:  Thank  you  very  much  for 
your  evidence  and  for  coming  along  to 
discuss  it  with  us. 


{The  witness  withdrew.) 
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Memorandum  submitted  by  the  Society  of  Labour  Lawyers 

TERMS  OF  REFERENCE 

The  terms  of  reference  are  to  consider  and  make  recommendations  on : — 

(a)  The  constitution  and  working  of  Tribunals  other  than  ordinary  courts  of 
law  constituted  under  any  Act  of  Parliament  by  a Minister  of  the  Crown 
or  for  the  purposes  of  a Minister’s  functions. 

(i)  The  working  of  such  administrative  procedures  as  include  the  holding  of 
an  inquiry  or  hearing  by  or  on  behalf  of  a Minister  on  an  appeal  or  as 
the  result  of  objections  or  representations  and  in  particular  the  procedure 
lor  the  compulsory  purchase  of  land. 

HEAD  (a)  OF  THE  TERMS  OF  REFERENCE 

The  Society  regards  the  work  of  the  various  tribunals  that  come  within  paragraph 
{a)  of  the  Committee’s  terms  of  reference  as  an  integral  part  of  out  legal  system. 
The  advantages  of  these,  tribunals,  some  of  which  were  listed  by  the  Committee 
on  Ministers’  Powers  who  reported  in  1932,  are  even  more  apparent  today;  — 
cheapness,  accessibility,  relative  freedom  from  technicality,  and  expert  knowledge 
of  their  subject.  Nevertheless,  as  the  Donoughmore  Committee  pointed  out,  the 
practice  of  permitting  the  exercise  of  judicial  powers  by  tribunals  “is  capable  of 
abuse,  dangers  are  incidental  to  it  if  not  guarded  against,  and  certain  safeguards 
are  essential  if  the  rule  of  law  and  liberty  of  the  subject  are  to  be  maintained." 
In  making  a critical  analysis,  recommendations,  and  suggestions,  the  Society  has 
found  it  convenient  to  consider  them  under  the  following  sub-heads : — 

(I)  The  social  service  tribunals. 

(II)  The  National  Health  Service  tribunals. 

(lH)  Tribunals  concerned  with  transport. 

(IV)  Tribunals  concerned  with  land. 

(V)  Other  tribunals — military  hardship  and  re-instatement  committees,  the 
Umpire,  conscientious  objectors’  tribunals,  and  the  Independent  Schools 
Tribunal. 

(VI)  A new  tribunal  to  be  concerned  with  compensation,  other  than  compen- 
sation arising  out  of  the  purchase  or  use  of  land. 

It  further  wishes  to  add  certain  considerations  applicable  generally  to  tribunals 
coming  within  paragraph  (a)  of  the  terms  of  reference. 
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I.  THE  SOCIAL  SERVICE  TRIBUNALS 

The  existing  tribunals  considered  in  this  category  are  the  following: — 

(1)  National  Insurance  Local  Tribunals  and  the  National  Insurance  Com- 

missioner and  Deputy  Commissioners. 

(2)  Local  Appeal  Tribunals,  Medical  Appeal  Tribunals,  and  the  Industrial  In- 

juries Commissioner  and  Deputy  Commissioners  appointed  under  the 

National  Insurance  (Industrial  Injuries)  Act,  1946. 

(3)  National  Assistance  Appeal  Tribunals. 

(4)  Pensions  Appeal  Tribunal. 

(1)  National  Insurance  Local  Tribunals  and  the  National  Insurance  Commissioner 

and  Deput>'  Commissioners 

By  section  43  of  the  National  Insurance  Act,  1946,  and  the  regulations  made  there- 
under, a broad  division  was  made  of  claims  and  questions  arising  under  the  Act  for 
the  purpose  of  their  determination. 

(«)  Questions  whether  the  contribution  conditions  for  any  benefit  are  satisfied  and 
as  to  the  class  of  insured  person  in  which  an  individual  is  to  be  included  are,  in 
particular,  to  be  determined  by  the  Minister.  Before  deciding  these  issues  the  Minis- 
ter may  appoint  someone  to  hold  an  inquiry,  in  which  case  the  person  holding  the 
inquiry  reports  to  the  Minister,  who  may  be  required  by  an  applicant  to  give  the 
ground  for  his  decision.  The  applicant  may  appeal  on  a question  of  law  to  the  High 
Court 

The  Society  feels  that  the  expeditious  settling  of  issues  of  this  nature  by  the  Minis- 
try (and.  in  the  vast  number  of  cases,  informally  by  local  insurances  officers)  may 
well  have  been  necessary  to  ensure  the  smooth  working  of  the  scheme  when  it  was 
relatively  new  and  untried.  However,  now  that  the  scheme  is  running  smoothly, 
the  Society  feels  that  these  issues  would  be  better  dealt  with  by  the  Local  Tribunals 
set  up  under  the  Act  (with  appeal  to  the  Commissioner).  The  determination  of 
these  issues  involves  the  interpretation  of  the  statute  and  regulations,  very  similar 
to  the  type  of  issue  already  determined  by  the  Local  Tribunals  and  Commissioner, 
and  these  "bodies  have  now  developed  a considerable  specialised  knowledge  in  the 
field  of  national  insurance.  Again,  now  that  there  is  no  danger  of  the  scheme 
breaking  down  through  a mass  of  appeals  on  issues  of  contribution  and  insurability, 
it  is  considered  that  an  applicant  would  have  a proper  hearing  of  his  case  (and  a 
sense  that  he  is  getting  a fairer  hearing)  if  the  issue  goes  before  a Local  Tribunal 
with  the  right  of  appeal  to  the  Commissioner. 

(b)  Questions  about  the  right  of  a person  to  any  benefit  under  the  national 
insurance  scheme  are  determined,  in  the  first  instance,  by  a local  insurance  officer. 
There  is  a right  of  appeal  to  a.  Local  Tribunal,  and  thence  to  the  Commissioner  or 
one  of  his  Deputies.  The  Society  has  been  impressed  by  the  general  efficiency  and 
fairness  of  this  system,  particularly  in  view  of  the  large  numbers  of  cases  heard 
by  the  Local  Tribunals  and  even  by  the  Commissioner.  The  system  seems  to  the 
Society  to  have  performed  its  functions  of  ascertaining  facts  and  interpreting  the 
regulations  with  success,  and  to  have  attracted  widespread  trust  and  satisfaction.  It 
has  great  advantages  of  cheapness,  speed,  simplicity,  relative  informality  of  pro- 
cedure, and  growing  expertness.  The  Society  feels  it  would  be  a positive  dis- 
advantage  both  to  the  individual  and  to  the  public  generally  if  the  Local  Tribunals 
or  Commissioner  were  supplemented  by  some  form  of  appeal  to  a court  of  law. 
Further,  because  of  the  high  opinion  that  the  Society  holds  of  the  present  system 
It  wishes  to  see  transferred  to  it  the  Minister’s  jurisdiction  in  the  type  of  issues 
under  (a)  supra  and,  as  will  be  seen  hereafter,  the  present  jurisdiction  of  the  Pen- 
sions Appeal^  Tribunals  and  the  National  Assistance  Appeal  Tribunals.  Neverthe- 
less, the  Society  does  advocate  certain  improvements,  as  set  out  below. 

In  respect  of  the  appointment  and  constitution  the  Local  Tribunals,  the  Society 
!S  of  the  opinion  that  since  the  initial  appeal  is  from  an  officer  of  the  Ministry,  the 
personnel  of  the  Local  Tribunals  ought  to  be  entirely  independent  of.  any  possible 
suspicion  of  control  by  the  Ministry.  In  view  of  the  considerable  amount  of  statu- 
tory  interpretation  that  is  involved  in  issues  coming  before  the  Tribunals  and  the 
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expanded  jurisdiction  suggested  by  the  Society,  it  is  felt  that  the  chairman  of  a 
Local  Tribunal  ought  invariably  to  be  a lawyer  (barrister  or  solicitor),  appointed 
by  the  Lord  Chancellor’s  department.  He  should  have  at  least  7 years  of  private 
practice  or  service  in  a Government  legal  department.  As  regards  the  other  two 
members,  no  objection  is  seen  in  the  fact  that  the  Ministry  creates  a panel  of  persons 
representative  of  empioyers  and  insured  non-employed  persons,  and  a panel  repre- 
sentative of  employed  persons.  But  the  Society  feels  that  the  selection  of  one 
person  from  each  panel  to  serve  on  a Tribunal  should  be  the  responsibility  of  the 
Lord  Chancellor’s  department,  and  the  periods  for  which  both  chairmen  and  mem- 
bers serve  should  also  be  the  responsibility  of  that  Department.  The  present  qualifi- 
cation of  a barrister  of  at  least  10  years’  standing  for  the  posts  of  Commissioner 
and  his  Deputies  is  regarded  as  satisfactory  ; and  the  Society  would  open  the  appoint- 
ments equally  to  solicitors  of  similar  standing.  We  would  transfer  the  responsi- 
bility for  the  appointment  of  the  Commissioner  and  his  Deputies  from  the  Ministry 
to  the  Lord  Chancellor. 

The  principle  of  a public  sitting  and  the  right  to  an  oral  hearing  should  in 
general  apply  to  the  Local  Tribunals  as  well  as  to  the  Commissioner.  Before  the 
I^cal  Tribunals,  it  may  be  thought  that  in  view  of  the  personal  and  possibly 
embarrassing  details  concerned,  the  applicant  should  be  able  to  claim  (and  be  told  of 
his  right  to  claim)  a hearing  in  camera,  which  should  be  permitted  if  the  Tribunal 
accepts  the  reasons  given  by  the  applicant;  Legal  representation  should  be  permitted 
before  the  Local  Tribunals  (as  it  is  now  before  the  Commissioner).  The  Society 
feels  that  the  more  important  appeals  ought  to  be  heard  by  the  Commissioner  sitting 
with  one  of  his  Deputies.  The  giving  of  reasoned  decisions  by  Local  Tribunals  and 
the  Commissioner  and  the  publication  of  selected  decisions  by  the  Commissioner 
are  warmly  approved. 

The  Society  feels  that  since  the  Commissioner  is  a well-qualified  lawyer,  who  is 
bound  to  develop  an  expert  knowledge  of  the  national  insurance  scheme,  and  bearing 
in  mind  the  history  of  workmen’s  compensation  cases  in  the  courts  of  law,  there 
is  no  real  advantage  to  the  individual  in  allowing  any  further  appeal  to  the  High 
Court.  It,  as  the  Society  recommends,  the  determination  of  questions  of  contribu- 
tion and  insurability,  dealt  with  under  (a)  supra,  are  transferred  to  the  Local 
Tribunals  and  the  Commissioner,  there  should  not  be  retained  the  present  right  of 
an  applicant  in  such  cases  to  appeal  on  points  of  law  to  the  High  Court. 

(2)  Local  Appeal  Tribunals,  Medical  Appeal  Tribunals,  and  the  Industrial  Injuries 
Commissioner  and  Deputy  Commissioners  appointed  under  the  National 
Insurance  (Industrial  Injuries)  Act,  1946 

Under  Part  III  of  the  National  Insurance  (Industrial  Injuries)  Act,  1946,  and  the 
regulations  made  thereunder,  a threefold  division  was  made  of  claims  and  questions 
arising  under  the  Act  for  the  purpose  of  their  determination. 

(а)  Questions  whether  a person  is  or  was  employed  in  insurable  employment,  the 
rate  of  contributions  and  other  cognate  matters  were  reserved  to  the  Minister,  with 
a right  of  appeal  to  the  High  Court  on  a point  of  law.  For  similar  considerations 
to  those  set  out  in  (1)  (a)  and  (b)  supra,  the  Society  considers  that  these  issues 
should  now  come  under  the  jurisdiction  of  the  Local  Appeal  Tribunals  (with  appeal 
to  the  Industrial  Injuries  Commissioner)  and  that  no  right  of  appeal  to  the  High 
Court  be  given. 

(б)  Questions  concerning  the  entitlement  of  a person  to  any  benefit  under  the 
industrial  injuries  scheme,  other  than  those  medical  issues  considered  under  (c) 
infra  are  dealt  with  initially  by  an  insurance  officer  with  a right  of  appeal  to  a 
Local  Appeal  Tribunal,  and  thence  to  the  Commissioner.  As  the  insurance  officers, 
the  Local  Appeal  Tribunals,  and  the  Commissioner  are  the  same  persons  as  the 
insurance  officers,  Local  Tribunals,  and  Commissioner  under  the  general  national 
insurance  scheme,  though  they  act  under  distinct  appointment,  the  same  comments 
and  recommendations  apply  as  under  (1)  (b)  supra. 

(c)  Questions  whether  the  relevant  accident  has  resulted  in  a loss  of  faculty,  its 
likelihood  of  permanence  and  the  extent  of  disablement  resulting  are  determined 
by  a medical  board  with  appeal  to  a Medical  Appeal  Tribunal.  The  Society  is  satis- 
fied with  this  system  though  it  is  felt  that  the  chairmeu  of  the  Medical  Appeal 
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Tribunals,  who  are  all  lawyers,  should  be  appointed  by  the  Lord  Chancellor’s  de- 
partment. As  the  other  members  are  independent  medical  practitioners,  it  is  not 
thought  that  their  appointment  need  be  transferred  from  the  Ministry.  There  is  at 
present  no  machinery  for  appeal  from  Medical  Appeal  Tribunals,  and  in  order  to 
achieve  greater  co-ordination  in  their  decisions  the  Society  tentatively  feels  that 
appeal  might  lie  to  the  Commissioner  sitting  with  two  medical  practitioners  as 
assessors. 

(3)  National  Assistance  Appeal  Tribunals 

The  Society  recommends  that  the  work  of  these  Tribunals,  hearing  appeals  from 
the  National  Assistance  Board,  should  be  transferred  to  the  Local  Tribunals  con- 
stituted under  the  general  National  Insurance  scheme.  Appeals  would  thereby  lie 
to  tribunals  entirely  independent  of  the  National  Assistance  Board  (who,  at  present, 
appoint  one  member  of  each  National  Assistance  Appeal  Tribunal,  and  appoint  its 
Clerk),  and  appellants  would  have  the  advantage  of  further  appeal  to  the  Com- 
missioner. 

(4)  Pensions  Appeal  Tribunals 

The  hearing  of  appeals  against  the  rejection  of  claims  for  service  pensions  rests 
with  Pensions  Appeal  Tribunals  appointed  by  the  Lord  Chancellor,  and  the  chair- 
man of  each  is  a barrister  or  solicitor  of  at  least  seven  years’  standing.  The  Society 
believes  this  system  has  worked  well ; the  Tribunals  allow  legal  representation,  sit  in 
public,  give  reasoned  decisions,  and  have  a series  of  reports.  It  is,  therefore,  in  no 
spirit  of  criticism  that  the  Society  recommends  that  the  Tribunals’  jurisdiction  should 
now  be  transferred  to  the  Commissioner  or  one  of  his  deputies,  who  would  sit  with 
medical  practitioners  as  assessors  in  all  cases  concerning  service  pensions. 
Pensions  and  the  general  scheme  of  national  insurance  are  now  under  the  umbrella 
of  the  same  Ministry  since  the  Ministries  of  Pensions  and  of  National  Insurance 
were  amalgamated,  and  the  type  of  claims  and  issues  arising  for  determination  under 
them  are  very  similar. 

Generally 

The  Society,  therefore  recommends  the  enlargement  of  the  jurisdiction  of  the 
Local  Tribunals  and  of  the  Commissioner  appointed  under  the  National  Insurance 
Act  to  include  questions  at  present  determined  by  the  Minister,  by  the  National 
Assistance  Appeal  Tribunals,  and  by  the  Pensions  Appeal  Tribunals. 

n.  THE  NATIONAL  HEALTH  SERVICE  TRIBUNALS 

The  existing  tribunals  considered  in  this  category  are  the  following : — 

(1)  Local  Service  Committees  and  Local  Medical  (Dental)  (Pharmaceutical) 
Committees. 

(2)  The  Medical  Practices  Committee. 

(3)  The  National  Health  Service  Tribunal. 

(1)  Local  Service  Committees  and  Local  Medical  (Dental)  (Pharmaceutical)  Com- 
mittees 

This  Society  considers  there  is  little  justification  in  a continued  division  of  judicial 
functions  between  the  local  service  committees  on  the  one  hand,  and  the  local 
medical  (etc.)  committees  on  the  other.  It  takes  the  view  that  a lay  interest  is 
involved  in  matters  such  as  excessive  prescribing  that  at  present  go  before  the  local 
medical  committees,  and  that  these  should  be  dealt  with  by  the  local  service  com- 
mittees which  have  an  equal  representation  of  laymen  and  practitioners.  The  Society 
is  also  of  the  opinion  that  in  all  matters  of  a judicial  nature  considered  by  the  local 
service  committees  they  should  have  the  power  of  making  the  decision  instead  of 
having  to  refer  the  matter  to  the  Executive  Council  for  their  decision.  At  present, 
appeal  lies  only  to  the  Minister  who  gives  an  opportunity  for  an  oral  hearing  by 
persons  who  may  be  Ministry  officials  ; when  there  is  some  question  of  removing  a 
practitioner  from  the  Service  the  appeal  lies  to  the  National  Health  Service  Tribunal. 
The  Society  considers  that  appeals  from  local  service  committees  should  lie,  in  all 
cases,  to  the  National  Health  Service  Tribunal. 
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(2)  The  Medical  Practices  Committee 

The  Society  has  no  wish  to  suggest  an  alteration  in  the  composition  or  function 
of  this  body  but  it  considers  that  appeal  should  lie  to  the  National  Health  Service 
Tribunal  rather  than  to  the  Minister  or  to  a person  appointed  by  the  Ministry. 

(3)  The  National  Health  Service  Tribunal 

The  Society  feels  that  this  Tribunal,  with  the  experience  it  has  built  up  since  the 
Service  was  first  introduced,  could  usefully  wield  a wider  jurisdiction  and  hear 
appeals  from  the  Medical  Practices  Committee  and  from  the  local  service  committees. 
The  Tribunal’s  considerable  experience  of  the  workings  and  needs  of  the  Service, 
combined  with  the  judicial  spirit  that  pervades  the  Tribunal,  enable  it  to  determine 
better  than  any  other  possible  body  an  issue,  for  example,  as  to  the  efficiency  of  a 
practitioner  as  a member  of  the  Service,  The  Society  does  not  feel  there  is  any 
merit  in  the  idea  that  a High  Court  Judge  is  better  suited  to  hearing  appeals  on 
questions  of  this  type. 

The  Society  approves  the  Lord  Chancellor’s  responsibility  for  the  appointment 
of  the  legal  chairman  of  the  Tribunal,  and  welcomes  the  practice  of  appointing  a 
lawyer  of  considerable  standing.  As  to  the  two  other  members,  it  is  suggested  that 
one  should  b©  appointed  by  the  Lord  ChanceRor,  from  representative  panels  drawn 
up  (as  they  are  now)  by  the  Minister  in  consultation  with  professional  associations, 
and  the  other  appointed  by  the  Lord  Chancellor  from  a panel  drawn  up  by  the 
Minister  in  consultation  with  the  executive  councils. 

m.  TRIBUNALS  CONCERNED  WITH  TRANSPORT 

(1)  The  Society  considers  that  the  system  of  appeals  in  the  case  of  public  service 
vehicle  licences,  from  the  licensing  authority  to  the  Ministry,  and  officers  appointed 
by  the  Minister  to  hear  such  appeals  is  undesirable.  The  Society  sees  no  reason  why 
the  Transport  Tribunal  which  already  hears  appeals  in  respect  of  carriers  licences, 
should  not  also  have  the  appellate  jurisdiction  in  the  case  of  public  service  vehicle 
licences. 

(2)  The  Transport  Tribunal 

The  composition  of  the  Transport  Tribunal,  with  its  combination  of  legal  and 
specialist  members,  its  procedure,  the  giving  of  reasoned  decisions,  and  the  publica- 
tion of  selected  decisions  have  provided  an  excellent  method  of  adjudication,  and 
the  Society  does  not  wish  to  recommend  any  changes. 

(3)  The  Transport  Arbitration  Tribunal 

This  Tribunal  is  considered  under  head  VI  infra. 

TV.  TRIBUNALS  CONCERNED  WITH  LAND 
Under  this  category  the  Society  considered  the  present  working  of  the  following 
tribunals : — 

(1)  (d)  Agricultural  Land  Tribunals. 

(6)  Arbitrators  determining  questions  of  rent,  compensation  etc,  under  the  Agri- 
cultural Holdings  Act,  1948. 

(c)  Arbitrators  determining  questions  of  compensation  under  the  Public  Health 

Act,  1936. 

(d)  Local  Valuation  Courts. 

(e)  Magistrates,  in  matters  concerning  private  street  works  planning  enforcement 

notices,  and  public  health  licences  and  consents. 

(f)  The  London  Building  Tribunal, 

(g)  The  General  Claims  Tribunal. 

(ft)  Rent  Tribunals. 

(i)  The  Lands  Tribunal’s  jurisdiction  of  first  instance. 
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(2)  The  Lands  Tribunal’s  appellate  jurisdiction 

The  Society  has  taken  the  view  that  all  the  tribunals  listed  under  (1)  supra  should 
be  amalgamated  into  “County  Land  Tribunals”  with  a nght  of  appeal  to  a Lands 
Appeal  Tribunal  which  would  have  a simUar  constitution  existing  Lm^^ 

Tribunal.  It  is  proposed  that  there  would  be  one  County  ^ U “iwhe 

county  court  area  and  in  them  would  be  vested  the  present  jurisdiction  of  all  the 
trXnalfunder  (1)  supra.  The  chairmen  should  be  bf f ^Scluh 
least  7 years’  private  practice  or  practice  m government  legal  service,  acting  luL 
time,  and  IppSd  b^y  the  Lord  Chancellor  who  would  8^.-^ 

There  would  be  two  other  members  for  each  Courity  J^bunaU  ^ 
be  surveyors  or  valuers— again,  they  would  be  appointed  by  the  Lord  Chancellor 
full-time  (though  not  necessarily  in  all  cases),  and  also  be  given  security  of  tenure. 
The  chairman  would  have  power  to  appoint  specialist 

Reasoned  decisions  should  be  given,  select^  decisions  publisl^d  and  rules  P 
cedure  would  be  laid  down  by  the  Lord  Chancellor  s department.  Each  tribunal 
would,  have  a full-time  clerk  appointed  by  the  department. 

The  reasons  behind  the  Society’s  recommendation  for  the  amalgamation  of  the 
jurisdiction  of  these  various  tribunals  are  as  follows:  — 

(a)  They  are  all  concerned  with  the  value  or  use  of  land,  or  the  assessment  of 

reasonable  rents,  often  involving  highly  technical  evidence  and  dealing  with 
matters  calUng  for  the  application  of  technical  knowledge  possessed  by 
surveyors  and  valuers. 

(b)  The  issues  before  these  tribunals  should  be  detennined  in  a judicial  spirit 

and  ’the  existence  of  a lawyer  chairman  ensures  the  tribunal’s  ability  to 
determine  questions  of  law,  give  reasoned  decisions,  and  provide  a fair  and 
proper  hearing.  The  lack  of  a lawyer  chairman  m many  rent  tribunals  at 
the  moment  is  deplored., 

tc)  The  members  of  rent  tribunals,  local  valuation  courts,  and  the  magistrates 
dealing  with  matters  above  referred  to,  do  not  necessarily  have  any 
professional  qualifications. 

(d)  Amalgamation  resulting  in  full-time  appointments  for  all  chairmen  of  the 

proposed  County  Land  Tribunals  and,  in  most  cases,  of  the  members  also, 
would  mean  a greater  efficiency  and  expertise  than  that  obtainable  from  the 
present  dispersion  of  jurisdiction  over  a great  variety  of  bodies  with  part- 
time  members. 

(e)  The  difficulty  that  existing  tribunals  have  in  finding  suitable  premises  would 

be  avoided  since  amalgamation  would  justify  a court  and  office  in  each 


area. 

(f)  There  would  be  a considerable  advantage  in  providing  a uniform  inethod  of 
appeal  from  these  tribunals  to  the  Lands  Tribunal  (to  be  called  the  Lands 
Appeal  Tribunal).  The  Society  particularly  regards  the  lack  of  appeal 
from  rent  tribunals  as  unsatisfactory,  resulting  as  it  does  in  lack  of  co- 
ordination  between  tribunals  as  well  as  in  a natural  feeling  of  injustice^  on 
the  part  of  individuals  aggrieved.  The  Lands  Tribunal,  in  the  short  time 
of  its  existence,  under  an  eminent  President,  and  combining  legal  knowledge 
with  expertness  in  matters  of  land  valuation  and  other  problems  arising  out 
of  the  use  and  value  of  land,  has  commanded  universal  respect.  An 
extension  of  its  jurisdiction  would  provide  a sin^e  appellate  jurisdiction 
and  enable  it  to  build  up  a consistent  code  of  law  in  this  field.  The  present 
right  of  having  a case  stated  on  points  of  law  to  the  Court  of  Appeal 
would  be  retained. 

The  Society’s  proposal  that  the  work  of  the  Local  Valuation  Courts  should  be 
merged  in  the  proposed  County  Land  Tribunals  may  be  difficult  to  achieve  at  once, 
while  local  government  reform  is  stiH  shelved,  since  not  only  counties  but  also  county 
boroughs  have  their  own  local  valuation  panels.  However,  since  the  Local  Govern- 
ment Act  1948,  removed  the  valuation  of  rates  from  being  the  responsibility  of  the 
local  authorities  to  that  of  the  Commissioners  of  Inland  Revenue  there  seems  to  be 
no  fundamental  reason  why  appeals  against  assessments  should  not  lie  to  a tribunal. 
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which  would  be  a much  more  skilled  body,  constituted  at  the  county  level.  We 
would  add  that  it  was  the  intention  of  the  Ministry  in  1949  when  the  present  local 
valuation  panel  areas  came  into  being  that  the  areas  should  be  as  large  as  possible 
to  lessen  the  risk  of  varying  decisions.  Further,  the  Society  believes  that  the  Local 
Valuation  Courts  are  unsatisfactory  because  they  are  constituted  from  panels 
appointed  by  the  local  authorities  with  the  inevitable  introduction  of  local  party 
polihcs  into  such  appointments.  If  the  amount  of  work  requires  it,  dae  Society 
wo^d  suggest  that  additional  members  could  be  appointed  to  a County  Land 
Tribunal,  which  would  then  be  able  to  sit  in  divisions. 


(3)  The  Lands  Tribunal 

We  have  already  considered  the  Lands  Tribunal  generally  and  recommended  that 
Its  appellate  jimsdiction  be  enlarged  so  that  it  will  hear  appeals  from  the  proposed 
C^nty  Land  Tribunals  on  all  matters  now  within  the  jurisdiction  of  the  existing 
tribunals  set  out  in  (1)  supra.  We  would  retain  the  present  constitution  of  the 
Lands  Tribun^,  and  the  Society  considered  that  a right  of  appeal  from  the  proposed 
County  Land  Tribunals  to  the  proposed  Lands  Appeal  Tribunal  on  questions  of  law 
should  definitely  be  allowed.  The  Society  does  not  favour  an  unrestricted  right  of 
^peal  on  merits  or  quantum  though  it  would  be  reasonable  to  provide  that  the 
County  Land  Tribunal  or  the  Lands  Appeal  Tribunal  could  give  leave. 


V.  OTHER  TRIBUNALS 

The  Society  considered  under  this  head  a residuary  group  of  tribunals  as 
follows: V o r , 

(1)  Military  Service  Hardship  Committees,  Reinstatement  Committees,  and  the 
Umpire. 

(2)  Conscientious  Objectors’  Tribunals  and  Appeal  Tribunals. 

(3)  The  Independent  Schools  Tribunal. 

(1)  MUitary  Service  Hardship  Committees,  Reinstatement  Committees,  and  the 

Umpire,  appointed  under  the  National  Service  Act,  1948 

The  Society  would  wish  to  see  altered  the  method  of  appointment  of  the  hardship 
? committees  for  the  reasons  and  on  the  lines  set  forth  supra  under 

1 (1)  {b),  m the  section  dealing  with  National  Insurance  Local  Tribunals.  The 
chairma.n  of  the  committee  should  be  the  person  appointed  to  act  as  chairman  of 
the  National  Insurance  Local  Tribunal  (who,  under  our  proposals,  would  be  a lawyer 
of  at  least  7 years’  standing  appointed  by  the  Lord  Chancellor’s  department).  The 
two  members  of  a committee  should  be  chosen  from  the  same  panel  as  would  exist 
for  the  National  Insurance  Local  Tribunals,  and  the  actual  selection  again  made  by 
the  Lord  Chancellor’s  department. 

We  take  the  view  that  the  practice  of  having  a public  hearing  and  of  allowing 
legal  representation  before  the  reinstatement  committees  should  be  extended  to  the 
hardship  committees.  An  anomaly  of  the  present  regulations  is  that  while  a person 
appearing  before  a hardship  committee  is  not  allowed  to  have  legal  representation 
^e  rules  do  permit  him  to  be  assisted  by  a friend,  who  may  be  a barrister.  The 
Society  urges  that  a person  appearing  before  a hardship  committee,  who  may  not 
be  very  articulate  or  at  any  rate  not  very  able  to  state  coherently  his  case  ought 
not  to  be  deprived  of  the  assistance  of  a lawyer  if  he  wishes.  We  feel  that  a private 
hearing  would  only  be  justified  if  the  applicant  satisfied  the  committee  that  undue 
personal  embarrassment  would  be  caused  if  the  hearing  was  held  in  public.  The 
Society  also  recommends  that  all  committees  should  give  reasoned  decisions  in  all 
cases  and  not  only,  as  at  present,  where  their  decisions  are  not  unanimous. 

The  Society  has  noted  with  satisfaction  the  high  standard  of  appointments  to  the 
position  of  Umpire,  but  suggested  it  would  be  an  improvement  if  the  practice  of 
appointing  a lawyer  of  some  years’  standing  was  made  a statutory  requirement  as  it 
IS  in  the  case  of  the  Commissioner.  All  hearings  before  the  Umpire  should  be 
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public  (including  appeals  from  hardship  committees  which  are  now  heard  in  j^ivate). 
The  Society  favours  an  unlimited  right  of  appeal  on  questions  of  law,  and  otherwise 
only  with  leave  of  the  committee  or  of  the  Umpire. 

The  Society  feels  that  the  Umpire  should  remain  the  tribunal  of  last  resort  on 
all  matters  coming  within  his  jurisdiction.  Given  the  high  legal  standing  and  qualifi- 
cations of  the  Umpire  and  his  growing  specialised  experience  of  aU  matters  of  this 
nature,  the  Society  sees  no  advantage  in  providing  for  further  appeal  from  the 
Umpire,  who  is  already  an  appellate  tribunal,  to  a court  of  law.  The  interpretation 
and  detailed  working  out  of  provisions  in  the  National  Service  Act  and  the  regula- 
tions made  thereunder,  relating  to  matters  of  hardship  and  reinstatement  should  in 
our  view  rest  finally  with  the  tribunal  whose  special  concern  those  provisions  are. 
The  Umpire  has  already  built  up  a considerable  body  of  decisions  on  principles 
involved  in  these  matters,  and  it  can  be  of  no  advantage  to  the  individual  if  these 
decisions  are  rendered  uncertain  by  the  possibility  of  a different  interpretation  by 
the  courts. 

(2)  Conscientious  Objectors’  Tribunals  and  Appeal  Tribunals 

Generally  speaking,  the  Society  approves  the  principle  of  appointing  bodies  that 
are  capable  of  gaining  special  experience  where  issues  of  moral  conviction  and  the 
like  are  involved,  rather  than  making  these  matters  the  responsibility  of  courts  of 
law.  The  Society  feels  that  the  responsibility  for  the  appointment  of  both  the  local 
tribunals  and  the  appellate  tribunals  (perhaps  from  panels  kept  by  the  Ministry  in 
the  case  of  the  ordinary  members)  should  be  transferred  to  the  Lord  ChanceUor’s 
department.  At  present  only  the  chairmen  of  the  appellate  tribunals  are  appointed 
by  the  Lord  Chancellor.  We  would  retain  the  existing  provisions  for  having  legally 
qualified  chairmen  of  local  tribunals  and  would  make  statutory  the  present  practice 
of  appointing  legally  qualified  chairmen  of  the  appellate  tribunals.  The  Society 
welcomes  the  fact  that  all  hearings  are  in  public  and  that  no  restriction  is  imposed 
on  legal  representation.  However,  it  urges  that  at  both  levels  the  tribunals  be 
required  to  give  reasoned  decisions  and  there  should  be  publication  of  selected 
decisions  made  by  the  appellate  tribunals. 

(3)  The  Independent  Schools  Tribunal 

This  Tribunal  is  to  be  concerned  with  the  application  of  standards  in  a field  where 
standards  are  very  prone  to  change  in  a comparatively  short  space  of  time.  It  is 
considered,  therefore,  appropriate  that  the  issues  which  will  come  within  its  purview 
are  to  be  determined  by  a tribunal  that  need  not  become  bound  by  the  precedent 
of  decisions  come  to  at  a time  when  educational  standards  may  have  been  very 
different.  The  requirements  laid  down  by  the  Education  Act,  1944,  for  its  composi- 
tion and  appointment  (the  lawyer  chairman  by  the  Lord  Chancellor  and  the  two 
members  by  the  Lord  President  of  the  Council)  and  for  rules  of  procedure  to  be 
made  by  the  Lord  Chancellor  ensure  independence,  the  judicial  spirit  and  a specialised 
regard  for  the  needs  and  standards  of  education.  The  Tribunal  is  to  have  appellate 
jurisdiction  where  a complaint  has  been  made  by  the  Ministry  and  the  Society 
does  not  favour  providing  for  a further  appeal  to  the  courts,  even  on  points  of  law, 
though  another  appellate  tribunal  might  be  desirable. 


VI.  A NEW  TRIBUNAL  TO  BE  CONCERNED  WITH  COMPENSATION, 
OTHER  THAN  COMPENSATION  ARISING  OUT  OF  THE  PURCHASE 
OR  USE  OF  LAND 

The  Society  considered  under  this  head  the  variety  of  methods  existing  at  the 
moment  for  the  determination  of  questions  involving  the  interpretation  of  the 
regulations  of  local  and  other  public  authorities  and  public  corporations  governing 
compensation  for  loss  of  oflBce,  etc.,  and  for  superannuation  payments. 

(1)  Under  the  Local  Government  Superannuation  Act,  1937,  (the  1953  Act  extends 
the  operation  of  the  appropriate  section),  a contributory  employee’s  claim  to 
superannuation  is  determined  initially  by  the  local  authority  employing  him,  and 
appeal  lies  only  to  the  Minister.  The  lack  of  any  independent  appellate  tribunal 
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LJ.  in  Wilkinson  v.  Barking  Corporation  (1948)  1 A.E.R., 
i-hp.  issue  u^ally  concerns  a matter  of  conduct,  the  right  of  appeal  from 

Court  by  way  of  case  stated  on  a point  of  law  is  usually 

National  Health  Service  Act,  1948,  any  question  concerning  the 
u officer  of  an  employing  authority 

ind^^)endent^trSimd  Minister  of  Health  without  a right  of  appeal  to  any 

statutes  and  regulations  concerned  with  the  nationalisation  of 
us  industries,  appeals  arising  out  of  claims  for  compensation  for  loss  of 
rights,  etc.,  are  heard  by  Compensation  Appeal 
Tribunals,  set  ty  by  the  Ministry  of  Labour.  They  were  set  up  in  each  administrative 
region  or  the  Ministry.  The  same  tribunals  were  given  power  over  similar  issues 
01  compensation  raised,  for  example,  by  employees  affected  by  the  replacement 
01  various  ^notions  of  local  authorities  by  the  Inland  Revenue  and  the  National 
Assistance  Board. 


tbe  Transport  Act,  1947,  compensation  issues  in  respect  of  transfer  of 
undertaking  arising  under  the  Act  are  determined  by  the  Transport  Arbitration 
1 ri  bunal.  This  Tribunal  is  appointed  by  the  Lord  Chancellor  in  so  far  as  it  applies 
to  England,  and  consists  of  a lawyer  President  (at  present  a Chancery  “ silk  ”)  and 
two  members  with  experience  respectively  of  business  and  finance.  Similar  tribunals 
were  set  up  under  the  Electricity  Act,  1947,  and  the  Gas  Act,  1948. 

The  Society  believes  that  the  principle  of  setting  up  Compensation  Appeal 
Iribunals  was  a good  one  and  if  the  system  was  strengthened  on  the  lines  we  suggest, 
we  would  transfer  to  them  the  determination  of  all  similar  questions  of  compensation,’ 
su^rannuation  rights  and  the  like  where  public  or  local  authorities  and  other 
public  bodies  are  concerned,  including  the  issues  dealt  with  in  (1)  and  (2)  supra 
We  see  no  reason  to  replace  the  Transport  Arbitration  Tribunal,  the  Electricity 
Arbitration  Tribunal,  or  the  Gas  Arbitration  Tribunal. 

We  would  strengthen  the  Compensation  Appeal  Tribunals  by  transferring  the 
responsibility  for  the  appointment  of  the  legally  qualified  chairmen  and  the  members 
to  the  Lord  Chancellor’s  department.  The  members  would,  however,  be  selected 
from  panels  appointed  by  the  Ministry  of  Labour.  Public  hearings  would  be  required 
and  to  achieve  consistency  appeal  might  lie  from  a Compensation  Appeal  Tribunal 
to  a Court  of  compensation  constituted  at  the  national  level.  The  Society  does 
not  favour  providing  an  appeal  to  the  High  Court. 


GENERAL  CONSIDERATIONS  CONCERNING  TRIBUNALS  COMING 
WITHIN  PARAGRAPH  (a)  OF  THE  COMMITTEE’S  TERMS  OF 
REFERENCE 

The  Society  wishes  to  recommend  the  application  o-f  certain  principles  which 
It  believes  would  be  applied  generally  to  all  types  of  administrative  tribunals  that 
come  within  paragraph  (a)  of  the  Committee’s  terms  of  reference. 

(1)  The  Constitution  of  Tribunals 

The  Society  envisages  a strengthening  of  the  Lord  Chancellor’s  department  by 
giving  it  much  greater  responsibility  over  the  appointment  of  members  of  tribunals 
than  it  has  at  the  present  time.  To  enable  the  Lord  Chancellor  to  supervise 
adequately  the  exercise  of  his  Department’s  powers  of  appointment  it  may  be  a 
useful  device  for  the  Prime  Minister  to  appoint  a member  of  the  House  of  Commons 
to  act  as  parliamentary  secretary  to  the  Lord  Chancellor.  The  Department  should 
be  staffed  from  both  branches  of  the  legal  profession  and  the  principle  of  political 
impartiality  in  making  appointments  rigidly  adhered  to.  Where,  in  our  recom- 
mendations, the  Department  is  to  appoint  from  panels  drawn  up  by  another 
Government  Department,  the  Lord  Chancellor’s  Department  should  require  a 
sufficiently  broad  panel  to  give  reality  to  the  exercise  of  its  own  power  of  appoint- 
ment and  should  give  careful  scrutiny  to  such  panels. 
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There  are  obvious  advantages  in  greater  independence  if  members  of  tribunal 
connected  with  the  work  of  particular  Ministries  are  appointed  by  the  I^td 
Chancellor’s  department  and  if  they  are  given  some  security  of  tenure.  Our 
general  recommendation  is  that  members  of  final  tribunals  be  given  3 years  security 
of  tenure.  It  should  always  be  possible  to  renew  appointments.  There  seems  to 
be  no  merit  in  any  objection  to  the  Lord  Chancellor’s  department  being  concerned 
with  the  appointment  of  members  who  are  not  lawyers,  providing  where  necessary 
it  can  receive  guidance  from  professional  bodies  and  other  Ministries ; already  it 
appoints  non-lawyer  specialist  members  of  the  Transport  Arbitration  Tribunal  and 
the  Lands  Tribunal. 

We  have,  in  dealing  with  particular  tribunals,  indicated  that  in  all  cases  we  favour 
a legally  qualified  chairman,  not  only  because  questions  of  law  and  interpretation 
may  continually  be  arising,  but  also  in  order  to  ensure  the  application  of  the 
judicial  spirit  to  their  hearings  and  their  decisions.  We  see  no  reason  why  solicitors 
should  not  be  equally  eligible  with  barristers  to  fill  any  of  these  appointments. 

(2)  The  Hearing  before  Tribunals 

{a)  The  Society  upholds  the  principle  of  public  sittings  and  would  only  depart 
from  it  in  particular  instances  where  a person  appearing  before  a tribunal  specially 
requests  a hearing  in  camera  and  the  Tribunal  is  satisfied  as  to  the  reasons. 

(b)  We  also  believe  that  the  right  to  an  oral  hearing  should  be  accorded  in 
every  case. 

(c)  It  is  considered  important  that  in  no  case  should  tribunals  sit  in  local 
offices  of  a Ministry  but  should  always  occupy  separate  premises.  In  London, 
W'e  think  it  would  be  advantageous  if  final  and  appellate  tribunals  sitting  at  the 
national  level  were  accommodated  together  as  far  as  possible  in  centrally  placed 
premises.  This  would  be  an  improvement  over  the  present  position  when  the 
addresses  of  these  tribunals  are  virtually  unknown  to  the  public  and  are  often 
changing.  It  would  also  keep  them  more  in  the  public  eye,  give  them  more  dignity 
and  enable  clerks  of  these  tribunals  to  be  interchangeable.  Clerks  should  form  a 
special  branch  of  the  civil  service  under  the  aegis  of  the  Lord  Chancellors’ 
department,  and  act  full-time. 

(d)  It  is  the  Society’s  opinion  that  a person  should  invariably  be  permitted  the 
right  to  appear  by  a barrister  or  solicitor.  We  believe  that  quite  apart  from  dealing 
with  any  question  of  law  that  may  be  involved,  many  people  are  not  capable  of 
presenting  their  cases  properly  and  a chairman  of  a tribunal  however  skilled, 
seeing  them  for  the  first  time,  cannot  and  indeed  ought  not  to  act  as  an  advocate 
for  them.  People  who  are  unrepresented  often  present  their  cases  in  a muddled 
fashion,  giving  long  rambling  accounts  of  what  has  happened,  much  of  which  is 
irrelevant,  will  not  know  what  are  the  important  facts  they  ought  to  place  before 
the  Tribunal,  and  will  often  miss  out  some  of  these,  perhaps  the  most  important. 
They  will  not  know  what  supporting  evidence  should  be  given  and  may  omit 
to  provide  it,  and  they  will  be  unable  to  ask  relevant  questions  of  other  parties 
to  help  their  own  cases.  The  experience  of  one  of  our  members  before  a conscientious 
objector’s  tribunal  underlines  the  need  for  legal  representation.  He  has  found  that 
many  conscientious  objectors  fail  to  make  available  supporting  evidence  in  support 
of  their  claim  before  a tribunal  and  often  do  not  give  the  tribunal  relevant  facts 
about  themselves  and  their  history.  This  is  because  they  do  not  often  appreciate 
the  importance  of  certain  facts.  Their  confused  thought  and  argument  may  need 
much  sorting  out  before  the  case  appears  before  the  tribunal.  It  is  unlikely  that 
there  would  in  fact  be  a widespread  extension  of  legal  representation  but  we  ask  that 
a person  who  feels  that  he  cannot  adequately  state  his  own  case  should  have  the 
right  to  employ  a skilled  advocate  to  present  his  case  for  him.  We  would  not  of 
course  take  away  the  right  of  a person  to  be  assisted  by  a friend  or  by  a trade 
union  official 

(e)  The  Society  notes  that  it  is  now  the  practice  for  parties  and  witnesses  in 
proceedings  before  administrative  tribunals  to  be  paid  travelling  expenses  and  loss 
of  remunerative  time.  Where  this  is  not  the  case,  we  recommend  that  it  should 
become  so ; in  all  cases  we  urge  that  the  maxima  for  loss  of  remunerative  time 
be  raised  to  £3  a day. 
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CO  The  Society  considers  that,  in  the  case  of  proceedings  before  final  and 
appellate  tribunals,  some  system  of  legal  aid  ought  to  be  provided.  Under  the 
Tegal  Aid  and  Advice  Act,  1949,  regulations  can  be  made  to  extend  legal  aid  to 
tribunals,  subject  to  the  exception  in  section  1 (4)  that  regulations  should  not 
provide  for  giving  legal  aid  in  tribunals  before  which  legal  representation  is  not 
allowed  (at  present,  for  example,  the  Local  Tribunals  under  the  National  Insurance 
1 j speediest  way  of  determining  the  right  to  legal  aid 

would  be  to  leave  the  issue  of  certificates  for  legal  aid  in  the  hands  of  the  tribunal 
ironi  which  it  is  desired  to  appeal.  This  would  be  analogous  to  system  obtaining 
in  the  magistrates  courts  for  the  granting  of  defence  certificates. 

should,  on  this  rough  and  ready  system,  generally  grant  legal 
aid  wherever  the  appeal  has  any  merits  and  where  the  appellant  is  not  well-off  and 
has  no  organisation  to  support  him.  An  Appeal  Aid  Certificate  should  entitle  an 
appellant  to  advice  from  a solicitor,  a medical  report  (if  necessary),  and  representa- 
tion  on  appeal  by  counsel  or  solicitor.  Remuneration  for  each  of  the  three  services 
would  be  on  a fixed  scale ; the  appellant  would  be  entitled  to  a free  choice  from 
panel  of  lawyers  and  doctors.  The  problem  of  whether  there 
should  be  legal  aid  before  administrative  tribunals  of  first  instance  is  recognized 
as  a difficult  one  and  upon  consideration  the  Society  took  the  view  that  the 
balance  of  advantage  would  be  in  leaving  the  parties  to  find  their  own  representation 
at  first  instance.  The  delay  of  having  to  refer  to  a committee  the  task  of  determining 
the  existence  of  a prima  facie  case  would  be  inimical  to  the  principle  of  sneedv 
decision.  x-  ^ r j 

(g)  On  the  subject  of  costs  the  Society  considers  the  argument  that  the  failure 
to  award  costs  to  a successful  party  can  cause  hardship  but  felt  that  it  would  be  a 
much  less  cogent  argument  if  legal  aid  becomes  available.  The  Society  feels  that 
costs  should  be  awarded  where  an  appeal  or  application  is  frivolous  or  vexatious. 

(3)  The  Decision  of  Tribunals 

(fl)  The  Society  is  strongly  of  the  opinion  that  tribunals  should  always  be 
required  to  give  a reasoned  decision.  It  is  noted  that  the  Committee  on  Ministers’ 
Powers  recommended  this  in  1932.  The  giving  of  reasoned  decisions  is  regarded  as 
being  of  the  greatest  psychological  importance  to  the  individual  concerned,  and  also 
as  having  a beneficial  effect  on  the  tribunal  itself  by  its  being  obliged  to  justify 
^blicly  its  decisions  by  reasoned  conclusions.  It  is  also  important  that  where  a 
Oovemment  department  is  a party  in  a case  it  should  be  required  to  present  a 
reasoned  case  to  the  Tribunal. 

ib)  The  need  is  also  urged  for  publication,  at  any  rate  of  selected  decisions  of  final 
tribunals  dealing  with  matters  of  principle.  The  Society  does  not  advocate  the 
development  of  -any  strict  doctrine  of  precedent  but  believes  that  the  publication 
of  selected  decisions  will  help  to  bring  about  a greater  consistency  of  decisions  at 
the  lower  level  and  a coherent  body  of  principles  to  which  the  particular  group  of 
tribunals  should  adhere. 

(4)  The  Supervisory  and  Appellate  Jurisdictions  of  the  High  Court 

As  has  been  indicated  from  the  general  system  of  administrative  tribunals 
envisaged  in  our  detailed  proposals,  already  given,  the  Society,  recognising  the  great 
advantages  of  such  tribunals  in  the  specialised  fields  in  which  they  onerate,  looks 
upon  them  as  forming  a complete  system  of  their  own.  The  Society  has  recom- 
mended many  detailed  improvements  in  the  workings  of  these  tribunals  so  that  they 
are  able  in  every  case  to  combine  the  application  of  the  judicial  spirit  and  the 
experience  gained  from  working  in  specialised  fields  of  law.  If  these  recommenda- 
tions are  effected,  the  Society  feels  that  the  High  Court’s  supervisory  jurisdiction 
should  then  be  confined  to  review  for  excess  of  jurisdiction,  for  nrocedural  defects 
and  for  any  breach  of  the  rules  of  natural  justice.  It  would  not' favour  review  by 
the  High  Court  for  error  of  law  because  this  can  mean  that  matters  of  statutory 
interpretation  of  detailed  regulations  that  were  intended  to  be  finally  determined  by 
and  are  best  finally  determined  by,  say,  the  National  Insurance  Commissioner,  are 
raised  again  before  the  High  Court. 
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In  those  cases  where  we  wish  to  retain  the  supervisory  jurisdiction  of  the  High 
Court,  we  would  recommend  that  the  present  prerogative  orders  and  declaratory 
judgment  procedure  be  replaced  by  a single  method  of  review  whose  scope  was 
more  readUy  understood. 

In  our  detailed  recommendations  we  have  worked  out  in  each  type  of  case  a 
system  whereby  appeal  lies  to  an  appellate  tribunal  sitting  at  the  national  level  so 
that  the  system  is  complete  in  itself.  The  Society  favours  such  rights  of  appeal 
because  of  their  importance  to  the  individual  and  to  bring  about  greater  responsi- 
bility and  consistency  among  tribunals.  Except  in  the  case  of  the  proposed  tribunals 
concerned  with  the  use  and  value  of  land,  we  oppose  the  imposition  on  that  system 
of  any  right  of  appeal  (on  points  of  law  or  otherwise)  to  the  High  Court  or  to  a 
new  Division  of  the  High  Court.  In  addition  to  the  expense  such  a right  of  appeal 
would  entail,  a potent  consideration  borne  in  mind  by  the  Society  is  that  most 
administrative  tribunals  have  the  task  of  working  out  in  practice  the  application  of 
regulations  laid  down  by  the  Ministry ; their  development  calls  for  close  and 
continual  touch  with  the  special  problems  of  administrative  law.  The  present  rules 
and  methods  of  interpretation  of  statutory  provisions  by  the  courts  are  on  a much 
narrower  basis  whereas  the  provisions  with  which  administrative  tribunals  are  con- 
cerned are  the  very  ones  that  require  the  most  liberal  and  understanding  interpreta- 
tion. The  Society  would  wish  to  see  the  administrative  tribunals,  constituted  in  the 
more  systematic  way  we  suggest,  building  up  a code  of  law  in  the  fields  with  which 
they  deal,  and  a kind  of  new  equity,  carrying  out  a policy  the  broad  lines  of  which 
have  been  laid  down  in  statute  and  regulations,  and  giving  the  individual  every 
opportunity  to  assert  his  rights  within  that  policy.  We  believe  that  a co-ordinated 
system  of  administrative  tribunals  is  eminently  capable  of  carrying  out  these  aims 
and  do  not  wash  to  shackle  it  by  the  application  of  common  law  traditions  and 
procedure,  not  necessarily  suitable  to  these  types  of  issues.  The  Society  considered 
whether  the  final  appellate  tribunals  sitting  at  the  national  level  should  be  formed 
into  a single  Appeal  Tribunal.  Such  an  Appeal  Tribunal  should  not  be  a part  of 
the  High  Court  but  would  sit  in  divisions  corresponding  to  the  different  groups  of 
tribunals  at  the  lower  level.  The  idea  of  a single  Appeal  Tribunal  would  facilitate 
transfer  of  personnel  and  attract  greater  status,  but  other  advantages  such  as  central 
premises,  common  office  and  staffing  arrangements  can  be  achieved,  in  any  case,  at 
the  national  level,  as  we  have  already  suggested,  without  the  formal  amalgamation 
of  the  Appellate  tribunals.  The  Society  does  not,  therefore,  press  for  uniting  the 
final  tribunals  into  one  body  at  the  present  time. 


HEAD  (b)  OF  THE  TERMS  OF  REFERENCE 

The  Society  has  considered  the  general  principles  behind  the  present  procedure 
of  empowering  Ministers  to  have  the  final  word  on  such  matters  as  compulsory 
purchase  orders,  clearance  orders,  new  town  designation  orders,  and  appeals  against 
the  refusal  by  local  planning  authorities  of  permission  for  development.  We  take 
the  view  that,  while  giving  every  opportunity  to  individual  objectors  and  appellants 
to  put  their  case  (and  we  submit  infra  various  proposals  to  improve  the  present 
arrangements)  the  final  decision  on  all  these  matters  should  remain  with  the  Ministry 
concerned.  If  the  Local  Education  Authority  takes  a policy  decision  that  a school 
is  needed  in  a certain  area,  that  decision  is  clearly  an  executive  one  for  which  the 
Authority  is  responsible  to  its  electorate  and  the  Minister  is  responsible  to  Parlia- 
ment. And,  in  determining  which  particular  site  in  that  area  to  choose,  while  the 
Minister  should  carefully  consider  the  claims  and  objections  made  by  individual 
owners  concerned  as  well  as  the  report  of  the  person  who  has  held  an  inquiry  or 
heard  objectors  the  final  decision  should  again  be  one  of  policy  for  the  Minister. 
That  final  decision  must  be  made  in  accordance  with  the  needs  of  national  policy 
and  the  considerations  leading  tc  it  cannot  be  confined  to  the  merits  of  the  objector’s 
case.  Again,  the  Minister  responsible  for  policy  in  relation  to  new  towns  must  be 
responsible  for  its  application  in  particular  cases.  The  Society  is  very  strongly 
of  the  view  that  it  would  be  detrimental  to  the  principle  of  responsible  government 
if  these  administrative  planning  decisions  were  to  be  controlled  either  by  the  ordinary 
courts  of  law  or  by  independent  tribunals.  An  issue  of  this  nature  is  never  simply 
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a Us  inter  partes,  because  there  must  be  an  element  of  discretion  involved  and  we 
oppose  any  incursion  of  the  judiciary  into  a field  where  there  must  exist  certain 
overriding  considerations  of  national  policy.  It  was  also  considered  that  the  courts, 
in  their  approach  to  legislation  concerning  the  acquisition  of  land  for  public  purposes, 
have  been  unduly  but  perhaps  naturally  bound  by  common  law  presumptions  with 
regard  to  private  property  which  were  not  balanced  by  a proper  regard  for  the 
social  needs  of  the  public  generally.  While  individual  objectors  could  be  given  a 
fairer  deal  than  they  have  at  present,  the  ultimate  criterion  ought  to  remain : the 
best  policy  to  adopt  in  accordance  with  the  Minister’s  duties  laid  upon  him  by 
Parliament  and  statute. 

We  wish  to  make  several  proposals  applicable  to  those  cases  where,  under  various 
statutes,  the  Minister  instructs  an  inspector  to  hold  a local  public  inquiry,  and  to 
report  to  him.  We  would  add  that  we  do  not  favour  the  alternative  procedure 
contained,  for  example,  in  the  Acquisition  of  Land  (Authorisation  Procedure)  Act, 
1946,  and  in  the  Town  and  Country  Planning  Act,  1947,  for  the  Minister  simply  to 
afford  an  objector  “ an  opportunity  of  appearing  before  and  being  heard  by  a person 
appointed  . . . for  the  purpose  This  is  not  a satisfactory  procedure — the 
person  appointed  is  usually  an  official  of  the  Ministry  and  it  is  doubtful  if  he  is 
obliged  to  conform  to  the  principles  of  natural  justice. 

The  general  aim  of  our  following  proposals,  to  apply  where  an  inspector  holds  a 
local  inquiry,  is  to  ensure  to  individual  objectors  and  appellants  a fair  hearing  and 
the  satisfaction  of  knowing  that  their  case  has  been  given  proper  consideration, 
without  subjecting  them  to  undue  cost.  We  would  add  that  many  current  objections 
to  the  present  procedure  would  disappear  if  adequate  compensation  were  given  in 
cases  of  compulsory  purchase. 

(1)  Inspectors  should  be  appointed  by  the  Lord  Chancellor’s  Department  from 
panels  set  up  by  professional  associations  and  form  a corps  inside  that  Depart- 
ment, so  that  they  are  properly  independent  of  any  other  Ministry. 

(2)  Where  at  present  local  authorities  are  responsible  for  the  draft  order  or  plan, 
it  is  customary  for  them  to  open  the  case  by  putting  their  proposals  publicly  before 
the  Inspector  at  the  Inquiry.  We  would  recommend  that,  whether  it  is  a local 
authority,  or  Ministry  that  is  responsible  for  the  draft  order,  the  local  authority  or 
Ministry  should  put  its  case  at  the  Inquiry  and  be  subject  to  cross-examination  by 
objectors.  Objectors  are  then  in  a position  to  know  the  positive  case  that  they 
have  to  face.  Similarly,  where  the  subject  matter  of  the  Inquiry  is  an  appeal  to 
the  Minister  from  a local  authority’s  refusal  to  grant  development  permission,  the 
local  authority  should  both  state  more  precisely  their  grounds  of  refusal  and  be 
required  at  the  outset  of  the  Inquiry  to  make  a detailed  case  for  refusal. 

(3)  It  is  often  the  case  that  other  Departments,  such  as  the  Ministry  of  Apiculture, 
wish  to  put  forward  their  views  on  matters  concerning  them.  The  Society  feels 
that  such  views  should  be  put  forward,  not  by  way  of  letters  to  which  the  objectors 
have  no  access,  but  by  the  Ministry  giving  oral  evidence  (through  a representative) 
at  the  Inquiry.  That  representative  could  then  be  cross-examined  by  objectors. 
The  Society  is  not  impressed  by  the  argument  that  an  official  is  not  capable  of 
answering  for  every  secttion  of  bis  Department.  Officials  of  Ministries  have 
appeared  before  this  present  Committee  on  Administrative  Tribunals,  and  have 
been  able  to  voice  the  views  of  their  Departments. 

(4)  The  rules  of  procedure  adopted  at  Inquiries  ought  to  be  revised  and  made 
public,  and  Inquiries  invariably  conducted  in  accordance  with  the  rules  of  natural 
justice. 

(5)  The  Society  has  carefully  considered  the  question  whether  the  reports  made 
by  inspectors  ought  to  be  published  in  all  cases,  but  has  reached  no  firm 
conclusion  on  the  issue. 

(6)  When  the  Minister  finally  gives  his  decision  a concise  reasoned  decision  should 
be  obligatory.  This  again  accords  with  a recommendation  of  the  Committee  on 
Ministers’  Powers. 
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(7)  It  should  not  be  possible,  after  the  holding  of  an  inquiry,  for  a Ministry  to 
take  evidence  behind  the  backs  of  objectors  on  matters  which  have  been  the 
subject-matter  of  the  Inquiry.  In  particular,  section  10  (3)  of  the  Town  and 
Country  Planning  Act,  1947,  which  is  a statutory  abandonment  of  the  audi  alteram 
partem  rule,  ought  to  be  repealed. 

(8)  The  supervisory  jurisdiction  of  the  High  Court  should  be  confined  to  review 
for  excess  of  jurisdiction  and  procedural  defects  including  any  breach  of  the  rules 
of  natural  justice  at  the  Inquiry.  In  order  to  achieve  finality  in  these  matters, 
however,  the  Society  favours  the  special  procedure  of  the  type  laid  down  in  the 
Acquisition  of  Land  (Authorisation  Procedure)  Act,  1946,  whereby  a person 
aggrieved  can,  within  six  weeks  of  a Minister  confirming  a compulsory  purchase 
order  ask  toe  High  Court  to  quash  the  order  either  on  the  ground  that  the  order 
is  not  within  the  powers  of  toe  Act  or  because  the  applicant  has  been  substantially 
prejudiced  by  any  procedural  requirement  not  being  complied  with.  Such  special 
procedure  means  that  at  the  end  of  the  six  weeks  period  the  order  cannot  be 
questioned  in  the  High  Court  at  all. 

We  would  not  make  available  to  objectors  or  appellants  all  the  material  coming 
into  the  Minister’s  possession  and  which  comes  to  form  the  whole  file  on  the 
particular  matter,  because  this  would  seem  to  be  an  impediment  to  frankness 
within  the  Ministry. 


SUMMARY 

We  wish  to  give  an  outline  summary  of  the  Society’s  recommendations  ; 

Under  paragraph  (a)  of  the  terms  of  reference 

1.  The  transfer  to  toe  Local  Tribunals  and  Commissioner  appointed  under  the 
National  Insurance  Act  of  the  Work  of  toe  present  National  Assistance  Appeal 
Tribunals  and  Pensions  Appeal  Tribunals  and  of  toe  contributions  and  insurability 
issues  now  determined  by  the  Minister. 

2.  An  extension  of  the  jurisdiction  of  the  National  Health  Service  Tribunal  to 
hear  appeals  from  the  Medical  Practices  Committee  and  from  the  service  com- 
mittees who  would  absorb  toe  judicial  functions  of  the  local  medical  (etc.) 
committees. 


3.  The  transfer  to  the  Transport  Tribunal  of  appellate  jurisdiction  in  the  case 
of  public  service  vehicle  licences. 

4.  The  amalgamation  of  various  tribunals  concerned  with  the  value  or  use  of 
land  (including  rent  tribunals)  into  County  Land  Tribunals  with  a right  of  appeal 
to  a Lands  Appeal  Tribunal,  constituted  at  toe  national  level. 

5.  The  establishment  of  a new  tribunal  to  be  concerned  with  compensation  other 
than  compensation  arising  out  of  toe  purchase  or  use  of  land. 

Lord  Chancellor’s  department  of  members  of  tribunals 
(with  few  exceptions)  in  some  cases  from  panels  created  bv  government 
departments. 

7.  The  giving  of  security  of  tenure  to  members  of  final  tribunals  with  provision 
tor  renewal  of  appointments. 

8.  The  appointment  of  legally  qualified  chairmen  to  all  tribunals. 

9.  A general  rule  of  public  sittings  and  the  invariable  right  to  an  oral  hearing. 

10.  Provision  for  centrally  placed  premises  to  accommodate  together  the  final 


tribunals  of  full-time  clerks  forming  a special  branch  of 

the  Civil  Service. 


12.  The  ri^t  of  all  persons  to  appear  by  a barrister  or  solicitor,  or  friend 
trade  union  official.  ’ 


or 
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13.  An  enlargement  of  the  rights  of  parties  and  witnesses  to  claim  expenses  and 
loss  of  remunerative  time. 

14.  The  extension  of  legal  aid  to  all  final  tribunals. 

15.  The  giving  of  reasoned  decisions  in  all  cases. 

16.  The  pubKcation  of  cases  on  matters  of  principle  heard  by  final  tribunals. 

17.  The  confinement  of  the  supervisory  jurisdiction  of  the  High  Court  to  review 
for  excess  of  jurisdiction,  procedural  defects,  and  breach  of  the  rules  of  natural 
justice. 

18.  Generally — the  creation  of  a co-ordinated  system  of  administrative  tribunals, 
embodying  rights  of  appeal  in  every  case,  and  complete  in  itself,  excluding  any 
right  of  appeal  to  the  High  Court,  except  in  the  case  of  the  proposed  tribunals  to 
be  concerned  with  the  use  and  value  of  land. 

Under  Paragraph  (b)  of  the  terms  of  reference 

1.  The  final  decision  in  such  matters  as  compulsory  purchase  orders,  clearance 
orders,  new  town  designation  orders,  and  appeals  against  the  refusal  by  local 
planning  authorities  of  permission  for  development  to  remain  with  the  Ministry 
concerned. 

2.  The  requirement  of  a public  inquiry  in  all  cases  where  objection  (or  appeal) 
is  made  and  the  abandonment  of  the  existing  alternative  procedure  of  a private 
hearing. 

3.  The . appointment  of  inspectors  to  be  transferred  to  the  Lord  Chancellor’s 
Department. 

4.  The  local  authority  or  Ministry  to  be  required  to  put  its  case  at  the  outset 
of  an  Inquiry. 

5.  The  giving  of  oral  evidence  at  an  inquiry  by  government  departments  having 
an  interest  in  the  matter. 

6.  The  revision  of  the  rules  of  procedure  for  inquiries  and  their  publication. 

7.  The  giving  of  a reasoned  decision  by  the  Minister. 

8.  The  repeal  of  section  10  (3)  of  the  Town  and  Country  Planning  Act,  1947. 

9.  The  confining  of  the  Supervisory  jurisdiction  of  the  High  Court  to  review  for 
excess  of  jurisdiction,  procedural  defects,  and  breach  of  the  rules  of  natural 
justice. 


Examination  of  Witnesses 


Mr.  R.  S.  W.  Pollard. 

Mr.  P.  Benenson. 

Mr.  G.  Borrie. 

on  behalf  of  the  Society  of  Labour  Lawyers. 
Called  and  Examined 


2984.  Chairman : Would  you  just  tell 
us  what  is  the  general  nature  of  your 
Society?  Is  it,  in  very  broad  terms,  the 
counterpart  of  the  Inns  of  Court  Con- 
servative and  Unionist  Society  from 

whom  we  heard  evidence  earlier? Mr. 

Pollard-.  I think  so,  yes.  We  are  all 
members  of  the  Labour  Party — barristers 
and  solicitors.  I forget  our  membership 
offhand,  but  it  is  considerable.  Mr. 
Benenson  is  a practising  barrister  with 
some  experience  of  appearing  before 
administrative  tribunals,  and  Mr.  Borrie 


is  another  practising  barrister.  I am 
myself  a practising  solicitor,  again  with 
some  experience  of  appearing  before 
tribunals. 

2985.  I should  like,  if  I may,  to  ask 
first  a general  question  about  your 
Memorandum.  What  are  the  advantages 
which  you  feel  can  be  gained  by  the 
amalgamation  of  existing  tribunals?  You 
make  various  proposals  for  amalgama- 
tion. Now,  it  is  clear  of  course  that  the 
existing  aggregation  of  tribunals  is  very 
largely  a matter  of  history.  They  are 
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as  they  are  because  they  have  been  de- 
vised for  particular  needs  and  at  parti- 
cular times.  They  have  not  got  a logical 
structure,  and  if  one  were  trying  to 
arrange  the  whole  thing  now  de  novo 
one  might  arrange  it  differently,  but  we 
have  to  start  from  the  existing  position. 

Now  there  are  various  reasons  which 
could  lead  one  to  consider  amalgamation. 
One  might  be  that  two  different  tribunals 
are  really  doing  substantially  the  same 
kind  of  work.  Another  might  be  that 
'the  status  and  quality  of  the  people 
doing  the  work  mi^t  be  more  readily 
enhanced,  if  the  jurisdiction  of  their 
tribunal  were  enlarged.  Then  again  if 
one  thou^t  that  it  was  better  to  have 
a whole-time,  paid  chairman  rather  than 
a part-time,  voluntary  or  fee-paid  chair- 
man, then  that  might  be  a reason  for  try- 
ing to  increase  the  amount  of  work 
within  one  jurisdiction  so  that  it  would 
justify  a whole-time  expert,  you  see. 
There  may  be  other  reasons. 

In  your  Memorandum,  at  various 
points,  you  suggest  fairly  far-reaching 
schemes  of  amalgamation.  Let  us  just 
take  two : first,  the  various  tribunals 
which  you  think  could  be  amalgamated 
with  the  National  Insurance  Tribunals, 
e.g.  National  Assistance  and  Pensions 
Appeal  Tribunals : and  secondly,  the 
numerous  tribunals  you  list  which  in  one 
way  or  another  are  concerned  with  land 
and  which  you  suggest  might  be  merged 
into  “county  land  tribunals”.  Would 
you  tell  the  Committee  what  broadly  are 
the  reasons  which  led  you  to  make  these 
recommendations  for  amalgamation? 
— ^I  think  we  should  adopt  all  the 
points  you  have  made.  We  feel  sooner 
or  _ later  that  these  tribunals  must  be 
rationalised  to  some  extent.  Parliament 
just  cannot  go  on  adding  ad  hoc  new 
tribunals  whenever  it  feels  like  it.  with- 
out considering  what  tribunals  are 
already  there.  Hitherto  I think  nothing 
has  been  done  about  this  because  some 
people,  lawyers  in  particular,  have  re- 
sented the  existence  of  these  tribunals 
and  did  not  want  to  recognise  that  they 
are  as  important  as  the  ordinary  courts 
of  law.  We  feel  the  time  has  now  come 
to  accept  them  as  quite  judicial  tribunals 
fulfilling  a national  function. 

That  being  so,  can  they  be  improved? 
Well,  now,  the  first  point  perhaps  is  that 
there  is  not  an  unlimited  number  of 
people  with  the  qualities  necessary  to 
serve  on  tribunals.  We  do  attach  very 
great  importance  to  improvement  in  the 


personnel  who  man  tribunals.  We  would. 
make  the  post  of  chairman  a full-time 
occupation.  In  fact,  many  people  do 
now  make  it  a full-time  occupation. 
Some  barristers  who  sit  as  fee-paid 
chairmen  of  a number  of  tribunals  make 
it  their  livelihood.  We  think  it  much 
better  if  chairmen  were  paid  a sum 
commensurate  with  the  standing  of  the- 
tribunal  and  it  were  a full-time  occupa- 
tion. Then  again  clerks,  I think,  are 
of  very  great  importance.  It  is  much 
easier  to  obtain  good  clerks  if  you  have 
amalgamated  tribunals.  We  want  a 
national  clerk  service  under  the  Lord 
Chancellor’s  Department,  as  part  of  the 
civil  service,  to  serve  all  tribunals.  We 
want  to  get  away  from  the  sort  of  posi- 
tion which  obtained  in  the  National 
Assistance  Board  in  the  1930’s  when  the 
clerk  to  the  tribunal  was  sometimes  the 
officer  from  whom  the  appeal  was  being 
brought. 

2986.  That  does  not  happen  now  in 

the  1950’s? Not  as  far  as  I know.  A 

number  of  facts  like  that  were  brought 
out  in  the  article  by  Mr.  George  Lach 
in  the  book  Administrative  Tribunals  at 
Work,  published  in  1950.  The  fact  that 
it  can  happen,  I think,  shows  the  need  for 
reform.  Then  again,  amalgamated 
tribunals  will  be  aible  to  get 
adequate  premises  more  easily.  One  of 
the  troubles  at  the  moment  is  that 
tribunals  are  scattered  about  and  have 
no  permanent  headquarters.  It  is  very- 
difficult  to  find  out  where  or  when  they 
are  sitting.  The  Conscientious  Objectors 
Appeal  Tribunal  has  moved  some  seven 
or  eight  times  at  least,  to  my  kno-w- 
ledge.  But  I would  suppose  that  the 
personnel  argument  is  the  strongest. 
Take  the  rent  tribunals  and  the  rating 
panels ; they  have  work  which  is  very 
similar.  It  is  not  a new  suggestion  which 
we  put  forward. 

2987.  Are  rating  panels  the  same  as 

Local  Valuation  Courts? Local 

Valuation  Courts  are  formed  from  the 
rating  panels.  They  are  doing  work 
which  has  a great  deal  of  similarity  with 
that  of  Rent  Tribunals  and  there  has, 
as  you  know,  been  considerable  criticism 
of  the  composition  of  Rent  Tribunals 
from  time  to  time  and  with  some  jus- 
tice. Rating  panels  can  equally  be 
criticised  on  the  ground  of  the  method 
of  their  appointment.  I think  that  the 
county  land  tribunals  which  we  recom- 
mend are  particularly  important  because 
they  are  doing  work  which  affects 
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people’s  livelihood.  We  attach  particular 
importance  to  the  bringing  of  them 
together. 

Chairman : Two  different  points 

emerge  from  that.  One  is  the  right 
weight  to  be  attached  to  the  voluntary 
principle  on  the  one  hand,  and  to  the 
principle  of  professional  expertise  and 
skill  on  the  other.  Both  are  real  assets 
in  different  contexts.  Another  one  is 
how  far  broadening  the  area  of  jurisdic- 
tion is  in  fact  going  to  improve  the 
quality  of  the  actual  work  done.  It 
might  work  the  other  way.  It  might 
be  that  a tribunal  dealing  with  a highly 
ispecialised  field  acquired  Special  skiU 
and  that  amalgamating  it  with  something 
else  would  not  improve  the  quality  of 
the  work  done.  In  courts  of  law,  you 
apply  the  voluntary  principle  when  you 
are  dealing  with  justices  of  the  peace 
and  the  things  which  they  cannot  decide 
go  up  to  people  who  spend  their  whole 
time  deciding  questions  of  law,  judges. 
Now  the  strength,  I suppose,  of  the 
voluntary  principle  is  that  if  you  reserve 
decisions  for  comparatively  few  people 
who  are  professionally  highly  qualified 
and  skilful,  you  do  not  spread  the  know- 
ledge and  responsibility  widely  in  the 
community,  and  that  to  make  numbers 
of  ordinary  citizens  knowledgeable  of 
what  has  been  going  on  and  take 
responsibility  for  it  is  in  itself  an  essay 
in  democracy.  So  there  is  one  side  and 
the  other. 

2988.  Major  Morrison:  You  have 

rather  favoured  a full-time  tribunal,  I 

think,  in  some  instances? In  some 

instances,  particularly  full-time  chair- 
men. 

2989.  And  you  feel  that  the  personnel 
could  be  improved.  How,  in  fact,  would 
you  improve  them?  Take,  for  instance, 
an  Agricultural  Land  Tribunal.  There 
is  a legal  chairman,  who  gets  an  allow- 
ance per  day,  and  there  are  two  mem- 
bers with  knowledge  of  agriculture.  How 
would  you  improve  either  the  chairman 

or  the  members? do  not  think  we 

have  any  real  criticism  of  them.  We 
think  they  would  fall  into  this  new  larger 
tribunal  which  we  propose  and  which 
would  have  the  same  knowledge  as  they 
now  have. 

2990.  On  the  question  of  premises  do 

you  feel  that  some  existing  premises 
could  be  made  use  of,  or  do  you  think 
that  they  should  be  new  premises 
altogether? ^We  do  not  want  new 


premises  for  the  sake  of  new  premises, 
but  the  point  about  premises  is  that 
the  tribunals  should  be  independent  as  a 
rule  of  the  Government  Departments 
concerned.  When  you  had,  in  the 
1930’s,  Assistance  Board  appeal  tribunals 
meeting  in  the  room  of  the  local  area 
officer,  it  would  not  conduce  to  the 
appellant’s  belief  in  the  impartiality  of 
the  tribunal. 

2991.  Sir  Geoffrey  King:  I have  one 
or  two  questions  about  your  proposals 
for  amalgamating  the  National 
Assistance,  National  Insurance  and  Pen- 
sions Appeal  Tribunals.  I take  it  that 
you  would  agree  that  one  of  the 
advantages  of  the  administrative  tribunal 
system  is  knowledge,  perhaps  rather 
specialised  knowledge,  of  the  subject? 
Certainly. 

2992.  I take  it  that  you  are  also  agreed 
that  for  National  Insurance  Tribunals  it 
is  important  to  have  a legal  Chairman? 
^Yes. 

2993.  Why  do  you  think  that  a lawyer 

would  have  a specialised  knowledge  of 
assistance  questions?  Have  you  seen 
the  regulations? ^Yes. 

2994.  Not  much  interpretation  of  them 
is  required  in  the  vast  majority  of  cases? 

^No.  I think  that  would  apply.  Most 

Assistance  tribunals  deal  with  questions 
of  fact  rather  than  law.  I think  you  are 
really  raising  the  question  whether  a 
lawyer  is  a better  chairman  than  a 
layman. 

2995.  I am  raising  it  in  connection 

with  the  Assistance  Board. Mr. 

Borrie : If  I may  add  one  point,  I 
believe  that  42  of  the  present  Assistance 
Tribunals  have  legal  chairmen  at  the 
moment,  and  I should  have  thought 
that  was  because,  apart  from  any  ques- 
tion of  interpretation,  a legal  chairman 
is  regarded  as  more  likely  to  be  able  to 
display  the  judicial  spirit  that  one  wishes 
to  see  in  tribunals.  Of  course  the  Assist- 
ance Tribunals  have  other  members,  who 
are  specialised,  and  we  do  not  wish  to 
alter  that.  We  think  that  they  could  be 
brought  into  the  general  arrangements 
whereby  the  National  Insurance  Local 
Tribunals  would  also  deal  with  assistance 
questions.  One  of  our  reasons  for 
suggesting  amalgamation  was  that 
National  Assistance  Tribunals  at  the 
moment  have  a clerk  appointed  by  the 
Board,  and  we  do  not  think  that  is  a 
good  thing. 
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2996.  Do  you  think  then  that  it  would 
be  an  advantage  to  have  legal  chairmen? 

We  think  that  in  nearly  all  cases 

it  is  an  advantage  to  have  a legal 
chairman,  not  only  because  of  the 
specialised  business  of  interpreting 
regulations,  but  also  because  of  the 
importance  of  having  someone  who  has 
been  trained  to  be  impartial. 

2997.  Do  you  think  that  that  is  the 
kind  of  question  which  the  Assistance 
Tribunals  deal  with?  Are  they  not 
rather  looking  at  the  much  broader 
social  problem  of  how  much  this  family 

or  this  person  should  get  to  live  on? 

Of  course,  there  would  be  two  other 
members  who  w'ould  be  from  the 
ordinan.’  w^alks  of  life,  and  who  would 
be  able.  I think,  to  deal  with  these 
matters. 

2998.  You  would  leave  the  chairman 
out  of  that  part  of  it?  In  well  over  50 
per  cent,  of  cases  the  National  Assistance 
Tribunal  is  dealing  with  a discretionary 

matter. Mr.  Pollard:  We  do  think 

that  the  combination  of  lawyers  sitting 
with  laymen  is  a verv'  good  one.  We 
attach  tremendous  importance  to  the 
voluntarv^  spirit  and  to  the  association  of 
laymen  with  lawyers.  Lawyers  them- 
selves tend  to  get  stale  and  laymen 
sometimes  help  by  sitting  with  lawyers. 
Lawyers  do  not  necessarily  have  the 
judicial  spirit,  but  they  are  supposed  to 
be  able  to  display  it  more  easily. 

2999.  May  I go  on  to  the  next  point? 
You  said  that  one  of  your  reasons  for 
amalgamating  tribunals  was  that  the 
number  of  people  available  was  limited. 
Do  you  apply  that  to  members  of 

tribunals  as  w-ell  as  to  chairmen? 

Certainly,  yes. 

3000.  Do  you  think  that,  if  a tribunal 
had  so  much  work  that  it  had  to  work 
practically  every  day  of  the  week,  you 
would  find  it  easier  to  staff  them?  I 
assume  you  are  not  going  to  pay  all 
members  of  the  tribunal  on  a full-time 

basis? No.  I think  if  people  are 

called  on  fairly  often  they  are  more 
interested  in  serving  than  if  they  are  only 
called  on  say,  once  a month.  I know 
there  are  magistrates  who  only  serve 
once  a month  or  less  and  who  feel 
dissatisfied  because  they  do  not  get  any 
experience,  whereas  magistrates  in  a busy 
county  like  Middlesex,  who  have  to  serve 
once  a week  or  fortnight,  do  that  very 
willingly  and,  of  course,  receive  no  pay- 
ment at  aU. 


3001.  Do  you  not  think  that  if  you 
amalgamated  all  these  three  Tribunals 
service  might  be  much  more  frequent 

even  that  that? You  might  have  to 

draw  on  a slightly  wider  number  of 
volunteers,  I agree,  and  I think  that 

they  exist. Mr.  Benenson:  I wonder 

if  I might  say  something  on  this  general 
question  of  voluntary  service  in  con- 
nection with  administrative  tribunals?  I 
think  our  Society  would  feel  some  special 
responsibility  in  this  connection.  In  our 
experience  there  is  considerable  difficulty, 
in  finding  sufficient  members  from  the 
labour  movement  to  sit  on  these 
tribunals,  on  the  panels  formed  by 
workers, 

3002.  May  I interrupt  you  for  a 
moment?  That  is  not  the  evidence  of 

the  T.U.C. It  is  my  personal 

experience,  living  in  a country  district, 
that  we  find  the  very  greatest  difficulty 
in  getting  people  to  sit  on  National 
Assistance  Tribunal  In  fact  we  almost 
always  have  to  fall  back  on  retired 
persons  with  a lot  of  spare  time.  I think 
it  will  have  to  be  considered  whether 
some  payment  should  not  be  given  to 
those  who  sit  regularly  as  members  of 
tribunals. 

3003.  May  I now  just  pick  up  one 
point  on  your  memorandum?  You  say 
that  the  chairman  of  a National  Insur- 
ance Local  Tribunal  ought  invariably  to 
be  a lawyer  appointed  by  the  Lord 
Chancellor’s  Department.  I have  no 
comment  to  make  on  that,  but  you  then 
say:  — 

“ But  the  Society  feels  that  the 
selection  of  one  person  from  each 
panel  to  serve  on  a Tribunal  should  be 
the  responsibility  of  the  Lord  Chan- 
cellor’s department.” 

Have  you  any  idea  how  that  could  be 
done?  There  are  more  than  200  of 
these  Tribunals.  They  have  to  be 
summoned  rather  quickly.  People  drop 
out  suddenly.  What  kind  of  organisa- 
tion have  you  contemplated  there? 

Mr.  Pollard : Speaking  quite  spon- 

taneously, I should  have  thought  that 
if  you  had  an  independent  service  of 
clerks  under  the  Lord  Chancellor’s 
Department,  ^ it  would  be  part  of  the 
clerk  s function  to  establish  a rota  of 
people  to  serve  on  the  tribunal. 

3004.  Which,  of  course,  is,  as  you 
probably  know,  what  happens  today  It 
IS  the  clerk  that  does  that  kind  of  work 
Yes,  Sir.  I do  not  think  we  are 
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querying  the  impartiality  of  the  present 
clerks. 

3005.  You  are  not  contemplating  any- 
thing more  formal  than  that? No. 

3006.  Then  am  I right  in  saying  that 
what  you  are  really  urging  here  is  that  it 
would  be  an  advantage  to  have  lawyers 
presiding  over  Assistance  Tribunals  as 
well  as  over  the  others  you  mentioned? 
Certainly, 

3007.  And  you  think  that  in  some  way, 

by  making  one  lawyer  do  the  three  jobs 
— I _ am  nO“W  talking  of  Assistance, 
National  Insurance  and  Pensions — ^you 
would  get  some  advantage? Yes,  Sir. 

3008.  Just  exactly  what  advantage? 

^The  Assistance  Tribunals,  as  you 

probably  know,  have  met  with  a certain 
amount  of  criticism — ^the  way  they  func- 
tion. 1 have  already  referred  to  an 
article  by  Mr.  Lach. 

3009.  But  are  not  most  of  his  criticisms 

rather  out  of  date? Rather  out  of 

date,  but  nevertheless  the  fact  that  such 
things  could  happen  causes  us  consider- 
able disquiet.  The  fact  that  in  the  1930s 
a Government  Department  could  con- 
vene conferences  of  the  chairmen  of  its 
tribunals  to  tell  them  what  its  policy 
was  seems  to  us,  to  put  it  mildly,  very 
extraordinary,  and  we  consider  that  the 
chairman  o-f  the  larger  and  more  im- 
portant kind  of  tribunal  we  have  in  mind 
would  be  more  independent. 

3010.  Although  you  do  contemplate 

making  him  a civil  servant? ^We  con- 

template making  him  part  of  a new 
administrative  tribunal  judiciary. 

3011.  He  would  be  some  kind  of  state 

employee? ^Yes,  in  the  same  way  as 

County  Court  judges  and  High  Court 
judges. 

3012.  Hardly.  Are  you  going  to  give 

him  independence? ^We  want  to  give 

him  security  of  tenure. 

3013.  Do  you  think  people  who  could 

be  appointed  to  that  kind  of  post  could 
be  found? Yes. 

3014.  That  is  your  main  aim  here  to 

create  this? Yes.  I think  that  is  one 

of  our  main  proposals  in  dealing  with 
this  class  of  tribunal. 

3015.  Just  one  other  question  about 
clerks.  Have  you  in  fact  any  ground  for 
complaining  about  the  conduct  of  the 
National  Assistance  Tribunal  clerks  or 
National  Insurance  Tribunal  clerks  who 


are  also  members  of  the  Department? 

1 do  not  think  so,  at  present.  We 

look  at  clerks  on  all  these  tribunals  as 
a whole  and  their  quality  varies  consider- 
ably. The  quality  of  clerks  of  some  of 
the  tribunals  concerned  with  land  is  not 
very  high. 

3016.  You  would  like  to  see  a new  use 

of  professional  clerks  on  tribunals?- 

My  own  view  is  they  might  be  inter- 
changeable with  magistrates’  clerks. — 
Mr.  Benenson : May  I add  a word  on 
that?  I think  it  might  be  relevant  to 
relate  the  experience  of  a member  of 
the  Bar.  He  was  sitting  as  chairman  of 
a National  Insurance  Local  Tribunal  and 
certain  remarks  he  made  were  passed 
back  by  the  clerk  to  the  Department. 
They  were  remarks  made  off  the  record, 
to  make  the  applicant  feel  easier.  They 
were  not  perhaps  of  the  highest  judicial 
nature.  He  got  the  impression  that  the 
clerk,  the  representative  of  the  Ministry, 
perhaps  in  search  of  promotion,  was 
taking  to  the  habit  of  extracting  parts 
of  his  judgments  and  reporting  them. 
That  made  him  feel  very  uncomfortable. 
In  fact,  he  threatened  to  resign  on  any 
further  occasion  that  the  clerk  reported 
him  behind  his  back.  It  seems  to  me 
that  a system  of  departmental  clerks  does 
lend  itself  to  suspicions  which  are  par- 
ticularly distasteful. — Mr.  Pollard : If  I 
may  supplement  that,  I have  been  told 
by  a clerk  of  one  of  the  rating  courts 
that  he  had  been  more  or  less  told  in 
terms  by  the  Ministry  of  Health  that  if 
he  wanted  to  get  a salary  increase  he  had 
better  see  that  the  decisions  of  his 
tribunal  were  favourable  to  the  Inland 
Revenue. 

3017.  What  possible  advantage  could 

there  be  to  the  Inland  Revenue? 

They  apparently  want  high  assessments. 

3018.  Why?  The  Inland  Revenue  as 
such  is  not  concerned  with  rating.—- — 
My  informant  is  a person  of  standing. 

I have  no  reason  to  disbelieve  what  he 
has  told  me. 

3019.  May  we  return  to  amalgama- 
tion? The  last  point  you  made  in  favour 
of  it  was  premises.  As  we  know,  during 
these  days  premises  are  not  easy  to  find. 
There  is  very  often  a very  good  and 
available  building,  namely,  the  Magis- 
trates’ Court.  Would  you  favour  that 

as  a venue  for  these  tribunals? Yes. 

I see  no  reason  why  they  should  not  be 
linked  either  with  the  Magistrates’’ 
Court  or  County  Courts. 
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3020.  You  would  not  then  agree  with 
the  criticism  of  this  on  grounds  that  the 
ordinary  man  in  the  street  loathes  going 

to  a Magistrates'  Court? 1 think  the 

aura  of  the  days  when  they  were  called 
Police  Courts  still  clings  to  the  Magis- 
trates' Court,  but  it  b disappearing. — 
Mr.  Benenson:  1 think  on  the  contrary 
it  might  be  a very  good  thing.  By  lend- 
ing their  premises  to  tribunals  the 
Magistrates'  Courts  may  also  lend  their 
aura  of  respectability.  As  we  have 
pointed  out  in  our  Memorandum,  there 
are  great  advantages  in  letting  the  public 
know  clearly  where  their  nearest  tribunal 
sits. — Mr.  Borrie : If  tribunals  do  in  fact 
use  Magistrates’  Courts  I think  the 
Courts  should  be  arranged  in  the  less 
formal  way  that  they  are  when  a 
juvenile  court  is  sitting.  For  example, 
the  magistrate  sits  at  an  ordinary  table. 
In  that  informal  atmosphere,  I think  you 
can  get  the  best  of  both  worlds. 

3021.  You  definitely  advocate  using 

existing  buildings,  or  do  you  advocate 
new  buildings? Mr.  Pollard:  Ob- 

viously with  rhe  country's  economic  posi- 
tion you  would  have  to  use  existing 
buildings. 

3022.  It  would  be  a fairly  expensive 

proposition. 1 doubt  if  extra  expense 

would  amount  to  very  much,  if  anything 
at  all.  Instead  of  receiving  fees  from 
different  Ministries,  chairman  of  tri- 
bunals would  receive  a pensionable 
salary.  The  clerks  would  continue  to 
do  work  that  they  are  already  doing, 
and  the  w’ork  will  be  brought  together. 
I think  it  would  be  a question  of  re- 
arranging the  work  rather  than  adding 
to  it. 

3023.  Lord  Linlithgow : What  im- 

portance do  you  attach  to  the  proposal 
that  the  appointment  of  members  of  tri- 
bunals should  be  made  by  the  Lord 
Chancellor?  Do  you  think  it  makes 
people  feel  that  their  case  is  going  to 
be  heard  rather  rnore  fairly  than  other- 
wise?  1 think  it  is  possible  to  attach 

too  much  importance  to  the  appoint- 
ments being  made  by  the  Lord 
Chancellor.  Nevertheless,  the  Lord 
Chancellor  is  the  central  appointing 
body  for  the  judicial  system  and,  with 
our  aim  to  make  tribunals  a recognised 
part  of  the  English  judicial  system,  we 
think  it  better  the  appointment  should 
be  made  by  him.  In  some  cases  he 
may  have  to  consult  other  Government 
Departments. 


3024.  There  has  been  a suggestion 

that,  if  the  Lord  Chancellor  appointed 
inspectors,  the  appellant  would  feel  he 
was  getting  a fairer  hearing  than  he 
would  from  someone  appointed  by  the 
Ministry  of  Housing  and  Local  Govern- 
ment?  We  support  that  proposal  but 

I think  it  is  possible  to  attach  too  much 
importance  to  it.  I doubt  if  the  citizen 
in  most  cases  ever  questions  who 
appoints  the  inspector.  If  he  is 
aggrieved  by  the  decision  he  may  ask. 
I think  it  is  a desirable  reform,  but  I 
do  not  believe  it  is  a thing  the  public 
feel  most  strongly  about. 

3025.  In  the  ordinary  case  obviously 
no  one  asks  that  question,  but  we  are 
dealing  with  the  exceptional  case  rather 

than  the  general  run  of  cases. We 

support  that  proposal  that  the  inspector 
should  be  appointed  by  the  Lord 
Chancellor. 

3026.  Mr.  Burman:  You  suggest  that 
both  tribunals  and  magistrates  should 
use  the  Magistrates’  Courts  as  their 
premises.  Have  you  contemplated  at  any 
time  the  magistrates  themselves  sitting 

with  tribunals? 1 have  wondered 

whether  the  judicial  experience  of 
magistrates  might  not  be  helpful  in  these 
tribunals. 

3027.  Chairman : That  would  be 

putting  the  clock  back  historically,  would 
it  not,  which  may  be  a good  thing  to 
do?  Is  it  not  the  case  that  magistrates 
in  the  eighteenth  century  did  a very 
great  deal  of  administrative  as  well  .is 

judicial  work? Yes,  Sir.  May  I add. 

as  an  afterthought  of  my  own,  that  I 
think  the  clerks  of  all  the  courts  and 
tribunals  should  be  interchangeable. 
— Mr.  Benenson:  Many  working  men 
who  are  members  of  tribunals  are  also 
lay  magistrates. 

3028.  Mr.  Burman : You  suggest  the 
payment  of  a salary  to  the  chairmen. 
Does  that  apply  to  the  other  members? 

1 should  have  thought  that  they 

should  receive  some  allowance  for  loss 
of  time. 

3029.  In  the  same  way  as  members  of 
local  authorities  or  on  a remunerative 

basis? 1 think  we  suggest  something 

like  that,  not  something  you  would  make 
any  profit  out  of. 

3030.  Lord  Balfour  of  Burleigh : I 

want  to  go  into  the  question  of  the 
composition  of  the  tribunals.  First  of 
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all,  you  would  have  legally  qualified 
chairmen? ^Yes. 

3031.  Then  there  would  have  to  be 
quite  a considerable  increase  in  the 
number  of  lay  members.  They  would 
have  a great  deal  more  business  to  cope 

with? ^In  the  case  of  social  service 

tribunals,  yes. 

3032.  Mr.  Benenson  suggested  that  an 
increase  in  the  number  of  part-time  lay 
volunteers  might  be  secured  by  making 
some  payment  to  them.  What  kind  of 
person  do  you  think  that  would  attract? 
Sufficient  leisure  is  the  necessary  quali- 
fication, is  it  not?  Would  you  attract 
anyone  who  is  not  at  present  available? 

Mr.  Benenson:  I do  not  wish  to 

say  anything  contrary  to  what  the  Trades 
Union  Congress  may  already  have  said, 
but  in  my  own  experience,  it  is  very 
difficult  indeed  to  get  full-time  industrial 
workers  to  serve  on  these  tribunals. 
There  are.  of  course,  certain  honourable 
exceptions.  One  would  hope  that  more 
employers  would  encourage  their 
workers  to  take  part,  but  at  present  most 
workers  cannot  afford  to  take  time  off. 
A rate  of  remuneration  of  £3  a day 
would  be  the  minimum  figure  that,  with 
today’s  cost  of  living,  would  attract  the 
ordinary  man  into  this  form  of  public 
service.  I think  the  Committee  would 
agree  that  service  on  tribunals  is  a very 
good  foundation  for  other  forms  of 
public  service.  Today  we  find  ourselves 
very  short  of  men  with  necessary  ex- 
perience to  enter  public  life.  This  would 
be  a beginning  and  we  should  like  to 
see  it  encouraged.  As  regards  the 
number  of  cases  coming  to  the  tribunal 
it  would  simply  mean  that,  instead  of 
having  seven  or  eight  different  tribunals 
with  lay  members,  you  would  have  one 
large  tribunal. 

3033.  You  contemplate  the  industrial 
worker  who  is  in  a position  to  get  a 
day  off  with  the  permission  of  his  em- 
ployer sitting  as  a lay  member?  You 
think  that  would  attract  a wide  range 
of  the  sort  of  people  you  would  like  to 

see  doing  it? think  it  would,  but 

I would  like  to  make  this  point  clear. 
It  is  of  the  utmost  importance  to  bring 
in  these  workers  who  today  are  apathetic 
towards  all  forms  of  public  service  and 
public  life  because  no  incentive  is  put 
in  their  way.  In  fact,  they  are  handi- 
capped. I think  it  is  nec^sary  for  the 
community  to  offer  this  inducement  and 
1 would  most  strongly  support  it. 


3034.  Chairman:  Is  it  easier  for  in- 
dustrial workers  to  get  the  permission  of 
their  employers  to  have  time  off  to  serve 

as  _ lay  magistrates? ^It  is  slightly 

easier  to  get  permission  to  have  one’s 
name  recommended  to  the  local  bench 
of  magistrates.  It  is  regarded  as  some- 
thing of  a social  cachet.  Quite  a num- 
ber of  employers  like  to  think  that  their 
workers  have  been  so  honoured.  Parti- 
cularly in  the  industrial  injuries  tribunals 
I think  it  is  important  to  have  men  with 
contemporary  industrial  experience — 
men  who  are  actually  on  the  floor. 
Generally  that  means  that  the  men  you 
want  are  relatively  junior  and  that  it 
might  be  a little  difficult  for  them  to 
secure  permission  to  be  away  from  work. 

3035.  That  point  is,  of  course,  different 
from  the  point  about  cachet.  I was 
wondering  how  far  this  tied  up  with 
the  general  proposition  which,  I think, 
Mr.  Pollard  was  putting  forward,  that 
he  wants,  through  the  various  proposals 
which  he  has  been  outlining  to  us,  to 
raise  the  general  status  and  reputation 
of  the  whole  machinery  of  tribunals.  He 
feels  that  that  needs  to  be  done  and  his 

proposals  would  lead  towards  that? 

Yes.  Sir. 

3036.  Miss  Oswald:  I am  particularly 
interested  in  the  proposition  that  it  is 
right,  in  the  general  public  interest,  that 
more  people  who  are  not  engaged  in  any 
kind  of  public  work  at  present  should  be 
brought  into  it.  I realise  that  people 
who  will  lose  their  wages  must  be 
recompensed,  otherwise  it  will  not  be 
possible  for  them  to  take  part.  It  seems 
to  me  that  service  on  tribunals  is  as 
important  and  as  much  in  the  public  in- 
terest as  service  as  a magistrate  and  it 
should  be  possible  to  give  them  some 
cachet  or  perhaps  a title  which  will  make 
this  obvious.  This  seems  to  me  to  be 
almost  more  important  than  the  money 
side  of  it,  although  I see  that  that  is 
important.  On  that  side  I am  not  quite 
clear  whether  Mr.  Pollard  envisages  that 
members  of  tribunals  would  automatic- 
ally be  paid  the  three  guineas  a day  or 
whether  they  would  claim  for  out  of 
pocket  expenses  if  they  wished  to  do  so? 

■ Mr.  Pollard : I think  the  three 

guineas  a day  might  possibly  be  a fiat- 
rate  payment  for  all  members  of 
tribunals,  or  in  proportion  for  half  a 
day.  May  I say  that  one  way  of  enhanc- 
ing the  status  of  tribunals  would  be  to 
take  them  out  of  the  field  of  party  poli- 
tics. In  my  experience,  nominations  by 
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local  authorities  for  membership  of 
national  insurance  tribunals  are  almost 
invariably  made  in  accordance  with  the 
party  which  happens  to  be  in  power  on 
the  particular  local  authority.  Appoint- 
ments to  the  Valuation  Panel  are  made 
on  a party  basis.  I was  on  an  assess- 
ment committee  before  the  Local 
Government  Act  of  1948,  as  representa- 
tive of  a local  authority  which  had  the 
Labour  Parly  in  power.  We  lost  power : 
I lost  my  seal  on  the  assessment  com- 
mittee and  I am  not  now  appointed  to 
the  Valuation  Panel. 

3037.  It  seems  to  me  that  whether  or 
not  members  of  the  tribunal  are 
appointed  by  the  Lord  Chancellor’s  De- 
partment, or  by  the  Minister,  or  by  the 
Prime  Minister,  is  really  of  less  import- 
ance than  how  they  are  actually  chosen 
locally,  because,  in  my  experience,  volun- 
tary workers  have  to  be  hand-picked  if 
they  are  to  do  jobs  of  any  real  value 
and  importance.  I think  it  was  suggested, 
if  I understood  it  rightly,  that  they 
should  be  recommended  to  the  appoint- 
ing authority  by  the  clerk.  In  thus  case 
I am  not  quite  dear  what  kind  of  people 
it  is  envisaged  shall  be  appointed  as 
clerks.  They  are  not,  presumably,  going 
to  be  lawyers  as  they  are  when  clerks  to 
the  court.  Are  they  going  to  be  civil 
servants  once  they  are  appointed?  I do 
not  quite  see  how  the  members  of  the 
tribunals  can  be  picked  by  the  clerks. 
We  do  not  envisage  the  clerk  select- 
ing the  people  to  serve  as  members  of  a 
tribunal.  He  would  simply  be  given  a 
list  of  names  of  people  selected  as  mem- 
bers and  he  would  call  on  them  to  serve 
as  necessary.  I do  not  think  the  clerk 
would  be  a lawyer,  perhaps  a grade  one 
or  two  below  that.  The  selection  of  the 
list  of  names  from  which  the  clerk  can 
draw  is  a difficulty  and  I must  confess 
I do  not  know  of  any  satisfactory  answer. 
The  selection  of  magistrates  is  most  un- 
satisfactory and,  despite  the  Royal  Com- 
mission of  1949,  remains  just  as  bad  as 
it  was.  I do  not  know  how  the  names 
are  obtained  now.  I believe  the 
Managers  of  local  Employment  Ex- 
changes prepare  lists  of  names. 

Sir  Geoffrey  King:  The  Local  Advi- 
sory Committees  are  all  consulted  on  this 
matter.  The  Committees  are  very  widely 
constituted  bodies. 

3038.  Miss  Oswald : If  Rent  Tribunals 
were  to  be  abolished  and  their  jurisdic- 
tion given  to  the  proposed  county  land 
tribunal,  would  it  be  possible  to  give  to 


the  Inland  Revenue  Valuers  the  task  of 
fixing  a rent  for  furnished  premises  and 
allow  an  appeal  from  their  decision  to 

this  new  tribunal? ^It  is  an  intriguing 

idea,  I would  not  like  to  say  more  than 
that  at  the  moment. — Mr.  Benenson:  I 
think,  so  far  as  the  initial  valuation  of 
furnished  premises  is  concerned,  it  might 
be  a very  attractive  scheme  to  investigate. 
One  does  not  know  just  what  proportion 
of  the  business  of  Rent  Tribunals  today 
is  concerned  with  the  valuation  of 
furnished  premises.  One  suspects  that 
a large  number  of  references  are  pro- 
moted by  a desire  to  obtain  security  of 
tenure  and  very  little  else.  Further, 
another  large  part  of  their  jurisdiction  is 
concerned  with  service  charges  under  the 
1954  Act. 

3039.  Yes,  I think  rather  more  than 
half  the  cases  coming  before  them.  I 
wonder  whether  that  part  of  the  work 
would  not  be  even  more  appropriate  for 

professional  valuers? It  wotild  seem 

to  be  a matter  which  could  be  pre- 
liminarily examined  by  a valuer.  It 
would  certainly  save  time,  and  the 
tribunal  could  have  an  official  go 
through  all  the  receipts  in  private.  I 
think  it  is  a very  attractive  suggestion. 

3040.  Lord  Justice  Parker:  ■ Mr. 
Pollard,  this  scheme  of  amalgamation,  I 
suppose,  is  bound  to  have  this  result: 
that  whereas  certain  tribunals  will  be 
strengthened,  others  will  be  weakened? 

Mr.  Pollard:  I am  not  sure  that  I 

follow  why.  that  should  be  so, 

3041.  May  I take  your  suggested 
county  land  tribunals,  which  are  to  take 
over  the  jurisdiction  of  a number  of 
different  tribunals.  Let  me  assume  that 
the  weakest  of  these  are  the  existing 
Rent  Tribunals.  It  will  result  in  the 
tribunal  that  deals  with  furnished  rents 
being  stronger,  but  it  will  almost 
inevitably  result,  will  it  not,  in  others 

being  weaker? 1 should  not  have 

thought  it  was  axiomatic.  It  seems  to 
me  that  it  will  depend  on  the  appoint- 
ments to  the  new  tribunal. 

3042.  Then  it  would  follow,  if  none  is 
to  be  weaker,  then  you  must  take  as  ,a 
model  for  your  county  land  tribunal  the 
very  highest  of  the  existing  tribunals? 

Yes,  one  would  hope  the  new 

tribun^  would  hhve  the  best  features  of 
the  existing  tribunals. 

3043.  One  of  the  tribunals  you  are 
going  to  roll  up  into  the  county  land 
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tribunal  is  the  General  Claims  Tribunal, 
is  it  not? ^Yes. 

3044.  The  General  Claims  Tribunal, 
which  does  not  function  as  much  now 
as  it  did  during  and  immediately  after 
the  war,  consisted  at  one  time  of  one 
judge  from  Northern  Ireland,  one  judge 
from  Scotland,  two  judges  from  England, 
a retired  judge  from  England,  and  a 
panel  of  eminent  surveyors  and  eminent 
chartered  accountants.  If  that  Tribunal 
as  such  is  to  be  abolished  and  rolled  up 
into  the  county  land  tribunal  and  that  is 
to  be  no  weaker,  how  is  it  to  be  staffed? 

Mr.  Borrie : I think,  as  there  are  so 

few  cases  that  now  go  before  the 
General  Claims  Tribunal,  such  cases 
could  go  direct  to  our  lands  appeal 
tribunal  at  the  national  level. 

3045.  It  is  because  of  the  lapse  of  time 
that  there  are  not  so  many  cases.  I 
make  that  point  to  illustrate  this,  that 
the  essence  of  the  problem  is  to  get 
some  uniform  court  of  appeal,  is  it  not? 
It  does  not  matter,  does  it,  how  many 
tribunals  you  have  at  the  first  level,  pro- 
vided they  are  properly  staffed  with 
specialists,  so  long  as  the  ultimate  appeal 
is  to  a very  strong  and  highly  paid  body? 

Mr.  Pollard:  I just  do  not  think  I 

agree. 

3046.  Mr.  Russell : Mr.  Pollard,  may 

I ask  one  question  about  industrial 
workers,  if  I may  use  that  phrase  to 
describe  people  who  are  paid  by  the 
week.  They  get  time  off,  do  they  not, 
paid  by  their  employer  to  do  trade  union 
work? ^Yes,  it  is  the  normal  practice. 

3047.  Is  there  any  reason  to  suppose 
that,  with  a little  suitable  pressure,  they 
could  not  get  time  off  to  do  other  work 

of  national  importance? It  depends 

on  where  they  are  employed.  If  they 
are  employed  by  public  authorities  or 
some  of  the  large-scale  industrial  con- 
cerns they  may  be  able  to  get  time  off. 
The  difficulty  in  getting  time  off  occurs 
with  the  smaller  employer. 

3048.  But  the  difficulty  is  a difficulty 
that  the  smaller  employers  overcome  in 

connection  with  trade  union  work? 

Mr.  Borrie:  I think  it  would  be  going 
a little  too  far  to  say  that  every  employer 
concedes  the  right  of  trades  union  shop 
stewards  to  organise  in  the  firm’s  time. 

3049.  I never  suggested  they  did  Con- 
cede the  right,  but  as  a practical  fact 
the  trade  union  movement  at  the  shop 
steward  level  is  successfully  run,  to  a 


large  extent,  by  people  in  their  em- 
ployers’ time? Yes,  very  often  in 

defiance  of  the  management. 

3050.  Yes,  but  they  do  not  seem  to  get 

the  sack. ^That  is  because,  fortu- 

nately, we  still  enjoy  conditions  of  full 
employment. 

3051.  While  we  are  enjoying  condi- 
tions of  full  employment,  I suppose  one 
could  equally  hope,  with  a little  suitable 
pressure,  to  get  industrial  workers  on  a 

panel  for  membership  of  tribunals? 

The  experience  over  the  last  six  or  seven 
years  has  shown,  unfortunately,  that  that 
is  not  so. 

3052.  Is  it  because  the  individuals  can- 
not be  bothered,  or  is  it  because  the 
employers  will  not  let  them  have  time 

off? 1 think  it  is  a mixture  of  the 

two. 

3053.  Professor  Wheare:  On  legal 

representation,  it  is  interesting  to  see  that 
you  say  that  a person  ought  invariably 
•to  be  permitted  the  right  to  be  repre- 
sented by  a barrister  or  solicitor.  Nobody 
wants  to  make  trouble  in  the  Labour 
movement,  but  I do  not  think  the  Trades 
Union  Congress  agrees  with  that.  Your 
view  does  surprise  me  because  I think 
legal  representation  will  be  expensive — 
even  with  legal  aid.  Moreover,  what 
we  might  call  the  Government  side 
might  always  be  able  to  pay  for  some- 
one rather  better  than  the  citizen  could 
afford.  Do  you  think  there  is  anything 

in  that? Mr.  Pollard : Even  if  it  is 

expensive  I do  not  think  we  mind, 
because  it  is  a kind  of  basic  condition 
of  liberty.  This  is  a point  on  which  I 
think  we  disagree  with  the  T.U.C.  and 
everybody  else  who  would  deny  the  right 
to  skilled  representation.  To  suppose 
that  ordinary  people  can  represent 
themselves  is  complete  nonsense  and  to 
suppose  that  the  chairman  of  a tribunal 
can  do  an  advocate’s  work  for  him  is 
not  correct. 

3054.  I wonder  why  you  say  it  is  not 
correct.  If  the  chairman  is  going  to  be 
legally  qualified  and  paid  he  ought  to 
be  able  to  see  that  the  applicant  is  helped 
to  bring  out  his  case  properly.  Cannot 

he  do  that? ^Yes,  he  will  do  it,  but 

what  I was  objecting  to  was  the  idea 
that  the  chairman  of  a tribunal  does  it 
so  well  that  it  is  quite  unnecessary  for  a 
person  to  have  a lawyer.  If  you  have 
not  seen  your  client  beforehand,  if  you 
have  not  discussed  the  case,  you  do  not 
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know  the  strength  of  the  case,  what  wit- 
nesses he  may  need  to  call,  what  docu- 
ments he  should  put  before  the  tribunal. 

3055.  The  man  who  has  got  a union 

is  usually  helped? If  he  has  a union 

he  may  have  nearly  as  good  an  advocate 
in  his  trade  union  secretary. 

3056.  Are  there  many  people  who 

have  not  got  a union  who  would  need 
helpo ^Yes,  but  of  course  these  tri- 

bunals are  not  always  industrial  tribunals 
involving  unions. 

3057.  Chairman:  In  many  of  them 

,legal  representation  is  permitted  any- 
how?  In  quite  a number. 

3058.  Professor  Wheare:  You  would 
not  say  that  an  applicant  should  have 
the  right  to  legal  representation — ^you 
would  in  effect  force  it  on  him,  would 

you  not? 1 should  say  that  if  be 

wants  it,  he  should  have  it.  I would 
put  these  tribunals  in  the  same  position 
as  ordinary  courts : there  would  be  no 
obligation.  I suppose  generally  legal 
representation  wordd  be  the  exception, 
as  it  is  before  the  tribunals  where  it  is 
permitted  now’.  Most  conscientious 
objectors  are  not  represented,  but  some- 
times they  find  it  an  advantage  to  be  so  ; 
the  same  applies  before  Rent  Tribunals. 

3059.  I am  surprised  that  you  get  on 
to  this  point  about  the  right  of  a man  to 
be  represented.  Although  that  is  all  very 
well,  there  is  not  yet  a national  legal 
service,  as  there  is  a National  Health 
Service.  If  someone  has  to  go  before  a 
tribunal  he  wants  the  best  legal  repre- 
sentation he  can  have  and  any  extra  he 

pays  comes  out  of  his  pocket. 1 do 

not  think  that  inequalities  of  the 
economic  system  can  be  used  to  deny 
what  we  consider  to  be  a natural  right. 

3060.  But  that  is  what  they  do,  do 

they  not? ^The  Rushcliffe  Committee 

of  1944  recommended  that  legal  aid 
should  be  applied  to  administrative  tri- 
bunals and  it  has  not  been  done,  but 
I do  not  think  that  that  is  a reason  for 
holding  up  permission  for  legal 
representation. 

3061.  I wonder  why  the  T.U.C. 
should  have  this  view?  It  seemed  to  me 
that  they  had  something  of  a point.  If 
you  have  both  got  a right  to  have  legal 
aid  the  citizen  might  well  be  prepared  to 
do  without  it,  but  he  will  have  to  have 
it  if  the  Government  Department  has  a 
legal  man  there.  Does  it  not  work  out 

in  practice  like  that? Mr.  Borrie:  I 

think  that  that  is  probably  the  objection 


of  the  T.U.C.  They  feel  that  if  Govern- 
ment Departments  brief  lawyers,  their 
members  would  expect  them  to  do  at 
least  as  much  and  that  would  involve 
them  in  considerable  expenditure.  When 
we  looked  at  legal  aid  we  definitely 
decided  it  would  not  be  inappropriate  to 
provide  legal  aid  in  the  first  instance  at 
administrative  tribunals.  We  thought 
this  was  an  exceptional  provision  to  pro- 
vide for  those  applicants  who  feel, 
because  of  nervousness  or  for  some  other 
reason,  that  they  much  be  represented  by 
a qualified  spokesman.  Undoubtedly  those 
people  exist,  and  strangely  enough,  and 
I think  anomalously,  they  do  very  often 
manage  to'  get  represented  by  a lawyer, 
even  though  they  are  not  supposed  to 
be.  I have  been  asked  a number  of 
times,  and  I am  sure  other  members  of 
the  profession  have  been  also,  by  people 
we  know  slightly,  to  go  along  to  these 
tribunals  with  them,  as  friends,  and  on 
occasion  I have  been.  Surely  it  is  much 
more  desirable  to  put  this  on  an  official 
basis  and  recognise  the  right. 

3062.  What  do  you  think  about 
formality?  Some  people  say  that  you 
get  the  whole  atmosphere  changed  by 
lawyers  going  on  in  the  traditional  way, 
distracting  people  by  cross-examination. 
I think  the  T.U.C.  thought  that  letting  a 
man  tell  his  story  in  his  own  way  was 

not  a bad  thing. Mr.  Pollard:  I agree 

with  you  that  these  tribunals  must  remain 
informal.  We  do  not  think  that  the 
extension  of  the  right  to  legal  repre- 
sentation win  destroy  informality.  It 
will  depend  on  the  chairman.  The  Rent 
Tribunals  and  the  Conscientious 
Objectors’  Tribunals  remain  informal.  I 
think  some  advocates  may  have  to  learn 
that  they  are  not  appearing  before  the 
High  Court  and  that  the  tribunal  does 
not  want  a lot  of  speeches  or  to  have 
letters  read  in  full,  and  so  on.  The 
technique  of  advocacy  before  an 
administrative  tribunal  is  different.  But 
to  say  that  a man  if  he  rambles  on  will 
tell  the  whole  story  may  not  be  accurate, 
because  he  may  leave  out  some 
important  facts  which  his  solicitor  can 
bring  out  if  he  has  seen  him  before.  I 
have  represented  a tremendous  number 
of  conscientious  objectors  and  in  one 
case  I remember  a man  who,  in  his 
appeal,  forgot  to  tell  the  local  tribunal 
that  he  had  a Christian  objection,  which 
was  the  basis  of  his  case. 

3063.  Mr.  Russell:  We  have  been  told 
that,  in  the  industrial  injuries  cases 
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where  legal  representation,  is  permitted, 
it  is  only  used  in  about  2 per  cent,  of 
the  cases.  I have  not  heard  any 
suggestion  that  its  use  in  those  circum- 
stances makes  some  defect  in  the  pro- 
cedure, have  you? ^No. 

3064.  In  the  section  of  your  Memo- 

randum headed  “ The  Supervisory  and 
Appellate  Jurisdictions  of  the  High 
Court  ”,  you  are,  as  I understand  it, 
recommending  that  the  system  of 
administrative  tribunals  should  be  wholly 
divorced  from  the  ordinary  law  courts 
except  for  the  possibility  of  correcting 
them  not  on  points  of  law  but  on  matters 
of  natural  justice.  That  would  involve 
abolishing  the  present  instances  in 
which  there  is  an  appeal  on  a point  of 
law  by  way  of  case  stated  from  an 
administrative  tribunal? ^Yes. 

3065.  You  are  quite  prepared  to 

abolish  the  appeal  on  law  where  it  now 
exists? Provided  that  there  is  a satis- 

factory appeal  within  the  administrative 
tribunal  machine,  yes. 

3066.  There  is  an  appeal  on  law  by 
way  of  case  stated  from  certain  adminis- 
trative tribunals  which  are  generally 
regarded  as  admirable  bodies,  for 
example,  the  Lands  Tribunal.  You 

would  propose  to  abolish  that? ^Yes. 

By  and  large  we  take  the  view  that  if 
there  is  an  adequate  appeal  tribunal 
from  the  local  administrative  tribunal 
then  it  is  unnecessary,  and  perhaps 
undesirable,  to  have  a further  appeal. 

3067.  Would  I be  right  then  in  cross- 
ing out  the  sentence  under  subhead  IV  (/) 
of  your  Memorandum  which  reads : 
“The  present  right  of  having  a case 
stated  on  points  of  law  to  the  Court  of 

Appeal  would  be  retained.” ^Yes,  I 

think  we  can  cross  that  out. 

3068.  The  basis  of  what  you  are 
saying  is,  as  I understand  it,  that  these 
administrative  tribunals,  except  for  error 
in  procedure,  procedural  defects  and  for 
any  breach  of  the  rules  of  natural 
justice  should  grow  up  totally  divorced 
from  the  ordinary  law  courts.  You  are 
aiming  at  a system  of  administrative 
law  through  its  own  courts  as  distinct 
from  the  common  law  and  the  ordinary 
law  through  its  own  courts,  is  that  right? 

1 think  in  a way  it  is  right,  but  I 

think  we  should  like  ultimately  to  have 
one  single  appeal  court  for  administrative 
tribunals.  Professor  Robson  has  put  this 
forward  very  eloquently,  and  by  and 
large,  I think  we  would  accept  his  thesis. 


We  do  not  feel  it  is  very  urgent,  but  it 
is  what  we  have  in  mind  ultimately,  and 
perhaps  some  High  Court  judges  might 
form  part  of  that. 

3069.  But  they  would  be  administering 

a different  law,  wearing,  if  I may  put  it 
this  way,  a different  wig? ^Yes. 

3070.  And  you  do  aim  at  two  separate 
types  of  law  and  exposition  of  law 
growing  up  side  by  side  in  this  country, 
subject  only  to  one  type  having  a super- 
visory jurisdiction  over  procedural 
defects  and  breaches  of  the  rules  of 

natural  justice? Our  aim  is  that  these 

branches  of  the  law  should  have  their 
own  courts  and  should  be  unaffected  by 
the  ordinary  courts  of  law. 

3071.  You  say  that  you  want  to  build 
up  a code  of  law  in  the  administrative 
field  and  “ a kind  of  new  equity  ”.  You 
do  there  deliberately  envisage — I am  not 
at  the  moment  arguing  whether  it  is  a 
good  thing  or  a bad  thing — a different 

kind  of  law? Yes,  Sir.  I do  not  know 

that  that  is  a very  happy  phrase  for  it. 
The  essence  is  that  we  want  these 
tribunals  to  be  unaffected  by  the 
traditions  of  the  common  law  courts. 

3072.  Why?  What  do  you  mean  by 

“ the  traditions  of  the  common  law 
courts  ”? And  the  traditions  of  com- 

mon lawyers  too,  I might  say.  I think 
that  they  are  restrictive ; they  adhere  to 
a rigid  doctrine  of  precedent,  they  are 
attached  to  formality  in  the  courts,  to 
an  extraordinary  law  of  evidence  and  to 
slowness.  And  expense  is  a nectary 
part  of  the  ordinary  court  machinery. 
AU  these  things  are  alien  to  adminis- 
trative tribtmals. 

3073.  In  discussing  appeals  from  tri- 
bunals to  the  High  Court  or  to  a new 
division  of  the  High  Court  you  say : — 

“ In  addition  to  the  expense  such  a 
right  of  appeal  would  entail,  a potent 
consideration  borne  in  mind  by  the 
Society  is  that  most  administrative 
tribunals  have  the  task  of  working  out 
in  practice  the  application  of  regula- 
tions laid  down  by  the  Ministry ; their 
development  calls  for  close  and  con- 
tinual touch  with  the  special  problems 
of  administrative  law.” 

What  does  that  mean? Mr.  Borrie: 

What  is  really  meant  is  this.  The 
National  Insurance  Local  Tribunals  and 
the  Commissioner,  for  example,  are  con- 
cerned with  the  interpretation  of  various 
national  insurance  regulations.  Because 
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they  are  so  much  concerned  in  a 
specialised  field,  they  build  up  a special 
experience  and  we  believe  that  it  would 
be  throwing  away  the  advantage  of  this 
special  experience  if  the  very  questions 
which  have  been  given  to  them  to  decide 
could  be  brought  up  again  before  the 
ordinary  courts  of  law. 

3074.  To  my  mind  that  either  means 
that  the  man  concerned  in  the  adminis- 
trative tribunal  can  go  round  the  comer 
to  the  Ministry  and  say : “ What  on 
earth  did  you  mean  by  this  sentence?  ”, 
or  it  means  that  they  can  misinterpret 
in  a favourable  or  unfavourable  way  the 

regulations? 1 do  not  think  I quite 

follow  that.  The  Commissioner  and 
Local  Tribunals  are  independent  of  the 
Ministry.  They  have  experience  in  a 
specialised  field.  There  must  be  finality 
somewhere  in  interp»reting  regulations 
and  we  do  not  think  it  is  objectively,  at 
any  rate,  an  advantage  if  people  can  go 
up  further  to  the  ordinary  courts  of  law. 

3075.  You  want  to  avoid  crossing  the 
gulf  which  is  to  divide  the  administrative 
courts  from  the  ordinary  courts  for  some 
reason  connected  with  the  interpretation 

of  regulations? Mr.  Pollard:  It  is  a 

question  of  understanding  the  purpose  of 
the  Act  of  Parliament  and  having  a 
sympathetic  approach  to  the  purposes  of 
it. 

3076.  But  the  ordinary  courts  of  law 
are  quite  accustomed  to  dealing  with 
problems  arising  imder  statutes  by  con- 
sidering the  underlying  purpose  of  the 

statute? Mr.  Borrie:  I think  one 

might  also  say  that  there  is  in  the  courts 
of  law  a tradition  of  the  literal  or  verbal 
approach  to  statutes  and  regulations 
which  is  certainly  stiU  in  evidence  from 
time  to  time,  whereas  I think  that  ad- 
ministrative courts  can  take  a much  more 
liberal  approach  to  interpretation  in  ac- 
cordance with  the  needs  of  the  particular 
field  with  which  they  are  dealing.  We  do 
not  want  to  have  these  matters  bound  by 
any  common  law  methods  of 
interpretation. 

3077.  But  that  must  mean,  must  it  not, 
that  you  want  somebody  to  have  the 

ri^t  to  misinterpret  regulations? Mr. 

Pollard:  No,  Sir.  The  ordinary  courts’ 
approach  is  stiU  to  a large  extent  that, 
shall  I say,  of  the  19th  century,  showing 
a lack  of  sympathy  with  the  social  re- 
forms of  the  last  twenty  or  thirty  years. 
The  lawyers  who  constitute  these  courts 


have  little  or  no  knowledge  about  these 
statutes.  The  professional  examinations 
do  not  include 

3078.  They  can  all  read. They  can 

all  read,  but  the  mere  fact  that  you  read 
a section  of  an  Act  of  Parliament  does 
not  mean  that  you  can  interpret  it 
properly  or  fairly.  There  is  sometimes  a 
lack  of  sympathy  manifest  in  their  de- 
cisions. Sometimes  they  may  go  the 
opposite  way  in  order  to  avoid  the  charge 
of  lack  of  sympathy. — Mr.  Benenson: 
1 wonder  if  I might  add  some  other 
reasons  in  support  of  our  proposals.  One 
has  to  bear  in  mind  the  pounds,  shillings 
and  pence  of  an  appeal  on  a point  of 
law.  The  present  scale  of  contributions 
under  the  legal  aid  scheme  means  that 
any  man  in  employment  today  will,  un- 
less his  union  does  it  for  him,  have  to 
pay  something  in  the  nature  of  £100  to 
go  to  a High  Court  judge  on  a point 
of  law.  That  is  why  it  seems  to  us  that 
a system  of  appeals  to  the  Commissioner 
on  insurance  matters  is  very  much 
cheaper  and  also  at  the  moment  very 
much  speedier.  It  does  not  necessarily 
follow  that  it  will  at  all  times  be  speedier. 
There  is  no  reason  why,  if  a separate 
administrative  division  of  the  Court  of 
Appeal  or  the  High  Court  is  set  up,  as 
the  Inns  of  Court  Conservative  and 
Unionist  Society  have  suggested,  it  would 
still  necessarily  be  speedier.  But  once 
you  get  either  a single  judge  appointed  or 
else  a division  of  the  High  Court  con- 
centrating on  administrative  appeals,  you 
come  very  nearly  to  the  same  situation 
as  we  ourselves  are  putting  forward.  It 
may  be  that  the  new  division  would  be 
under  the  cloak  and  aegis  of  the  High 
Court,  but  in  fact  it  would  over  the  years 
develop  its  own  traditions  quite 
separately,  and  you  would  get  a new 
form  of  equity  arising  even  within  the 
existing  framework  of  the  courts.  Surely 
that  is  inevitable,  and  what  we  wish  to 
do  is  to  recognise  it.  perhaps  earlier 
than  others. 

3079.  Is  your  Society  in  favour  of 
evidence  before  these  tribunals,  generally 
speaking,  being  given  on  oath,  or  are 
you  against  it,  or  have  you  not  thought 
about  it?  I do  not  think  it  is  mentioned 

at  all  in  your  Memorandum. Mr. 

Pollard:  I think  we  would  favour  all 
tribunals  having  power  to  require 
evidence  to  be  given  on  oath,  and  we 
would  leave  it  to  the  tribunal  to  decide 
whether  to  administer  it.  I doubt  in 
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practice  whether  it  is  found  to  be  very 
important. 

3080.  Lord  Justice  Parker-.  You  have 
agreed  that  we  should  strike  out  a 
sentence  from  your  Memorandum.  Later 
on  you  say:  “Except  in  the  case  of 
the  proposed  tribunals  concerned  with 
the  use  and  value  of  land,  we  oppose  the 
imposition  on  that  system  of  any  right 
of  appeal  (on  points  of  law  or  otherwise) 
to  the  High  Court  or  to  a new  Division 

of  the  High  Court.” 1 think  that 

sentence  must  be  taken  out  as  a conse- 
quential alteration. 

3081.  Then  it  is  quite  clear  that,  except 
in  regard  to  questions  of  excess  of  juris- 
diction, the  High  Court  is  to  have 

nothing  to  do  with  tribunals? ^That  is 

right. 

3082.  And  that  is  because  of  this 

horrible  common  law  tradition,  is  that 
right? ^Partly,  yes. 

3083.  Of  course,  one  of  the  difficulties 

that  common  lawyers  themselves  appre- 
ciate is  the  difficulty  that  arises  when  you 
are  bound  by  precedent. ^They  some- 

times realise  it,  but  frequently  they  do 
not. 

3084.  It  .is  true,  they  are  bound  by 

precedent,  are  they  not? ^Yes. 

3085.  Is  it  your  suggestion  that  the 
new  tribunals  and  the  new  appeal 
tribunals  will  not  be  bound  by 

precedent? ^Not  in  the  same  way  as 

the  common  law  courts  are,  no,  certainly 
not. 

3086.  Take  the  Lands  Tribunal.  They 
publish  their  own  reports,  do  they  not? 
Yes. 

3087.  Take  the  Transport  Tribunal. 

They  have  an  immense  series  of  volumes 
of  their  own  reports? Yes. 

3088.  Of  course,  the  Transport 
Tribunal  have  not  been  going  quite  so 
long  as  the  courts  of  law,  but  is  not  the 
time  coming  when  the  Transport 
Tribunal  are  finding  themselves  bound 

by  their  previous  decisions? No 

administrative  tribunal  will  ignore  its 
previous  decisions,  but  I think  England  is 
quite  an  exceptional  country  in  the  way 
in  which  courts  regard  themselves  as 
bound  by  their  decisions. 

3089.  I am  not  discussing  whether  it  is 
good  or  bad,  but  what  I am  suggesting  to 
you  is  that  any  formal  tribunal,  formal 
in  the  sense  that  it  gives  its  reasons  and 
tries  to  produce  uniformity,  will  sooner 


or  later  get,  if  I may  use  the  expression, 

bogged  down  in  precedent? It  will 

have  regard  to  its  precedents,  but  will 
not  be  bound  by  them. 

3090.  I do  not  quite  know  what  that 

means. There  is  a sharp  difference. — 

Mr.  Borrie : What  we  envisage  is  that 
tribunals  will  be  guided  by  previous 
decisions  but  not  bound  by  them.  We 
would  certainly  want  them  to  avoid  the 
position  in  which  the  High  Court  some- 
times finds  itself,  where  they  think  it  is 
bad  law  but  can  only  say : “ We  are 
bound,  and  you  will  have  to  go  to  the 
House  of  Lords  if  you  want  to  get  that 
reversed.” 

3091.  I have  already  suggested  once 
that  the  Transport  Tribunal  are  already 

finding  themselves  in  that  difficulty. 

The  Transport  Tribunal  is  not  so  Ijound 
by  tradition  that  it  has  to  abide  by 
precedent. 

3092.  It  has  as  chairman  an  eminent 
lawyer  who  has  the  standing  almost  of 
a High  Court  judge  with  all  his  common 
law  tradition,  and  is  not  he  finding  it 

difficult? ^He  is  not  part  of  the  High 

Court,  so  I do  not  see  why  he  should  feel 
himself  so  bound. 

3093.  Of  course,  under  your  scheme 
the  Agricultural  Land  Tribunal  would 
be  merged  into  the  county  land  tribunal 
with  appeal  to  proposed  lands  appeal 
tribunal.  At  the  moment  there  is  an 
appeal  on  law  from  an  Agricultural 

Land  Tribunal  to  the  courts? Mr. 

Pollard:  Yes. 

3094.  Under  your  scheme  that  point 
of  law  will  be  decided  not  by  the  courts 

but  bv  the  lands  appeal  tribunal? 

Yes,  the  reconstituted  Lands  Tribunal. 

3095.  Are  you  thinking  of  the  question 
of  expense?  Is  it  not  just  as  expensive 
to  have  a point  of  law  determined  by 
the  Lands  Tribunal  as  by  the  High 

Court? 1 would  not  think  there  is 

much  difference  in  fact,  Sir. 

3096.  These  horrible  practices  of 
courts  of  law  in  regard  to  evidence — ^how 
is  that  going  to  affect  a question  of  law 

which  comes  up  for  decision? It  has 

no  bearing  on  the  question  of  appeal. 

3097.  You  say  the  High  Court  is  too 

formal ; that  does  not  matter,  does  it. 
when  you  are  dealing  with  a pure  ques- 
tion of  law? ^No. 

3098.  At  the  end  of  it.  is  it  your  fear 
that  the  courts  will  be  more  bound  by 


Printed  image  digitised  by  the  University  of  Southampton  Library  Digitisation  Unit 


540 


COMMITTEE  ON  ADMINISTRATIVE  TRIBUNALS  AND  ENQUIRIES 


precedent,  or  are  more  bound  by  prece- 
dent, than  you  hope  tribunals  will  be? 

■ Courts  are  certainly  more  bound  by 

precedent  than  tribunals  are  at  the 
moment,  or  than  we  expect  them  to  be. 

3099.  It  is  one  of  the  difficulties,  is  it 
not,  that  any  court,  if  it  is  going  to  pro- 
duce uniformity  at  all,  as  the  years  go 
by  finds  itself  having  to  give  more  and 

more  attention  to  precedent? ^Yes,  I 

do  not  think  we  dispute  that  for  a 
moment. 

3100.  One  of  the  strong  arguments  in 
favour  of  appeals  in  regard  to  licences 
for  public  service  vehicles  going  to  the 
Minister  and  not  to  the  Transport  Tri- 
bunal is  that  the  Transport  Tribunal  is 
bound  by  precedent  and  the  Minister 
is  not.  Therefore  some  people  think 
that  for  that  reason  the  present  system 
of  appeals  to  the  Minister  should  be 

retained? ^There  may  be  a danger  that 

tribunals  will  develop  too  rigid  a doc- 
trine of  precedent.  We  would  not  favour 
keeping  those  particular  appeals  with  the 
Ministr\\  It  is  fair  to  say  that  with  some 
tribunals  we  actually  want  more  prece- 
dent. In  the  case  of  conscientious  objec- 
tors tribunals,  the  way  the  Local  Tri- 
bunals ignore  what  the  Appeal  Tribunal 
has  decided  is  scandalous. 

3101.  I will  put  it  to  you  once  more. 

I am  not  dealing  at  all  with  questions 
of  fact,  but  merely  questions  of  law. 
Is  it  still  your  considered  view  that  the 
High  Court  should  have  nothing  to  do 
with  questions  of  law? ^Yes. 

3102.  Miss  Oswald:  May  I go  back 

for  a moment  to  the  question  of  legal 
representation  before  tribunals.  I think 
I am  right  in  thinking  that  Mr. 
Pollard’s  suggestion  is  that  there  should 
be  the  opportunity  for  legal  representa- 
tion before  tribunals  at  all  levels? 

Yes. 

3103.  And  in  order  to  make  that  pos- 

sible, as  it  is  not  possible  now  for  a 
great  many  people,  legal  aid  should  be 
made  available? ^Yes. 

3104.  You  took  into  account,  in  con- 
sidering that,  that  legal  aid  costs  a great 
many  people  a great  deal  at  the  present 
time,  and  that  if  applicants  felt  obliged 
to  be  legally  represented  because  the 
other  side  were,  many  of  them  would  be 
involved  in  an  expense  which  they  could 

ill  afford? Mr.  Benenson : The 

system  we  have  envisaged  here  for  legal 
aid  differs  from  that  at  present  prevail- 
ing in  the  ordinary  courts  of  law  on  the 


civil  side.  What  we  are  recommending 
is  a system  that  is  based  on  the  criminal 
side.  As  is  known,  those  who  are  short 
of  funds  can  apply  to  a magistrate  for 
the  grant  of  legal  aid  and,  if  their  appli- 
cation is  approved,  they  get  assigned  to 
them  a solicitor  and  counsel  without 
charge  to  them.  We  think  that  is  a more 
satisfactory  method,  and  we  are  recom- 
mending that  a tribunal  of  first  instance 
be  given  the  power  to  grant  this  form 
of  ad  hoc  legal  aid  there  and  then  on 
the  spot  without  any  assessment  by  the 
National  Assistance  Board,  without  any 
certifying  committees,  and  without  any 
charge  to  the  applicant.  But  of  course 
it  would  naturally  depend  on  the  appli- 
cant’s means  and  standing,  and  one  of 
the  questions  he  would  be  asked  at  once 
would  be  “ Have  you  a trade  union  or 
other  organisation  which  is  prepared  to 
support  you?”  Only  in  the  case  of  a 
negative  reply  would  the  applicant  be 
entitled  to  legal  aid. 

3105.  Miss  Oswald:  I would  not  like 
to  express  any  view  of  that  off  the  cuff, 
because  I think  it  would  need  very 
careful  consideration.  In  my  experience 
that  particular  method  leads  to  a very 
great  deal  of  criticism  in  comparison 
with  the  present  system.  When  I 
spoke  of  legal  aid  I was  think- 
ing of  the  civil  courts,  and  I must  con- 
fess that  I was  assuming  that  it  would 
be  possible  to  have  a system  whereby 
it  would  rest  with  the  applicant  whether 
there  would  be  legal  representation.  If 
the  applicant  wanted  to  be  legally  repre- 
sented then  the  other  side  could  be. 
Otherwse  there  would  be  no  legal  repre- 
sentation at  all.  I wonder  if  that  is  a 
possibility? 

Chairman : I am  sure  it  is  a possibility. 

Lord  Justice  Parker:  That  is  what  we 
envisaged. 

3106.  Miss  Oswald:  I had  thought 
that  the  proposal  was  that  either  side 
could  choose  to  be  legally  represented, 
and  I could  see  that  the  Department 
might  well  choose  to  be  represented  in 
a case  which  was  an  important  one  and 
which  was  going  to  establish  a precedent. 

Mr.  Pollard : I think  there  might  be 

something  to  be  said  for  forbidding  the 
Department  to  be  legally  represented. 

3107.  I personally  would  have  less 
concern  about  this  arrangement  if  that 
could  be  so.  Otherwise,  although  I see 
that  people  would  be  involved  in  only 
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small  expense,  I think  the  proposal  to 
adopt  the  conditions  for  legal  aid  that 
apply  in  criminal  cases  is  open  to  a 

great  deal  of  criticism. We  recognise 

that.  It  is  very  difficult  to  find  a proper 
system  by  which  legal  aid  can  be  granted. 
The  way  magistrates  grant  legal  aid  is 
open  to  criticism.  I know  the  present 
system  can  be  criticised.  We  only  sug- 
gested this  as  something  rough  and 
ready. 

3108.  The  alternative  would  be  that, 
if  from  every  tribunal  there  was  an 
appeal  to  a higher  tribtmal,  legal  repre- 
sentation should  only  be  allowed  before 

the  higher  body? think  that  would 

be  quite  unsatisfactory.  If  a man  has 
a right  to  be  legally  represented  it  should 
apply  at  all  levels.  I see  no  reason  why 
a man  should  be  denied  .the  right  to  a 
lawyer  before  these  tribunals.  You  could 
deny  a lawyer  before  the  ordinary  courts 
just  as  well.  There  is  no  difference  in 
principle. 

3109.  Chairman:  .May  I return  to  the 
question  of  the  separation  of  the  system 
of  the  administrative  courts  from  the 
ordinary  courts  and  the  Court,  be- 
cause I find  it  puzzling  and  it  is  obviously 
a matter  of  great  importance.  It  seemed 
to  me,  listening  to  the  discussion  between 
you  and  Mr.  Russell  and  then  Lord 
Justice  Parker,  that  some  of  the  con- 
siderations which  you  brought  forward 
were  probably  minor ; they  may  count 
for  something,  but  at  most  they  do  not 
swing  the  balance — the  relative  expen- 
siveness, and  so  on  ; I could  name  others. 
It  seemed  to  me  that  really  the  motive 
power  in  what  you  were  saying  must  be 
derived  in  large  part  from  history,  and 
1 think  I remember  statements  in  text 
books,  which  may  or  may  not  be  correct, 
about  difficulties  dn  the  nineteenth  cen- 
tury for  the  people  who  were  creating 
the  social  services  which  arose  from 
decisions  of  courts  of  law.  Now,  what 
I want  to  put  to  you  is  this.  Suppose 
that  one  tries  to  leave  all  these  historical 
considerations  out  of  mind  and  suppose 
that  one  concentrates  simply  on  this 
question  of  who  should  interpret  a point 
of  law.  Are  you  clear  about  the  answer? 
I suppose  that  a point  of  law  does  have 
to  be  interpreted  first  of  all  in  relation 
to  such  rules  .as  there  may  be,  statotes 
and  so  on,  and  secondly,  because  it  is 
important  that  one  should  be  consistent, 
regard  has  to  be  paid  to  previous 
decisions.  When  I say  “ regard  has  to 


be  paid  to  ” I am  deliberately  using  an 
ambiguous  term.  That  much  I think 
would  have  to  be  true,  would  it  not, 
whether  the  point  was  being  d^ermined 
in  the  High  Court  or  in  an  administrative 
appeal  court? ^Yes. 

3110.  When  you  say  “but  none  the 

less  the  administrative  appeal  court  is  to 
be  preferred  ”,  I think  the  reason  in  your 
mind,  apart  from  history,  is  that  you 
feel  that  in  some  way  the  appeal  court 
could  pay  attention  to,  give  weight  to,  the 
social  purpose,  so  to  speak,  behind  the 
rules,  behind  the  legislation,  in  a way 
which  the  High  Court  would  find  difficult 
or  impossible? ^Yes. 

3111.  That  is  saying,  is  it  not,  that  a 

man  or  a small  group  of  people  sitting 
on  this  appeal  court  should  have  a lati- 
tude, a discretion,  in  interpreting  the 
rules  or  the  legislation  on  the  subjective 
side ; that  is  the  necessary  correlate  of 
paying  attention  to  the  spirit  behind  the 
legislation  or  the  rules.  They  can  allow 
their  subjective  view  of  what  was  in- 
tended to  count  for  rather  more? 

Yes. 

3112.  That  is  saying,  is  it  not,  that 
their  business  is  to  put  themselves  in 
the  position,  I suppose,  in  which  Parlia- 
ment finds  itself  when  legislating.  Parlia- 
ment is  the  body  which  presumably  knew 

what  the  intention  was,  if  anyone? 

Yes. 

3113.  If  you  proceed  to  this  interpre- 
tation— guided  by  predecent  but  not 
bound  by  precedent — ^which  is  I think 
the  point  you  have  in  mind,  and  if  you 
have  this  sort  of  freedom,  if  the  danger 
one  way  is  that  you  are  caught  in  your 
own  past,  so  to  say,  is  not  the  corre- 
sponding danger  that  you  are  caught  in 
the  web  of  your  own  subjective  ideas? 
For  example,  you  might  say  : “ This  is 
what  the  words  in  the  rules  must  mean 
because  this  is  what  I think  it  would  be 
nice  df  they  did  mean.”  Does  it  follow 
that,  from  the  point  of  view  of  good 
administration,  you  are  safer  with  the 
second  method  of  interpretation  than 
the  first?  It  seems  to  me  that  either 
method  has  its  dangers  as  well  as  its 
advantages,  but  the  dangers  of  your 
method  could  be  as  real  as  the  dangers 
to  which  you  refer  in  the  other.  Do 

you  think  that  is  unfair? 1 do  not 

think  it  is  unfair,  Sir.  I think  it  is  a 
risk  that  we  are  prepared  to  take. 
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3114.  Why? May  I say  this  gener- 

ally on  the  subject?  We  know  our  own 
profession,  we  know  the  courts,  and  we 
know  the  courts’  attitude  to  the  reforms 
which  have  been  established  over  a 
period  of  years.  We  have  seen,  for 
instance,  the  High  Court’s  attitude  to- 
wards Rent  Tribunals.  The  impression 
left  on  me  at  any  rate  is  that  the  Divi- 
sional Court  thoroughly  dislikes  Rent 
Tribunals : it  would  have  liked  to  have 
abolished  them  completely  if  it  could, 
and  it  was  going  to  do  everything  in  its 
power  to  circumscribe  them  and  make 
it  diificult  for  them  to  operate.  I am 
quite  certain  that  some  of  the  judges  of 
the  Divisional  Court,  consciously  or  un- 
consciously— and  I think  judges  very 
often  are  operated  by  unconscious 
motives,  that  they  do  not  understand 

3115.  That  is  human,  is  it  not? 

They  dislike  these  new  Rent  Tribunals, 
it  is  quite  natural,  because  the  education 
of  English  lawyers  is  a very  limited  and 
a very  bad  one.  You  do  not  necessarily 
get  the  same  approach  from  Scottish 
lawyers.  Take  the  legal  decisions  of  the 
courts  : the  Court  of  Appeal’s  decisions 
tend  at  the  present  time  to  be  fairly 
liberal,  but  I would  describe  a tremen- 
dous number  of  the  decisions  of  the 
House  of  Lords  as  thoroughly  re- 
actionary. To  expose  these  new  statutes 
of  social  reform  to  the  hazards  of  the 
courts,  with  lawyers  prejudiced  as  we 
know  them  to  be  is,  I think,  an  appalling 
idea, 

3116.  Professor  Wheare:  I have 

trouble  with  this  word  “ liberal  ”.  I do 
not  know  what  you  mean.  If  you  take 
a taxing  statute,  what  is  a liberal  inter- 
pretation of  that?  If  you  take  the  social 
service  statutes,  is  a liberal  attitude  giving 
as  much  to  the  applicant  as  you  can? 

1 do  not  think  liberality  enters  into 

a taxing  statute.  Otherwise  I mean,  by 
and  large,  interpreting  in  favour  of  the 
applicant. 

3117.  Chairman:  I think  it  is  fair  to 
observe  that  in  the  answer  which  you 
gave  me  you  really  turned  back  to  historv 

for  your  motive  power? ^Present 

history. 

3118.  Lord  Balfour  of  Burleigh:  To 
go  back  to  the  question  of  legal  repre- 
sentation, when  the  Trades  Union  Con- 
gress gave  evidence  to  us  they  argued 
against  allowing  legal  representation 
before  a National  Insurance  Local 


Tribunal  on  the  grounds  that  a wrong 
atmosphere  is  introduced  into  the  pro- 
ceedings. I should  like  your  comments 

on  that. 1 can  understand  their  fears. 

1 think  the  reaction  of  the  trade  union 
movement  to  lawyers  is  bom  of  their 
experience  in  workmen’s  compensation 
and  the  constant  fights  they  have  had. 
I think  lawyers  perform  a very  valuable 
service  before  tribunals,  providing  they 
do  not  attempt  to  impose  on  the  tribunal 
the  formality  to  which  they  are  some- 
times accustomed.  I think  as  a rule 
they  do  not ; I have  seen  them  in 
operation. 

3119.  Is  it  your  case  that  the  applicant 
should  have  the  option  of  legal  repre- 
sentation and  that  only  when  he  chose  it 
should  the  other  side  be  allowed  legal 

representation? 1 do  not  think  so 

entirely.  If  you  take  a contested  Rent 
Tribunal  case,  which  would  come  before 
the  new  combined  tribunal,  I think  either 
side  must  have  the  right  to  decide  there. 

3120.  May  I just  put  the  specific  case 

of  national  insurance?  Would  you  agree 
that  that  is  perhaps  the  exceptional  case 
where  the  applicant  might  have  this 
option  and  only  if  he  exercised  it  could 
there  be  any  legal  representation  on  the 
other  side? 1 think  that  is  all  right. 

3121.  Would  not  that  be  better  than 

having  it  barred  altogether? Cer- 

tainly. I do  not  think  the  Ministry 
would  have  any  legal  representation  as  a 
rule.  If  I may  go  back  to  conscientious 
objectors,  which  I know  most  about,  the 
Ministry  of  Labour  and  National  Service 
IS  practically  never  represented  by  a soli- 
citor there,  however  many  conscientious 
objectors  appear  before  the  Tribunal. 

3122.  Lord  Linlithgow:  I have  been 
listening  to  the  tussle  of  the  legal  men 
and  It  rather  strikes  me  that  you  are  pre- 
pared  to  sacrifice  tradition  and  precedent 
on  the  one  side  for  expediency  on  the 
c^her.  Would  I be  wrong  in  assuming 
that?  In  so  far  as  your  rather  scathing 
review  of  the  procedure  of  the  courts  is 
concerned  as  against  the  procedure  which 
you  hope  to  see  in  the  tribunals  which 
you  envisage,  are  you  not  saying  that 
tradition  and  precedent  must  go  out  ot 
the  window  and  expediency  must  come 

in  at  the  door? ^Those  are  rather 

emotionally  toned  words.  We  think 
that  these  tribunals  are  doing  good 
service  now.  We  think  we  can  improve 
them  a bit,  and  we  do  not  want  to  do 
anything  which  will  make  them  worse. 
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On  the  contrary,  we  want  to  modify  the 
procedure  of  the  ordinary  courts,  perhaps 
a-  bit  towards  that  of  tribunals,  but  that 
is  another  subject. 

3123.  As  a layman,  I,  personally, 
would  be  much  less  fearful  of  the  tradi- 
tions of  the  court  than  I would  be  of  the 
lack  of  tradition  or  the  expediency,  call 
it  what  you  like,  of  a new  form  of 
administrative  court.  The  latitude  that 
you  would  like  to  see  is  something  which 
I would  not  like  to  see.  I would  prefer 
to  be  bogged  down  in  the  precedent  of 
the  court  myself,  simply  because  I would 
rather  trust  myself  to  precedent  than  I 
would  to  the  subjective  feeling  of  the 
court  which  you  envisage.  I do  not  like 
the  idea  of  opening  up  this  enormous 

area  of  discretion. do  not  want  to 

over-eraphasise  this.  No  administrative 
tribunal  will  ignore  its  past  decisions, 
but  it  will  not  have  the  kind  of  rigid 
adherence  which  I would  say  is  the  curse 
of  English  law. 

3124.  I would  agree  with  you  that  it 
probably  would  not  happen  : in  the  tri- 
bunals there  would  not  be  this  enormous 
discretion,  but  I am  reacting  to  your  mis- 
trust of  the  present  procedure  of  courts 


of  law. 1 think  the  average  person 

would  rather  appear  informally  before 
an  administrative  tribunal  than  before 
any  ordinary  court.  I think  they  would 
find  themselves  much  more  at  home. 

3125.  Mr.  Symons:  Or  compulsory 
acquisition  of  land  you  say  that  many 
current  objections  would  disappear  if 
adequate  compensation  were  given. 
Could  you  suggest  any  rough  percentage 
of  the  number  of  cases  you  think  might 
disappear?  Is  it  10  per  cent.,  90  per 
cent.,  or  what  is  it? It  is  very  diffi- 

cult to  say,  but  I should  have  thought 
well  over  50  per  cent.  I am  quite  certain 
that  far  and  away  most  of  the  dissatisfac- 
tion with  the  procedure  is,  in  fact,  over 
the  price. 

Chairman : I think  we  have  in  fact 
spent  our  time  on  those  parts  of  your 
Memorandum  where  new  and  positive 
proposals  were  put  forward,  and  you 
will  not  misunderstand  me  if  I say  that 
the  particular  matters  that  you  raise  on 
the  second  part  of  our  terms  of  reference 
are  matters  concerning  which  the  pros 
and  cons  have  been  discussed  before  us 
a great  deal.  Thank  you  very  much  for 
coming  to  give  evidence  to  us. 


{The  witnesses  withdrew) 
(Adjourned  until  2.30  p.m.) 


Memorandum  submitted  by  Mr.  H.  W.  R.  Wade 

T.  SUMMARY 

1.  It  may  help  if  I summarise  my  suggestions  (which  are  put  forward  only  in  very 
general  terms)  at  the  outset  as  follows. 

(a)  I'he  constitution  is  founded  on.  a complete  separation  of  the  courts  of  law 

from  the  executive.  This  has  left  a gulf  between  them,  and  there  is  no 
jurisdiction  able  to  deal  generally  with  complaints  about  administrative 
' procedure.  But,  in  disputes  of  all  kinds,  procedure  ought  wherever  possible 

to  be  made  a judicial  matter,  i.e.  it  should  conform  to  settled  standards. 
At  one  time  the  courts  of  law  were  developing  such  standards  in  their 
rules  of  natural  justice,  but  the  process  has  now  come  to  a halt  without 
achieving  satisfactory  results. 

(b)  The  right  starting-point  for  a system  of  administrative  justice  is  a general 

rule  that  powers  cannot  be  validly  exercised  against  individuals  without 
fair  hearing.  Since  the  general  law  seems  no  longer  to  make  provision  for 
this,  the  rule  should  be  established  by  statute. 

(c)  The  lack  of  any  common  and  accepted  principles  of  procedure  is  a serious 

defect  of  tribunals  and  enquiries.  But  to  lay  down  a common  code  in  any 
detail  is  difficult,  since  (i)  different  degrees  of  formality  are  suitable  in 
different  cases,  and  (ii)  many  cases  have  to  be  decided  on  grounds  of 
policy,  and  this  imposes  great  limitations. 

(d)  If  the  best  possible  procedure  is  to  be  established  in  all  cases,  there  must 
be  a high  general  standard,  but  flexibility  in  its  application. 
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ie)  For  public  enquiries  there  should  be  a published  code  of  procedure  aiming 
at  an  ideal  standard  from  the  point  of  view  of  objectors.  But  there  should 
be  an  administrative  court  (preferably  with  mixed  legal  and  official  com- 
position) with  power  to  grant  partial  dispensation  from  the  code  where  a 
government  department  can  make  out  a strong  case. 

(J)  For  tribunals  not  concerned  with  “ policy  ” the  administrative  court  should 
have  power  to  make  rules  of  procedure,  and  each  department  should  have 
the  duty  of  applying  to  the  court  to  frame  rules  for  its  tribunals,  and  of 
providing  any  necessary  evidence  and  advice  for  this  purpose. 
ig)  The  administrative  court  might  also  have  jurisdiction  to  deal  with  cases  of 
procedural  irregularity,  but  there  is  also  a case  for  giving  this  jurisdiction 
to  the  ordinary  courts. 

{h)  Such  reforms  could  form  the  content  of  a kind  of  administrative  bill  of 
rights,  under  which  it  should  be  possible  to  develop  a system  of  administra- 
tive justice  in  which  the  public  would  have  confidence. 

II.  BACKGROUND 

2.  The  tangled  picture  of  special  tribunals  and  quasi-judicial  procedures  is  largely 
the  result  of  the  unsystematic  attempts  of  Parliament  to  fill  what  is  really  a lacuna 
in  the  judicial  system.  By  the  beginning  of  the  eighteenth  century  the  courts  of 
law  were  completely  severed  from  the  influence  of  the  crown  ; and  in  the  later 
development  of  parliamentary  government  all  political  decisions  were  made  refer- 
able to  Parliament.  But  it  has  become  very  clear  that  ministerial  responsibility, 
well  as  it  works  for  the  control  of  general  policy,  does  not  meet  the  need  for  some 
method  of  controlling  the  innumerable  minor  acts  of  government  which,  often  for 
the  veiy'  reason  that  they  are  only  of  local  importance,  are  the  acts  which  matter 
most  to  the  individuals  whom  they  affect.  The  courts  of  law  cannot  control  such 
acts  (unless  of  course  they  are  illegal)  because  of  their  complete  separation  from 
politics.  The  dilemmas  of  administrative  justice  are,  in  a sense,  the  price  of  this  most 
precious  of  our  constitutional  safeguards.  In  our  ordinary  courts  of  law  we  have 
developed  a judicial  system  of  the  highest  possible  skill  and  detachment  from 
politics,  which  is  ideal  for  its  primary  purpose  of  deciding  questions  of  law.  There 
was  a time,  for  example  in  the  eighteenth  century  when  much  of  the  detailed  work 
of  executive  government  was  done  by  Justices  of  the  Peace,  when  the  ordinary  courts 
were  also  ideal  for  controlling  administration — not  ideal  in  the  sense  that  the  system 
of  administration  was  efficient,  but  ideal  in  that  a private  objector  was  given  much 
the  same  consideration  whether  he  came  before  the  court  with  a legal  or  an 
administrative  grievance — there  was  in  fact  little  difference  between  them,  since  the 
local  justices  hardly  felt  the  influence  of  central  government  policy.  In  a well 
known  passage  Maitland  wrote  about  the  Justice  of  the  Peace  of  earlier  times(n : 

“ Even  if  a discretionary  power  was  allowed  him,  it  was  none  the  less  to  be 
exercised  with  a “ judicial  discretion  ” ; it  was  not  expected  of  him  that  he 
should  have  any  “ policy  ” ; rather  it  was  expected  of  him  that  he  should  not 
have  any  “ policy 

This  was  the  rule  of  law  in  its  most  perfect  form.  But,  when  taken  to  that  extent, 
it  was  inconsistent  with  strong  and  efficient  government.  The  rule  of  law  has  had  to’ 
give  way  to  a large  extent  to  the  rule  of  “ policy  ” ; but  for  that,  as  it  affects  private 
people,  our  legal  system  makes  little  provision.  The  foundations  on  which  some- 
thing might  have  been  built  were  destroyed  very  thoroughly  in  the  seventeenth 
century  with  the  abolition  of  the  Court  of  Star  Chamber — which  was,  again  in 
Maidand’s  words,  “ a court  of  politicians  enforcing  a policy,  not  a court  of  judges 
administering  the  law  ”(")•  If  this  administrative  jurisdiction  had  been  preserved, 
and  carried  forward  into  the  era  of  parliamentary  government,  it  might  have  become 
a shield  to  the  subject  instead  of  a sword  in  the  hand  of  the  king— as  for  example 
did  the  ancient  prerogative  writs  of  habeas  corpus,  certiorari,  etc.  But,  as  things  were, 
the  prerogative  courts  were  abolished  root  and  branch  ; and  Dicey,  pronouncing 

(*)  Collected  Papers y i.  478. 

C)  Constitutioml  History,  263. 
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his  anathema  upon  droit  administratif,  claimed  that  this  gap  in  our  legal  machinery 
was  one  of  its  outstanding  virtues.  He  belonged  to  the  last  generation  which  was 
able  to  turn  a blind  eye  to  the  need  which  now  seems  so  pressing,  and  his  great 
influence  may  well  have  fostered  the  belief  that  no  new  machinery  was  needed. 

It  was  at  the  very  time  when  he  was  publishing  the  early  editions  of  his  work  that 
France  and  Italy,  understanding  that  a new  era  of  governmental  power  was  opening, 
began  to  develo-p  their  administrative  courts  in  order  that  the  new  branch  of  juris- 
prudence should  have  a proper  place  in  the  legal  system  and  be  able  to  expand 
systematically. 

3.  In  England  the  courts  of  law  did  a great  deal  to  fill  the  gap.  Any  action 
for  which  there  was  no  legal  authority  could  of  course  be  challenged  in  the 
ordinary  courts,  and  executive  powers  were  thus  kept  strictly  within  the  limits  laid 
down  by  Parliament — ^which  the  courts  would  sometimes  construe  narrowly.  And 
the  courts  made  considerable  progress  towards  establishing  a general  code  of 
administrative  procedure  by  developing  the  “ rules  of  natural  justice  ”,  which  had 
long  been  familiar  to  them  in  their  strictly  judicial  work.  The  essence  of  this 
idea,  of  natural  justice  was  that  no  decision  affecting  a man’s  rights  could  be  legally 
valid  unless  he  was  first  given  a fair  hearing.  This  is  obviously  right  for  proceedings 
in  courts  of  law.  The  judges  thought  that  it  was  equally  right  for  administrative 
decisions,  where  a man’s  rights  are  equally  at  the  mercy  of  some  one  who  has 
legal  power  to  determine  or  alter  them.  The  judges  therefore  assumed  that 
Parliament  always  intended  statutory  powers  to  be  exercised  subject  to  the  require- 
ments of  natural  justice,  unless  there  was  express  provision  -to  the  contrary — just 
as,  if  Parliament  sets  up  some  new  court  or  tribunal,  it  hardly  needs  to  be  expressly 
laid  down  that  the  court  must  act  fairly  by  all  parties.  As  Lord  Lorebum  once 
said,  to  act  in  good  faith  and  listen  fairly  to  both  sides  is  “ a duty  lying  upon 
every  one  who  decides  anything  The  law  reports  contain  striking  examples  of 
purely  executive  action,  taken  within  the  express  authority  of  an  Act  of  Parliament, 
which  has  nevertheless  been  held  illegal  because  the  person  affected  was  not  properly 
consulted<2). 

4.  As  the  case-law  developed,  the  doctrine  of  natural  justice  acquired  various 
refinements,  and  also  certain  limits.  An  objector  had  to  be  given  a genuine  oppor- 
tunity to  explain  his  objections,  and  it  was  held  to  be  wrong  for  a Minister,  after 
holding  a public  inquiry,  to  consult  further  with  the  local  authority  responsible 
for  the  scheme  without  also  consulting  the  objector.  But  the  turning-point  of  the 
case-law  was  the  notable  decision  of  the  House  of  Lords  in  1914  in  Local  Govern- 
ment Board  v.  Arlidge{^)  that  an  objector  was  not  entitled,  on  grounds  of  natural 
justice,  to  know  which  official  of  the  Board  actually  decided  the  case,  or  to  appear 
personally  before  him  and  be  heard  orally,  or  to  see  the  report  made  by  the 
Board’s  inspector  after  the  public  inquiry.  It  was  at  this  point  that  the  courts  called 
a halt  to  the  application  of  judicial  technique  to  administrative  decisions,  and  recog- 
nised that  the  fundamentally  different  machinery  of  executive  government  can  adopt 
judicial  forms  of  procedure  only  to  a very  limited  extent.  The  problems  which 
to-day  face  the  Committee  under  the  second  of  their  terms  of  reference  are  still 
very  similar  to  the  problems  raised  in  the  Arlidge  case. 

5.  To  aid  the  good  work  of  extending  the  classes  of  case  to  which  the  doctrine 
of  natural  justice  was  applied,  the  courts  used  the  term  “ judicial  ” very  freely. 
At  first  they  were  prepared  to  call  any  act  a judicial  act  if  they  held,  as  a matter 
of  law,  that  a fair  hearing  was  necessary.  For  example,  a learned  judge  said  in 
1890:  “ In  condemning  a man  to  have  his  house  pulled  down,  a judicial  act  is  as 
much  implied  as  in  fining  him  £5  ’’(-i).  It  was  of  course  plain  that  in  such  cases 
the  act  was  administrative,  but  the  procedure  which  the  law  imposed  was  based  on 

Board  of  Educations.  Rice  A..C.  \19 

C)  Well-known  examples  are  Cooper  v.  Wandsworth  Board  of  Works  (1863)  14  C.B.  (N.S.)  lot)? 
Hopkins  V.  Smethwick  Local  Board  of  Health  (1890)  24  Q.B.D.  712;  Errington  v.  Miniver  of 
Health  [1935]  1 K.B.  249;  Urban  Housing  Co.  v.  Oxford  City  Coimcil  [1940]  Ch.  70;  Stafford  v. 
Minister  of  Health  [1946]  K.B.  621. 

(^)  [1915]  A.C.  120, 

(^)  Wills  J.  in  Hopkins  v.  Smethwick  Local  Board  of  Health  (1890)  24  Q.B.D.  712  at  714. 
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the  analogy  with  judicial  procedure.  The  term  “ quasi-judicial  ” then  came  into 
use,  and  was  at  least  less  misleading  than  “ judicial  ” when  applied  to  decisions 
taken  on  the  basis  not  of  law  but  of  policy.  A quasi-judicial  decision  was  accord- 
ingly an  administrative  decision  to  which  the  doctrine  of  natural  justice  was  held 
to  be  applicable  by  the  courts,  and  many  examples  can  be  given  from  cases  in 
slum  clearance  and  other  schemes  under  the  Housing  Acts  and  similar  statutes. 
These  examples  were  not  confined  to  cases  where  the  deciding  authority  had  not 
itself  promoted  the  scheme  which  it  had  authority  to  enforce : for  example,  a local 
authority’s  decision  to  demolish  a wall  under  statutory  powers  was  held  in  1940 
to  be  a quasi-judicial  decision,  and  to  require  a fair  hearing  of  the  affected 
owner(i). 


6.  But  since  the  end  of  the  Second  World  War  there  have  been  signs  that  a 
new  attitude  pervades  the  courts.  If  the  Arlidge  case  was  where  the  common  law’s 
“ natural  justice  ” came  to  a halt,  the  most  recent  cases  may  be  said  to  show  that 
it  is  in  retreat.  First  came  the  case  of  Franklin  v.  Minister  of  Town  and  Country 
Flanningi;^),  in  which  the  House  of  Lords  denied  that  ,the  Minister’s  decision  to 
confirm  a designation  order  for  a new  town  was  a quasi-judicial  decision.  There 
is  no  difficulty  in  explaining  the  decision  itself,  but  the  language  used  departs 
sharply  from  that  sanctified  by  a long  line  of  earlier  cases.  Then,  in  Nakkuda  Ali  v 
Jayaratne{^\  the  Judicial  Committee  of  the  Privy  Council  went  out  of  their  way 
to  hold  that  a textile  trader’s  licence  might  toe  cancelled  (thus  depriving  him  of  his 
livelihood)  without  any  hearing  at  all.  Finally,  in  R.  v.  Metropolitan  Police  Com- 
missioner, ex  parte  Parker{f\  a Divisional  Court  of  the  Queen’s  Bench  Division 
held  that  the  revocation  of  a cab-driver’s  licence  (which  could  also  deprive  him 
of  his  livelihood)  was  not  a quasi-judicial  act,  and  that  the  driver  who  was  to  lose 
his  licence  had  no  legal  right  to  speak  in  his  own  defence — although,  as  has  been 
pointed  out.  “ the  books  teem  with  cases  ”(5)  to  the  contrary  effect.  These  are 
ominous  developments.  The  Donoughmore  Committee  in  1932  called  for  “ vigilant 
observance *  *'  by  government  departments  of  the  principles  of  natural  justice  which 
lhad  been  developed  by  the  courts(6).  But  if  the  courts  now  distrust  their  own 
principles,  m the  class  of  case  in  which  in  the  past  they  have  steadfastly  applied 
them,  how  can  government  departments  profit  by  the  example? 


7.  My  object  here  is  not  to  lament  these  decisions  (that  has  been  done  elsewhereC^)) 
but  to  call  attention  to  the  fact  that  the  ordinary  courts  of  law  have  apparently 
reached  the  limit  of  their  inclination  to  enforce  a general  standard  of  procedural 
fairness  in  the  exercise  of  statutory  powers.  Fifty  years  ago  it  could  have  been 
said  that  the  doctrine  of  natural  justice  had  great  potentialities  for  growth  and  that 
the  common  law  might  prove  equal  to  the  task  of  devising  and  enforcing  a general 
standard  oi  administrative  action  which  would  form  the  foundation  of  a system  of 
administrative  justice.  It  does  not  seem  that  such  hopes  can  be  entertained  to-day. 
In  the  U.S.A.  the  law  has  been  carried  some  way  beyond  the  point  where  our 
law  stopped  short  in  the  Arlidge  case  ; and  in  several  countries  of  the  Commonwealth 
the  general  principle  that  statutory  powers  may  be  exercised  only  after  fair  hearings 
appears  to  have  been  more  cherished  by  the  courts  than  it  has  been  in  BritainfS) 
Perhaps  it  is  their  exceptional  detachment  from  the  political  world,  which  is  the 
great  strength  of  the  judiciary  in  this  country,  which  makes  our  courts  now  disposed 
to  withdraw  from  a field  where  it  might  be  said  that  they  were  trespassing  into  the 
realm  of  policy  . The  problem  of  the  legal  control  of  “ policy  ” decisions  wiU 
be  considered  m the  next  section. 


C)  Urban  Housing  Co.  v.  Oxford  City  Council  [1940]  Ch.  70. 

O [1948]  A.C.  87.  Criticised  in  10  C.L.J.  216  at  237-240 
m L.Q.R.  103,  70  L.Q.R.  203  at  206-7. 

(*)  [1953]  1 W.L.R.  1150.  Criticised  in  70  L.Q.R  203 

(^  Mr.  D.  M.  Gordon,  Q.C,  in  70  L.Q.R.  203  at  209.' 

g)  Report  on  Ministers’  Powers,  Cmd.  4060,  pp.  98,  99. 

C’)  See  notes  2,  3 and  4 above. 

_ (*)  ^ampl^  are  New  Zealand  Dairy  Board  v.  Okitu  Dairy  Co.  Ltd.  [19531  N Z L R • 366- 
Comoly  V.  Palmerston  North  City  Council  [1953]  N.Z.L.R.  115;  L’Amancederk'^esseur’s 
fs^*Af^LR.'’'l23*‘’“'^  Q"^bec  [1953]  4 D.L.R.  161;  R.  v.  Ngwevela  [195H] 
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8.  The  relaxation  of  the  old  and  all-embracing  rules  of  natural  justice  will,  if  no 
steps  are  taken,  result  in  considerable  uncertainty  as  to  the  law.  As  a general  rule. 
Parliament  does  not  make  provision  in  every  Act  for  the  procedure  under  which 
powers  are  to  be  exercised,  except  where  it  provides  for  new  tribunals  or  for 
public  inquiries — and  even  then  the  provisions  are  not  exhaustive.  Nor  would  it 
be  right  to  expect  repeated  provisions  about  detailed  procedure : there  ought  to  be 
general  standards.  But,  once  the  law  discards  the  general  presumption  that  Parlia- 
ment intends  fair  hearings  to  be  given  before  powers  are  exercised,  the  courts  and 
parties  affected  are  left  with  nothing  to  guide  them.  They  can  only  scrutinise  each 
empowering  statute  for  small  clues  to  Parliament’s  supposed  intention.  Since  this 
is  a matter  to  which  Parliament  does  not  normally  give  its  min'd,  the  result  will 
usually  be  to  raise  difficult  and  artificial  questions  of  interpretation  in  cases  which 
the  former  presumption  as  to  natural  justice  would  have  made  plain. 

9.  Though  the  Committee  may  not  regard  it  as  within  their  terms  of  reference  to 
go  beyond  the  consideration  of  specific  tribunals  and  procedures.  I should  like  to 
urge  at  the  outset  that  the  proper  climate  in  which  tribunals  of  all  kinds  should  work 
and  executive  powers  in  general  should  be  exercised  is  best  created  by  the  acceptance 
in  the  first  place  of  quite  general  doctrines  as  to  fair  procedure.  It  would  be  best 
of  all  if  these  could  be  developed  by  the  ordinary  courts,  since  they  have  such  great 
skill  and  experience.  But  since  that  does  not  seem  to  be  a practical  possibility, 
the  next  best  step  would  be  to  enact  a simple  and  general  code  of  procedure,  a kind 
of  administrative  bill  of  rights.  The  first  provision  of  this  should  be  that  no  man’s 
liberty,  livelihood  or  property  could  be  taken  from  him  unless  he  had  first  been 
heard  in  his  own  defence,  and  that  this  should  apply  to  all  statutory  powers  in 
default  of  express  provision  to  the  contrary.  Exceptions  would  have  to  be  specified, 
for  of  course  there  are  powers — such  as  the  power  to  arrest  a suspected  criminal — 
which  are  in  a different  class  from  those  to  which  natural  justice  applies.  And 
legislative  powers,  which  affect  the  public  generally  and  not  merely  one  or  more 
individuals,  would  have  to  be  excepted.  But  it  should  not  be  difficult  to  provide 
that  individuals  particularly  affected  by  the  making  of  orders,  revocation  of  licences, 
and  similar  acts,  should  have  a right  of  audience.  This  would  hardly  do  more 
than  restore  the  position  as  it  stood  in  the  case-law  before  1948.  But  it  would 
be  most  valuable  to  have  the  principle  laid  down  as  one  of  general  validity.  Its 
absence  at  present  is  a serious  blot  on  our  legal  system,  and  a subject  for  unfavour- 
able comparison  with  other  countries.  The  United  States  of  America  has  not  only 
the  “ due  process  ” clause  of  the  constitution,  which  applies  in  such  cases,  but  also 
the  Federal  Administrative  Procedure  Act  of  1946 — an  ambitious  and  determined 
attempt  to  enforce  a general  standard  of  fair  procedure^.  In  France,  where  admini- 
strative law  is  much  more  highly  developed  as  a system  of  principles,  it  is  also  the 
case  that  the  power  (for  example)  to  cancel  a licence  cannot  be  legally  exercised 
without  giving  a proper  hearing  to  the  person  affected0.  Much  more  could  be 
said  about  this  need  for  an  overall  doctrine  of  “ due  process  ” and  the  part  it  would 
play  in  helping  officials  of  all  classes  to  realise  that,  however  wide  their  powers, 
the  method  by  which  they  exercise  them  is  a matter  with  which  the  law  can  always 
concern  itself.  But,  in  view  of  the  Committee’s  limited  terms  of  reference,  I 
merely  state  the  opinion  that  acceptance  of  the  wide  and  obvious  principle  audi 
alteram  partem  is  the  right  starting-point  for  any  reform  of  administrative  procedure, 
and  that  the  special  problems  of  the  various  tribunals  and  ministerial  inquiries 
should  be  regarded  as  particular  applications  of  it. 

in.  THE  PROBLEM  OF  « POLICY  ” 

10.  The  courts  of  law,  with  centuries  of  experience  behind  them,  have  worked  out 
principles  of  procedure  which  every  one  recognises  as  being  right  and  fair.  Tribunals, 
and  more  particularly  enquiries,  have  no  general  code  of  procedure,  and  it  is  mainly 

(0  An  example  of  the  combined  effect  of  the  Fourteenth  Amendment  and  the  Administrative 
Procedure  Act  in  enforcing  the  essentials  of  fair  procedure  is  Wong  Yang  Sung  v.  McGrath  339 
U.S:  33  (1950).  .... 

(2)  See  for  example  the  decision  of  the  Conseil  d’Etat  in  Trompier-Gravier  Sirey  1945.3.14, 
cited  in  Keir  and  Lawson,  Cases  in  Constitutional  Law,  4th  ed.  346. 
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for  this  reason  that  there  is  dissatisfaction  with  them.  It  is  implicit  in  the  earlier 
cases  concerning  natural  justice  that  the  courts  regarded  it  as  their  mission  to  impart 
certain  of  their  principles  to  administrative  authorities — especially  the  principle  audi 
alteram  partem.  But  to  what  extent  is  this  “ judicialisation  ” possible?  Broadly 
speaking,  the  answer  is:  until  the  element  of  “policy”  appears,  for  then  the  courts 
must  refrain  from  trespassing  on  to  political  ground. 

11.  It  is  often  difficult  to  see  how  far  policy  enters  into  the  proceedings  of  any 
particular  tribunal,  but  nevertheless  there  is  a fundamental  difference  between 
decisions  of  law  (or  of  fact  and  law)  on  the  one  hand  and  decisions  of  policy  on 
the  other  hand.  The  difference  is  in  the  nature  of  the  decision  itself  and  not  in 
the  nature  of  the  person  or  body  taking  it.  A decision  of  law  is  made  by  applying 
a settled  rule  or  standard  which  is  binding  on  the  judge.  It  is  an  objective  process, 
and  in  theory  the  result  is  predictable.  It  may  be  subject  to  appeal,  and  the  basis 
of  appeal  is  that  the  case  admits  of  only  one  legal  answer — there  is  a “ right  ” 
and  ■*  wrong  ” in  the  matter.  However  much  discretion  the  judge  may  use,  it  is 
“ judicial  discretion  ”,  and  purely  objective.  A decision  of  policy  on  the  other 
hand  is  not  made  by  applying  any  binding  standard  at  all — a standard  may  indeed 
be  applied,  but  it  is  a standard  of  mere  exp^ency  which  is  subjective  and  personal(i). 
There  is  thus  no  answer  to  a political  question  which  can  be  said  to  be  “ right  ” 
or  “wrong”  in  the  legal  sense,  and  the  basis  for  any  appeal,  in  the  real  sense 
of  the  term,  is  lacking.  There  ds  no  logical  connection  between  the  evidence  heard 
and  the  final  decision  in  such  proceedings  as,  for  example,  a public  enquiry  into 
a planning  scheme.  The  enquiry  is  only  one  part  of  the  altogether  larger  process 
of  reaching  a decision  for  which  a Minister  is  responsible  to  Parliament. 

12.  It  is  for  this  reason  that  so  much  emphasis  falls  on  procedure.  The  substance 
of  the  decision,  if  policy  enters  into  it,  is  something  which  the  law  cannot  touch: 
it  is  a matter  ultimately  for  Parliament.  But  the  procedure  to  be  followed  before 
the  decision  is  taken  is  something  to  which  regular  standards  can  be  and  should  be 
applied.  Even  though  the  decision  itself  is  purely  administrative,  the  procedure 
for  dealing  with  persons  affected  by  it  can  be  judicial.  It  is  always  possible  to  make 
a judicial  matter  of  the  question  whether  fair  treatment  has  been  given,  and  the 
great  merit  of  the  common  law’s  doctrine  of  natural  justice  was  that  it 
subjected  administrative  procedure  to  a legal  standard,  and  pushed  this  principle 
to  considerable  lengths  without  interfering  with  the  ultimate  prerogative  of  the 
executive  to  decide  policy. 

13.  There  should  be  no  difficulty  in  agreeing  that  an  individual  who  is  to  suffer 
sp«ial  loss  by  the  exercise  of  an  administrative  power  should  be  given  a 
fair  hearing,  and  I have  suggested  that  this  first  needs  to  be  enshrined  as  a general 
principle.  The  difficult  question  then  arises  of  saying  just  what  elements  are 
necessary  to  a fair  hearing  in  a “policy”  case.  I will  comment  briefly  on  some 
of  the  familiar  matters  of  dispute. 

(1)  No  man  to  be  judge  in  his  own  cause 

14.  This  rule,  which  is  so  obviously  necessary  in  legal  cases,  is  hardly  applicable 
at  all  to  decisions  of  policy.  A good  deal  of  confusion  has  been  introduced  by 
alleging  that  Ministers  and  officials  suffer  from  “ bias  ” because  they  are  naturally 
predisposed  in  favour  of  departmental  plans,  and  have  often  made  up  their  minds  to 
pre^eed  with  them  before  they  begin  to  hear  private  objections  and  complaints. 
This  of  course  is  true,  but  the  “ bias  ” alleged  is  nothing  more  than  the  policy  which 
it  is  the  whole  object  of  the  proceedings  to  apply  to  the  particular  case.  If 
executive  powers  are  to  exist  at  all,  this  kind  of  bias  must  be  accepted  as  inevitable. 
Otherwise^  ffiere  arises^  the  paradox  pointed  out  by  the  Donoughmore  Committee, 
that  a Minister  who  is  uninterested  in  his  department  can  decide  the  case  better 
than  a Minister  who  is  enthusiastically  carrying  out  a policy.(2)  Even  in  cases 

(0  The  analysis  here  summarised  so  briefly  is  the  subject  of  controversial  literature.  See  for 
ex^ple  Jackson,  Machinery  of  Justice  in  England,  2nd  ed.,  319,  and  my  article  in  10  C.L  J 216 

(-)  Report  on  Ministers’  Powers,  p.  78. 
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where,  for  example,  property  owned  personally  by  the  Minister  may  stand  to  benefit 
from  ^ the  order  which  he  proposes  to  make,  there  is  the  constitutional  difficulty 
that  it  is  the  Minister,  and  only  the  Minister,  who  is  responsible  to  Parliament 
for  the  decision.  In  a decision  of  law,  there  is  no  need  for  any  particular  judge  to  act, 
since.  the_  decision  is  to-  be  taken  on  fixed  principles.  In  a decision  of  policy  the 
decision  is  personal  and  there  is  political  responsibility  for  it,  so  that  substitution  of 
another  “ judge  ” is  impossible. 

15.  Nor  does  it  seem  desirable  to  split  off  the  fact-finding  part  of  an  enquiry 
from  the  recommendation  or  decision  as  to  what  should  be  done,  as  the  Donough- 
more  Committee  were  inclined  to  suggest(i).  The  more  steps  that  there  are  between 
the  actual  hearing  of  the  evidence  and  the  ultimate  decision,  the  less  satisfactory 
is  the  result  likely  to  be.  It  cannot  be  compared  with  the  decision  of  a Court 
of  Appeal  in  law,  for  the  decision  of  policy  must  be  taken  on  the  whole  issue,  facts 
and  all  else  together,  and  the  opinions  and  general  attitude  of  the  objectors  may 
have  just  as  much  effect  on  the  final  decision  as  any  facts  which  they  may  prove. 
The  Ministerial  bias  may  lead  to  the  underestimation  of  objections,  but  it  is  not 
likely  to  lead  to  merely  erroneous  conclusions  about  facts. 

(2)  Reasons  for  decisions 

16.  One  of  the  commonest  complaints  is  that  there  is  no  universal  rule  that 
reasons  for  decisions  must  be  given.  In  practice  reasons  are  commonly  given  by 
tribunals,  and  quite  frequently  by  ministers.  But  a general  demand  that  reasons 
should  always  be  given  hardly  takes  proper  account  of  the  realities.  In  the  first 
place,  even  courts  of  law  do  not  give  reasons  for  findings  of  fact.  Juries  never 
give  reasons,  and  judges  in  most  cases  merely  state  the  facts  as  they  find  them. 
In  a decision  of  law,  the  logical  link  between  the  facts  as  found  and  the  decision 
of  the  court  is  ithe  reasoning  of  the  judge,  which  must  conform  to  settled  rules  of 
law.  In  a decision  of  policy  this  link  is  missing,  and  a mere  statement  of  policy 
cannot  have  the  same  satisfying  effect  as  a statement  of  legal  rules.  Often  it  will 
amount  to  no  more  than  a statement  that,  on  a general  view  of  the  case,  the 
Minister  concludes  that  he  ought  to  act,  or  not,  as  the  case  may  be.  "V^ere 
therefore  there  is  merely  an  enquiry  into  facts  followed  by  a decision  of  policy, 
it  cannot  be  said  that  there  exists  the  same  need  for  giving  reasons  as  exists  in 
a court  of  law.  I am  strongly  in  favour  of  reasons  being  given  to  the  utmost 
possible  extent,  but  it  is  not  enough  to  say  that  because  courts  of  law  usually 
give  reasons  therefore  all  other  authorities  should  do  so. 

17.  Quite  different  considerations  apply  to  tribunals  which  decide  questions  of 
law.  There,  of  course,  there  are  just  the  same  arguments  for  giving  reasons  as 
there  are  in  the  case  of  the  ordinary  courts.  And  there  is  this  additional  argument, 
that  if  it  is  a case  where  Parliament  has  not  provided  for  appeal,  it  is  still  possible 
for  the  High  Court  to  correct  any  error  of  law  which  appears  from  a “ speaking 
order  ”0.  At  present  there  is  no  general  rule  that  “ speaking  orders  ” must  be 
made,  but  it  is  most  desirable  that  there  should  be. 

(3)  Stating  the  case  for  the  Minister 

18.  Where  an  intended  scheme  or  order  is  promoted  by  a local  authority,  and 
the  enquiry  into  objections  is  held  by  a central  government  department,  the  local 
authority  usually  appears  at  the  enquiry  and  justifies  its  proposals,  and  submits 
to  cross-examination.  Where  the  promoting  authority  is  the  government  department 
itself  (as  in  the  case  of  designation  orders  for  new  towns,  and  trunk  roads)  it 
usually  does  neither.  The  enquiry  then  loses  all  semblance  of  a contest,  and  the 
objectors  feel  handicapped  and  dissatisfied.  The  enquiry  becomes,  as  a former 
Attorney-General  put  it,  merely  an  opportunity  for  the  objectors  to  blow  off 
steam(3)  Here  again,  the  difficulty  is  that  the  department’s  “ case  ” is  merely  its 
policy  and  the  official  view  tends  to  be  that  statements  of  policy  should  be  made 
m piliament  but  not  elsewhere.  Clearly  there  is  some  justification  for  this  view. 


(^)  Ibid,  p.  79. 

C)  See  below,  para.  31. 

Q)  See  1947  1 All  E.R.  at  398. 
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But  at  the  same  time  it  ought  to  be  recognised  that  the  enquiry  may  be  almost 
farcical  if  persons  affected  have  no  opportunity  of  elucidating  and  criticising  the 
department’s  policy  because  they  do  not  know  the  detailed  reasons  for  it.  TMs 
is  a case  where  some  concession  is  called  for,  in  order  that  what  is  given  with 
one  hand  may  not  be  taken  away  with  the  other.  Much  of  the  virtue  of  hearing 
objectors  is  lost  if  they  are  not  given  the  right  to  probe  the  “ case  ” against  them. 
Although  departments  may  say  that  it  is  absurd  for  them  to  have  to  justify  their 
own  policy  before  their  own  officials,  the  truth  is  that  this  is  one  of  the  inherent 
difficulties  in  all  “ policy  " cases,  and  that  there  is  really  no  more  absurdity  in  the 
department  appearing  than  in  the  local  authority  appearing,  when  the  local  authority 
may  well  have  been  acting  in  close  concert  with  the  department  from  the  beginning. 
Until  there  is  a general  rule  that  the  departmental  “ case  ” must  be  properly 
explained  to  objectors,  and  defended  at  any  public  enquiry,  complaints  that  these 
enquiries  lack  the  elements  of  a fair  hearing  will  still  be  understandable. 

19.  In  the  United  States  the  Administrative  Procedure  Act,  1946,  provides  that 
objectors  are  entitled  to  prior  notice  of  matters  of  fact  and  law  to  be  asserted(i), 
and  that  the  burden  of  proof  at  a hearing  rests  upon  the  authority  proposing  any 
rule  or  order(-).  The  Act  also  provides  (in  accordance  with  the  American  doctrine 
that  no  tribunal  can  take  a valid  decision  unless  “ substantial  evidence  ” is  before 
it)  that  no  order  may  be  made  except  upon  substantial  evidence  which  must 
evidently  be  given  at  the  enquiry(^). 

(4)  Who  sbonld  hear  objections? 

20.  In  most  cases  of  departmental  enquiries,  objections  are  heard  by  an  Inspector 

of  the  department,  who  is  a person  of  skill  and  experience  in  that  class  of  work. 

In  a few  cases  (as  in  the  compulsory  acquisition  of  sites  for  schools,  where  the 

enquiry  is  held  by  the  Ministry  of  Education)  independent  persons  such  as  sur- 
veyors or  barristers  are  appointed  to  hold  the  enquiry,  and  to  recommend  the 
action  to  be  taken  by  the  Minister.  This  seems  to  indicate  that  there  is  little 

or  no  “ policy  ” in  this  class  of  case,  apart  from  the  point  of  policy  from  which 

the  whole  proceedings  start,  namely,  that  a site  for  a school  in  a certain  neighbour- 
hood has  to  be  found  somewhere.  But  in  many  other  cases—for  example,  enquiries 
into  planning  schemes — government  policy  is  bound  to  play  an  important  part 
in  the  decision,  and  the  object  of  the  enquiry  is  to  enable  the  objections  to  be 
weighed  in  the  balance  against  the  political  need  for  action.  The  person  who 
hears  the  objections  can  hardly  make  recommendations  of  much  value  to  the 
Minister  unless  he  is  in  touch  with  the  Minister’s  policy,  for  otherwise  he  will 
lack  the  means  of  forming  a judgment.  Nor  can  he  be  expected  to  imbibe  the 
policy  from  evidence  given  before  him  at  the  enquiry,  for  it  is  a matter  of  pro- 
fessional experience  and  responsibility  for  which  the  technique  of  quasi-judicial 
procedure  is  quite  inappropriate.  Although,  therefore,  it  is  obviously  right  that 
objections  should  be  heard  as  objectively  as  possible,  it  must  be  recognised  that 
enquiries  into  schemes  involving  “policy”  can  hardly  serve  their  purpose  unless 
conducted  by  an  official  of  the  department.  Indeed,  the  opposite  complaint  may  be 
made  (as  in  the  Arlidge  case)  that  the  objector  does  not  have  a proper  hearing 
unless  he  can  appear  before  the  official  who  actually  makes  the  decision  (who  of 
course  must  be  affected  by  “ policy  ”).  The  American  Administrative  Procedure 
Act  has  tried  to  introduce  this  principle,  that  the  one  who  decides  must  hear,  and 
has  provided  that  the  officer  who  holds  the  hearing  shall  in  fact  himself  decide  the 
case,  subject  to  the  department’s  power  to  overrule  him.(^).  But  there  are  ways  by 
which  departments  can  avoid  this  procedure,  and  it  seems  likely  to  create  great 
difficulties  in  any  case  where  policy  looms  large. 

(5)  Publication  of  Inspectors’  reports 

21.  This  much-canvassed  topic  is  yet  another  example  of  the  dilemmas  created 
by  attempts  to  apply  judicial  procedure  to  decisions  of  policy.  The  Donoughmore 


C)  Sec.  5 (a). 
(')  Sec.  7 (c). 
(3)  Sec.  7 (c). 
(^)  Sec.  8 (a). 
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Committee,  after  setting  out  arguments  which  on  balance  seemed  to  preponderate 
against  publication,  nevertheless  recommended  publication  as  a general  ruleC).  But 
by  conceding  that  the  Inspector  might  also  make  confidential  reports  to  the  Minister 
on  any  question  of  policyO,  they  really  conceded  that  the  arguments  against 
publication  were  alrnost  impossible  to  answer,  in  cases  involving  policy.  For  in  such 
cases  the  report,  if  it  is  to  be  useful,  must  assess  all  the  reasons  for  and  against  the 
proposal — the  objections  on  the  one  side,  and  policy  on  the  other.  It  is  easy  to  share 
the  feeling  that  reports  ought  always  to  be  published  if  possible,  if  only  because 
their  non-publication  is  so  often  a cause  of  complaint.  And  there  is  no  reason  for 
not  publishing  reports  in  cases  not  complicated  by  policy.  But  in  other  cases  one  is 
bound  to  recognise  the  force  of  departmental  objections.  What  can  reasonably  be 
asked  is  that  the  presumption  should  be  in  favour  of  publication,  not  against  it  as 
seems  to  be  the  case  at  present. 


IV.  A CASE  FOR  AN  ADMINISTRATIVE  COURT 

22.  From  this  brief  survey  of  some  of  the  commoner  complaints  I conclude  that 
in  the  case  of  enquiries  which  are  preliminary  to  important  Ministerial  decisions 
involving  policy  there  are  usually  logical  reasons  for  the  shortcomings  and  restric- 
tions to  which  objection  is  taken.  But  the  Committee  may  well  have  inferred  from 
the  departmental  evidence  that  policy  often  plays  a much  smaller  role  than  might 
be  supposed.  Of  course,  policy  permeates  the  whole  administrative  system  to  a 
greater  or  less  extent,  and  that  is  why  it  is  so  difficult  to  lay  down  rules  of  general 
validity.  The  different  needs  of  different  cases  are  the  justification,  such  as  it  is,  for 
the  very  heterogeneous  mass  of  tribunals  and  enquiries  which  exist  at  present.  Are 
there  any  principles  by  which  general  rules  and  standards  can  be  formulated? 

23.  In  the  first  place,  I think  that  there  should  be  some  bias  in  the  system  which 
would  give  the  benefit  of  the  doubt  to  individuals  affected  by  local  orders,  plans, 
etc.  At  present  it  too  often  seems  to  the  objector  that  the  department  holds  all 
the  cards  and  plays  them  too  much  for  its  own  ends.  I should  like  to  see  a code  of 
procedure  laid  down  for  enquiries  which  would  give  objectors  not  the  minimum  but 
the  maximum  which  could  reasonably  be  expected,  providing  for  example  that 

(a)  the  case  for  any  proposed  scheme  should  always  be  stated  at  the  enquiry ; 

ib)  there  should  be  reasonable  facilities  for  cross-examination  on  both  sides  ; 

(c)  the  report  or  recommendation  made  after  the  enquiry  should  be  disclosed 

to  the  parties  ; 

(d)  both  the  report  and  the  final  decision  should  take  the  form  of  reasoned 
documents,  so  far  as  the  case  admits. 

This  is  a far  from  complete  code,  for  many  other  points  could  be  suggested.  But 
if  some  such  code  were  instituted,  it  would  go  far  to  allay  grievances.  But  there 
would  have  to  be  some  provision  for  exceptions,  for  various  departments,  according 
to  their  functions  and  policy,  would  object  to  various  provisions  of  the  code  with 
varying  degrees  of  strength,  and  it  must  be  admitted  that  their  objections  would 
sometimes  be  justified. 

24.  I do  not  myself  believe  that  any  general  system  of  exceptions  could  be 

formulated  as  part  of  the  code,  for  all  depends  in  each  case  on  the  force  exerted 
by  “ policy  It  is  here,  in  my  personal  opinion,  that  the  weakness  of  the  American 
Administrative  Procedure  Act  lies,  for  it  has  attempted  to  lay  down  a code  for  all 
cases,  and  to  provide  in  advance  for  all  exceptions.  From  the  necessity  of  the  case, 
the  code  will  work  well  for  some  purposes  but  badly  for  others.  It  may  weE  be 
better  suited  to  the  United  States  than  a corresponding  code  could  be  to  this  country, 
since  it  may  be  that  less  of  general  government  policy  enters  into  the  activities  of  the 
Federal  Commissions  and  Agencies  to  which  the  Act  applies.  In  England,  at  any 
rate,  I do  not  think  that  such  a system  would  work  satisfactorily. 

O Report  on  Ministers’  Powers,  p.  105. 

O Ibid. 


Printed  image  digitised  by  the  University  of  Southampton  Library  Digitisation  Unit 


552  COMMITTEE  ON  ADMINISTRATIVE  TRIBUNALS  AND  ENQUIRIES 


25.  But  a suitable  safety-valve  might  well  be  found  in  an  administrative  court. 
What  I have  in  mind  is  that  a kind  of  procedural  bill  of  rights  should  be  enacted 
which  would  require  administrative  enquiries  to  observe  all  the  rules  which  any 
objector  could  reasonably  demand.  The  administrative  court  should  then  have 
power  to  grant  dispensations,  for  good  cause  shown,  to  departments  which  could 
establish  that  the  public  interest  required  that  the  rules  should  be  relaxed  in  their 
particular  case.  If  some  such  system  could  be  instituted,  the  burden  of  proof  would 
rest  on  the  department,  and  the  interests  of  the  individual  would  have  the  benefit 
of  any  doubt.  The  court  would  be  free  to  temper  the  administrative  code  to  genuine 
departmental  needs  as  occasion  demanded,  granting  exemption  to  a greater  or  less 
extent  for  particular  classes  of  cases.  It  would  not  be  necessary  for  departmental 
applications  to  the  court  to  be  opposed  by  individuals,  for  it  would  be  the  task  of 
the  court  to  guard  the  standards  laid  down ; but  individuals  might  be  allowed  to 
oppose  applications,  and  professional  organisations  might  often  wish  to  do  so.  The 
department  would  not  then  have  matters  all  its  own  way,  as  it  does  when  a bill 
for  conferring  powers  is  in  preparation  and  there  is  no  one  to  argue  the  case  for 
objectors’  ri^ts.  I do  not  think  that  such  a scheme  would  materially  affect 
ministerial  responsibility  to  Parliament,  for  it  would  simply  be  concerned  with 
procedure — ^it  would  not  affect  the  substance  of  any  decision  or  the  political  respon- 
sibility for  it.  It  would  be  a system  for  bringing  to  bear  upon  departmental 
procedure  a unifying  influence  based  upon  accepted  principles,  and  for  combining 
fairness  to  the  citizen  with  the  flexibility  which  the  pervasiveness  of  “ policy  ” seems 
to  me  to  require. 

26.  The  fimction  of  the  administrative  court  in  this  particular  respect  (I  will 
suggest  other  functions  for  it  below)  would  be  partly  consultative,  and  might  be  com- 
pared with  the  consultative  functions  of  the  Councils  of  State  which  are  essential 
parts  of  the  machinery  of  government  in  France  and  Italy.  As  to  the  constitution 
of  such  a court,  tw'o  elements  would  seem  important.  First,  it  should  have  the 
highest  possible  standing,  and  this  would  seem  to  require  a presiding  judge  with  the 
status  and  the  independence  of  a Judge  of  the  Hi^  Court.  But  secondly,  and  to  my 
mind  no  less  important,  the  court  should  also  be  associated  as  closely  as  possible 
with  the  civil  service,  so  that  the  departments  could  not  complain  that  it  was 
deficient  in  its  understanding  of  governmental  needs.  A balance  would  have  to  be 
struck,  and  a mixed  tribunal  would  seem  to  be  indicated.  I particularly  stress  the 
aflohations  it  should  have  with  the  civil  service  because  of  a wider  issue  which 
seems  to  me  to  be  of  great  importance.  The  absolute  independence  of  the  judiciary 
in  this  country  (an  excellent  thing  in  itself)  has  tended  to  create  a gulf  between  the 
cour^  and  government  departments— the  departments  do  not  relish  judicial  control, 
and  in  promoting  legislation  there  is  a very  obvious  and  regrettable  tendency  for 
them  to  procure  “judge-proof”  statutes(i).  At  the  same  time  the  courts  have 
shown  some  tendency  to  resign  the  control  which  they  used  to  claim  over  administra- 
tive procedure.  There  is  a genuine  need  for  a tertium  quid,  in  the  form  of  a body 
which  acts  judicially  but  which  is  not  inhibited  from  tackling  administrative  ques- 
tions. The  lesson  which  can,  I believe,  be  learned  from  France  and  Italy  is  that 
the  best  place  for  such  an  organ  is  -within  the  administration  itself,  or  if  not  within 
it,  at  least  in  close  touch  with  it.  It  is  thus  that  the  Councils  of  State  have  developed, 
as  judicial  wings  of  the  executive  government,  i.e.  as  organs  of  administrative  self- 
discipline.  To  denounce  this  as  droit  administratif  and  incompatible  with  our  con- 
stitution misses  the  point  entirely.  It  supplies  a valuable  element  which  our  con- 
stitution lacks  and  cannot  well  do  without.  Between  the  courts  and  the  executive 
there  is  a vacuum  which  ought  to  be  filled. 

27.  I particularly  want  to  emphasise  the  governmental,  or  administrative,  side  of 
question.  The  Committee  may  have  noticed  from  the  departmental  evidence 

(I  can  judge  only  from  what  has  so  far  been  published)  that  there  is  a conspicuous 


(>)  One  of  the  very  many  examples  is  para.  16  of  Pt.  IV  of  Schedule  1 of  the  Acquisition  of 
Land  (Authorisation  Procedure)  Act,  1946,  which  ousts  the  jurisdiction  of  the  High  Court  after 
a period  of  six  weeks.  In  the  recent  case  of  Smith  v.  East  Elloe  R.D.C.  [1956]  2 W L R 888  the 
House  of  Lords  by  a majority  held  that  this  made  it  impossible  for  a compulsory  purchase  order 
to  be  later  challenged  on  the  groimd  that  it  had  been  made  in  bad  faith. 
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absence  of  any  common  code  of  procedure  for  tribunals  and  enquiries,  and  that 
there  is  not  even  general  agreement  upon  whether  it  is  a department’s  business  to 
concern  itself  with  their  procedure  or  not.  Yet  in  the  aggregate  the  determination 
of  disputes  with  or  between  individuals  is  now  a very  large  and  important  part 
of  the  business  of  government.  There  is  surely  a danger  that  with  this  lack  of 
general  procedural  guidance,  and  particularly  with  some  tribunals  and  enquiries 
not  presided  over  by  lawyers,  bad  practices  will  develop.  The  courts  of  law,  with 
centuries  of  experience  behind  them,  have  found  that  procedure  is  a matter  of  the 
highest  importance  in  doing  justice,  and  that  strict  rules  must  be  followed.  Granted 
that  one  of  the  advantages  of  special  tribunals  is  their  informality  of  procedure,  it 
surely  remains  true  that  there  are  certain  minimum  standards  which  have  got  to  be 
safeguarded. 

28.  I believe  that  one  reason  why  this  subject  has  been  neglected  is  because  of 
the  attitude  of  mind,  in  government  departments,  that  courts  and  tribunals  are  a 
world  apart  with  which  the  executive  should  meddle  not  at  all,  or  as  little  as  possible. 
This  IS  a very  proper  attitude — but  only  up  to  a point.  When  numerous  tribunals 
are  set  up  for  deciding  disputes  arising  under  Acts  of  Parliament,  and  those 
tribunals  are  outside  the  ordinary  legal  system,  someone  should  bear  responsibility 
for  ensuring  that  their  proceedings  are  properly  conducted.  I should  like  to  see 
this  recognised  as  the  responsibility  of  the  executive  government,  which  would  how- 
ever  take  to  itself  the  best  available  judicial  advice — hence  the  proposal  for  a mixed 
administrative  court,  which  could  contain  senior  officials  among  its  members.  If 
rnacffinery  for  associating  the  departments  with  such  a court  could  only  be  estab- 
lished, I am  sure  that  it  would  help  to  implant  the  idea  that  proper  administrative 
procedures  are  part  of  the  professional  technique  of  administration,  and  that  each 
department  ought  to  take  a pride  in  ensuring  that  the  procedures  associated  with 
Its  work  measure  up  to  a recognised  standard  of  correctness.  I do  not,  of  course 
say  mat  this  spirit  does  not  already  exist.  But  the  standard  does  not  seem  to  exist 
and  in  its  absence  the  sense  of  responsibility  is  necessarily  weak. 

V.  TRIBUNALS  NOT  CONCERNED  WITH  POLICY 

29.  There  are  many  tribunals,  of  course,  which  decide  cases  by  applying  standards 
mto  which  policy  ” does  not  enter.  Examples  are  rent  tribunals,  national  insurance 
tribunals,  medical  boards,  the  National  Health  Service  Tribunal,  and  valuation 
courts ; there  are  many  other  such  examples.  Few  people  would  question  the  need 
tor  these  specialised  courts,  or  the  value  of  the  services  which  they  render.  But 
uneasiness  may  well  be  felt,  not  at  what  they  do,  but  at  how  they  do  it.  A rent 
tribunal,  for  example,  is  to  all  intents  and  purposes  a court  of  law,  yet  there  are 
no  rules  for  its  procedure  at  hearings,  nor  is  it  necessary  that  any  member  of 
the  tnbunal  should  be  legally  qualified  and  so  knowledgeable  about  procedure ; 
and  there  is  no  appeal.  The  courts  of  law  have  been  able  to  give  some  guidance’, 
and  will  no  doubt  give  more,  but  this  can  only  be  done  on  infrequent  occasions  and 
in  an  unsystematic  way.  It  would  be  much  more  satisfactory  if  it  were  recognised 
that  It  IS  essential  to  the  proper  working  of  tribunals  that  they  should  all  operate 
under  ascertainable  rules  of  procedure,  and  that  these  rules  should  have  as  much 
m common  as  possible. 

30.  It  might  be  possible  to  frame  a single  code  for  all  tribunals  which  apply 
fixed  standards.  But  there  are  so  many  such  tribunals,  they  are  so  heterogeneous, 
and  so  often  their  composition  and  powers  are  dictated  by  special  reasons,  that 
a single  code  might  hpe  to  be  so  simple  and  general  that  it  would  be  of  limited 
value  only.  Here  again  I think  that  the  combination  of  high  standards  of  justice 
with  the  necessary  flexibility  could  best  be  achieved  by  employing  an  administraitive 
court,  which  would  be  empowered  to  make  rules  of  procedure  for  tribunals  in 
the  same  way  as  the  Rules  of  the  Supreme  Court  are  made  by  the  Rule  Committee. 
It  should  be  the  responsibility  of  each  department  to  ensure  that  tribunals  within 
its  sphere  were  provided  with  proper  rules,  and  that  the  rules  were  published.  The 
department  should  be  able  to  apply  to  the  administrative  court  to  approve  suitable 
rules,  and  at  that  stage  the  need  for  speed  and  informality  in  any  particular 
tribunal  could  be  weighed  in  the  balance  and  reflected  in  the  rules.  The  court’s 
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responsibility  would  be  to  ensure  that  the  highest  standards  were  observed  which 
were  consistent  with  the  work  of  the  tribunal,  and  that  all  procedural  rules  made 
were  as  much  alike  as  possible.  The  administrative  court  would  here  be  performing 
a consultative  and  quasi-legislative  function,  but  once  again  it  would  be  concerned 
only  with  procedure,  not  with  substance.  For  that  reason  it  could  and  should 
stand  outside  the  ordinary  machinery  of  government,  for  whatever  powers  a 
tribunal  has  it  remains  right  to  regard  its  procedure  as  a judicial  question. 

31.  The  Committee  will  be  well  aware  that  one  general  rule  which  ought  to 
applv  to  all  tribunals  is  that  they  should  state  the  grounds  of  their  decisions  in 
writing,  so  that  they  can  be  corrected  by  the  ordinary  courts  if  not  in  accordance 
with  law.  In  R.  v.  Northumberland  Compensation  Appeal  Tribunal,  ex  parte 

the  courts  explained  their  jurisidiction  to  deal  with  errors  of  law  by  certiorari 
proceedings,  but  this  valuable  safeguard  cannot  have  fuU  scope  unless  tribunals 
are  obliged  to  make  “ speaking  orders  ”,  and  so  provide  the  material  which  the 
High  Court  can  review’.  The  jurisdiction  does  not  conflict  with  any  discretion 
which  Parliament  may  have  entrusted  to  the  tribunal,  and  since  no  tribunal  should 
have  a prerogative  of  acting  contrary  to  law  there  would  seem  to  be  no  reason 
why  this  supervisory  control  by  certiorari  should  not  be  given  the  widest  possible 
operation.  It  concerns  only  questions  of  pure  law,  and  therefore  belongs  to  the 
ordinary  courts  rather  than  to  any  hypothetical  administrative  jurisdiction. 

AT.  OTHER  FUNCTIONS  OF  AN  ADMINISTRATm:  COURT 

32.  If  rules  of  procedure  could  be  laid  down,  as  I advocate,  for  both  tribunals 
and  enquiries,  there  must  be  some  court  to  receive  complaints  that  the  prescribed 
procedure  has  been  violated.  These  would  raise  purely  judicial  questions,  and 
tliere  is  no  conclusive  reason  why  -they  should  not  go  to  the  ordinary  courts  of  law. 
In  my  view’  the  special  nature  of  an  administrative  court  is  more  required  for 
framing  the  rules  of  procedure  than  for  enforcing  them.  Nevertheless  there  is 
some  attraction  in  the  idea  that  the  administrative  court  should  have  jurisdiction 
over  the  procedure  of  tribunals  and  enquiries  generally.  The  argument  that  the 
same  body  should  not  both  devise  the  rules  and  enforce  them  is  not,  I think,  a 
valid  objection  in  the  case  of  rules  which  relate  merely  to  procedure,  any  more 
than  it  is  in  the  case  of  the  Rules  of  the  Supreme  Court.  On  the  other  hand,  as 
I have  already  said,  I attach  great  importance  to  associating  government  departments 
with  the  work  of  enforcing  high  standards  of  procedure,  so  that  the  healthy  influence 
of  judicial  technique  may  be  infused  into  the  executive  branch  of  government, 
and  not  regarded  as  legalistic  interference.  An  administrative  court,  if  given  this 
jurisdiction,  could  also  develop  its  own  body  of  jurisprudence,  which  in  time 
would  become  valuable.  I have  the  feeling  that,  if  once  such  a jurisdiction  could 
be  established,  the  foundation  for  a sound  system  of  administrative  justice  would 
have  been  laid,  and  that  it  would  not  be  long  before  other  beneficient  uses  were 
found  for  the  new  machinery.  Against  that  must  be  set  the  fact  that,  at  the  outset 
at  any  rate,  public  confidence  in  any  new  procedural  safeguards  will  certainly  be 
highest  if  they  are  enforceable  in  the  ordinary  courts  of  law.  There  is  also  the 
possibility  that,  apart  from  the  rule-making  functions  which  I have  suggested,  there 
would  not  be  enough  judicial  work  to  justify  creating  a new  jurisdiction. 

33.  It  will  be  clear  that  the  administrative  court  which  I have  in  mind  is  far 
from  being  a general  administrative  appeal  court  of  the  .type  which  has  sometimes 
been  proposed.  I doubt  very  much  if  any  one  court  could  deal  with  the  substance 
of  tribunals’  decisions  by  way  of  appeal,  because  the  jurisdictions  of  tribunals 
are  so  many  and  various.  The  one  field  in  which  common  principles  can  be  applied 
is  that  of  procedure,  and  the  administrative  court  which  I suggest  would  have  the 
duty  of  supervising  the  application  of  general  rules,  and  also  perhaps  of  judging 
disputes  arising  out  of  them.  But  the  dividing  line  between  procedure  and  substance 
is  shadowy,  and  if  a procedural  jurisdiction  were  once  established  it  might  in  time 
extend  to  many  questions  with  which  appellate  courts  deal.  It  could,  for  example, 
entertain  complaints  against  findings  of  fact  when  there  had  been  no  evidence: 

O [1951]  1 K.B.  711,  affiniied  [1952]  Tk-B.  338. 
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before^  a tribunal  to  justify  its  finding,  and  it  might  be  able  to  review  findings 
as  to  jurisdictional  fact  ”,  i.e.  facts  upon  which  a tribunal’s  competence  in  the 
case  depends,  when  the  tribunal  itself  has  determined  them  in  its  own  favour 
But  I feel  sure  that  the  right  way  to  lay  the  foundations  of  administrative  justice 
IS  to  concentrate  first  on  procedure,  and  on  the  essentials  of  fair  play  which  apply 
to  the  decision  of  all  disputes  of  all  kinds.  For  here  there  is  common  ground 
and  It  is  from  here,  if  from  anywhere,  that  a start  can  be  made. 

Examination  of  Witness 

Mr.  H.  W.  R.  Wade. 

Called  and  Examined 


3126.  Chairman:  Mr.  Wade,  we 

thought  that  the  best  thing  would  be  to 
start  at  the  end  of  your  Memorandum 
where  you  make  a positive  proposal  for 
a standing  body  dealing  with  pro- 
cedure. 

In  your  Memorandum  you  point  out 
that  there  has  grown  up  this  large  body 
of  administrative  adjudication  into  much 
of  which  discretion  and  policy  enter,  and 
that  this  carries  with  it  the  consequence 
that  procedures  typical  of  courts  of  law 
cannot  automatically  be  applied.  You 
point  out  that  while  the  courts  of  law 
have  in  the  past  been  able  to  exercise 
a certain  supervision  they  have  been 
limited,  and  you  say  that  in  your  view 
they  have  to  some  extent  even  retro- 
gressed in  the  last  few  years? 

Mr.  Wade : Yes. 

3127.  When  you  contemplate  that 

situation,  if  I understand  you,  you  say 
that  where  the  decision  itself  is  in 
substance  a decision  of  policy,  where 
therefore  the  area  of  discretion  is  neces- 
sarily wide  and  where  you  cannot,  so 
to  speak,  express  the  decision  as  a 
application  of  rule  or  regulation,  some- 
thing should  be  done  to  try  to  bring  into 
order  the  manner  in  which  that  decision 
is  reached  and  given,  that  is  the 
procedure? Yes. 

3128.  And  your  suggestion  is  that  there 

should  be  a standing  or  permanent  body 
charged  with  working  out  procedures 
which  are  consonant  with  policy 
decisions,  so  as  to  give  a fair  deal  to 
the  citizen  affected  by  the  policy  decision 
as  far  as  can  be  done  without  obstructing 
the  policy  itself? ^Yes. 

3129.  And  you  add  that,  in  the  case 
of  those  administrative  adjudications 
which  are  more  court-like,  that  is  to  say 
where  the  element  of  discretion  and 
policy  is  not  so  large — ^National  Insurance 
Tribunals  would  be  an  example — ^this 
body  should  also  have  the  function  of 


seeing  that  the  regulations  whereby  the 
tribunal  works  are  proper,  sound  and 
adequate.  Now,  you  call  this  standing 
body  an  administrative  court? Yes. 

3130.  You  then  say  that  if  it  were  to 

come  into  existence  it  would  no  doubt 
be  found  natural  that  it  should  hear 
certain  appeals,  and  you  discuss  the 
pros  and  cons  of  appeals  going  to  that 
body  and  going  to  the  High  Court. 
But  that  is,  as  it  were,  a second  thought. 
The  first  thought  was  that  it  should  be 
the  body  which  had  oversight  over  pro- 
cedure and  which  Government  Depart- 
ments, when  establishing  new  tribunals 
or  adjudications,  should  have  the  duty 
to  consult? ^Yes. 

3131.  On  a purely  verbal  point,  is  it 
important  that  it  is  called  a court,  as 
opposed  to  a committee  or  council,  or 

something  else? No,  I hardly  think 

It  is,  really ; though  I think  it  would  be 
bound  to  become  a court  if  it  were  to 
develop  to  any  extent.  It  would  be  apply- 
ing standards  in  a court-like  manner  and 
I think  that  the  more  it  developed  in  the 
direction  of  a court  the  better  the  final 
result  wotild  be.  But  I also  attach 
importance,  as  I said  in  my  Memo- 
randum, to  trying  to  interest  the 
administration  as  such  in  the  working  of 
this  business  so  that  they  may  fill  the 
gap — at  the  moment  a yawning  one — 
between  administration  on  the  one  hand 
and  pure  adjudication  in  the  ordinary 
courts  of  law  on  the  other. 

3132.  I wonder  whether  you  would 
feel  that  another  aspect  of  these 
administrative  adjudications  might  fall 
within  the  compass  of  this  body?  I am 
not  thinking  at  the  moment  of  appeals 
or  of  procedures,  but  o-f  all  the  matters 
concerned  with  the  selection  of  persons, 
their  remuneration,  their  removability, 
their  security  of  tenure.  Would  it  be 
possible  that  some  or  all  of  that  should 
fall  within  the  purview  of  this  body — 
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not  necessarily  that  they  should  pick  the 
people,  but  should  lay  down  what  sort 
of  people  would  be  appropriate,  what 
sort  of  remuneration,  what  sort  of 

security  of  tenure? 1 think  that 

security  of  tenure  is  closely  connected 
with  the  things  I have  in  mind.  When 
you  come  to  remuneration,  removability, 
terms  of  service,  that  goes  fur^er  than 
I have  conceived  the  court  would  go  in 
the  first  instance,  but  I do  very  much 
wish  that  there  was  some  organ  in  the 
constitution  to  deal  with  all  these  matters. 
I think  it  would  be  extremely  difficult 
by  legislation  to  settle  the  tribunal  and 
inquiry  problems  once  and  for  all.  I 
think  it  would  be  very  much  better  if 
some  organ  could  be  constituted  which 
would  be  able  to  go  on  w'orking  and 
deal  with  problems  as  they  arose,  in 
collaboration  with  Government  Depart- 
ments but  with  a very  considerable 
infusion  of  judicial  influence. 

3p3.  Where  in  the  body  of  adminis- 
tration would  you  locate  the  organ? 

There  seems  to  be  no  obviously  suitable 
place  at  the  moment.  To  my  mind  it 
is  like  saying  you  must  attach  it  to  A or 
B when  it  is  in  fact  C.  I think  I call  it 
a terrium  quid  at  one  point.  That  is 
how  I think  of  it.  I think  of  it  as  a 
court  acting  very  similarly  to  the  present 
courts  and  certain  tribunals. 

3234.  But  by  whom  would  its  members 

be  appointed? Ideally  by  the  Lord 

Chancellor. 

3135.  That  begins  to  give  us  a focus. 
Would  it  report  in  any  way  to  the  Lord 
Chancellor,  or  once  set  in  motion  with 
its  own  statutes,  so  to  say,  perhaps 
including  your  primitive  statute  of  audi 
alteram  partem,  etc.,  would  it  just  go 

ahead  as  a sort  of  motivating  body? 

In  so  far  as  it  was  concerned  with  draw- 
ing up  a common  procedure  for 
tribunals  and  dealing  with  acute  prob- 
lems which  arose,  such  as  the  publica- 
tion^ of  reports,  it  could  proceed  entirely 
on  its  own  notions  and  build  up  stan- 
dards. It  would  be  very  much  in  the 
public  eye  and  public  opinion  would  be 
brought  to  bear  on  it,  but  I do  not 
imagine  it  being  responsible  to  any 
Ministry. 

3136.  So  that  it  would  be  brought  into 

being  by  the  Lord  Chancellor  but  would 
then  be  independent  in  the  way  that 
judges  are  independent? ^Yes. 

3137.  But  all  Government  Depart- 
ments would  be  under  an  obligation  to 


consult  it  and  obtain  its  agreement  when 
proposing  to  set  up  new  tribunals  or  new 
administrative  procedures  involving  hear- 
ings and  enquiries? Yes,  and  initially 

it  would  carry  out  a kind  of  vetting  of 
existing  tribunals  so  as  to  bring  their 
procedures  into  some  kind  of  common 
code. 

3138.  Sir  Geoffrey  King:  1 was  very 
interested  in  your  phrase  that  you  want 
it  to  develop  in  the  direction  of  a court. 
Could  you  elaborate  that?  It  seems  to 
me  that  at  the  outset  you  have  to  decide 
whether  an  individual  member  of  the 
public  can  approach  this  body  or  not. 
Unless  individual  members  can  approach 
it  the  development  in  the  direction  of  a 
court  is  rather  difficult  to  envisage,  is  it 

not? ^That  may  be  so.  Of  course  we 

naturally  think  of  courts  of  law 
developing  their  jurisdiction  by  deciding 
private  disputes,  but  that  is  not  neces- 
sarily the  only  possible  form  of  develop- 
ment. If  the  court  I propose  were  to  be 
given  jurisdiction  over  errors  in  proce- 
dure by  tribunals  that  would  at  once 
open  to  it  a large  field  of  individual 
cases.  _ There  is  the  analogy  of  the 
Conseil  d’Etat  in  France  which  began  as 
a kind  of  judicial  wing  of  the  executive, 
but  is  now  operating  entirely  as  a court 
of  law. 

3139.  Of  course  it  is  fundamental  that 

the  individual  has  the  right  to  approach 
the  Conseil  d’Etat? ^Yes. 

3140.  And  when  you  talk  about  errors, 
in  procedure  somebody  must  bring  them 

to  the  notice  of  this  body? In  that 

case  it  would  be  for  the  individual, 
clearly. 

3141.  You  contemplate  that  this  body 
would  in  principle  operate  like  the 

average  court? ^If  that  jurisdiction 

were  given  to  it,  but  I think  that  is  a 
very  debatable  question.  I would  like  to 
leave  that  open. 

3142.  It  is  not  an  essential  feature  of' 

your  conception? do  not  regard  it 

as  being  fundamental. 

3143.  Leaving  that  on  one  side  for  the 
moment,  it  would  be  concerned  mainly, 
would  it,  with  drafting  and  laying  down 
rules  of  procedure  and  acting  very 
broadly  in  much  the  same  way  as  the 

Supreme  Court  Rule  Committee? 

Yes. 

3144.  Not  much  more  than  that  to 

start  with? ^No. 
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3145.  And  how  do  you  contemplate 
that  this  body  would  acquire  the  neces- 
sary knowledge?  Do  you  envisage  a full- 
scale  Government  Department?  Are 
you  really  envisaging  a sort  of  Ministry 

of  Tribunals? Not  a Ministry,  but  a 

supervisory  jurisdiction  dealing  with 
general  procedure. 

3146.  I am  puzzled  by  your  word 

“jurisdiction”.  You  hardly  get  a juris- 
diction to  make  regulations? 1 think 

that  the  analogy  of  the  Supreme  Court 
Rule  Committee  fits  the  case  very  well. 

3147.  Mr.  Burman:  This  court  which 

you  contemplate  would  also  review  all 
the  existing  tribunals  and  try  to  co- 
ordinate them  in  some  way  as  well? 

Yes ; essentially  it  would  have  to  try  to 
tidy  up. 

3148.  Mr.  Bowen:  What  powers  do 
you  envisage  that  it  should  have  to 
tidy  up  existing  procedures  other  than 

to  act  in  an  advisory  capacity? 1 think 

it  should  have  rule-making  powers, 
though  I have  not  gone  into  the  precise 
machinery  whereby  the  rule-making 
ought  to  be  done.  What  I had  in  mind 
was  that  it  should  have  power  to  make 
rules  just  as  rules  are  made  at  present 
by  various  Departments  responsible  for 
tribunals.  There  is  a great  discrepancy 
in  this  field,  and  I imagine  one  body 
doing  it  uniformly  instead  of  many 
bodies  doing  it  not  uniformly. 

3149.  You  envisage  that  the  court 
would  say,  for  example,  to  the  Minis- 
try of  Pensions  and  National  Insurance 
either  that  the  procedure  now  followed 
by  insurance  tribunals  was  unsatisfactory 
or  that  they  had  not  got  a procedure 
laid  down  and  should  have  one — and 

then  provide  one  for  the  Minister? 

Yes. 

3150.  Chairman:  And  it  is  fair  to  say, 
is  it  not,  that  in  your  view  that  could 
be  done  by  a body  of  this  kind  without 
in  any  way  inhibiting  or  limiting  the 

policy  of  the  Minister? Yes,  because 

the  point  of  attack  is  the  procedure 
rather  than  what  is  actually  decided. 

3151.  Lord  Balfour  ■ of  Burleigh:  I 
think  you  said  that  your  new  court 
should  be  appointed  by  the  Lord  Chan- 
cellor. Would  it  really  be  a part  of 

the  Lord  Chancellor’s  Department? 1 

think  not.  I think  it  would  be  an  in- 
dependent body — ^that  is  to  say,  there 
should  be  no  ministerial  responsibility 
for  what  it  did. 


3152.  Is  that  constitutionally  possible? 
1 should  have  thought  so. 

3153.  Are  there  matters  for  which  no 

Minister  in  any  Department  has  respon- 
sibility?  ^There  are  all  judicial  matters, 

for  example  the  rules  of  the  Supreme 
Court. 

3154.  Would  this  body,  in  addition  to 
drafting  procedures,  undertake  enquiries 

into  matters  of  administration? ^Nof 

as  I imagine  it. 

3155.  You  would  not  imagine,  for  in- 
stance, if  another  set  of  circumstances 
like  Crichel  Down  arose,  that  your  court 
would  undertake  that  sort  of  enquiry? 

No,  that  was  entirely  unusual.  That 

was  not  under  any  statute. 

3156.  I know,  but  I wondered  if  you 

thought  your  body  might  take  on  that 
sort  of  thing  instead  of  having  an  ad  hoc 
body? ^No,  I do  not  imagine  it  enter- 

ing into  an5'thing  except  procedure. 

3157.  Chairman:  I am  sorry,  but 

there  is  more  to  it  than  that.  In  the 
ordinary  processes  of  administration 
which  do  not  involve  hiving  off  a de- 
cision to  a tribunal  or  the  holding  of  a 
hearing  or  enquiry  there  could  be  mal- 
administration or  errors  in  administra- 
tion, and  I think  that  one  of  the  reasons 
which  has  led  some  witnesses  before  us 
to  give  evidence  in  support  of  an  admin- 
istrative high  court  of  something  like 
that,  is  that  it  would  be  capable  of 
looking  into  purely  administrative  pro- 
cedure, and  cases  like  Crichel  Down. 
V^en  you  say  that  your  body  should 
deal  with  procedure  you  are  not  thinking, 
are  you,  of  administrative  procedure  in 
this  very  general  sense?  You  are  think- 
ing only  of  the  matters  within  our  terms 
of  reference,  that  is  to  say,  either  tri- 
bunals or  administrative  procedures 
which  involve  hearings  and  enquiries, 
and  not  of  the  broad  corpus  of  adminis- 
tration?  ^That  is  perfectly  correct.  I 

do  not  at  all  conceive  my  hypothetical 
court  as  having  anything  to  do  with  ad- 
ministrative procedure  except  in  cases 
where,  for  one  reason  or  another,  it  has 
been  said  by  Parliament : “ Let  there  at 
this  point  be  an  enquiry.  This  is  a point 
where  the  power  cannot  be  exercised 
without  hearing  objections  and  going 
through  certain  procedures.” 

3158.  There  are  cases  in  which  the 
citizen  is  affected  by  what  is  decided,  but 
the  law  provides  no  recourse.  For 
example,  if  you  or  I are  told  that  we 
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cannot  have  foreign  exchange  for  some 
purpose,  we  have  no  recourse.  There  is 
no  hearing  or  enquiry.  There  is  no 
tribunal  to  which  we  can  take  our  case. 
The  court  which  you  envisage  would 
have  nothing  to  do  with  your  or  my 

difficulties  with  exchange  control? 

Certainly  not.  But  that  kind  of  thing 
might  creep  in  by  a back  door  at  a later 
stage,  as  it  has  in  other  countries  where 
you  can  complain  that  there  has  been 
some  flaw  or  malpractice  in  the  ordinary 
course  of  business  of  a Government 
Department. 

3159.  Mr.  Prichard:  May  I just  follow 
the  Chairman’s  questions?  I want  to 
see  where  we  begin  and  end.  If  we  take 
an  administrative  procedure  which  in- 
volves an  enquiry  you  get  somewhere  a 
step  taken  which  initiates  the  administra- 
tive procedure.  There  is  then  probably 
an  opportunity  for  objecting  and,  if  there 
are  certain  objections,  an  enquiry  has  to 
be  held.  Will  this  administrative  court 
have  the  responsibility  of  saying  who 
may  object  or  would  it  not  come  in  until 

after  the  objection  stage? 1 do  not 

imagine  that  as  being  a point  which 
would  be  covered  by  rules  of  procedure 
in  the  strict  sense  of  the  term.  At  any 
rate  I do  not  think  I had  that  point  in 
mind. 

3160.  May  I just  leave  that  for  a 

moment?  At  present  the  procedure  is, 
in  some  cases,  governed  by  regulations. 
In  some  cases  procedure  is  governed 
throughout  by  statute.  In  some  cases  it 
is  governed  partly  by  regulations  and 
partly  by  statute.  How  would  this  ad- 
ministrative court  work?  Would  it  in- 
volve the  repeal  of  all  statutes  which 
provide  for  any  procedure? ^In  prin- 

ciple I think  all  those  things  should  come 
within  the  purview  of  the  court,  because 
the  whole  object  is  to  try  to  make  the 
w'hole  field  as  systematic  as  possible,  and 
introduce  general  principles. 

3161.  You  cannot  stop  Parliament 

interfering  with  that  if  it  is  so  minded, 
can  you? Certainly  not. 

3162.  Is  that  a danger  that  you  would 

envisage  at  all? ^That  is  always  a 

danger,  but,  if  one  may  say  so,  the 
present  variety  of  procedures  and  forms 
of  enquiry,  has  grown  up  rather  because 
of  parliamentary  absence  of  mind  rather 
than  because  of  any  definite  intentions 
Parliament  might  have  had.  Parliament 
tries  to  make  appropriate  provisions  and 
provide  the  best  machinery  for  justice 


in  each  case,  but  it  does  seem  very  hap- 
hazard when  you  look  at  it  over  a period 
of  twenty  or  thirty  years, 

3163.  Even  if  you  got  everything 
straight  a Minister  in  future  might  say: 
“ We  cannot  have  interference  with  this 
matter  of  major  policy  by  people  being 
allowed  to  be  heard  against  it  ”,  and 
might  persuade  Parliament  to  pass  an 
Act  which  would  cut  right  across  the 

procedure  of  this  court? Yes,  but  all 

our  constitutional  liberties  and  rights  as 
subjects,  such  as  they  are,  are  in  that 
danger. 

3164.  The  other  thing  is,  assuming  this 
court  has  got  under  way  and  made  its 
regulations,  if  there  is  a dispute  as  to 
whether  the  regulations  have  been  obeyed 
or  not  will  that  go  to  this  same  court? 

think  there  are  good  arguments  on 

both  sides  and  I do  not  think  it  matters 
a great  deal  in  the  first  instance,  but  I 
myself  would  rather  like  to  see  this  body 
charged  with  the  administration  of  its 
own  regulations. 

3165.  And  there  would  be  no  appeal, 

I take  it? ^No  appeal. 

3166.  Then  it  would  be  very  powerful 

in  this  respect? Yes,  but  I have  tried 

to  limit  its  activity  to  procedure  in  the 
first  instance,  and  that  is  a sphere  in 
which  I do  not  think  very  great  damage 
can  be  done. 

3167.  Lord  Justice  Parker:  Mr.  Wade, 
you  are  taking  a very  long  view,  as  I 
understand  it,  in  that  you  hope  that  this 
body  which  you  call  an  administrative 
court  will  grow  in  responsibility  and  ulti- 
mately become  the  English  equivalent  of 

the  Conseil  d’Etat? ^Yes,  something 

comparable  with  it. 

3168.  I do  not  want  to  go  so  far  ahead, 
but  just  to  consider  the  immediate 
future  of  such  a body  charged  with  regu- 
lating procedure.  If  one  takes  tribunals 
as  distinct  from  enquiries,  the  procedure 
will  be  laid  down  in  some  statutory 

instruments? ^Not  always,  but  in 

many  cases,  yes. 

3169.  If  one  takes  the  view  that  every 

tribunal  ought  to  have  some  procedure 
that  would  be  the  way  in  which  it  would 
be  laid  down? Yes. 

3170.  Whether  that  is  laid  down  by 

a specially  constituted  body  such  as  you 
advocate,  or  is  done  by  the  responsible 
Minister  on  the  advice  of  that  body 
matters  nothing? ^No,  I think  not. 
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3171.  And  therefore,  so  far  as  the 
immediate  future  is  concerned,  the  same 
result  as  that  -which  you  seek  to  achieve 
would  be  arrived  at  by  having  a very 
strong  standing  committee,  other  than  a 
court,  charged  with  going  over  existing 
procedures,  seeing  what  should  be  done, 
and  to  be  consulted  if  and  when  new 
tribunals  were  set  up  and  new  procedures 
had  to  be  devised?-^ — ^Yes. 

3172.  And  the  same  would  be  true,  in 

regard  to  procedures  for  enquiries? 

Yes,  I think  so. 

3173.  And,  as  I think  you  say,  for  the 

immediate  future  any  complaints  could 
be  dealt  by  the  courts,  as  indeed  they  are 
today? ^Yes. 

3174.  Mr.  Russell:  Could  there  be, 
under  a statute  no  doubt,  for  this  pur- 
pose a standing  joint  committee  of  both 
Houses  of  Parliament?  You  would  have 
your  pick  of  such  legal  brains  as  you 
wanted  to  serve  on  the  committee.  It 
could  be  a permanent  body  with  statu- 
tory power  to  make  definitive  rules  for 
administrative  tribunals,  and  there  would 

be  no  Minister  answerable  for  it? 

Yes,  but  it  would  need  some  means  of 
putting  its  decisions  into  force. 

3175.  It  could  do  that  by  force  of  the 

statute  which  said ; “ There  shall  be  such 
a standing  joint  committee,  and  the  fol- 
lowing shall  be  its  powers.” ^Yes. 

3176.  Then  you  do  not  really  have  any 
difficulty  about  which  Minister  to 
appoint.  Such  a committee  would  be 
appointed  in  the  ordinary  way  in  which 
committees  of  Parliament  are  appointed. 
Do  you  see  any  constitutional  objection 

to  that? No,  though  I rather  have 

in  my  mind  the  desirability  of  trying,  if  I 
may  so  put  it.  to  interest  Government 
Departments  in  this  sphere  of  activity, 
and  I should  myself  rather  prefer  some 
body  in  which  they  participated.  I think 
that  at  the  moment  Government  Depart- 
ments as  a body  do  not  have  any  very 
clear  general  principles  in  their  minds 
about  the  way  in  which  they  need  to  act 
on  occasions  when  exercising  powers 
which  hit  individual  people  very  hard. 
Some  do  and  some  do  not,  and  there  is 
no  doubt  great  discrepancy  between 
them. 

Mr.  Russell:  This  committee  would 
teach  them.  It  would  lay  down  the 
rules  and  they  would  have  to  obey  them. 

3177.  Professor  Wheare:  I wonder 
whether  the  body  you  envisage  had  not 


better  be  called  a commission  rather  than 
a court,  because  commissions  are  very 
often  thought  of  as  exercising  some 
judicial  powers,  rule-making  powers,  and 
so  forth?  Is  it  not  really  a commission? 
Perhaps,  but  I have  it  in  mind  essen- 
tially as  acting  rather  in  the  manner  of 
a rule-making  committee.  I think  that 
perhaps  is  almost  the  same  word. 

3178.  I wondered  whether  it  could  be 

put  under  the  Privy  Council? 1 think 

that  would  probably  be  a perfectly 
appropriate  home  for  it. 

3179.  It  might  almost  be  a committee 

of  the  Privy  Council  if  you  are  thinking 
of  its  as  being  high-powered,  at  any  rate 
on  the  legal  side? ^Yes. 

3180.  And  you  would  say  that  no  Min- 

ister should  answer  questions  in  Parlia- 
ment about  it? ^That  was  my 

intention,  that  there  should  be  no 
ministerial  responsibility  for  its  work- 
ings. 

3181.  It  would  make  the  rules,  and,  as 
far  as  I understand  it,  decide  whether 
they  had  been  broken.  Does  not  that  go 
against  one  of  those  old  rules  about  not 

being  judge  in  your  own  cause?-; That 

had  not  occurred  to  me,  but  I think  most 
High  Court  judges  are  in  that  position 
with  regard  to  the  rules  of  the  Suprerne 
Court  and  I am  not  aware  that  there  is 
any  complaint. 

3182.  Is  it  not  usually  thought  better 
to  separate  the  function  of  deciding 
whether  a rule  has  been  broken  and  ihe 

function  of  making  it? ^Yes,  I think 

in  general  it  is  better. 

3183.  Mr.  Russell:  The  Rule  Com- 

mittee of  the  Supreme  Court  does  not 
comprise  all  the  judges,  but  only  a very 
small  number.  I do  not  think  the 
difficulty  just  mentioned  really  is  met  in 
connection  with  the  rules  of  the  Supreme 
Court. The  principle  sounds  the  same. 

Mr.  Russell:  If  the  body  that  made 
the  rules  consisted  of  all  the  judges  o-f 
the  Supreme  Court  I would  agree  with 
you,  but  as  it  is  in  fact  a small  body 
'which  includes  only  a few  of  them  I 
should  have  thought  the  same  principle 
did  not  apply. 

3184.  Chairman:  We  have  discussed 
with  witnesses  a good  deal  the  question 
whether  appeals  from  tribunals  and  so 
forth  should  be  dealt  with  in  courts  of 
law  or  not  in  courts  of  law  by  an  admin- 
istrative appeal  tribunal,  or  by  an  admin- 
istrative division  of  the  High  Court.  The 
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body  which  you  envisage  would  be  con- 
cerned initially  with  procedure,  but  when 
you  take  your  long  view  you  do  not  ex- 
clude the  possibility  of  appeals  coming 
to  this  committee,  commission  or  court, 
and  you  would  not,  I think,  willingly  set 
bounds  to  the  topics  on  which  appeals 
might  come.  You  would  rather  leave 
that  to  natural  growth  and  develc^ment. 

Now  w'ould  you  want  the  High 
Court  to  supervise  the  workings  of 
administrative  tribunals  and  so  on  so  far 
as  it  reasonably  could,  securing  a certain 
uniformity  and  consistency,  or  do  you 
take  the  view,  which  some  other  people 
do,  that  the  less  the  courts  of  law  have 
to  do  with  administrative  adjudication 
the  better,  and  that  if  the  courts  of  law 
have  anything  to  do  with  it  they  will 
prevent  it  being  what  it  ought  to  be? 
When  you  talk  about  your  proposed 
court  developing  into  a kind  of  Conseil 
d’Etat  that  seems  to  indicate  that  you  are 
on  the  side  of  keeping  everything  within 
the  administrative  sphere  if  you  can? 
You  said  that  you  did  not  want  to  make 
up  your  mind,  that  it  was  a well- 
balanced  issue,  but  in  the  long  view  you 
seem  to  hope  that  appeals  will  go  to  the 

new  court— why? Because  I myself 

think  it  would  have  a good  effect  on 
administration  generally  in  the  long 
run.  Government  Departments  would 
be  associated  with  the  working  of  this 
body.  They  would  then  come  to 
realise,  I think  more  acutely  than  they 
do  now,  that  supervising  the  deciding 
of  issues  that  affect  private  people  is  part 
of  their  daily  work. 

3185-  This  is  a sort  of  homoeopathy — 
little  doses  of  the  judicial  mind  would  in 
the  end  make  Government  Departments 
behave  as  they  should  towards  the 

individual  citizen? 1 think  it  is  a 

very  important  part  of  Government.  At 
the  moment  I think  there  is  no  point  at 
which  the  judicial  mind  can  be  infused 
into  the  administrative  body.  That  is  the 
cause  I have  at  heart,  and  I would  rather 
like  to  see  in  any  body  which  may  be 
constituted  some  hope  for  that  in  the 
future,  and  that  is  what  really  makes  me 
come  down — which  is  not,  I think,  very 
definitely — on  the  side  of  administrative 
supervision  rather  than  purely  judicial 
supervision.  But  there  again  we  have 
not  got  the  language  in  which  to  discuss 
this  concept  because  it  would  in  fact  be 
both  judicial  and  administrative  super- 
vision. 


3186.  I think  you  hold  the  view  that 
where  a Minister  has  to  send  someone 
down  to  hold  an  inquiry  or  hearing  it 
is  important  that  that  person  should  be 
adequately  apprised  of  the  Minister’s 
policy  if  he  is  to  hold  his  inquiry 
properly.  If  anybody  raises  a question 
of  bias  this  is  right  bias,  not  wrong  bias, 
since  the  inquiry  is  simply  into  factual 

matters? take  that  for  granted.  I 

think  that  is  what  one  would  call  the 
official  view  about  it,  and  for  my  own 
part  I feel  that  it  is  convincing  and 
correct.  I think  that  if  you  once  try  to 
split  off  the  fact-finding  from  the 
decision  in  the  public  inquiry  type  of  case 
you  are  then  taking  the  objector  one  step 
further  from  the  real  thing,  which  is  the 
decision.  It  is  a common  complaint  that 
the  objector  never  sees  the  man  who 
decides,  and  the  more  stages  you  put 
between  the  objector  and  the  ultimate 
decision  the  more  that  feeling  of  remote- 
ness is  accentuated. 

3187.  Given  that  it  is  an  administrative 
procedure  which  ends  with  the  Minister’s 
policy  decision  and  which  has  as  an 
element  in  its  course  this  hearing  or 
inquiry  by  a servant  of  the  Minister  who 
knows  his  policy,  what  are  the  logical 
grounds  for  saying  that  it  is  of  real 
importance  to  have  a procedure  which 
gives  the  citizen  who  is  being  interfered 
with  a fair  deal?  If  you  are  dealing 
with  policy  throughout,  is  there  a place 
for  fair  dealing  for  the  citizen  who  feels 
its  impact?  Is  it  right  to  give  the  guise 
of  something  fair  and  judicial  when 
what  is  happening  is  not  really  like  that 

at  all? ^That  is  of  course  the  heart  of 

the  quasi-judicial  process  altogether. 

3188.  You  are  using  different  words 
but  you  stiU  want  it  to  happen,  do  you 

not? C_ertainly._  That  is  essentially 

the  question  which  the  judges  one 
hundred  years  or  more  ago  answered  by 
applying  what  they  called  the  rules  of 
natural  justice  and  saying  that  although 
Parliament  had  said  that  a house  might 
be  pulled  down,  in  fact  it  could  not 
unless  the  person  concerned  had  been 
given  the  opportunity  to  go  along  and 
say  anything  he  wished  to  avert,  as  it 
were,  the  wrath  of  the  authority.  You 
were  asking  what  is  the  logical  justifica- 
tion for  that.  To  my  mind  it  is  that  it 
is  an  essential  part  of  good  administrative 
technique  to  do  this,  and  that  there  are 
certain  things  in  the  administrative  tech- 
nique which  are  so  generally  recognised 
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as  being  fair  and  right  and  proper  and 
essential  that  you  can  say  of  them: 

“ This  has  got  to  be  done  There  are 
certain  matters  which  can  be  judged  by 
a legal  standard  and  about  which  the 
law  should  have  something  to  say.  Just 
as  the  law  says  that  things  cannot  be 
done  if  they  are  fraudulent,  there  are 
certain  general  concepts  which  are 
regarded  as  fundamental  and  as  offend- 
ing people’s  sense  of  justice  and  there- 
fore upsetting  the  legality  of  what  is 
done,  quite  apart  from  its  political 
desirability  or  undesirability,  I think 
that  hearing  somebody  whose  property  or 
livelihood  may  be  taken  from  him  by  the 
cancellation  of  a licence  is,  in  most 
people’s  opinion — public  opinion — one 
of  those  fundamental  things. 

3189.  Would  it  then  be  fair  to  say 
that  this  committee,  commission  or  court 
which  you  are  suggesting  really  would 
have  as  its  essential  job  the  translation 
of  these  fundamental  concepts  into  pro- 
cedures varying  according  to  the  particu- 
lar nature  of  the  job  to  be  done,  so  to 
speak,  or  the  policy  to  be  carried  out? 
^Yes. 

3190.  And  what  it  would  really  rest 
on  is  the  recognition  that  there  are,  so 
to  speak,  certain  values  of  conduct  in 
the  relation  of  the  State  to  the  individual 
which  have  got  to  be  secured  in  the  way 
things  are  done,  quite  apart  from  what 
is  being  done.  That  puts  it  correctly, 

does  it,  from  your  point  of  view? 

Exactly,  yes. 

3191.  Professor  Wheare:  In  paragraph 
23  of  your  Memorandum  you  mention 
some  of  the  things  that  you  want  to  see 
laid  down  in  relation  to  enquiries,  and 
you  say: 

“ The  report  or  recommendation 

made  after  the  enquiry  should  be  dis- 
closed to  the  parties 

Did  you  mean  before  there  was  a 
decision  by  the  Minister? ^Yes. 

3192.  And  that  would  mean  that  they 

would  know  what  was  being  recom- 
mended by  the  inspector.  Could  they 
make  it  public? Yes. 

3193.  So  they  might  then  start  up  a 
campaign  at  that  stage  before  the 
Minister  had  decided.  The  local  council 
might  be  involved  in  this  sort  of  thing. 
Should  it  get  out  as  early  as  that,  do  you 

think? should  think  on  reflection 

that  it  is  probably  better  that  the  report 


should  not  be  disclosed  until  the  Minis- 
ter’s decision  is  given.  I did  not  have  in 
mind  the  particular  point  which  you 
have  made. 

3194.  That  part  of  the  report  which 

is  an  account  of  what  each  side  has  said 
is  one  thing  but  you  mentioned  the 
recommendation.  That  might  make  for 
difficulties.  If  you  let  that  out  then  there 
would  be  fuel  for  any  side? Cer- 

tainly ; if  there  was  a long  delay  between 
the  report  and  the  decision  there  might 
be. 

3195.  Mr.  Russell:  The  suggestion  has 
been  made  that  the  report  should  be 
published  to  the  parties  before  the  deci- 
sion so  that  if  by  any  chance  the  inspec- 
tor had  obviously  made  a bad  error 
representation  could  be  made  to  the 
Minister  before  he  decided  on  the  basis 
of  the  report.  What  do  you  think  of 

that? had  not  really  considered  that 

point.  I certainly  would  not  seriously 
advocate  it. 

3196.  Lord  Justice  Parker:  In  dealing 
with  enquiries  you  lay  down  in  para- 
graph 23  the  minimum,  as  it  were,  which 
ought  to  exist  in  the  way  of  procedure, 
and  then  you  say  that  there  may  have 
to  be  some  provision  for  exceptions.  Are 
you  thinking  of  matters  of  security, 
where  a witness,  for  instance,  cannot  be 
called  to  explain  the  purpose  of  the 

acquisition,  or  whatever  it  may  be? 

Matters  involving  security  would  indeed 
fall  into  an  exceptional  category,  but 
what  I mainly  had  in  mind  was  to  leaye 
some  kind  of  safety-valve  for  the  very 
strong  objections  which  certain  Govern- 
ment Departments  have  to  the  disclo- 
sure of  inspectors’  reports.  Some  Gov- 
ernment Departments  mind  very  little 
but  others — ^for  example,  the  Ministry 
of  Housing  and  Local  Government — ^feel 
almost  passionately  about  it. 

3197.  They  need  educating? 

think  that  the  desirable  thing  is  to  try 
to  tilt  the  scales  the  other  way  and  pro- 
vide that  they  should  be  published  uhless 
a really  devastating  case  can  be  made 
out  against  it.  One  is  bound  to  admit 
that  the  official  arguments  have  consti- 
tutional principles  behind  them,  but  I 
think  that  if  a rule  were  made  that  all 
inspectors’  reports  should  be  published 
it  would  be  found  that  the  world  would 
stiU  go  round  quite  satisfactorily  and 
that  much  less  harm  would  be  done  than 
is  imagined  in  some  Departments. 
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3198.  Apart  from  security  are  there 

any  real  exceptions? ^No,  I myself 

would  not  advocate  any,  but  I feel  that 
a door  has  to  be  left  open  for  cases 
where  Ministers  would  advocate  an 
exception  very  strongly.  The  trouble  at 
the  moment  is  that  because  of  the  atti- 
tude of  one  or  two  Government  Depart- 
ments which  are  very  strongly  opposed 
to  certain  steps  being  taken  few,  if  any, 
of  the  Departments  take  these  steps. 

3199.  Mr.  Pritchard:  In  paragraph  21 
you  say:  — 

“ And  there  is  no  reason  for  not 

publishing  reports  in  cases  not  com- 
plicated by  policy.” 

I understood  from  what  you  were  saying 
to  Lord  Justice  Parker  that  that  is  not 

the  test  that  you  accept  now? In 

answering  his  questions  I was  essentially 
thinking  of  cases  involving  policy. 

3200.  If  it  is  a case  involving  policy 
are  you  saying  that  the  report  should 

or  should  not  be  published? 1 think 

it  should  be  published, 

3201.  So  that  the  report  should  be 
published  in  every  case  except  where 

there  is  the  difficulty  of  security? 

Yes,  that  is  what  I mean  in  paragraph 
23  (c). 

3202.  Chairman : Your  position  is 

that  you  think  these  reports  should  in 
all  cases  be  published,  except  where 
security  is  involved,  but  you  feel  that  if 
you  made  that  a prime  objective  what 
you  might  succeed  in  getting  is  none 
published  because  one  of  the  Depart- 
ments might  be  obdurate? Yes. 

3203.  You  think  it  is  more  important 

that  there  should  be  progress  than  an 
assertion  of  principle? ^Yes. 

3204.  Mr.  Pritchard : Do  I understand 
that  your  recommendation-  is  that  there 
should  be  an  appeal  to  the  administra- 
tive court,  or  whatever  it  is  going  to 

be  called,  on  all  questions  of  law? 

No,  I have  not  in  mind  any  adminis- 
trative court  which  would  entertain  ques- 
tions of  law  except  in  so  far  as  they 
would  be  questions  of  violation  of 
procedure. 

3205.  So  that  if  after  an  enquiry  there 

is  a dispute  as  to  whether  the  procedure 
was  correctly  followed  the  appellant 
would  go  to  the  administrative  court, 
whereas  if  his  contention  was  that  the 
Minister  was  wrong  in  law  he  would 
then  go  to  the  courts? Yes,  although 


I have  left  that  question  open  to  some 
extent. 

3206.  In  your  memorandum  you  call 
attention  to  the  importance  of  the  effect 
on  the  public  of  what  is  done.  Would 
you  feel  happy  about  their  confidence 

in  this  administrative  court? ^Yes,  I 

feel  that  that  could  easily  be  obtained 
if  it  were  sufficiently  strong. 

3207.  That  confidence  would  arise  be- 
cause of  the  actual  persons  on  the  court  ? 

Yes,  and  the  method  of  their 

appointment. 

3208.  And  would  the  majority  of  them 

be  civil  servants? had  not  really 

envisaged  it  in  such  detail  as  to  be  able 
to  answer  that.  I should  have  no  great 
objection  if  they  were. 

3209.  Lord  Linlithgow:  In  paragraph 
20  you  say ; 

“ Although,  therefore,  it  is  obviously 
right  that  objections  should  be  heard 
as  objectively  as  possible,  it  must  be 
recognised  that  enquiries  into  schemes 
involving  ‘ policy  ’ can  hardly  serve 
their  purpose  unless  conducted  by  an 
official  of  the  department.” 

I am  wondering  whether  you  do  feel  as 
strongly  as  that.  I am  thinking  of  Scot- 
land where  the  inspectors  are  not  in  fact 

departmental  servants? ^Yes,  I think  1 

agree  that  I did  not  mean  this  as  strongly 
as  it  appears  taking  the  sentence  by 
itself.  I am  thinking  of  cases  like  the 
new  town  enquiry  in  this  country — clear 
cases  of  policy — ^where  it  does  seem  to  be 
difficult  to  have  an  independent  inspec- 
tor. But  there  are  cases,  like  the 
Ministry  of  Education,  where  the  inde- 
pendent inspector  is  the  ordinary  rule. 
All  those  are  policy  cases  to  a greater 
or  lesser  extent,  and  I agree  that  I would 
not  express  my  point  so  widely  as  to 
cover  them  all. 

3210.  Apart  from  new  towns  there  are 
appeals  against  refusal  of  planning  per- 
mission. Would  your  point  cover  those? 

1 think  the  English  practice  there  is 

probably  right,  but  I am  not  at  all  con- 
cerned to  argue  if  the  Departments  con- 
cerned feel  able  to  give  up  having  a 
departmental  inspector  for  those 
enquiries. 

3211.  I am  just  wondering,  as  it  does 

work  fairly  well  in  Scotland,  whether 
you  would  be  prepared  to  modify  the 
statement  as  it  stands? 1 would  cer- 

tainly modify  the  statement  as  it  stands. 
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3212.  Sir  Geoffrey  King'.  Have  you 
considered  _ the  difficulties  which  might 
arise  if  an  inspector’s  report,  written  pos- 
sibly by  a fairly  junior  civil  servant,  con- 
tained strong  expressions  of  opinion  on 
policy  matters  with  which  the  Minister 

was  concerned? ^Yes,  I think  that  that 

is  at  the  root  of  the  departmental  objec- 
tion to  publication. 

3213.  But  you  were  very  firm  in  your 
answer  to  the  Chairman  that  you  thought 
that  all  those  reports  should  nevertheless 
be  published.  I am  wondering  how  far 
you  have  given  weight  to  any  objections? 
— I _ have  certainly  considered  that 
objection,  but  I think  that  if  a general 
rule  were  to  be  introduced  that  reports 
should  be  published  it  would  be  found 
to_  be  very  much  less  upsetting  to 
Ministers  and  Government  Departments 
than  is  supposed  at  present. 

3214.  Have  you  any  reason  for  think- 
ing that?  Have  you  any  real  experience 


of  what  happens  if  expressions  of  opinion 

by  civil  servants  are  published? No, 

I do  not  think  I have. 

3215.  I am  wondering  whether  you 
have  considered  it  in  the  context  of 

Ministerial  responsibility? 1 certainly 

have. 

3216.  You  do  not  think  it  is  contrary 

to  the  generally  accepted  principle? 

I think  I said — and  I tried  to  emphasise 
in  my  Memorandum — that  the  depart- 
mental objections  to  publishing  reports 
are  certainly  founded  on  constitutional 
principles,  and  that  they  have  a per- 
fectly logical  case.  I admit  that  this  is 
a genuine  dilemma  that  faces  the  Com- 
mittee, but  it  is  only  one  side  of  the 
case  that  you  put. 

Chairman : I think  that  completes  our 
questioning.  Thank  you  very  much  fm: 
your  evidence,  Mr.  Wade,  and  for 
coming  here  this  afternoon. 


{Jhe  witness  withdrew.) 


Memorandum  submitted  by  the  Association  of  British  Chambers 
of  Commerce 

The  Association  does  not  at  this  stage  bring  forward  evidence  of  actual  abuses 
which  have  been  experienced  in  practice  in  the  conduct  of  administrative  tribunals 
and  enquiries.  Factual  enquiries  are  in  progress  in  some  of  its  member  Chambers 
which  may  suggest  other  matters.  For  the  purpose  of  the  present  note  it  confines 
its  observations  to  general  principles  which  seem  to  be  desirable  in  the  development 
of  administrative  law  in  relation  to  the  Courts  of  Justice.  Owing  to  the  diversity 
of  the  tribunals  some  of  Ihese  observations  may  be  more  relevant  to  some  than  to 
others,  w^hich  is  a risk  inherent  in  generalisations,  but  not  a bar  to  making  them. 

Administrative  Tribunals 

1.  No  objection  is  taken  in  principle  to  the  creation  of  tribunals  as  distinct  from 
courts  of  law.  The  development  of  tribunals  is  inseparable  from  the  extension 
of  the  activity  of  the  Government  over  the  affairs  of  the  citizens.  The  tribunals 
are  in  a sense  special  courts. 

2.  In  general  it  is  desirable  that  they  should  develop  the  best  characteristics  of 
the  courts  of  law  in  their  procedure  and  be  coupled  up  with  the  courts  of  law 
at  some  stage.  This  is  necessary  in  order^to  avoid  a divergence  of  administrative 
law  from  common  law. 

3.  It  is  desirable  that  the  procedure  before  the  administrative  tribunals  should 
preserve  the  informality  of  them  as  far  as  possible.  This  would  enable  the  ordinary 
citizen  to  feel  that  he  would  get  a fair  hearing  in  person  if  he  cannot  afford  legal 
advice.  The  necessary  legal  experience  could  be  secured  by  the  appointment  of 
a clerk  to  the  tribunal  who  is  a law7er.  This  would  encourage  the  observance  of 
the  traditions  of  the  law. 

4 In  conformity  with  this  desire  for  informality  the  tribunal  should  not  award 
costs  to  one  side  or  the  other.  Moreover,  in  disputes  with  authorities  the  citizen 
is  likoly  to  lose  more  often  than  to  wdn,  and  if  he  wants  refunding  the  costs  if  he 
wins,  he  must  be  prepared  to  pay  the  other  side  if  he  loses. 
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5.  There  is  one  weakness  which  deserves  attention  and  that  is  that  a person  can 
give  false  witness  before  a tribunal  without  incurring  penalties.  It  should  be 
considered  whether  this  should  not  be  remedied  by  giving  all  tribunals  power  to 
administer  the  oath  to  witnesses.  They  would  only  exercise  it  if  they  considered 
that  the  interests  of  justice  required  it. 

6.  It  is  generally  desirable  that  the  tribunal  should  always  give  reasons  for  its 
decision  both  in  order  to  satisfy  the  parties  and  also  to  give  the  High  Court  a 
subject  matter  for  its  examination. 

7.  There  is  usually  an  appeal  on  points  of  law  from  the  decision  of  the  tribunal 
to  the  High  Court.  This  should  be  made  general.  A convenient  method  is  by 
way  of  a stated  case  which  normally  separates  statements  of  fact  which  are  not 
ap^alable  from  applications  of  the  law  to  those  facts. 


Administrative  Enquiries 

8.  The  questions  for  consideration  in  regard  to  Enquiries  are  essentially  different 
from  those  which  arise  in  connection  with  administrative  tribunals  because  Enquiries 
are  not  courts  which  are  called  upon  to  make  decisions.  They  are  the  instrument 
■whereby  the  Minister  collects  evidence  and  arguments  to  guide  his  decision.  His 
decision  is  made  in  his  discretion  and  is  not  subject  to  appeal.  It  is  therefore 
necessary  to  remind  oneself  that  comments  regarding  the  Enquiries  should  not  be 
confused  with  remarks  regarding  the  discretion  of  the  Minister  to  decide. 

9.  The  observations  can  be  made  on  two  footings,  first  on  the  assumption  that 
the  Minister  is  acting  reasonably  in  making  his  decision  and  second  on  the  footing 
that  the  Minister  is  acting  unreasonably. 

10.  On  the  assumption  that  the  Minister  is  acting  reasonably  the  purpose  to 
be  achieved  by  Enquiries  is  to  see  that  both  sides  of  the  question  in  dispute  are 
fairly  put  to  the  Minister  so  that  he  can  exercise  his  discretion  after  considering 
all  the  relevant  circumstances  and  arguments. 

11.  The  only  opportunity  which  citizens  have  as  appellants  and  objectors  is  in 
the  public  enquiry.  This  consideration  raises  the  following  general  points  in 
connection  with  public  Enquiries. 

12.  The  Chairman,  President,  or  Inspector  should  not  be  a person  who  is  subject 
for  pay  and  promotion  to  the  Minister  whose  department  is  concerned. 

13.  A representative  of  the  Minister  and  of  any  other  department  whioh  is 
concerned  to  express  a view  should  be  present  at  the  Enquiry. 

14.  The  department  representatives  should  be  under  obligation  to  state  the  depart- 
mental policy  which  is  in  question  at  the  Enquiry  and  to  set  out  the  reasons  in 
support  of  the  order  which  they  seek.  They  should  be  subject  to  cross-examination. 

15.  The  appellant  or  objector  should  be  pro-vided  with  a statement  of  the  heads 
of  argument  and  a statement  of  the  facts  which  he  will  have  to  meet  at  the 
Enquiry. 

16.  A public  Enquiry  should  be  the  end  and  not  the  beginning  of  the  assembly 
of  the  facts  and  ailments.  There  should  be  no  further  admission  of  evidence  or 
opinion  from  any  side  before  the  Minister  makes  his  decision.  If  further  evidence 
should  come  to  light  which  is  material  to  a decision  the  Enquiry  itself  should  be 
re-opened  so  that  those  concerned  should  be  aware  of  and  should  be  able  to  test 
any  evidence. 

17.  At  the  conclusion  of  the  Enquiry  die  report  of  the  Chairman,  President,  or 

Inspector  should  be  disclosed  to  the  parties  at  the  same  time  as  it  is  sent  to  the 
Minister.  It  would  not  be  subject  to  appeal  to  the  High  Court  on  facts  but  it 
should  be  open  to  the  objector  to  say  to  the  Minister  that  in  his  opinion  it  is 
erroneous.  There  is  no  point  of  law  at  this  stage  the  procedure  has  been 

followed. 

18.  When  the  Minister  makes  his  decision  it  is  desirable  that  he  should  give 
reasons  for  his  decision  to  the  parties  concerned. 
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^ 19.  On  suitable  subjects,  selected  decisions  of  the  Minister  which  are  of  general 
raportance  could,  with  advantage,  be  published  as  information  to  the  public  of 
the  Minister’s  interpretation  of  the  duty  entrusted  to  bim  by  the  statute. 

20.  The  decision  of  the  Minister  would  not  be  subject  to  appeal  to  a court  of  law 
except  on  the  ground  of  next  mentioned. 

assumption  that  the  Minister  has  acted  unreasonably  in  the  exercise 
of  ^ his  discretion  there  should  be  some  protection  provided  to  the  citizen.  The 
citizen  should  have  a right  of  appeal  to  the  High  Court  on  the  following  grounds:  — 
ia)  That  the  Minister  has  not  followed  the  prescribed  procedure  of  collecting 
facts  and  arguments  on  both  sides  before  arriving  at  his  decision. 

(,b)  That  the  decision  of  the  Minister  is  arbitrary  in  the  sense  that  it  is  contrary 
to  the  evidence  or  is  not  supported  by  the  evidence  or  that  the  decision 
is  tainted  with  bias. 

(c)  That  the  decision  of  the  Minister  is  contrary  to,  or  in  excess  of  the  mandate 
given  to  him  by  the  statute  which  he  is  directed  to  administer. 

22.  On  these  grounds  a decision  of  the  Minister  should  be  capable  of  review  by 
a.  court  of  law.  If  this  right  were  given  to  a citizen  it  would  provide  a desirable 
link  between  the  administrative  exercise  of  power  and  the  prerogative  of  the  courts 
of  law  as  guardians  of  general  principles  of  justice. 


Examination  of  Witnesses 

Mr.  F.  Bower  Mr.  R.  C.  Booth 

Mr.  F.  C.  Shepherd  Mr.  P.  B.  Allnatt 

on  behalf  of  the  Association  of  British  Chambers  of  Commerce. 
Called  and  Examined. 


3217.  Chairman : Your  Memorandum 
is  really  divided  into  two  parts  corre- 
sponding to  the  division  in  our  terms 
of  reference.  You  deal  first  with 
administrative  tribunals  and  then  with 

enquiries. Mr.  Bower:  May  I say, 

Sir,  that  we  are  not  experts  on  this  sub- 
ject of  law  by  any  means.  The  main 
grievances  of  our  members  who  have 
written  to  us  have  been  that  they  did  not 
like  the  decisions  that  they  have  had 
rather  than  on  faults  of  procedure  in 
arriving  at  those  decisions,  and  we  would 
not  pretend  to  have  any  serious  know- 
ledge of  the  constitutional  issues 
involved. 

3218.  Thank  you.  But,  going  on  from 
the  point  that  you  have  just  made,  do 
you  feel  that  the  people  whom  you  repre- 
sent have  more  doubt  and  uneasiness 
about  some  tribunals  than  others?  I 
mean  by  that,  of  course,  not  simply  that 
they  dislike  the  decisions  they  have  re- 
ceived— 'We  all  perhaps  do  that  if  they 
are  unfavourable — but  that  their  reasons 
for  not  being  happy  go  beyond  that  and 
reflect  on  the  way  the  work  is  done  or 
on  the  character  of  the  proceedings,  or 
whatever  it  is.  Would  you  say  that  some 
tribunals  were,  in  general,  thoroughly 
satisfactory  in  their  working,  and  others 

32173 


not  quite  so  satisfactory? We  cannot 

speak  about  all  tribunals,  of  course.  As 
regards  the  Commissioners  of  Income 
Tax,  we  are  quite  satisfied  with  their 
impartiality  and  the  way  in  which  they 
do  their  business.  There  is  no  complaint 
about  them  at  ah.  The  field  which  has 
occasioned  most  grumbles  has  been  town 
and  country  planning  and  the  compul- 
sory acquisition  of  land.  The  feeling,  as 
far  as  one  can  put  it  in  a sentence,  is 
that  the  bias  is  towards  the  Ministry  and 
against  the  citizen. — Mr.  Shepherd : The 
general  feeling  is  that  the  procedure  for 
the  elaboration  of  the  issues  and  the  pre- 
paration of  evidence  puts  the  individual 
at  a disadvantage,  particularly  in  plan- 
ning or  compulsory  purchase  cases.  The 
first  point  is  that  at  the  moment  diffi- 
culties are  often  experienced  either  in 
avoiding  the  necessity  for  an  enquiry  or 
in  keeping  an  enquiry  within  due  bounds 
by  the  fact  that  the  grounds,  particularly 
grounds  for  refusal  of  planning  applica- 
tions, are  not  stated  with  sufficient  par- 
ticularity and  frankness  to  enable  the 
would-be  developer,  the  applicant,  to 
understand  exactly  what  has  happened 
and  to  grapple  with  the  problem  by  way 
of  negotiation  or  modification.  One 
could  illustrate  that  point,  but  I do  not 
A 14 
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know  to  what  extent  you  desire  us  to 
do  so. 

3219.  I think  the  Committee  would  be 
obliged  if  you  would  illustrate  that  by  an 
example? have  in  mind  a case  in- 

volving an  application  for  planning 
approval  to  roof  over  the  yard  of  a 
works  used  as  a vehicle  body-building 
shop  and  paint  shop.  The  yard  was  a 
small  one,  not  as  large  as  this  room,  in 
a relatively  large  works.  The  application 
was  refused  without  any  notification  to 
the  developer  that  any  matter  might 
usefully  be  discussed  and  the  grounds 
given  were,  first,  that  it  would  constitute 
over-development  of  the  site ; second, 
that  it  was  within  an  area  zoned  as 
residential ; and  thirdly,  that  it  was 
development  injurious  to  amenity  and 
inconsistent  with  good  planning.  I 
have  seen  the  third  ground  on,  I think, 
every  planning  refus^dssued  by  that  par- 
ticular planning  authority ; it  is  a stock 
form.  The  architect  advised  the  clients 
that,  in  face  of  that  refusal,  there  was 
nothing  that  they  could  do  and  to 
abandon  the  project.  They  did  not  but 
instead  sought  legal  advice,  and  in  due 
course  it  turned  out  that  what  in  fact 
was  objected  to  was  that  the  proposed 
height  of  one  of  the  walls  was  deemed 
to  be  excessive  by  five  feet.  The  area 
was  zoned  as  residential  in  the  town 
map  but  not  put  under  any  programme 
in  the  programme  map,  which  means 
that  the  local  planning  authority  at  that 
stage  did  not  contemplate  any  change 
within  twenty  years  from  the  date  of  the 
development  plan.  And  after  a few 
minutes  of  discussion  it  was  possible  to 
agree  to  lower  the  wall  by  five  feet  and 
to  accept  a limited  use  of  twenty  years. 
I instance  that  as  a case  in  wMch  we 
were  instructed  to  appeal.  We  did  not 
appeal  because  we  knew  the  habits  of 
that  particular  planning  authority  well 
enough  to  read  between  the  lines,  but 
one  might  very  well  have  prepared  for 
a full-scale  appeal  without  realising  that, 
only  five  feet  of  wall  and  a limited  use 
rather  than  an  unrestricted  approval 
was  the  difference  between  the  authority 
and  the  developer. 

There  is  another  case  which  was 
referred  to  the  Manchester  Chamber  of 
Commerce.  It  is  not  within  my  own 
experience,  but  I have  in  front  of  me  a 
memorandum  stating  the  facts.  I should 
like  to  read  from  it  an  extract  from  a 
statement  by  a party  to  a public  enquiry 


under  the  Town  and  Country  Planning 
Act: 

“ It  has,  however,  seemed  to  us  a 
defect  in  the  proceedings  that,  as  far 
as  we  have  been  able  to  observe,  there 
is  nothing,  at  any  rate  as  far  as  the 
applicant  is  conc^ned,  in  the  way  of 
pleadings  so  that  the  grounds  for  the 
application  are  often  a matter  of 
surmise  until  the  case  is  actually 
unfolded  at  the  enquiry  and  it  is  then 
too  late  to  deal  .with  it  in  any  detail. 
A good  instance  arose  within  the  last 
year  or  so  at  Bollington  , . 

— 'Which  is  near  Macclesfield  in 
Cheshire — 

“ . . . A company  desired  to  build 
a small  factory  at  Kerridge  within  the 
Bollington  Urban  District.  The 
application  was  supported  by  the 
Bollington  Urban  District  Council  but 
objected  to  by  all  the  other  planning 
authorities  concerned,  as  far  as  we 
recollect,  upon  the  grounds  that  (a) 
BoiUngton  had  for  many  years  zoned 
a particular  area  for  industrial  develop- 
ment, and  (b)  that  to  build  at  Kerridge 
would  interfere  with  amenities  . . .” 

I perhaps  ought  to  interpose  there,  Sir, 
because  you  may  wonder  why  other 
planning  authorities  ' were  concerned — it 
is  within  the  Peak  Forest  National  Park 
area,  and  I think  there  is  a joint  planning 
board  for  that  area. 

“ . . . We  appeared  for  the  Council 
for  the  Preservation  of  Rural  England. 
To  our  surprise,  and  we  think  also  to 
the  surprise  of  the  representative  of  the 
planning  authority,  evidence  was  laid 
by  the  applicant  to  the  effect  that  one 
could  not  build  a factory  in  the  area 
zoned  because  on  one  side  of  the  road 
the  subsoil  was  running  sand  and  on 
the  other  side  it  had,  up  to  about  1930, 
been  the  night-soil  tip  for  the  town. 
Had  this  reason  been  disclosed  earlier, 
negotiations  could  have  been  had  with 
the  planning  authority  who  might,  in 
aU  circumstances,  have  withdrawn 
their  objection,  thus  saving  costs,  or, 
if  they  had  persisted  in  their  objection, 
would  have  had  the  opportunity  of 
leading  evidence  themselves  to  the 
effect  that  such  conditions  did  not 
prohibit  the  erection  of  a factory.” 

3220.  What  I think  the  Committee 
would  like  to  know  is  whether  it  is  the 
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submission  of  the  Chambers  of  Com- 
merce that  the  sort  of  difficulty  illus- 
trated by  those  two  cases  of  giving 
reasons  for  refusal  in  generalities  when, 
in  fact,  the  reason  for  refusal  is  some- 
thing quite  simple  and  specific  which  is 
not  mentioned  is  of  frequent  occurrence? 

Mr.  Bower:  We  understand  that  it 

is,  Sir. 

3221.  That  is  the  evidence  you  give  us? 

^Yes.  If  a planning  authority  has  it 

in  mind  to  refuse  an  application,  they 
ought  to  call  the  applicant  in  to  talk  ffie 
matter  over  before  actually  turning  him 
down  because,  as  Mr.  Shepherd  has 
instanced,  there  may  not  be  much  be- 
tween them. 

3222.  Do  you  wish  to  say  anything 

further  on  that,  Mr.  Shepherd? Mr. 

Shepherd : I should  like  to  add  this ; 

I have  felt  on  occasions  that  the  Minis- 
try, when  the  appeal  is  submitted  to 
them,  must  be  able  to 

3223  This  is  a further  stage,  is  it  not, 
because  so  far  we  have  been  dealing  with 
difficulty  with  the  local  planning 
authority  where  the  matter  has  not  yet 

gone  to  aj)peal? ^Yes,  Sir,  I am  not 

really  passing  from  that  point.  I am 
carrying  the  procedure  one  stage  further 
forward  by  saying  that  when  an  appeal 
is  first  lodged,  the  first  documents  which 
the  Ministry  receives  are  a copy  of  the 
determination  and  the  grounds  for  appeal 
and,  of  course,  the  uncertainty  of  the 
determination  begets  vagueness  in  the 
stating  of  the  grounds  of  appeal.  At  that 
stage  it  must  frequently  be  obvious  to 
the  Ministry  that  the  issues  are  by  no 
means  clearly  stated  on  those  documents, 
They  themselves  could  ask  both  parties 
— I think  it  would  have  to  be  first  the 
planning  authority  and  then  the  appel- 
lant— ^to  clarify  their  position  and  make 
clear  the  real  grounds  for  refusal.  In 
my  experience,  the  Ministry  does  not  take 
any  such  steps.  They  merely  ask  for 
further  observations,  with  no  indication 
as  to  what  matters  they  want  cleared 
up  and  without  exhortation  to  make  clear 
what  is  uncertain. 

3224.  Mr.  Symons:  Can  you  give  us 
any  examples  which  illustrate  faults  in 
the  procedure  of  tribunals  hearing 

appeals? Mr.  Bower:  I cannot 

answer  that  satisfactorily,  because  the 
evidence  that  came  before  us  was  more 
concerned  with  decisions  of  tribunals 
than  with  faults  in  procedure.  From  my 
own  knowledge,  I cannot  point  to  faults 


in  tribunals  themselves.  Our  Memoran- 
dum makes  some  general  points. 

3225.  Sir  Geoffrey  King:  I wonder 
what  is  behind  your  suggestion  that  all 
tribunals  should  be  given  power  to 
administer  the  oath.  May  I put  it  to 
you  in  this  way?  A very  great  deal  of 
business  is  done  by  just  relying  on  the 
word  of  the  other  man,  and  by  and  large 
you  survive,  shall  I say?  What  is  it 
that  makes  you  think  that  merely  because 
a person  has  a claim  against  a Govern- 
ment Department,  or  whatever  it  may  be, 
he  is  more  prone  to  lie?  I am  always 
puzzled  by  this  sudden  imposition  of  the 
oath — so  much  of  the  world  goes  on 

quite  happily  without  it? 1 think  a 

person  giving  evidence  in  court,  unless  he 
is  determined  to  commit  perjury,  has  to 
be  careful  what  he  says.  A tribunal  does 
not  have  quite  the  tradition  or  status  of 
a court  of  law  in  the  public  mind  and  is 
conducted  on  more  informal  lines.  A 
person  who  wants  to  get  his  point  home 
might  be  a little  more  unscrupulous  be- 
fore a tribunal  than  he  would  be  before 
a court  of  law,  and,  if  a tribunal  gets  a 
man  before  it  who  is  obviouslv  lying,  it 
might  help  in  the  extraction  of  the  truth 
if  they  could  bring  home  to  him  the 
seriousness  of  the  situation  by  asking  him 
to  take  the  oath.  In  that  case  he  becomes 
liable  to  the  penalties  for  perjury.  It 
is  psychological. 

3226.  May  I just  ask  one  further  ques- 
tion? In  commercial  arbitration,  do  you 

generally  have  evidence  on  oath? Mr. 

Shepherd : No. 

3227.  Mr.  Burman : We  were  given 
examples  of  procedural  faults  in  deal- 
ing with  planning  applications.  Both 
examples  occurred  in  the  north  of 
England.  Do  you  know  whether  such 

cases  are  widespread? 1 cannot 

answer  that. 

3228.  The  Ministry  of  Housing  and 
Local  Government,  when  they  were 
giving  evidence  here,  told  us  that  they 
had  advised  local  authorities  to  negotiate 
wherever  they  could,  but  what  we  have 
heard  today  seems  to  suggest  that  they 
do  not  do  so.  And  when  we  had  the 
County  Councils  Association  here  the 
other  day  they  again  told  us  that  they 
always  negotiated  wherever  they  could 
and  that  they  never  came  to  any  arbi- 
trary decision  without  contacting  the 
parties.  That  seems  to  be  entirely 
counter  to  what  you  have  told  us  today. 
Are  those  isolated  instances,  or  are  they 
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general  practice? ^The  examples  I 

quoted  concerned  Cheshire  and  Man- 
chester.— Mr.  Bower'.  I would  not  say 
they  were  confined  to  the  north  of 
England,  although  I have  no  specific 
evidence. 

3229.  Mr.  Russell : How  long  ago  did 

these  cases  occur? Mr.  Shepherd : 

Between  12  and  18  months  ago. 

3230.  Lord  Balfour  of  Burleigh'.  In 
the  two  cases  that  Mr.  Shepherd  gave, 
the  specific  feature  was,  was  it  not,  that 
the  actual  reason  for  refusal  was  clothed 
in  generalities  and  was  not  disclosed? 

In  the  case  of  the  one  within  my 

own  experience,  what  you  have  said  is 
undoubtedly  true.  Sir.  In  the  other  case, 
which  is  not  a case  within  my  own  ex- 
perience, it  appears  to  have  been  the 
appellant  who  did  not  disclose  that  he 
knew  that  the  factory  could  not  be  built 
on  the  land  which  the  local  authority 
had  zoned  for  industrial  development. 
The  common  element  which  led  me  to 
put  them  together  was  that  it  was  a 
failure  to  disclose  by  the  pleadings — if 
I may  call  them  that — what  was  really  in 
issue  between  the  parties  to  the  appeal. 

3231.  But  I understood  Mr.  Bower  to 
say  that  the  evidence  of  your  body  is 
that  that  was  a common  occurrence. 

Mr.  Bower:  It  is  our  impression 

that  there  is  not  sufficient  pre-hearing 
discussion  between  the  parties. 

3232.  But  commonly? Fairly,  yes. 

3233.  Mr.  Pritchard : Is  that  from  lack 

of  willingness  or  from  lack  of  time? 

I would  say  ignorance  in  many  cases. 

3234.  If  they  do  not  know,  one  can- 
not blame  them  for  not  putting  it  in 

their  pleadings,  can  one? If  he  does 

not  take  legal  advice,  the  applicant  prob- 
ably does  not  know  how  to  put  his  case 
forward.  If  he  takes  legal  advice,  the 
situation  is  different.  The  adviser  will 
know  the  points  which  ought  to  be 
brought  forward  and  he  will  try  to  get 
from  the  other  side  the  points  to  be 
answered. 

3235.  What  remedy  are  you  recom- 
mending for  this? Legal  advice — I 

think  that  is  the  only  answer. 

3236.  That  is  in  the  case  of  the  appli- 
cant. I take  it  that  the  planning  autho- 
rity are  sufficiently  well  advised,  are  they 

not? ^Yes. — Mr.  Shepherd:  The 

recommendation  that  I would  make  is 
that  if  a case  reaches  the  stage  of  an 
appeal  being  lodged,  where  it  is  obvious 


from  the  papers  that  there  has  been  a 
lack  of  candour  and  clarity,  the  Minis- 
try should,  immediately  on  deposit  of 
the  papers,  ask  for  better  details  to  be 
given  and  exchanged. 

3237.  Is  that  done  in  practice  at  aU? 

1 have  never  seen  it  done.  I can 

only  speak  from  my  own  experience,  but 
I have  neither  seen  it  done  nor  heard 
of  it  being  done,  but  I cannot  say  that 
it  is  not  done. 

3238.  As  far  as  you  are  concerned,  it 
does  not  come  out  until  the  people  have 

come  before  the  enquiry? There  is  a 

tendency  to  frame  your  grounds  of  objec- 
tion in  similarly  vague  terms  to  ensure 
that  your  are  covered  against  anything 
which  is  behind  the  local  authority’s 
screen. 

3239.  May  I come  back  to  the  subject 
of  tribunals?  Have  you  any  specific 
instances  of  complaints  because  the  oath 

was  not  administered? Mr.  Bower: 

No. 

3240.  It  is  purely  theoretical? ^No, 

it  is  not  theoretical.  Chambers  have 
written  in  and  said  that  this  is  a point 
that  does  come  to  their  knowledge,  but 
they  gave  no  names  and  no  instances. 

3241.  And  in  those  cases  there  was  no 
power  to  administer  the  oath,  or, 
although  there  was  a power,  the  oath 

was  not  administered? Mainly  there 

was  no  power.  There  are  also  bodies 
which  have  the  power  but  which  do  not 
do  it  as  a matter  of  practice. 

3242.  You  are  suggesting  that  it  should 

be  fairly  general? Fairly  general. 

Bodies  which  have  not  the  power  should 
have  the  power  to  use  it. 

3243.  They  should  have  the  power  but 
should  not  be  required  to  administer  tbe 

oath? It  should  rest  with  the  tribunal 

itself  to  decide  whether  to  use  the 
power. 

3244.  Mr.  Russell:  You  said  on  this 
question  of  the  oath  that  you  had  had 
complaints  from  Chambers  of  Com- 
merce. Do  you  think  that  the  com- 
plaints arose  on  cases  where  members 
of  your  organisation  did  not  like  the 

answer  the  tribunal  had  given? do 

not  think  so. 

3245.  Chairman : May  we  now  turn 
to  the  subject  of  enquiries  and  hearings? 

-Mr.  Shepherd  wants  to  give  an 

instance  of  what  might  be  called  a pug- 
nacious attitude  on  the  part  of  the 
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administration  which  might  be  reason- 
able in  a dispute  between  two  citizens 
but  is  not  appropriate  between  an 
administrator  and  a citizen. — Mr.  Shep- 
herd: 1 have,  Sir,  found  upon  occasions 
that  the  enquiry  is  regarded  as  if  it  were 
a civil  action  between  litigants  without 
the  advantages  of  discovery  of  docu- 
ments, so  that  in  fact  the  parties  are  even 
further  at  arm’s  length  than  they  would 
be  were  they  litigating  in  the  courts.  I 
have,  in  fact,  been  refused,  deliberately 
and  knowingly,  by  the  local  authority, 
copies  of  documents  which  were  avail- 
able to  the  public,  published  by  the  local 
authority,  merely  on  the  grounds  that  1 
was  concerned  in  the  conduct  of  an 
appeal  for  the  appellant  where  the  autho- 
rity was  the  respondent  to  the  appeal 
and  they  were  not  disposed  to  help  my 
case.  It  was  stated,  in  so  many  words, 
that  it  was  not  part  of  their  duty  to 
assist  an  appellant.  It  seems  to  me  that 
that  is  an  utter  misconception  of  the 
function  of  a ministerial  enquiry,  which, 
as  I understand  it,  is  to  get  at  the  true 
facts  on  which  the  Minister  should  give 
his  decision.  But  I must  confess  that, 
although  that  has  happened  more  than 
once,  I cannot  say  that  it  is,  by  any 
means,  a universal  or  general  practice. 

There  is  another  point  about  the  con- 
duct of  enquiries  that  I should  like  to 
make.  One  is  apt  to  be  faced  at  very 
short  notice  with  documentary  material 
prepared  by  a local  authority.  I have 
brought  with  me  a document  which  was 
handed  to  the  advocates  at  a public  local 
enquiry  into  a proposed  restriction  on 
parking  under  the  Road  Traffic  Act.  It 
consists  of  some  twenty  or  so  sheets  of 
tabular  statistics  of  traffic  flows  at 
various  hours  over  twenty-six  streets. 
Those  representing  the  objectors  were 
expected  to  cross-examine  the  proposing 
body’s  experts  immediatly  after  the  sub- 
mission of  their  evidence.  I should 
have  thought  that  it  would  not  be  im- 
possible, nor  involve  undue  formality  or 
complication,  to  require  an  auffiority 
proposing  to  use  detailed  statistics  or 
tables  or  surveys  in  evidence  at  the 
enquiry  to  give  notice  of  their  intention 
in  order  that  the  objectors  might  have 
proper  facilities  for  assessing  the 
accuracy  of  the  documents  and  the 
significance  of  them.  Otherwise,  I 
suggest  that  the  preparation  of  the  docu- 
ments is  a waste  of  public  money  and 
their  submission  an  abuse  of  the 
tribunal’s  time. 


3246.  Sir  Geojjrey  King:  Have  you 
ever  asked  for  an  adjournment  on  being 

presented  with  that  sort  of  thing? 

We  did  not  on  this  occasion  because  the 
inspector  saw  our  difficulty  and  ad- 
journed the  enquiry  in  order  to  go  to 
inspect  the  traffic  flow  that  evening.  It 
so  happened  that  in  that  case  the  prob- 
lem did  not  arise  in  grievous  form,  I 
have  asked  for  adjournments,  but  the 
difficulty  is  that  the  inspector  usually 
comes  expecting  to  sit  for  a day  or  two, 
and  very  frequently  he  has  another  en- 
quiry in  the  district  and  does  not  wish 
to  arrange  an  adjournment, 

3247.  I was  only  suggesting  that,  if 
you  could  get  an  adjournment,  it  would 

meet  the  difficulty? Yes,  but  it  is  a 

great  inconvenience  to  a large  number 
of  people, 

3248.  Mr.  Russell:  It  still  would  not 

meet  the  difficulty  of  counsel  and  solici- 
tors sitting  up  all  night,  reading  these 
things? 1 agree  entirely  with  that. 

3249.  Lord  Justice  Parker:  I see  that 
in  paragraph  17  of  your  Memorandum, 
you  come  out  in  favour  of  the  publica- 
tion of  the  inspector’s  report  at  the  same 
time  as  it  is  handed  to  the  Minister? 
Mr.  Bower : Yes. 

3250.  Am  1 right  in  thinking  that  that 

suggestion  is  in  order  to  enable  any  facts 
or  slips  that  have  appeared  in  the  inspec- 
tor’s repo'rt  to  be  corrected? es,  Sir. 

We  have  also  made  the  point  earlier  that 
the  inspector  is  an  employee  of  the 
Minister.  If  he  is  dependent  for  his 
promotion  and  pay  on  the  Minister,  he 
would  be  more  than  human  if  he  did  not 
tend  to  reflect  the  policy  of  the  Depart- 
ment for  which  he  was  working-  The 
first  safeguard  which  we  suggest  is  that, 
if  possible,  the  inspector  should  not  be 
under  the  control  of  the  Minister,  and 
the  second  is  that  his  report  should  be 
published.  If  the  inspector  knew  that  his 
report  was  to  be  made  public  he  would 
be  careful  to  be  as  impartial  as  he  pos- 
sibly could  in  drawing  it  up. 

3251.  The  only  other  point  I have  is 
paragraph  21  which  deals  with  appeals 
to  the  High  Court.  In  (a)  you  deal  with 
the  case  where  the  prescribed  procedure 
has  not  been  followed,  and  in  (c)  you 
deal  with  the  case  where  the  matter  is 
ultra  vires,  something  not  empowered  by 
the  statute.  Both  those  appeals  to  the 
court  exist  today  under  the  procedure  of 
the  Acquisition  of  Land  (Authorisation 
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Procedure)  Act,  1946,  but  you  introduce 
a third  appeal  in  your  (b)  on  grounds 
“ That  the  decision  of  the  Minister  is 
arbitrary  in  the  sense  that  it  is  contrary 
to  the  evidence  or  is  not  supported  by 
the  evidence  or  that  the  decision  is 
tainted  with  bias.”  May  I leave  bias 
out  for  the  moment  because  I dare  say 
that  that  would  be  covered  by  the  exist- 
ing appeals  to  the  court,  but  what  have 
you  in  mind — in  the  case  of  the  com- 
pulsory acquisition  of  land  or  town  and 
country  planning — by  the  Minister  decid- 
ing contrary  to  the  evidence?  I do  not 

follow  what  sort  of  case  could  arise. 

The  evidence  is  the  evidence  given  at  the 
enquiry.  After  the  enquiry,  departmental 
memoranda  may  be  exchanged  which 
may  bring  new  information  to  light 
which  would,  of  course,  not  be  known 
to  the  applicant  or  to  the  objector 

3252.  Mr.  Bower,  I do  not  want  to 

interrupt  you,  but  that  is  already  covered, 
is  it  not,  by  your  suggested  alterations 
in  procedure?  You  are,  in  fact,  saying 
that  if  the  Minister  is  going  to  consult 
somebody,  that  person  should  be  present 
at  the  enquiry  and  that  the  enquiry 
should  be  the  end  and  not  the  beginning 
of  the  assembly  of  the  facts  and  argu- 
ments?  ^Yes. 

3253.  Assuming  for  the  moment  that 
all  that  is  done,  what  room  is  there  for 

<6)? would  probably  help  if  I said 

that  paragraph  21  is  borrowed  almost 
wholly  from  the  French  Conseil  d’Etat. 


3254.  In  other  words,  {b)  is  really 
giving  to  the  court  an  over-riding  deci- 
sion on  policy  or  discretion  or  whatever 

you  like  to  call  it? Net  entirely,  but 

in  that  direction — in  contrast  to  the 
decision  of  the  House  of  Lords  in  the 
case  where  they  stated  that  the  statute 
gave  discretion  to  the  Minister  and  that 
there  was  nothing  for  them  to  look  at. 

3255.  Lord  Balfour  of  Burleigh'.  May 
I go  a little  further  into  this  question  of 
the  date  of  the  publication  of  the  inspec- 
tor’s report?  Take  a case  where  the 
facts  as  disclosed  in  the  report  may  be 
perfectly  correct  and  not  open  to  objec- 
tion at  all.  It  still  does  not  follow  that 
the  Minister  is  going  to  follow  the 

recommendation  of  the  inspector? 

No. 

3256.  There  may  be  over-riding 

reasons  of  policy? Yes. 

3257.  Would  it  not  be  very  disappoint- 
ing to  the  parties  if  the  inspector’s  report 
had  been  published  and  went  their  way 
on  facts  which  were  perfectly  correct, 
and  then  subsequently  the  decision  went 

the  other  way? If  he  got  an  adverse 

decision  it  would  be  disappointing,  but  is 
it  not  a healthy  thing  that  the  objector 
should  see  the  conflict  between  policy 
and  facts?  After  all.  as  a citizen,  he  has 
a say  in  determining  the  policy. 

Chairman : As  we  have  no  more  ques- 
tions to  ask  you,  it  remains  for  me  to 
thank  you  and  your  colleagues  for  your 
evidence. 


{The  witnesses  withdrew.) 
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Mrs.  a.  C.  Hawkins 

on  behalf  of  the  National  Citizens’  Advice  Bureaux  Committee. 

Mr.  G.  S.  Lindgren,  M.P. 

Mr.  a.  Telling 

on  behalf  of  the  Town  and  Country  Planning  Association. 


FIFTEENTH  DAY 
(Afternoon  session) 

The  Viscount  Newport 
Lt.-Col.  R.  B.  Verdin 
Major  R.  B.  Verney 
Mr.  F.  F.  Taylor 
Mr.  F.  G.  Holland 

on  behalf  of  the  Country  Landowners’  Association. 


SIXTEENTH  DAY 
Mr.  Desmond  Heap,  L.L.M. 

Mr.  S.  D.  Herington,  B.A. 

Mr.  E.  W.  Powell 
Mr.  F.  C.  Stigant,  B.A. 

Mr.  G.  a.  Wheatley,  M.A.,  B.C.L. 

Mr.  G.  R.  Proudlove,  M.A.,  Assistant  Solicitor 
on  behalf  of  the  Law  Society. 
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TAKEN  BEFORE  THE 

Committee  on  Administrative  Tribunals 
and  Enquiries 


FIFTEENTH  DAY 


Wednesday,  20th  June,  1956 


Present : 

The  Rt.  Hon.  Lord  Justice  Parker  {in  the  Chair). 

The  Lord  Balfour  of  Burleigh  Sir  Geoffrey  King,  K.C.B.,  K.B.E., 

Mr.  R.  Bowen,  Q.C.,  M.P.  M.C. 

Miss  K.  M.  Oswald  Mr.  A.  V.  Symons 

Mr.  J.  Littlewood  {Secretary), 

Mr.  J.  L.  Clark  {Assistant  Secretary). 


Memorandum  submitted  by  The  National  Citizens’  Advice 
Bureaux  Committee 

I.  The  Citizens’  Advice  Bureaux  Service 

(i)  Citizens’  Advice  Bureaux  were  set  up  as  an  emergency  service  to  meet  the 
needs  of  individual  citizens  for  information  and  advice  on  problems  arising  from 
war  conditions.  During  the  war  years  they  dealt  with  ten  million  enquiries. 

At  the  end  of  the  war  the  Ministry  of  Health  recognised  the  continuing  value 
of  such  a local  information  service  and  promised  legislation  to  enable  local  autho- 
rities to  provide  or  aid  it.  This  was  embodied  in  the  Local  Government  Act, 
1948  (Sections  134  and  136),  and  today  the  majority  of  bureaux  are  financially 
supported  under  one  or  other  of  those  sections. 

(ii)  The  bureaux  are  now  recognised  as  a permanent  part  of  the  social  machinery 
and  have  won  the  confidence  of  the  public,  who  use  them  increasingly,  and  of 
local  authorities  and  central  Government  departments  who  seek  their  aid  in  inter- 
preting their  policies  and  making  their  services  known  to  the  public.  Their  purpose 
is  stated  as : “to  make  available  to  the  individual  accurate  information  and  skilled 
advice  on  many  of  the  personal  problems  that  arise  in  daily  life ; to  explain 
legislation  ; to  help  the  citizen  to  benefit  from  and  to  use  wisely  the  services  pro- 
vided for  him  by  the  State,  and  in  general  to  provide  counsel  to  men  and 
women  . .” 

(iii)  The  pattern  of  the  bureaux  varies  from  place  to  place.  Some  are  directly 
administered  by  local  authorities,  but  most  are  controlled  by  independent  com- 
ihittees  representative  of  voluntary  organisations  and  local  authorities,  and  with 
the  local  officers  of  appropriate  central  departments  in  an  advisory  capacity. 

Each  is  an  independent  local  unit  but  all  are  closely  linked  with  the  National 
Citizens’  Advice  Bureaux  Committee,  which  provides  the  information  on  which 
their  work  is  based,  helps  with  the  recruitment  and  training  of  workers  and  in 
general  is  concerned  to  maintain  a high  standard  of  work  throughout  the  service, 

(iv)  At  the  present  time  there  are  450  bureaux  which  between  them  deal  with 
more  than  a million  enquiries  each  year,  ranging  from  simple  requests  for  informa- 
tion to  complex  family  and  personal  problems. 
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(v)  A considerable  part  of  the  Bureaux'  work  arises  from  the  need  to  help 
ordinary  people  to  put  their  case  to  ‘‘  authority  ” and  to  explain  the  decisions  of 
‘‘authority”  to  them.  The  attached  Memoranda  on  Rating  and  Valuation  will 
serve  to  illustrate  the  point  and  to  show  the  kind  of  supporting  material  that  is 
provided  for  the  bureaux.  (Not  printed.) 

II.  The  experience  of  Citizens’  Advice  Bnreaux  ia  Relation  to  Tribunals 
It  will  be  apparent  that  the  concern  of  Citizens’  Advice  Bureaux  is  mainly  with 
those  Ministries  concerned  in  the  broad  sense  with  the  adrninistration  of  the  social 
services,  and  that  our  experience  of  matters  falling  within  the  first  part  of  the 
Terms  of  Reference  of  the  Committee  is  thus  limited  to  the  Tribunals  coming 
under  this  heading. 

(i)  National  Insurance  and  National  Assistance 

Citizens’  Advice  Bureaux  are  in  general  satisfied  with  the  conduct  of  these  local 
tribunals  and  with  the  method  of  selection  of  the  members.  We  have,  however, 
some  criticisms  to  make;  — 

(a)  We  are  not  satisfied  that  sufficient  care  is  taken  to  ensure  that  applicants 

know  of  and  fully  understand  their  rights  of  appeal.  It  is  not,  in  our 
experience,  sufficient  that  this  should  be  set  out  in  some  printed  document, 
especiallv  in  the  case  of  semi-literate  people,  who  are  often  quite  genuinely 
frightened  by  the  printed  word,  and  who  need  to  have  a simply  worded 
explanation  especially  related  to  their  own  case. 

(b)  We  are  conscious  of  the  difficulty  experienced  by  many  people  in  presenting 

their  case  in  writing.  Some  of  these'are  helped  to  do  this  by  Citiezns’ 
.Advice  Bureaux  workers,  but  our  impression  is  that  others  may  well  be 
discouraged  from  appealing  because  of  this  requirement. 

(c)  In  the  case  of  National  Insurance  Tribunals  our  experience  suggests  that 

some  people  are  not  fully  aware  of  the  right  to  refuse  to  have  their  case 
heard  if  there  is  not  a full  attendance  at  the  Tribunal  and  do  not,  in 
most  cases,  understand  the  composition  of  the  Tribunal.  Since  the  oppor- 
tunity to  appeal  to  the  Commissioner  is  lost  if  the  Tribunal  decision  is 
unanimous  it  is  of  obvious  importance  that  the  appellant  should  clearly 
understand  and  appreciate  his  ability  to  refuse  to  fbe  heard  where  the 
membership  of  the  Tribunal  is  incomplete. 

(ii)  National  Health  Service 

Bureaux  have,  in  general,  expressed  satisfaction  with  the  method  of  working  of 
these  Committees  and  with  the  way  in  which  complaints  are  dealt  with.  There  is, 
however,  some  feeling  that  the  membership  is  over-weighted  on  the  professional 
side  and  although  a balance  may  be  kept  through  the  appointment  of  lay  members 
through  the  health  authority,  few  members  of  the  public  understand  this  or  know 
what  kind  of  people  are  appointed  under  this  heading  (e.g.  whether  trade  union 
representatives  are  included). 

(iii)  Ministry  of  Labour  and  National  Service 

Here  again  there  is  an  impression  that  many  people  do  not  know  of  their  right 
to  appeal  to  Hardship  Committees  or  to  Reinstatement  Committees.  It  is,  however, 
the  general  opinion  that  cases  are  fairly  dealt  with  once  they  are  put  forward. 

(iv)  Rent  Tribunals 

There  is  a general  feeling  that  the  work  of  Rent  Tribunals  is  not  yet  finished 
and  that  it  would  be  a misfortune  if  they  were  discontinued  too  soon  ; though  it 
is  recognised  that  the  necessity  for  them  will  diminish  as  the  housing  situation  eases. 
At  present  they  provide  a real  protection  for  small  people.  The  number  of  cases 
dealt  with  does  not  indicate  the  whole  service  rendered  by  these  Tribunals.  The 
knowledge  that  there  is  a possibility  of  appeal  to  a Rent  Tribunal  prevents  a good 
deal  of  injustice  being  attempted. 

We  also  feel  that  it  would  be  helpful  and  prevent  a good  deal  of  friction  and 
subsequent  applications  to  the  Tribunal  if  the  Clerk  and  his  assistants  could  be 
permitted  to  give  some  advice  to  would-be  landlords  and  prospective  tenants  before 
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a letting  is  agreed  to,  on  what  constitutes  a furnished  letting.  Quite  apart  from  the 
lew  landlords  who  deliberately  set  out  to  circumvent  the  Rent  Acts  by  putting  in 
a lew  poor  sticks  of  furniture,  it  is  still  quite  a common  and  honestly  held  belief 
mat  curtains  and,  e.g.  linoleum,  turn  an  unfurnished  letting  into  a furnished  one. 

Some  cases  of  dissatisfaction  with  a Tribunal’s  findings  have  been  cleared  up 
explanation  was  sought  and  given  ; it  would  appear  that  more  care 
is  needed  to  make  sure  that  both  sides  understand  the  reasons  for  the  decision. 

it  may  be  that  Rent  Tribunals  are  not  the  most  suitable  bodies  to  deal 
with  charges  for  services,  etc.  in  large  blocks  of  service  flats,  nor,  possibly  with 
unfurnished  accommodation  let  for  the  first  time  since  1939.  It  is  suggested  that 
both  these  rnight  be  more  satisfactorily  referred  to  County  Courts,  where  decisions 
would  be  arrived  at  with  the  help  of  assessors. 

(v)  Inland  Revenue 

The  involved  and  complicated  notes  on  income  tax  forms  present  almost 
insuperable  difficulties  to  the  less  educated  people.  Cases  reported  by  Citizens’ 
Advice  Bureaux  refer  to : — 

(u)  Tax  deduction  at  source  : where  the  taxpayer  had  no  means  of  knowing 
of  his  right  to  reclaim  tax  in  view  of  his  low  total  income. 

{b)  “Notional”  assessments  on  small  taxpayers:  where  the  right  of  appeal 
is  lost  if  the  assessment  is  not  challenged  within  21  days. 

(c)  PAYE  case,  where  a widow  was  quite  unaware  of  her  right  to  reclaim 
tax  paid  by  her  husband  who  had  died  during  the  year. 

In  cases  of  this  kind,  the  people  concerned  had  no  idea  of  the  procedure  they 
could  adopt  and  it  is  our  view  that  this  reflects  on  the  methods  used  to  ensure  that 
people  know  their  rights.  It  is  our  experience  that  the  Board's  officers  are  invariably 
helpful  when  a case  is  put  clearly  to  them  by  Citizens’  Advice  Bureaux 
workers.  We  are  less  certain  that  their  officers  are  skilled  in  interpreting  the  law 
to  quite  humble  and  often  illiterate  people  who  are  quite  unaccustomed  to  putting 
their  own  case. 

(vi)  Administrative  procedures  in  relation  to  Compulsory  Acquisition 

Bureaux  are  in  general  satisfied  by  the  way  in  which  enquiries  and  hearings  are 
conducted.  They  are  not,  however,  altogether  happy  about  the  way  in  which, 
after  enquiry  has  been  held,  the  decision  is  conveyed  to  those  concerned,  particularly 
to  the  less  educated  people.  Bureaux  are  conscious  that  real  worry  and  distress 
is  caused  by  the  apparent  reluctance  of  local  officials  to  explain  in  simple  language 
the  eifect  of  the  decision  that  has  been  arrived  at.  It  is  suggested  that  local 
authorities  should  be  urged  to  give  the  fullest  possible  information  to  the  people 
affected  as  soon  as  the  Minister’s  decision  is  made  known,  bearing  in  mind  the 
worry  and  anxiety  that  is  caused  by  prolonged  uncertainty. 

(vii)  General 

In  general  Citizens’  Advice  Bureaux  feel  that  the  tribunals  with  which  they  arc 
familiar  fulfil  a useful  service  and  are  in  the  main  well  conducted,  but  they  wish 
strongly  to  draw  attention  to  the  following  points:  — 

(fl)  We  are  not  satisfied  with  the  present  arrangements  for  making  known  to 
simple  people  their  rights  of  appeal.  We  should  like  to  see  a more 
imaginative  approach  on  the  part  of  officials  to  this  problem,  and  in 
particular  would  like  to  ensure  that  such  people  are  referred  to  Citizens’ 
Advice  Bureaux  for  an  explanation  when  it  seems  to  the  official  doubtful 
whether  they  have  fully  understood.  Would  it  not  be  possible,  for  example, 
to  print  a reference  to  Citizens’  Advice  Bureaux  on  the  appropriate  forms 
as  in  the  case  of  the  County  Court  Summons  forms  where  a recommendation 
to  this  eifect  by  the  Committee  on  Procedure  in  the  County  Courts  was 
adopted. 

32240  A 3 


Printed  image  digitised  by  the  University  of  Southampton  Library  Digitisation  Unit 


576 


COMMITTEE  ON  ADMINISTRATIVE  TRIBUNALS  AND  ENQUIRIES 


{b)  The  decisions  of  tribunals  are  not  always  understood  and  sometimes  a 
sense  of  grievance  is  engendered.  More  care  is  needed  to  make  sme 
that  peonle  understand  not  only  the  decision  of  the  tribunal  but  also  the 
reasons  for  it 

(c)  In  spite  of  splendid  work  done  to  ensure  the  informality  of  these  proceedings, 
they  are  nevertheless  intimidating  to  some  applicants.  This  applies 
especially  to  appeals  against  Second  Order  Decisions,  e.g.  to  the  Naticmal 
Insurance  Commissioner.  Bureaux  report  that  people  are  often  dis- 
couraged by  losing  their  first  appeal,  have  not  been  made  to  understand 
why  they  have  lost  it  and  therefore  are  too  disheartened  to  take  the  matter 
further. 

{d)  It  is  a very  real  hardship  to  some  people  who  are  not  accustomed  to 
expressing  themselves  in  writing  to  have  so  to  present  their  case. 
C.A.B.  workers  have  the  impression  that,  although  they  help  a good 
many  of  these  people  to  present  their  case,  there  are  many  more  who 
do  not  come  to  them,  who  are  unable  to  present  their  facts  clearly  and 
are  thus  at  a disadvantage  as  to  securing  a hearing  before  a Tribunal 
or,  if  they  do  get  a hearing,  in  presenting  the  facts  clearly  and  under- 
standing the  decision. 

(e)  If  it  should  be  recommended  that  opportunity  for  legal  representation 
should  be  extended,  we  would  hope  that  this  would  be  subject  to  the 
provisions  of  the  Legal  Aid  and  Advice  Act,  bearing  in  mind  that  legal 
aid  under  the  Act  is  not  free  but  related  to  the  ability  of  the  applicant 
to  pay  for  it. 

Examination  of  Witnesses 

Mr.  L.  Farrer-Brown  {Chairman) 

Mrs.  A.  C.  Hawkins 
Miss  L.  Smith 

on  behalf  of  the  National  Citizens  Advice  Bureaux  Committee. 

Called  and  Examined. 


3258.  Lord  Justice  Parker:  Your 

Memorandum  quite  naturally  covers  a 
limited  field  so  far  as  our  enquiry  is 
concerned  and  <I  think  that  it  deals 
mainly  with  the  necessity  that  people 
should  know  their  rights.  You  stress 
that  applicants  should  be  told,  amongst 
other  things,  their  rights  of  appeal,  and 
you  suggest  that,  in  some  instances, 
either  the  tribunal  itself  or  the  clerk  or 
a Ministry  official  should  explain  care- 
fully to  the  applicant  what  his  rights  are. 
How  far  is  that  done  already?  Take 
national  insurance  as  an  example,  does 
the  Insurance  Officer  explain  to  the 
applicant  carefully  what  the  procedure 

is  and  what  his  rights  are? Mr. 

Farrer-Brown : I think  we  should  make 
clear,-  Sir,  that  a number  of  the  sugges- 
tions we  have  made  would  seem  to  imply 
that  we  feel  officials  ought  to  do  more 
than  they  are  doing.  It  is  not  a general 
condemnation  of  the  action  of  officials. 
On  the  contrary,  our  experience  through 
Citizens  Advice  Bureaux  is  that  the 
general  body  of  officials  are  most  helpful. 


But  there  are  cases,  we  feel,  where  often 
the  applicant  is  left  in  a confused  state. 
Sometimes  I think  it  may  simply  be 
because  the  official  is  familiar  with  the 
technicalities  of  procedure  and  the 
regulations,  and  does  not  realise  that  they 
are  not  easily  understood  by  those  who 
are  not  familiar.  I think  the  Committee 
will  appreciate  that  in  the  main  the 
people  whom  the  Bureaux  are  dealing 
with  are  people  who  find  the  under- 
standing of  official  language  exception- 
ally difficult.  They  include  quite  a 
number  of  those  who  are  inarticulate, 
perhaps  semi-literate,  and  who  would 
not  understand  as  well  as  the  average 
members  of  the  community.  In  cases 
where  the  individual  just  does  not 
understand,  and  has  a sense  of  grievance, 
the  Bureaux,  by  taking  up  the  case, 
finding  out  the  true  situation  and  explain- 
ing it  in  very  simple  terms,  have  on 
occasion  discovered  that  there  is  a right 
of  appeal  which  can  be  operated.  But 
I think  it  is  only  fair  to  emphasise  that 
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we  are  dealing  with  a group  of  the  popu- 
lation which  in  these  matters  face  excep- 
tional difficulties. 

3259.  Just  to  clear  one  point  out  of 
the  way,  I think  you  would  agree  that 
the  advice  which  you  would  like  to  see 
given  would  be  only  in  regard  to  their 
rights  in  connection  with  procedure? 
^Yes. 

3260.  It  would  not  cover  the  case  of 
an  applicant  saying  to  the  official ; 
“What  are  my  chances  of  appeal?”? 

1 think  that  would  be  quite 

improper.  Sir,  and  we  are  not  thinking  of 
anything  of  that  nature. 

3261.  Coming  now  to  the  more  specific 

oases,  for  instance,  national  insurance, 
of  course  in  many  cases  an  applicant  will 
be  represented  by  his  union,  and  in  such 
a case,  I suppose,  the  union  will  fully 
explain  to  him  his  rights? ^Yes, 

3262.  You  are  dealing  in  general  with 

non-union  ■ cases?-^ Yes,  we  are.  We 

have  on  occasion,  anj^iow  through  the 
headquarters  of  the  C.A.B.,  had  the 
union  seeking  the  help  of  the  C.A.B.  in 
unravelling  these  problems.  There  was 
one' case  of  a lady  who  owned  a sub- 
post office  in  an  area  scheduled  for  slum 
clearance.  She  wanted  to  spend  money 
on  it  ; she  enquired  whether  it  was  in 
the  slum  clearance  area,  was  told  that 
it  was  not,  but  she  was  not  told  that  it 
was  in  fact  on  the  edge  of  the  slum 
clearance  area,  and  after  she  had  spent 
the  money  the  question  then  arose  of 
compulsory  purchase.  It  was  in  fact 
representatives  of  the  sub-postmasters 
wiho  came  to  the  C.A.B.  for  help  in 
clearing  this  up.  There  are  therefore 
some  cases  of  that  kind  where  help  is 
sought,  but  in  the  main  we  are  dealing 
with  individuals  who  have  not  got 
organisations  representing  them. 

3263.  You  suggest  in  your  Memo- 
randum that  it  might  be  possible  for 
officials  to  refer  applicants  to  you  in 
cases  wihere  they  are  wondering  whether 
they  should  appeal  or  not,  and  you  refer 

to  the  county  court  summons  form. 

This,  as  you  realise,  is  simply  an  offer 
on  the  part  of  the  C.A.B.’s  that  if  it 
is  felt  that  they  can  be  of  use  in  this 
way  then  they  would  be  glad  to  respond. 
On  this  county  court  summons  form, 
as  one  of  the  instructions,  there  ^ this 
statement:  “You  can  obtain  help  in 
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completing  the  form  at  any  County 
Court  Office  or  Citizens’  Advice 
Bureau 

3264.  If  some  such  forms  were  handed 
out  to  applicants  in  connection  with 
rights  of  appeal,  might  not  the  unions . 
feel  that  they  were  being  shortrcircuited; 
in  some  way?  The  suggestion  that 
people  should  consult  you  and  not  an.y- 
body  else  might  give  offence? — —It 
might,  but  invariably  the  local  C.A.B.,' 
from  the  nature  of  their  work,  must  be 
on  friendly  terms  with  the  various  local 
bodies,  and  that  kind  of  difficulty  has  not 
arisen  in  such  a way  as  would  lead  me  to: 
feel  that  there  might  be  offence.  So,  far 
as  I am  aware  there  has  been  no  criti-. 
cism  at  all  of  the  reference  on  the  county 
court  summons  form.— Hawkins: 
Many  appeals  would  be  no  concern  of; 
a union  in  any  case — ^for  instance,  retire-, 
ment  pension  appeals.  In  quite  a lot' 
of  the  matters  we  deal  with  we  should, 
not  be  cutting  across  the  unions  in  any 
way. 

3265.  In  section  II  (i)  of  your  Memo- 
randum you  refer  to  the  fact  that  some- 
people  are  not  fully  aware  of  their  right 
to  refuse  to  let  the  National  Insurance 
Local  Tribunal  deal  with  their  case  when 
they  - are  not  fully  staffed,  when  there- 
are  only  two  of  them — a matter  which 
is  of  some  importance  in  connection 
with  appeals.  Do  you  know  of  concrete 
cases?  One  would  think  that  the  first 
thing  the  chairman  would  do  would  be 
to  say:  “Look  here,  we  are  suppc^ed 
to  be  three,  there  are  only  two  of  us  ; 
are  you  content  that  we  should  de^ 
with  the  case,  or  do  you  want  a full 
attendance  of  three,  because,  mind  you,' 
it  wiU  affect  you  if  we  are  unanirhous  ”, 
and  so  on.  Do  they  not  point  that  out 

to  applicants  ? Mr.  Farrer-Brown : 

Yes,  they  say : “ Axe  you  content  that- 
we  should  go  on?  ”,  but  many  people 
just  do  not  understand  the  point  of  that 
and  do  not  realise  the  fact  that,  if  .there 
are  three  there  is  just  that  extra  chance 
that  there  may  not  be  unanimity, 

3266.  But  it  is  difficult  to  see  what 
else  one  can  do  except  to  depend  upon 
a chairman  to  put  it  in  simple,  cleaj^ 

language? If  is  a difficulty,  as  one 

sees,  Sir,  because  these  people  do  need 
a very  great  deal  of  help.  I cannot 
actually  quote  details  of  a case  here, 
but  quite  a number  of  the  Bureaux  who 

A 4 
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sent  in  information  on  which  this  Memo- 
randum was  based  have  made  a special 
point  of  this  particular  difficulty.  I 
think  the  fault,  if  fault  there  be,  is  on 
the  part  of  the  individual,  in  not  under- 
standing, rather  than  on  the  part  of 
the  tribunals,  but  it  does  seem  to  us  a 
sufficient  difficulty  to  justify  us  in  draw- 
ing your  attention  to  it. 

3267.  That  leads  me  to  another  point : 
do  you  find  that  there  is  any  desire  on 
the  part  of  applicants  to  be  legally 
represented — I do  not  mean  before  the 
Commissioner,  but  before  the  National 
insurance  Tribunal — on  a national  insur- 
ance case,  not  an  industrial  injury  one? 

I am  thinking  of  this  particular  class 
that  you  say  you  deal  with,  who  have 
difficulty  in  understanding  and  yet  are 
not  allowed  to  have  a legal  representa- 
tive: do  they  feel  the  need  for  it? 

I think  a certain  number  would  like  it, 
but  with  a large  number  their 
unfamiliarity  with  using  professional 
advice  does  not  create  a desire  in  their 
mind  for  it,  in  fact.  We  are  not  as 
an  organisation  completely  of  one  ramd 
on  this  question  of  legal  representation. 
There  are  some  among  xis — and  this 
applies  not  only  to  the  National  Insur- 
ance Tribunals  but  to  others,  too — who 
feel  that  the  option  of  having  legal 
reiHresentation  would  be  desirable,  but 
there  are  others  who  value  what  they 
call  the  social  case-work  atmosphere,  the 
informality  of  it. 

3268.  Of  course,  the  suggestion  is 

<Hily_of  an  option,  and  where  the  option 
exists'  in  the  case  of  industrial  injuries 
the  evidence  is  that  the  number  of  people 
who  avail  themselves  of  legal  representa- 
tion is  very  small,  but  it  does  just  cover 
the  class  of  person  who  feels  that  he 
is  at  a disadvantage,  who  possibly  is 
afraid  oi  intimidation,  and  who  would 
like  somebody  there? ^Yes. 

3269.  May  I now  pass  to  Rent 

Tribunals?  There,  broadly  speaking,  I 
am  right  in  thinking  that  you  feel  there 
is  still  a demand  for  the  Tribunals  in 
r^ard  to  furnished  lettings,  but  that  the 
j6::^g  of  standard  rents  and  matters  of 
tiiat  kind,  and  the  more  complicated  cases 
of  services  might  well  be  dealt  with  by 
tile  county  courts? Yes. 

3270.  You  say  that  it  would  help  if 
the  clerk  and  his  assistants  could  give 
advice  to  would-be  landlords  and  pros- 
pective tenants,  before  a letting  is  agreed 


to,  as  to  what  constitutes  a furnished 
letting.  Would  it  not  be  very  inadvis- 
able for  anybody  connected  with  the 
Tribunal  to  give  such  advice,  because 
it  is  a matter  of  degree  as  to  what  con- 
stitutes a furnished  letting,  and  if  .the 
clerk  gave  wrong  advice  there  might  be 
a very  real  grievance — ^would  you  a^ee? 

^This  is  a matter,  I admit  on  which 

we  are  not  all  of  one  mind. — Miss 
Smith:  We  do  feel  strongly  in  Bristol 
that  the  Rent  Tribunals  have  a great 
deal  of  work  to  do  still.  Our  experience 
is  that  the  accommodation  problem  is 
only  easing  very  slightly,  and  that  there 
will  be  a need  for  the  Rent  Tribunals 
and  their  work  for  a very  long  time  to 
come.  What  I am  going  to  say  is  based 
on  our  general  experience  in  connection 
with  the  register  of  accommodation 
which  the  Bristol  Bureau  keeps  going, 
which  includes  a section  for  furnished 
and  partly  furnished  rooms  and  flats. 
We  quite  often  get  people  coming  in 
who  are  going  to  let  rooms  or  part  of 
their  house  for  the  first  time,  perhaps 
it  is  a woman  who  has  recently  been 
widowed,  or  a couple  whose  children 
have  grown  up  and  married  and  gone 
away  from  home  and  therefore  left 
rooms  unoccupied  which  they  feel  they 
could  usefully  let.  These  people  want 
to  let  in  such  a way  that  they  can  retain 
their  rights  to  obtain  possession  without 
difficulty,  and  in  some  cases  they  may 
have  rooms  which  are  not  fully 
furnished,  and  they  come  to  us  and  say 
that  they  think  of  letting  it  partly 
furnished.  We  usually  ask  them  what 
they  propose  to  put  in  it,  because  we 
have  a general  idea  of  the  fact  that  it 
must  be  essentials  and  a substantial  pro- 
portion of  the  furniture,  but  we  do  not 
know  whether  we  are  really  meeting  their 
questions  fairly,  and  we  do  know  also 
that  there  is  a great  deal  of  misunder- 
standing on  the  part  of  the  landlords  and 
tenants  about  this,  that  quite  a number 
of  people  letting  rooms  like  that  have 
the  idea  that  if  they  simply  leave  lino 
on  the  floor  and  put  curtains  at  the 
windows,  and  perhaps  have  a plant  stand 
or  an  overmantel,  that  it  is  a furnished 
letting,  and  that  they  will  then  be  able 
to  get  possession  later  on.  My  own 
experience  as  a case-worker  for  the  legal 
advice  panel  is  that  I frequently  get 
tenants  coming  along  with  notice  to  quit, 
who  tell  me  that  the  landlord  has  said 
that  he  is  going  to  turn  them  out  at 
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the  end  of  a week’s  notice,  and  that  he 
can  do  so  because  it  is  a furnished 
letting,  and  it  may  be  I think  quite  a 
genuine  misunderstanding  on  the  land- 
lord’s part. 

3271.  I can  understand  that  would-be 
landlords  and  tenants  would  like  advice. 
The  only  thing  that  worries  me  is  is 
the  clerk  to  the  Tribunal  the  person  to 
give  them  advice?  Is  it  not  a question 
of  gettmg_  advice  either  from  you  or 

irom  solicitors  ? Mr.  Farrer-Brown : 

K “ 7 appreciate  the  difficulty  of 

the  clerk.  Sir.  I believe  you  yourselves 
•win  sympathise  with  the  need,  and  the 
difficulty  is  to  find  the  means. 

3272.  Yes.  Now  you  have  a section 
on  the  Inland  Revenue.  I quite  under- 
stand your  points  there,  but  I am  not 
going  to  ask  you  any  questions  on  them 
because  I think  they  are  really  outside 

our  terms  of  reference. am  sorry, 

we  were  not  aware  of  that  until 
afterwards. 

3273.  It  is  part  of  the  administration, 
rathe.r.^  ^ Then  so  far  as  compulsory 
acquisition  of  land  is  concerned,  I would 
like  to  ask  you  this:  do  you  find  that 
in  many  cases  it  is  the  amount  of  com- 
pensation which  he  is  going  to  receive 
which  worries  the  citizen  and  makes  him 
intent  on  fighting  the  case,  or  in  general 
are  the  people  who  object  objecting  for 
reasons  other  than  the  financial  reasons? 

1 think  both,  Sir,  and  many  cases  of 

course  might  seem  of  rather  minor 
importance,  but  they  are  often  very 
important  to  these  individuals. 

3274.  Yes.  Then  you  say : “ Bureaux 

are  conscious  that  real  worry  and  dis- 
tress is  caused  by  the  apparent  reluc- 
tance of  local  officials  to  explain  in 
simple  language  the  effect  of  the  decision 
that  has  been  arrived  at”.  It  is  the 
Minister’s  decision  that  you  are  speak- 
ing of  here? It  is  not  just  the 

Minister’s  decision ; it  is  any  decision 
arising  out  of  this.  It  really  is,  I think, 
explaining  or  giving  them  the  full  under- 
standing of  why  a particular  decision  has 
been  reached  which  may  be  adverse  to 
them ; they  are  often  completely  in  a 
muddle  about  the  whole  thing. 

3275.  At  all  stages  of  the  procedure? 
1 fear  so. 

3276.  We  have  been  told  that  the 
Minister  gives  rather  detailed  reasons 
now  in  compulsory  acquisition  cases.  Is 


that  not  simple  enough  for  the  class  of 
person  you  are  thinking  of  to  under- 
stand, or  are  the  reasons  not  properly 

stated? One  has  got  to  admit  that  it 

is  not  so  much  a fault  on  the  part  of 
the  Minister  in  presenting  his  decision 
as  this  inability  of  a not  insubstantial 
group  to  understand  merely  from  printed 
and  written  statements.  They  do  need 
it  explained  and  explained  rather 
laboriously,  in  relation  to  their  particu- 
lar circumstances.  I am  sorry  to  have 
to  appear  to  be  stressing  this,  but  this 
is  the  group  which  in  the  main  we  are 
dealing  with. 

3277.  I am  wondering  whether  it  is- 
for  the  Minister  or  the  Ministry  as  it 
were  to  sit  down  and  explain  the 
reasons  or  whether  that  is  no  part  of  the 
Ministry’s  function,  provided  the  reasons 
are  put  in  language  which  any  ordinary 

person  can  understand? If  one  wants 

to  avoid  a sense  of  grievance  or  undue 
worry,  then  I think  in  certain  cases  that 
further  explanation  is  necessary.  It 
may  be,  of  course,  that  we  see  the  worst 
cases,  because  on  the  whole  we  only  see 
those  who  come  to  us  because  they  are 
unduly  worried  or  have  this  sense  of 
grievance.  Therefore  to  that  extent  our 
view  is  undoubtedly  biased,  but  there 
are  many  cases  where  the  Bureau,  after 
going  into  the  matter  and  receiving 
great  help  from  the  officials,  have  then 
been  able  to  get  the  person  to  under- 
stand, and  the  sense  of  being  unfairly 
treated  and  all  that  sense  of  worry  and 
dissatisfaction  because  they  have  not 
understood  have  disappeared,  and  one 
has  been  able  then  to  help  them  to  adjust 
their  future  action. 

3278.  I am  still  not  clear.  May  I put 
it  this  way:  if  the  dissatisfied  citizen 
came  to  you  with  the  letter  giving  the 
Minister's  reasons  would  you  be  able  on 
reading  it  to  understand  it  and  be  able 

to  explain  it? ^Not  always,  because  on 

occasions — and  this,  I think,  sometimes 
arises  from  the  familiarity  that  all 
officials  properly  get  with  their  pro- 
cedures— there  are  things  which  are  not 
stated  specifically  and  which  have  got  to 
be  probed  into. 

3279.  In  other  words,  the  reason?  are 

not  given  in  sufficient  detail?^ ^Yes, 

or  the  particular  statutory  reference  is 
not  always  given.  It  may  be  in  those 
cases  that  it  is  just  the  failure  of  the 
human  element,  but  we  have  had  cases 
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which  have  taken  quite  a lot  of  probing. 
Once  you  have  got  to  the  root  of  the 
matter  the  thing  can  be  cleared  up  fairly 
quickly. 

3280.  Sir  Geoffrey  King'.  Mr.  Farrer- 
Brown,  there  are  one  or  two  questions 
I want  to  ask  you  about  National 
Insurance  Tribunals,  because  I am  a little 
puzzled  by  one  or  two  things.  First  of 
all,  on  this  question  of  letting  people 
know  their  rights  of  apjreal,  you  are  of 
course  aware  that  National  Insurance 
Offices  have  a large  number  of  callers  ; 
have  you  any  comment  to  make  on  the 
kind  of  help  that  the  callers  get,  long 
before  there  is  any  question  of  going  to 
the  Commissioner  or  anything  else? 
Have  you  any  comment  on  the  kind  of 
advice  they  are  given,  because  that  is 

where  this  advice  should  be  given? In 

the  main  out  experience  is  that  the 
officers  are  very  helpful.  But  there  are 
— and  I think  this  is  not  surprismg  in 
any  large  organisation— a number  who 
seem  either  a little  offhand  or  else  not 
fully  aware  of  the  difficulty  which  the 
enquirer  is  having  in  understanding 
what  it  is  all  about.  Once  the  matter 
is  taken  up  with  either  the  local  or  the 
central  offices  then  without  exception 
one  has  had  the  fullest  help  in  getting 
the  matter  cleared  up. 

3281.  Then  I just  wanted  to  get  in 
focus  this  suggestion  about  putting  the 
reference  to  the  C.A.B.S  on  the  form. 

I have  got  some  figures  here  from  a 
report  on  National  Insurance  that  there 
are  about  60,000  appeals  in  one  year, 
and  about  two-thirds  of  them  concern 
unemployment  benefit  and  industrial 
injuries.  Would  you  agree  that  by  and 
large  neither  unemployment  benefit  nor 
industrial  injury  cases  are  the  kind  of 
thing  which  the  C.A.B.s  get  very  much? 

Miss  Smith : We  get  really  quite  a 

surprisingly  large  number  of  them. 

3'^82.  Of  which  kind? Of  both 

.kinds,  from  employees  who  are  not 
members  of  a trade  union.  In  the 
ordinary  way,  of  course,  the  trade  union 
would  deal  with  those  questions,  but  I 
myself  am  quite  surprised  at  the  number 
who  are  not  members  or  who  have 
allowed  their  membership  to  lapse,  and 
who  come  along  to  us. 

3283.  It  is  quite  a feature  in  the  big 

Mr.  Farrer-Brown:  Yes,  Sir, 

it  will  vary  from  Bureau  to  Bureau 
according  to  its  locality. 


3284  This  question  of  making  people 
aware  of  their  rights  of  appeal  is,  as 
you  know,  Mr.  Farrer-Brown,  a subject 
with  which  I have  wrestled  personally 
for  many  years.  Have  you  any  sugges- 
tions beyond  the  one  you  make,  because 
if  people  will  not  read  things  and  will 
not  listen  to  the  radio,  and  so  on,  it  is 
extremely  difficult  to  reach  the  kind  of 

people  in  whom  you  are  interested? 

It  is  extremely  difficult,  Sir.  One  sugges- 
tion which  has  been  made  is  that  a small 
leaflet  of  the  question  and  answer  kind, 
such  as  your  former  Department  and 
others  have  brought  out,  relating 
specifically  to  rights  of  appeal,  might 
help,  particularly  if  you  could  put  at 
the  end  of  it,  in  , prominent  type,  a 
suggestion  that  if  people  are  still  not 
clear  they  should  consult  the  offices  of 
the  Department  or  some  other  bodies. 

I wonder  whether  one  need  exclude  a 
reference  to  trade  unions,  if  they  would 
be  willing  to  help  on  this?  It  does  not, 

I think,  affect  my  basic  plea,  namely, 
that  there  is  a not  insubstantial  group 
who  need  almost  the  personal  general 
practitioner  adviser.  If  they  will  come 
to  that  kind  of  person,  the  Bureau  or 
whoever  it  may  be,  then  they  will  get 
the  Jielp  they  need,  but  a certain  number 
of  them  are  just  not  aware  that  they 
can  get  that  help,  and  they  constitute 
almost  the  major  problem.  A leaflet  with 
a direction  is  about  the  best  one  can  do, 

I think,  because  in  the  last  resort  there 
are  some  who  probably  cannot  be 
helped  and  saved  in  this  way. 

3285.  I want  now  to  refer  to  this  ques- 
tion of  the  full  attendance  of  the 
Tribunal.  I think  you  have  rather  over- 
stated the  matter  when  you  say : “ Since 
the  opportunity  to  appeal  to  the  Coni- 
missioner  is  lost  if  the  Tribunal  decision 
is  unanimous  . . . ”.  All  that  is  needed 
is  the  leave  either  of  the  Tribunal  or  of 
the  Commissioner,  and  the  question  I 
wanted  to  put  to  you  is : have  you  any 
record  of  any  cases  where  first  of  all 
there  were  only  two  people  there,  and 
where  on  a request  for  leave  to  appeal 
it  was  rejected,  in  your  opinion  wrongly. 

One  or  two  of  the  Bureaux  have 

said  that  they  had  actual  cases  on  which 
they  based  this  particular  view.  I am 
not  in  a position  to  suggest,  indeed  I 
am  glad  I am  not,  that  this  has  been 
widespread,  but  there  have  been  cases. 

3286.  I wonder  if  we  might  ask  you 
to  put  in  a little  note  about  one  or  two 
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of  these,  because  one  does  want  to  get 

the  real  facts  in  this  type  of  case? 

We  should  be  glad  to  put  that  in,  Sir. 

3287.  The  next  point  I want  to  put  to 
you  is  something  which  you  do  not  raise 
in  your  Memorandum,  but  which  has 
been  raised  by  a number  of  people.  Have 
you  in  your  experience  had  complaints 
about  the  place  where  the  National 
Insurance  Local  Tribunals  sit?  They  do 
in  fact  generally  sit  at  the  offices  of  the 
Ministry  of  Pensions  and  National 
Insurance ; have  you  any  views  about 

that,  for  example,  that  it  is  wrong? 

I have  not  heard  anything  of  that. 
Indeed,  as  you  will  see,  the  general  view 
of  the  Bureaux  is  one  of  being  satisfied 
with  the  conduct  of  these  Tribunals  in 
general,  as  with  other  Tribunals.  The 
points  we  make  are  rather  minor  points 
for  improvement.  The  general  reaction 
of  the  Bureaux  to  these  various  tribunals 
is  that,  so  far  as  the  group  of  the  popu- 
dation  we  deal  with  is  concerned,  there 
is  not  serious  complaint. 

3288.  Would  you  care  to  answer  this 

question,  your  answer  being  based  on 
your  general  experience?  It  has  been 
suggested  by  another  witness  that  it 
would  be  better  for  these  tribunals  to  sit 
in  a magistrates’  court  rather  than  in  the 
offices  of  the  Ministry — would  you  agree 
with  that? think  my  general  reac- 

tion— this  is  not  a matter  which  has  been 
discussed  by  the  Committee— would  be 
that  the  more  we  can  keep  in  the  social 
service  atmosphere  the  better,  it  does 
mean  something. 

3289.  So  far  as  your  experience  goes, 

the  fact  that  they  sit  in  the  Ministry’s 
offices  (has  not  given  cause  fcfr  com- 
plaint?  No,  there  is  no  feeling  of 

grievance  on  that  at  all. 

3290.  On  this  rather  vexed  question 
of  legal  representation,  would  you  say 
that,  if  on  financial  grounds  it  was  not 
possible  to  extend  legal  aid  to  adminis- 
trative tribunals,  then  the  panting  of  the 
right  of  legal  representation  would  be 
a rather  empty  privilege  for  the  kind  O'f 

people  with  whom  you  deal? Al- 

thou^  it  is  early  days,  the  cost  to  the 
individual  of  legal  aid  is  already  giving 
concern  to  some  of  the  Bureaux,  and  I 
think  that  fact  may  be  influencing  their 
minds  a little  on  this  question  of  legal 
representation  before  other  bodies.  On 
the  whole,  if  the  right  to  have  legal 
representation  should  be  granted,  I think 


the  general  view  of  the  Bureaux  would 
be  that  it  would  be  better  at  later  stages 
of  appeal  rather  than  at  all  stages. 

3291.  For  example,  in  a case  before 
the  National  Insurance  Commissioner? 

Yes.  We  are  getting  rather  con* 

cerned  about  costs.  Not  all  our  clients 
are  in  straitened  circumstances  finan- 
cially, but  a goodly  proportion  of  them 
are. 

3292.  Can  you  or  your  colleagues  give 
me  any  idea  of  the  kind  of  case  in  which 
you  have  felt  that  there  ought  to  be 

legal  representation? Could  we  again 

ask  leave.  Sir,  to  put  in  those  cases?  We 
believe  we  can  produce  examples. 

3293.  On  the  question  of  stating*, 
grounds  of  appeal  in  writing,  they  cam 
be  extremely  complicated  in  industrial 
injury  cases.  Do  you  think  that  ini 
national,  insurance  cases  they  are  compli- 
cated, or  is  it  simply  that  the  people 
pannot  tin  any  case  express  them  iii 

writing? ^I  think  to  a large  extent  it 

is  that  people  just  cannot  express  them 
at  all.  It  is  rather  sad  that  it  should  be 
so,  but  I think  that  is  the  root  of  it.  Of 
course,  although  one  becomes  familiar 
with  these  things,  even  to  the  reasonably 
educated  intelligent  person  many  of  them 
are  not  easy  to  understand  with  com- 
plete certainty. 

3294.  Mr.  Bowen : I want  to  follow- 

up an  answer  -which  you  gave  to  one 
of  Sir  Geoffrey’s  questions,  when  you 
referred  to  your  anxiety  relating  to  the 
cost  of  legal  aid  in  the  County  Courts. 
Is  what  you  had  in  mind  the  amount 
which,  the  National  Assistance  Board 
assess  as  the  contribution  to  be  paid  by 
the  person  seeking  legal  aid? Yes. 

3295.  Your  complaint  is  that  this  con- 
tribution is  greater  than  was  anticipated? 

^Yes.  I do  not  know  that  I would 

describe  it  as  a complaint.  I merely  men- 
tioned it  'in  (passing  as  something  of 
which  Bureaux  have  only  recently  be.- 
come  aware.  Already  they  are  finding 
cases  of  people  who  wish  to  have  legal 
aid  and  who  are  put  off  from  havina  it 
by  the  amount  they  would  be  required 
to  pay.  I do  not,  however,  wish  to  pur- 
sue it  further,  ibeoause  the  'legal  aid 
scheme  has  not  been  in  operation  long; 
enough  for  our  experience  to  be  of  much 
value. 

3296.  As  I understand  it,  members  of 
your  service  do  not  normally  accompany 
persons  appearing  before  an  administra- 
tive tribunal.  In  the  case  of  trade 
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unions,  it  is  quite  common  for  a trade 
union  representative  actually  to  accom- 
pany the  person  appearing  before  the 
tribunal,  and  also  the  British  Legion 
does  the  same  in  the  case  of  pensions 

appeals. No,  we  give  behind  the 

scenes  advice — whelping  on  procedure  and 
then  often  following  up  after. 

3297.  Is  your  advice  confined  to  pro- 
cedure?  -No.  It  does  embrace  pro- 

cedure, but  it  is  not  only  that. 

3298.  Assuming  a man  comes  to  you 
and  savs : “ I have  been  before  a tri- 
bunal, and  1 want  to  know  how  I can 
appeal  ”,  you  tell  him  what  he  has  got 
to  do.  If  he  says  to  you : “ Do  you 
think  it  is  worth  my  while  appealing?  ”, 

do  vou  advise  him  on  that? You  will 

realise  that  that  is  a very  delicate  situa- 
tion, but  in  so  far  as  the  Bureaux  exist  to 
try  and  help  people  to  reach  decisions 
and  clear  up  problems,  the  worker  in 
the  Bureau  will  endeavour  to  put  all  the 
facts  clearly  before  the  person,  discuss 
them  with  him,  and  not  so  much  say: 
“You  ought  to  do  this”  but  try  and 
lead  him  to  make  the  decision.  I hope 
I am  not  appearing  to  be  running  away 
from  your  question,  I do  not  intend  that. 
What  I want  to  make  clear  is  that  the 
Bureau  does  attempt  to  be  the  kind  of 
friend  who,  having  access  to  knowledge, 
will  help  the  person  to  reach  a decision 
which  may  either  solve  his  problem  for 
him  or  help  him  to  solve  his  problem. 
Therefore,  to  some  extent,  if  the  ques- 
tion arises  should  he  or  should  he  not 
appeal,  the  matter  will  be  discussed. 

*3299.  Would  you  not  say  that  the 
question  whether  he  should  or  should  not 
appeal  is  one  which  is  probably 
troubling  the  person  who  comes  to  you 

more  than  how  he  should  appeal? 1 

think  so. 

3300.  That  is  to  say,  it  is  at  least  as 
important  that  the  person  should  be  able 
to  have  advice  as  to  whether  he  should 
appeal  as  it  is  that  he  should  have  advice 

as  to  how  he  should  appeal? 1 would 

not  deny  that,  Sir,  but  the  point  I am 
making  is  that  the  Bureau  would  deal 
•with  the  individual  as  if  it  were  his 
friend.  It  would  however  refrain  from 
saying:  “You  ought  to  do  this  or  you 
ought  to  do  that”. 

3301.  In  the  normal  way  the  question 
would  be  put : “ Do  you  think  it  is  worth 
my  while  appealing?  While  I am  not 
suggesting  that  you  commit  yourselves 
one  way  or  the  other,  if  you  are  really 


going  to  help  the  man  who  seeks  assist- 
ance have  you  not  got  to  give  an  answer 

to  that  question? ^There  does  come  a 

point  where  in  fact  a Bureau  cannot 
give  advice,  but  I think  the  fact  that 
most  of  the  people  who  come  to  the 
Bureaux  do  seem  to  go  away  satisfied 
that  they  have  been  helped  is  really  the 
best  answer  to  your  question.  Some- 
times Bureaux  cannot  give  advice  be- 
cause there  is  just  a possibility  of  their 
being  held  legally  responsible  for  it. 

3302.  Would  you  not  agree  that  as  far 

as  advice  as  to  procedure  for  appealing 
is  concerned  there  is  really  no  reason 
why  that  should  not  be  given  by  the  staff 
of  the  Ministry  concerned,  but  when  it 
comes  to  advising  as  to  whether  or  not 
a person  should  appeal,  it  is  far  better 
that  the  advice  should  come  from  some- 
one outside  the  Ministry? 1 agree, 

So  long  as  it  is  appreciated  that  there 
is  a not  insubstantial  group  who  will  not 
get  a full  understanding  merely  by  the 
printed  word.  For  these  people  a patient 
explanation  is  necessary.  Printed  leaflets, 
however  clear,  are  not  good  enough. 

3303.  When  it  comes  to  an  appeal  does 
the  service  of  the  Bureau  include  filling 
in  the  necessary  forms  for  the  appellant, 
wording  his  appeal  for  him,  and  doing 
matters  of  that  kind? — ^Yes. 

3304.  Do  they  advise  him  whether  or 
not  he  should  call  a witness? — They  try 
to  be  as  complete  a friend  to  him  as  they 
can.  With  some  problems  they  may  in 
fact  do  the  delving  themselves,  possibly 
with  the  aid  of  the  poor  man’s  lawyer 
or  some  helpful  solicitor. 

3305.  What  type  of  person  would  be 
giving  this  advice? — ^The  staff  of  the 
Bureaux  are,  in  the  main,  fully  trained 
social  workers.  In  the  remoter  country 
areas  we  may  have  a carefully  picked 
voluntary  person  ; as  a rule  those  are  the 
bureaux  where  the  volume  of  work  is  not 
large.  In  most  of  the  large  Bureaux  in 
the  towns  there  are  also  associated  with 
them  barristers  or  solicitors  acting  as 
what  we  used  to  call  a poor  man’s 
lawyer.  The  Bureaux  recognise  that  they 
can  only  give  a kind  of  general  prac- 
titioner service  and  that  on  many  of  the 
matters  coming  before  them  they  must 
seek  the  specialist  help  of  the  appropriate 
agency,  whether  government  or  voluntary. 

3306.  Would  the  Bureaux  conduct  a 
correspondence  on  behalf  of  a person  if, 
for  example,  he  had  received  an 
ambiguous  letter  on  a town  planning 
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matter? — If  requested,  either  the  local 
bureau  or,  if  they  felt  the  problem  was 
beyond  their  power  to  unravel,  the 
national  committee  of  the  C.A.B’s,  would 
take  it  up,  usually  with  central  govern- 
ment. 

3307.  Have  you  any  views  as  to 
whether  the  chairmen  of  tribunals  should 
always  be  lawyers? — I think  that  point 
has  not  been  raised  at  all,  Sir.  Indeed, 
there  has  been  no  observation  to  rhy 
knowledge  about  the  constitution  of 
them.  Bureaux  have  generally  been 
satisfied  with  the  conduct  of  the  pro- 
cedures. 

3308.  As  far  as  the  Rent  Tribunals  are 
concerned,  you  have  stressed  that  it  is 
important  that  this  work  should  go  on ; 
are  you  satisfied  that  the  Tribunals  are 
doing  the  work  satisfactorily,  in  con- 
nection with  furnished  lettings? — Yes, 
for  the  work  for  which  they  were  set  up. 
Sir,  with  the  two  exceptions  we  have 
mentioned.  We  think  in  certain  cases 
those  tasks  do  seem  a little  bit  beyond 
the  capacity  of  the  tribunal,  but  for  the 
job  for  which  they  were  set  up  we  have 
no  complaint. 

3309.  Lord  Balfour  of  Burleigh'.  You 
say  in  your  Memorandum  that  the  pur- 
pose of  the  Bureaux  is : “ to  make  avail- 
able to  the  individual  accurate  informa- 
tion and  skilled  advice  on  many  of  the 
I^rsonal  problems  that  arise  in  daily 
life  ”.  That  is  a very  admirable  objective, 
but,  forgive  my  saying  so,  you  seem 
rather  to  run  away  from  it  a little, 
because  you  say  you  are  afraid  some- 
times of  accepting  legal  responsibility. 
You  have  fully  trained  social  workers 
and  you  have  associated  experts,  and  you 
are  dealing  with  people  who  generally 
do  not  have  a very  high  level  of  educa- 
tion or  intelligence.  I thought  it  would 
be  your  job  really  to  assess  the  situation 
and  do  what  you  say,  that  is  give  skilled 
advice  on  personal  problems.  Surely  in 
hundreds  and  hundreds  of  cases  your 
Bureaux  must  do  that  very  thing?— Yes. 
I am  sorry  if  I created  the  impression 
of  running  away,  it  was  not  my  intention 
to  do  that.  The  point  I was  trying  to 
make  was  that  we  do  everything  possible 
to  bring  the  particular  enquirer  to  the 
point  where  he  himself  feels  happy  about 
making  the  decision.  The  point  I was 
trying  to  emphasise  was  that  the  bureaux 
do  avoid  saying  to  the  person : “ This  is 
what  you  ought  to  do  ”.  It  is  often  more 
laborious  to  try  and  keep  on  discussing 
the  thing  with  them  until  they  themselves 


come  to  the  decision  and  say : “ I think 
I ought  to  do  this  ”,  but  it  is  felt  from 
experience  that  the  only  satisfactory  way 
is  to  make  them,  by  this  help  and  skilled 
advice,  solve  their  own  problem  or  feel 
that  they  are  solving  it.  On  the  question 
of  legal  responsibility,  we  are  on  occasion 
told  by  our  legal  advisers  that  there  are 
certain  matters  on  which  an  element  of 
caution  ought  to  be  exercised  by  the 
workers.  I hope  I have  cleared  up  the 
false  impression, 

3310.  I quite  understand,  but  it  does 

not  alter  the  fact  that  there  must  be  a 
great  many  cases  when  you  do  help 
people  very  largely  to  make  up  their  own 
minds  by  giving  them  very  strong 
advice? ^Indeed,  that  is  a very  impor- 

tant thing,  Sir. 

3311.  In  your  Memorandum,  you  say 
that  you  are  not  altogether  happy  about 
the  way  in  which  the  decision  in  a com- 
pulsory acquisition  case  is  conveyed  to 
those  concerned.  Could  you  just 

elaborate  that  a little? Miss  Smith : 

I think  it  would  be  true  to  say  that  the 
forms  which  have  to  be  completed  in 
connection  with  that  particular  kind  of 
thing  are  even  more  complicated  than 
those  for  national  insurance.  They 
involve  answering  questions  which  often 
can_  only  be  answered  by  a professional 
adviser,  and  the  type  of  people  who  come 
to  the  Bureaux  have  not  had  occasion 
to  consult  a professional  adviser.  They 
do  not  even  know  what  type  of  advisers 
to  consult,  whether  it  should  be  a solici- 
tor or  a surveyor.  In  any  case  are 
frightened  of  the  expense  it  may  involve 
them  in  in  going  to  anyone  of  that  kind. 

3312.  But  that  is  all  before  the  deci- 
sion?  Yes. 

3313.  You  suggest  that  local  officials 
should  be  urged  to  give  the  fullest  pos- 
sible explanation  of  the  effect  of  the 
decision.  What  have  you  in  view 

there? Mr.  Farrer-Brown  : I think 

the  difficulty  arises  in  cases  of  compul- 
sory purchase  for  slum  clearance  and  so 
forth,  where  the  people  we  deal  with  are, 
as  a rule,  small  people  just  concerned 
with  their  little  bit  of  property.  They 
do  not  fully  understand  the  wider 
schemes  which  are  being  carried  out  and 
they  are  completely  puzzled  about  the 
questions  of  compensation,  and  so  forth. 
In  the  case  of  the  sub-post  office,  it  was 
situated  outside  the  slum  clearance  area 
and  certainly  the  lady  who  was  con- 
cerned would  probably  have  been 
entitled  to  some  kind  of  compensation. 
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She  was,  however,  very  anxious  to  carry 
on  her  livelihood  in  that  particular  area, 
and  as  a result  of  a great  deal  of  cor- 
respondence which  has  been  conducted 
on  her  behalf  it  now  looks  as  if  there 
is  quite  a chance  that  by  a suitable  appli- 
cation she  may,  either  in  new  premises 
or  in  her  own  premises,  be  allowed  to 
continue.  That  has  taken  a great  deal 
of  working  out.  She  has  gone  through 
a great  deal  of  anxiety,  because  not  only 
did  she  feel  that  she  was  going  to  lose 
her  premises  and  lose  the  money  she  had 
spent  on  them,  but  she  was  also  com- 
pletely puzzled  about  the  whole  of  the 
authority’s  plans. 

3314.  And  you  do  not  think  that  under 
existing  circumstances  she  would  get  help 

from  the  local  authority? She  did  not 

in  this  case.  Sir.  In  fact  the  whole 
trouble  started  with  the  rather  curt 
answer  to  an  enquiry:  “You  are  not 
in  a slum  clearance  area  That  was  all 
she  got  from  them. 

3315.  I think  you  said  it  is  not  the 
practice  of  the  C.A.B.  to  accompany 
claimants  before  the  enquiries.  I won- 
dered whether  that  was  a matter  of 
principle?  I should  have  thought  some- 
times you  would  have  found  it  desirable 

to  go. 1 think  it  is  largely  a matter  of 

poverty.  Unfortunately  the  C.A.B. ’s  just 
have  not  the  stafE  to  do  it. 

3316.  I see,  but  there  might  be  cases 

where  you  would  go? ^There  might 

very  well  be. 

3317.  Miss  Oswald:  Is  it  the  case  that 
a considerable  number  of  people  who 


come  to  the  Bureaux  are  not  in  fact 
aware  of  their  right  to  appeal  at  all? 

Mrs.  Hawkins:  1 think  it  certainly 

is  true  that  some  people  do  come  to  us 
who  are  completely  unaware  that  they 
could  appeal. 

3318.  Is  it  not  true  that  where  people 
are  in  rather  humble  circumstances  they 
often  receive  assistance  in  preparing  their 
case  for  a tribunal  from  the  C.A.B.’s 
legal  adviser  acting  as  poor  man’s  law- 

ygj-7 Mr.  Farrer-Brown : That  is 

undoubtedly  the  case.  In  an  actual  case 
the  help  of  the  Bureau  ensured  that  a 
man  who  had  been  refused  children’s 
allowances  had  the  decision  reversed. 

3319.  May  I ask  whether  the  Bureau 

organisers  feel  that  really  rather  a large 
proportion  of  the  national  insurance 
questions  are  in  fact  complicated  for 
ordinary  people?  I think  1 understood 
Sir  Geoffrey  King  to  say  that  perhaps 
only  a small  proportion  could  be  regarded 
as  complicated  ones,  but  I wonder 
whether  the  Bureaux  find  that,  for  the 
people  who  come  to  them  at  any  rate,  a 
rather  high  proportion  of  them  are  diffi- 
cult to  understand? A certain  num- 

ber of  these  cases  will  concern  elderly 
people,  and  I think  in  general  our 
experience  is  that  they  find  these  ques- 
tions difficult.— Mrs.  Hawkins:  It  is  a 
complicated  matter. 

Lord  Justice  Parker:  Mr.  Farrer*- 

Brown,  it  only  remains  for  me  to  thank 
you  and  your  ooUeagues  for  coming  here 
and  giving  us  your  help. 


{The  witnesses  withdrewJi 


Memorandum  submitted  by  the  Executive  Cominittee  of  the 
Town  and  Country  Planning  Association 


1 The  Town  and  Country  Planning  Association  is  a voluntary  organisation  which 
was  founded,  as  the  Garden  City  Association,  in  1899.  Memberehip  of  the  Associa- 
tion comprises  a large  number  of  individuals,  over  six  hundred  coun^,  county 
borough  and  county  district  councils,  many  industrial  and  commercial  firms,  and 
various  civic  and  local  amenity  societies. 


The  Association  advocates  a national  policy  of  land-use  planning  that  will  improve 
living  and  working  conditions,  advance  industrial  and  business  efficiency,  safeguard 
green  belts  and  the  best  farmland,  and  enhance  natural,  architectural,  and  cultural 
amenities  ; so  administered  as  to  leave  the  maximum  freedom  to  private  and  local 
initiative  consistent  with  those  aims. 


It  supports  the  opening  out  of  congested  areas  as  they  are  rebuilt,  and  providing 
for  people  and  industry  thereby  necessarily  displaced  in  new  towns  and  expanding 
country  towns.  In  rural  areas  it  stands  for  such . grouping  of  towns  and  villages 
as  will  extend  wherever  possible  the  advantages  of  good  services  and  social  life  and 
promote  agricultural  prosperity. 
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The  individual  membership  of  the  Association  includes,  as  well  as  interested 
laymen,  many  who  are  professionally  concerned  with  town  and  country  planning 
in  all  its  aspects.  Laymen  and  experts  work  together  to  ensure  that  the  need  for 
sound  planning  control  is  widely  understood  and  accepted,  and  is  seen  to  be  just, 
as  well  as  efficient. 

2.  The  following  evidence  is  divided  into  four  sections : 

(i)  Planning  appeals ; that  is,  appeals  under  part  III  of  the  Town  and  Country 

Planning  Act,  1947,  other  than  under  Section  17  ; 

(ii)  appeals  under  section  17  ; 

(iii)  development  plan  procedure ; 

(iv)  compulsory  purchase  procedure. 

In  paragraphs  3 to  14  “the  Minister”  means  the  Minister  of  Housing  and  Local 
Government.  In  paragraph  15,  the  appropriate  Minister  for  the  purpose  of  the 
Acquisition  of  Land  (Procedure)  Act,  1946. 

In  submitting  evidence  which  deals  at  some  length  with  public  local  inquiries, 
the  Association  wishes  to  pay  tribute  to  the  excellent  work  of  the  Ministry  of 
Housing  and  Local  Government  Inspectors  who  conduct  these  inquiries.  Their 
duties  call  for  a variety  of  qualities,  and  the  Ministry  are  fortunate  in  the  men 
they  have  recruited  for  this  work.  The  Association  hopes  that  every  endeavour 
will  be  made  to  maintain  these  high  standards. 

Planning  Appeals 

3.  The  Association  considers  that  the  decision  in  this  type  of  case  is  essentially 
an  administrative  one'  for  which  the  Minister  of  Housing  and  Local  Government 
must  accept  the  final  responsibility.  The  Minister  must  be  guided  by  the  facts, 
but  he  must  also  be  free  to  decide  each  case  in  accordance  with  his  conception 
of  what  public  policy  demands.  If  the  Minister’s  ideas  of  public  policy  are  thought 
to  be  wrong,  he  must  of  course  answer  to  Parliament ; but  it  is  difficult  to  see  how 
he  could  be  made  answerable  to  a court  of  law  on  matters  of  policy.  It  would 
not  seem  desirable  to  extend  the  jurisdiction  of  the  courts  beyond  those  cases 
in  which,  it  is  believed,  they  are  prepared  to  intervene  at  present — namely  (a)  where 
the  Minister’s  decision  is  thought  to  be  ultra  vires ; (b)  where  there  has  been  some 
failure  to  observe  the  correct  procedure  or  the  rules  of  natural  justice ; (c)  where 
there  is  an  allegation  of  bad  faith. 

4.  In  these  circumstances,  the  method  of  determining  planning  appeals  should 
remain  broadly  the  same  as  at  present — namely,  the  holding  of^  a public  local 
inquiry  or  hearing  followed  by  the  Minister’s  decision.  Within  this  broad  frame- 
work, however,  the  Association  recommends  a number  of  changes  as  set  out  in 
paragraphs  5 to  10. 

5.  There  are  various  cases  in  which  the  local  planning  authority  must  consult 
other  public  bodies  before  giving  a decision,  and  in  some  cases  the  Ministry  of 
Transport  may  direct  the  authority  as  to  the  form  which  the  decision  shall  take. 
Unfortunately,  the  Ministry  of  Transport  does  not  always  indicate  its  reasons  for 
the  direction ; it  should  always  state  its  reasons.  In  every  case,  the  applicant  should 
be  entitled  to  see  the  local  authority’s  submission  to  the  Ministry  or  other  body 
concerned,  and  the  recommendation  or  direction  which  resulted. 

6.  In  many  cases,  the  local  planning  authority  does  not  give  full  and  precise 
reasons  for  refusing  planning  permission  or  for  attaching  conditions  to  a grant  of 
permission.  In  other  cases  the  appellant  does  not  give  any  clear  indication  of  the 
grounds  on  which  his  appeal  rests,  although  the  form  of  appeal  requires  that  he 
should  do  so.  Before  an  appeal  both  sides  should  be  required  to  furnish  a general 
statement  of  their  case.  If  the  appellant  on  lodging  the  appeal  satisfies  the  Min  iter 
that  the  authority  has  given  such  imprecise  reasons  for  its  decision  that  he  is  i.t  a 
disadvantage  in  formulating  his  case,  the  Minister  should  require  the  authority 
to  furnish  specific  reasons  well  before  the  inquiry  or  hearing  is  opened. 

7.  The  inspector  conducting  public  local  inquiries  under  the  Town  and  Country 
Planning  Act,  1947,  has  power  (under  Section  290  of  the  Local  Government  Act, 
1933)  to  subpoena  witnesses  and  to  require  the  production  of  documents.  It  is 
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doubtful,  however,  whether  the  same  power  exists  in  relation  to  hearings  other 
than  public  local  inquiries.  Section  290  of  the  1933  Act  should  be  extended  to 
hearings  of  this  type. 

8.  Where  other  Government  Departments  are  interested  in  the  subject  of  a 
planning  inquiry,  they  should  put  their  views  before  it  in  precisely  the  same  way 
as  does  any  other  interested  party.  It  has  often  been  suggested  that  it  is  not 
constitutionally  proper  for  the  officials  of  one  Department  to  appear  and  be  su^ect 
to  cross-examination  at  an  inquiry  held  on  behalf  of  another  Department.  This 
theory  is  hardly  tenable  in  view  of  the  number  of  cases  in  which  officials  have 
appeared  in  this  way  (in  at  least  one  case  on  subpoena),  and  this  should  be  the 
invariable  practice. 

9.  In  some  cases  the  Minister  now  obtains  additional  information  from  other 
Government  Departments  after  the  inquiry  has  been  closed  and  the  Inspector  s 
report  has  been  received.  Particular  care  should  be  taken  to  ensure  that  it  does 
not  become  the  means  whereby  other  Departments  represent  their  own  views  to 
the  Minister  privately  (a  practice  which  is  entirely  reprehensible)  instead  of  at  the 
inquiry  as  recommended  in  paragraph  6. 

10.  The  Minister  should  give  full  and  clear  reasons  for  his  decision.  Where 
(as  is  often  the  case)  the  Minister’s  letter  summarises  the  arguments  put  forward 
at  the  inquiry  on  behalf  of  the  parties,  the  Minister  should  indicate  which  or  the 
arguments  he  has  adopted  in  reaching  his  decision. 

Appeals  under  Section  17  of  the  1947  Act 

11.  Appeals  in  this  type  of  case  differ  in  essence  from  other  appeals  under  Part  III 
of  the  Town  and  Country  Planning  Act,  1947.  The  Minister’s  duty  under  swtion  17 
is  to  determine  as  a matter  of  law  whether  a proposed  operation  or  change  of 
use  would  constitute  “ development  ”.  The  decision  is  therefore  a judicial  one 
into  which  policy  considerations  cannot  enter.  It  is  not  essential  that  this  function 
should  be  entrusted  to  the  Minister  and  it  could  equally  well  be  discharged  by 
a specifically  judicial  body  such  as  the  Lands  Tribunal. 

Development  Plan  Procedure 

12.  The  Association’s  views  on  development  plan  procedure  are  broadly  similar 
to  those  set  out  above  in  relation  to  planning  inquiries.  Here  again,  although 
the  Minister  must  be  guided  by  the  facts,  the  decision  is  essentially  a policy  one 
for  which  the  Minister  is  answerable  only  to  Parliament. 

13.  There  is,  however,  an  important  difference  in  practice.  A public  local  inquiry 
or  hearing  is  held  only  if  objections  or  representations  have  been  made  by  interested 
persons  or  organisations  ; even  then  the  inquiry  is  into  the  objections  and  representa- 
tions and  not  into  the  plan  as  such.  But  the  Minister  may  decide  to  modify  features 
of  the  draft  plan  in  respect  of  which  no  objections  or  representations  have  been 
made.  The  Association  considers  that  as  far  as  possible  the  Minister’s  decision 
should  be  based  on  facts  ascertained  at  a public  inquiry  or  hearing.  There  is  no 
reason  in  principle  why  other  Government  Departments  should  not  present  their 
objections  and  representations  in  the  same  way  as  other  persons  and  bodies.  This 
may  involve  an  increase  in  the  number  of  inquiries  or  hearings,  hut  that  will  be 
worth  -while  if  it  increases  public  confidence  in  the  system.  It  is  also  to  the  advantage 
of  everyone — Minister,  local  authority  and  public — that,  as  far  as  possible,  informa- 
tion supplied  by  Government  Departments  should  be  tested  at  an  inquiry.  A public 
inquiry  or  hearing  should  not  be  regarded  as  merely'  an  opportunity  for  objectors 
to  state  their  case  ; it  should  be  regarded  as  an  essential  part  of  the  machinery  for 
establishing  the  facts  which  the  Minister  needs  in  order  to  reach  a decision 

14.  There  is  a very  grave  fault  in  the  procedure  for  confirming  development  plans 
in  that  the  draft  plan  may  be  modified  in  an  important  detail  without  those  affected 
having  a chance  to  put  their  points  of  view  to  the  Minister.  This  can  arise  in  various 
ways. 

Case  (1).  The  Minister  may  himself  re-zone  substantial  areas  of  land_;  thus,  in  the 
case  of  the  County  of  London  plan,  the  Minister  re-zoned  as  residential  some 
hundreds  of  acres  which  had  been  zoned  in  the  draft  plan  for  industrial  use. 
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Case  (2).  An  objector  may  persuade  the  local  planning  authority  to  agree  to  his 
objection.  He  then  appears  at  the  public  inquiry,  makes  his  case  to  the  Inspector 
for  the  benefit  of  the  Minister,  and  the  local  planning  authority  offer  no  opposition. 
If  the  Minister  then  modifies  the  plan  in  accordance  with  the  agreed  objection, 
neighbouring  owners  and  interested  bodies  may  have  been  prejudiced. 

In  case  (1),  there  appears  to  be  some  doubt  whether  the  Minister  is  empowered 
to  act  in  this  manner.  The  Association  expresses  no  opinion  on  this  aspect  of  the 
matter,  but  recommends  that  in  both  cases  the  inquiry  should  be  re-opened  after 
re-publication  of  the  Minister’s  proposals  or  the  agreed  objections  as  the  case 
may  be. 


Compulsory  Purchase  Procedure 

15.  The  Association  considers  that  there  is  an  important  distinction  between  those 
cases  in  which  the  Minister  is  the  confirming  authority  for  a compulsory  purchase 
order  made  by  a local  authority  or  other  public  body,  and  those  in  which  he  is  also 
the  acquiring  authority.  In  both  cases  the  decision  is  a policy  one  which  should 
be  subject  to  review  only  by  Parliament  but,  where  the  Minister  holds  a public 
inquiry  or  hearing  into  objections  to  an  order  made  by  himself,  he  should  appoint 
an  independent  inspector  whose  report  (in  the  absence  of  security  reasons)  should 
be  published.  Apart  from  this,  the  Association’s  views  on  compulsory  purchase 
procedure  are  the  same  as  those  expressed  in  paragraphs  12  and  13  in  relation 
to  development  plans. 


Examination  of  witnesses 

Mr.  G.  S.  Lindgren,  M.P. 

Mr.  A.  Telling 

on  behalf  of  the  Town  and  Country  Planning  Association. 
Called  and  Examined. 


3320.  Lord  Justice  Parker-.  Your 
memorandum  deals  with  compulsory 
purchase,  planning  appeals,  development 
plans,  and  appeals  under  section  17. 
Broadly  speaking  you  consider  that  in 
general  the  decision  must  be  taken  by 
the  Minister  responsible  to  Parliament 
but  you  have  a number  of  suggestions 

for  tidying  up  the  procedure? Mr. 

Lindgren : Yes,  that  is  so. 

3321.  May  I run  through  certain  sug- 

gestions which  you  make,  and  which 
other  people  have  made,  in  regard  to 
procedure  on  the  acquisition  of  land,  and 
to  some  extent  development  plans? 
There  is  technically  a difference  between 
a hearing  and  an  enquiry? ^That  is  so. 

3322.  You  have  referred  to  that  in 

connection  with  a subpoena? ^We  say 

it  is  not  quite  clear  whether  the  power 
exists  for  hearings. 

3323.  In  your  view  is  there  any  need 
for  retaining  a hearing  as  opposed  to  an 
enquiry,  or  would  you  agree  that,  in 
every  case  where  there  are  objections, 

there  should  be  a public  enquiry? 

No,  il  think  the  general  view  of  the 
Association  is  that  the  present  procedure, 
under  which  the  Minister  decides 

32240 


where  there  is  a public  enquiry  or  a 
hearing,  is  a good  one.  There  are  cases 
in  which  a public  enquiry  is  not  essential. 

3324.  The  evidence  we  have  had  from 
the  Ministry  of  Housing  is  that  a hearing 
is  almost  unknown  today  ; it  has  become 
the  practice  to  have  a public  enquiry  in 

every  case. Mr.  Telling:  I noticed 

that  statement  by  the  Ministry.  I think 
it  was  made  specifically  with  reference  to 
planning  enquiries,  and  I suppose  to 
some  extent  it  depends  on  how  the  term 
“ planning  enquiry  ” is  defined.  But  I 
do  know  quite  a number  of  advertise- 
ment appeals  which  are  taken  at 
hearings. 

3325.  But  in  an  ordinary  case  of  com- 
pulsory acquisition  of  land  one  would 
think  that  there  ought  always  to  be  a 

public  enquiry? ^Yes,  I think  we 

would  agree. 

3326.  One  of  the  difficulties  would  be 
that  if  you  treated  it  as  a hearing  it 
would  be  very  difficult  to  say  that  it  was 
any  more  than  hearing  objections, 
whereas  a public  enquiry,  in  certain  cases 
at  any  rate,  is  already  treated  as  in  the 
nature  of  a court  case.  Again,  on  the 
question  of  presentation  of  the  case,  I 
think  you  would  agree  that  in  all  cases 
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the  acquiring  authority,  whether  it  be 
a local  authority  or  a Minister  should, 
as  it  were,  prove  their  case  before  the 
inspector? Mr.  Lindgren  : That  is  so. 

3327.  Not  merely  giving  a statement, 

but  calling  evidence  which  can  be  cross- 
examined? ^That  is  so,  yes. 

3328.  Again  I think  you  approve  of 
the  suggestion  that  witnesses  from  other 
Departments,  such  as  the  Ministry  of 
Agriculture,  should  give  evidence  and  be 

cross-examined? Most  emphatically  ; 

that  is  one  of  the  strongest  features  of 
the  objection  to  the  present  procedure. 

3329.  And  you  consider  that  the  pro- 
cedure which  occurs  frequently  now, 
whereby  the  Minister  after  the  enquiry 
gets  further  evidence,  is  reprehensible, 
and  that  all  the  evidence  on  which  he 
acts  should  be  available  at  the  enquiry 
and  capable  of  being  cross-examined? 
Subject  to  public  security,  of  course. 

3330.  And,  I suppose  you  would  agree, 
in  certain  cases  subject  to  questions  of 

broad  policy? We  do  not  see  why 

even  those  should  not  be  considered  at 
an  enquiry. 

3331.  Supposing  the  Ministry  of 
Education  representative  goes  into  the 
box  and  says  that  there  has  got  to  be 
a school,  not  necessarily  on  this  site,  but 
within  a five  mile  radius,  you  would  not 
want  to  cross-examine  him,  because  that 
is  a question  of  clear  broad  policy  ; there 

has  got  to  be  a school  here? It  is 

not  the  best  of  examples,  because  one 
of  the  most  open  of  Departments  in  the 
matter  of  enquiries,  land  acquisition  and 
so  on  is  the  Ministry  of  Education- 
much  more  than  the  Ministry  of  Agricul- 
ture or  the  Ministry  of  Transport,  who 
appear  to  have  the  desire  to  be  behind 
the  scenes  rather  than  in  the  open. 

3332.  Then  we  get  to  the  inspector 
himself.  As  I understand  it  in  general 
your  view  is  that  where  a local  authority 
is  promoting  some  scheme,  there  is  no 
objection  to  the  inspector  being  a 

member  of  the  Minister’s  staff? 

None. 

3333.  But  where  the  Minister  himself 

is  starting  the  ball  rolling  then  it  is 
important  that  there  should  be  an  inde- 
pendent inspector? Yes,  we  think 

from  the  general  standpoint  of  public 
confidence  that  should  be  so. 

3334.  That  is  not  because  there  is  any- 

thing against  the  inspectors,  but  merely 
because  it  looks  . . . As  though 


they  are  judge  and  jury  in  their  own 
cause. 

3335.  You  also  agree  when  it  comes 

to  the  Minister’s  decision  that  he  should 
give,  as  I think  he  does  now  as  a result 
of  public  opinion,  full  reasons  for  his 
decision? ^Yes. 

3336.  I should  like  to  go  back  from 
that  to  the  question  of  the  inspectors’ 
reports.  I do  not  think  that  in  your 
Memorandum  you  deal  with  that  vexed 
question.  May  I ask  what  are  the  views 
of  the  Association  on  the  publication 

of  the  inspector’s  report? They  are 

divided.  That  is  why  it  is  not  stated 
as  a recommendation  in  the  Memoran- 
dum. In  the  main  they  are  divided 
between  the  lay  members  and  the  pro- 
fessional members.  The  general  view 
of  the  laymen  in  planning  is  that  it  is 
a report  for  the  benefit  of  the  Minister 
to  enable  him  to  come  to  a decision  and 
that  the  enquiry  is  to  get  the  facts  to 
enable  him  to  make  that  decision.  Tke 
fear  amongst  the  lay  people  is  that  if 
you  require  the  publication  of  the 
inspector’s  report  it  will  lead  to  the 
preparation  of  a report  not  for  the 
Minister  but  for  publication,  and  in  fact 
some  suspiciously  say  there  might  be 
two  reports,  one  for  publication  and  one 
for  the  Minister.  The  laymen  feel  that 
the  present  system  has  worked  very  well. 
The  legal  profession  associated  with 
planning  and  the  planning  officers  too 
in  some  instances  feel  that  the  inspector’s 
report  ought  to  be  published.  If  I might 
say  so,  I take  the  view  that  it  ought  not, 
and  Mr.  Telling,  who  is  a barrister,  takes 
the  view  that  it  should. 

3337.  Perhaps  it  is  an  advantage  that 

you  are  both  here,  so  that  you  can  both 
deal  with  these  questions.  One  of  the 
advantages  of  publishing  the  inspector’s 
report  is  that  it  gives  the  parties  an 
opportunity  of  seeing  that  the  inspector 
has  at  any  rate  understood  their  points 
and  the  full  facts.  You  would  agree 
with  that? Yes. 

3338.  And  if  it  were  published  when 
made  it  would  give  an  objector  a chance 
of  having  a dear  mistake  corrected? 

^Yes,  but  those  who  take  the  view 

I do,  think  that  it  would  lead  to  an 
almost  interminable  amount  of  argu- 
ment. With  all  due  respect  to  my  legal 
friends,  the  more  you  put  on  paper  the 
more  there  is  for  them  to  argue  about, 
and  we  ' do  not  feel  that  planning 
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enquiries  really  ought  to  go  to  the  extent 
of  protracting  the  proceedings.  There 
the  case  is  put,  and  there  is  the  decision 
of  an  experienced  person,  not  a lawyer, 
but  a professional  man  as  a rule. 
Weighing  up  the  matter,  having  visited 
the  site,  he  makes  his  report  to  the 
Minister  and  the  Minister,  working 
within  an  agreed  policy,  makes  his 
decision  on  the  report.  We  feel  that 
finishes  it. 

3339.  It  depends  whether  you 

approach  it  from  the  Minister’s  end  or 
from  the  citizen’s  end.  If  you  approach 
it  from  the  citizen’s  end,  surely  he  is 
entitled  to  know  that  the  rapporteur — 
if  I may  call  the  inspector  that — ^has 
properly  reported  the  matter  to  the 
Minister.  I am  not  suggesting  it  does 
not  happen,  but  from  the  citizen’s  point 
of  view  a curtain  comes  down  and  he 
does  not  even  know  whether  the 
information  he  has  given  has  been 
passed  to  the  Minister — ^he  has  got  to 
take  it  on  trust? That  is  so. 

3340.  Is  that  necessary?  Cannot  the 
administration  function  perfectly  well 
with  the  citizen  knowing  that  his  views 

have  got  to  the  Minister? 1 think 

that  in  the  main  people  take  it  on  trust 
that  they  have  got  to  the  Minister, 
because  there  is  the  Minister’s  decision 
and  if,  as  is  taking  place  now  and  we 
hope  will  be  developed,  there  is  a full 
statement  of  the  reasons  of  the  Minister’s 
decision  on  the  appeal,  that  covers  it. 

3341.  Does  Mr.  Telling  want  to  say 

anything  on  this? Mr.  Telling: 

Might  I preface  my  remarks  by  saying 
that  I think  this  question  of  the 
inspector’s  report  ought  to  be  put  into 
proper  perspective?  I am  quite  sure 
that  the  other  recommendations  we  have 
made,  about  securing  representation  of 
other  Government  Departments  at  the 
enquiry,  are  far  more  important,  and  I 
think  it  is  possible  to  argue  that  if  those 
recommendations  are  not  adopted  there 
is  comparatively  little  value  to  the  citizen 
in  having  the  report  available  to  him. 
But  having  said  that,  I do  feel  strongly 
that  the  inspector’s  report  should  be 
published,  and  I would  have  thought  it 
not  only  important  from  the  point  of 
view  of  the  citizen,  but  also  a good 
thing  that  the  Minister  himself  should 
have  the  opportunity  of  knowing  that 
his  inspector  had  not  made  any  mistakes. 
I am  quite  sure  that  in  the  great  majority 
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of  cases  the  inspectors  do  make  a very 
fair  and  proper  report,  but  inspectors 
are  only  human,  and  although  I cannot 
speak  from  personal  experience  on  this, 
professional  colleagues  have  told  me  of 
cases  in  which  they  have  thought  it 
apparent,  on  the  face  of  the  Minister’s 
decision  later,  that  the  inspector  had  got 
some  material  fact  quite  wrong.  Apart 
from  that,  I would  like  to  say  that  on 
general  principle  I think  reports  of 
this  type  ought  to  be  published  unless 
there  is  some  reason  to  the  contrary,  and 
I find  it  a little  disturbing  that  over  the 
years  there  has  been  such  determined 
opposition  on  the  part  of  the  Govern- 
ment to  publication.  After  all,  it  is  not 
a new  issue  ; the  Committee  on  Minis- 
ters’ Powers  recommended  publication, 
and  there  have  been  debates  in  Parlia- 
ment on  it  since  the  war. 

3342.  I should  like  to  pass  on  to  some 

of  the  particular  procedures.  With  re- 
gard to  development  plan  procedure,  you 
point  out  the*  grave  sense,  of  injustice 
that  arises  where  a development  plan  is 
modified  in  a way  which  affects  people 
who  have  never  had  an  opportunity  of 
dealing  with  it.  Your  suggestion  is-;-and 
it  seems  to  me  the  only  possible  thing — 
that  where  the  Minister  is  going  to 
modify  a plan  he  must  reopen  the  en- 
quiry?  Mr.  Lindgren:  Equally  where 

the  modification  results  from  agreement 
between  the  local  planning  authority  and 
the  appellant  it  should  go  back  to  an 
enquiry. 

3343.  What  is  said  in  answer  to  that 
is  the  very  point  you  have  raised  in  re- 
gard to  the  publication  of  the  inspector’s 
report,  namely,  that  there  is  no  end  to  it. 
and  that  you  would  go  backwards  and 
forwards.  Why  do  you  think  that  should 
be  done  in  the  case  of  a development 
plan  but  not  in  the  other  case? — p“The 
citizen  may  look  at  the  plan  in  its 
original  condition  and  consider  that  so 
far  as  he  is  concerned  there  is  no  reason 
to  lodge  an  objection ; then  it  may  be 
modified  outside  his  knowledge  to  an 
extent  which  may  be  of  considerable 
detriment  to  his  interests,  but  then  he 
has  no  right  of  appeal.  It  might  easily 
have  happened  that  the  Minister’s  deci- 
sion in  the  light  of_  knowledge  and  ex- 
perience is  a correction  of  a local  autho- 
rity’s plan  ; if  that  plan  had  been  correct 
in  its  original  state  the  citizen  would  have 
had  the  right  of  objection  on  the  correct 
basis  of  the  plan  and  not  on  an  incorrect 
one. 
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3344.  With  regard  to  planning  appeals 
you  point  out  that  the  responsibility 
under  the  Act  rests  upon  the  Minister. 
Ministers  are  responsible  to  Parliament, 
and  the  whole  matter  is,  under  the  pre- 
sent system,  completely  centralised. 
Have  your  Association  any  views  in  re- 
gard to  decentralising  to  some  extent  in 
planning?  Of  course,  the  Minister  must 
keep  an  overall  control ; but  to  take  an 
example,  a person  in  Cornwall  who 
wants  to  put  in  a shop  front  may  fee] 
it  rather  extraordinary  that  the  ultimate 
decision  rests  with  somebody  in  the 
Ministry  at  Whitehall,  completely  out  of 
touch  with  local  conditions.  And,  when 
one  considers  the  vast  number  of  appeals 
which  are  coming  in  one  would  think 
that  there  might  be  some  possibility  of 
decentralising?  Have  your  Association 

considered  that? Not  extensively. 

There  was  some  decentralisation  when 
the  Ministry  had  regional  offices.  We 
understand  that  the  policy  now  is  con- 
centration in  London  rather  than  region- 
alisation,  which  many  take  to  be  detri- 
mental, because  it  is  felt  and  generally 
accepted  throughout  the  Association  that 
close  contact  between  the  regional  offices 
and  the  local  authorities  in  those  areas 
was  a good  thing. 

3345.  WTien  was  that  abolished? 

I do  not  know  that  it  has  altogether  been 
abolished.  I think  it  is  in  process  of 
implementation,  but  how  far  it  has  gone 
I am  not  in  a position  to  say. 

3346.  Another  suggestion  which  has 
been  made  is  that  there  must  be  a num- 
ber of  small  cases,  such  as  a shop  front 
case,  which  both  the  local  planning 
authority  and  the  applicant  would  be 
content  to  see  decided  then  and  there  by 
the  inspector,  who  is  a Ministry  official 
versed  in  the  Minister’s  policy.  Have 

you  considered  that  at  all? We  have 

not  considered  that. — Mr.  Telling'.  I 
know  from  experience  that  inspectors  are 
very  willing,  if  they  see  any  chance  of 
agreement  between  the  parties,  to  en- 
courage an  agreement  then  and  there. 

3347.  On  planning  appeals  there  is  one 

other  point  you  make  about  the  local 
planning  authority  not  giving  reasons  in 
precise  enough  form  to  enable  the  appel- 
lant really  to  know  in  advance  the  case 
he  has  got  to  meet.  Is  that  a real  griev- 
ance?  From  general  experience  it  is 

a real  grievance,  particularly  in  regard 
to  getting  evidence  from  other  bodies, 
such  as  the  Ministry  of  Transport.  It 


is  not  unusual  for  a person  to  ask; 
“ What  are  the  objections  of  the 
Ministry  of  Transport  to  this?”  and  for 
the  local  authority  to  say:  “This  is  a 
third  party  statement  to  us  and  we  are 
not  divulging  it.”  Equally  it  is  not 
uncommon — it  is  less  common  now  than 
in  the  early  days — ^for  an  appellant  to 
get  to  an  enquiry  and  not  know  what 
the  local  authority’s  case  is. 

3348.  The  local  authority  does  give 
reasons  now  but  they  might  not  be 

sufficient  for  the  purpose  of  appeal? 

The  tendency  is  to  give  a better  state- 
ment of  reasons  now  than  in  the  early 
days,  but  they  are' still  very  sketchy. 
Again,  it  varies  very  largely  between 
one  planning  officer  and  another,  and 
between  one  authority  and  another. 

3349.  Then  as  regards  appeals  under 
section  17 — that  is  where  a person  wants 
to  know  whether  what  he  proposes  to 
do  will  amount  to  development — those 
matters  can  come  before  the  courts  on 

an  enforcement  notice? Mr.  Telling: 

It  could  come  before  the  court  on  an 
enforcement  notice.  . Whether  there 
would  be  an  appeal  to  the  court  by  way 
of  certiorari  is  I think  an  open  question. 

3350.  It  would  not  be  an  appeal,  it 

would  only  be  on  the  limited  grounds 
on  which  certiorari  lies? ^Yes. 

3351.  And  your  suggestion  is  that 

these  decisions  might  be  entrusted  to  the 
Lands  Tribunal? ^We  say  “ a speci- 

fically judicial  body  such  as  the  Lands 
Tribunal.”  We  say  “ such  as  ” because 
we  are  not  in  favour  of  the  setting  up 
of  a lot  more  bodies ; there  are  enough 
bodies  already,  we  think. 

3352.  I am  not  certain  how  that  would 
work  out,  because  an  application  under 
section  17  is  very  often  coupled  with 
an  application  under  development  pro- 
cedure and  it  may  become  inconvenient 
to  have  the  Minister  dealing  with  one 
and  another  body  dealing  with  the 

other? Mr.  Lindgren:  Yes,  it  is  a 

complication. 

3353.  Mr.  Symons:  I have  a small 
point  on  appeals  under  section  17,  on 
your  suggestion  for  referring  those 
matters  to  a judicial  body.  Are  The 
rules  or  definitions  of  what  is  develop- 
ment sufficiently  clear  and  stated  to 

enable  that  to  be  possible? 1 think 

they  are  sufficiently  clear  for  an  inspector 
at  the  moment,  who  is  not  a lawyer,  to 
make  a decision. 
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3354.  I thought  it  was  more  of  a dis- 
cretionary matter? It  is,  within  a 

range,  yes. — Mr.  Telling:  I do  not  think 
I should  agree  it  is  discretionary  whether 
the  local  authority  decide  a thing  is 
development  or  not.  It  is  a question  of 
whether  on  this  particular  set  of  facts 
a development  would  be  involved. 

Lord  Justice  Parker : If  I might 

interrupt,  section  12,  subsection  (2)  of 
the  1947  Act  sets  out  in  very  great  detail 
what  development  means.  It  may  be 
difficult  to  construe,  but  it  is  a matter 
of  construction  of  the  words  of  the  Act. 

3355.  Lord  Balfour  of  Burleigh : I 
would  like  to  ask  whether  the  Associa- 
tion has  considered  the  merits  of  the 
comparatively  rapid  publication  of  the 
inspector’s  report  by  itself  after  the 
enquiry,  or  whether  the  appropriate 
moment  would  be  as  an  appendix  to 
the  Minister’s  decision  when  that  is 

given? do  not  think  we  discussed 

that  in  any  detail.  - If  I may  speak  for 
myself,  I would  think  there  would  be 
real  merit  in  the  inspector’s  report  being 
communicated  to  the  parties  before  the 
Minister’s  decision  is  given. 

3356.  You  would  agree  that  if  the 
inspector’s  report  indicated  a decision 
one  way,  and  subsequently  the  Minis- 
ter, for  perfectly  good  reasons,  went  the 
other  way,  that  would  make  the  people 

concerned  very  despondent? That 

would  be  a difficulty  ; it  could  be  avoided 
by  dividing  the  report  into  two,  a report 
on  the  facts,  and  a report  on  policy, 
and  by  disclosing  only  the  report  on 
facts. 

3357.  Is  your  main  object  in  wanting 
the  publication  of  the  report  that  the 
parties  may  be  sure  that  the  facts  have 

been  correctly  stated? ^That,  I think, 

is  the  most  important  factor,  although 
I would  add  that  I think  there  is  some 
psychological  advantage  in  building  up 
public  confidence. 

3358.  Mr.  Bowen:  I would  like  to  re- 
turn to  this  question  of  decentralisation 
raised  by  Lord  Justice  Parker.  Do  you 
see  any  fundamental  objection  to  many 
of  these  matters  being  decided  locally, 
provided  the  range  of  cases  is  determined 

by  the  Minister? None  whatever.  I 

am  all  in  favour  of  it. 

3359.  Take  questions  of  developments 
which  would  be  allowed,  their  size  and 
shape,  and  their  location.  Is  there  any 
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reason  why  matters  similar  to  that  should 
not  be  decided  locally  without  reference 
to  the  Minister,  provided  the  range  is 

determined  by  the  Minister  himself? 

\ think  very  largely  they  are  now.  There- 
fore you  see  sometimes  a variation  in 
one  area  as  compared  with  another. 

3360.  So  far  as  the  enquiry  generally 
is  concerned,  you  do  not  take  favour- 
ably to  enquiries  which  are  directed 

merely  to  the  hearing  of  objections? 

Mr.  Lindgren : No. 

3361.  You  want  enquiries  concerning 
compulsory  purchase  or  planning  to  be 
on  the  merits  of  the  matter  as  a whole? 
^Yes. 

3362.  Have  you  any  views  as  to 
whether  the  persons  putting  forward  the 
proposal-  should  open  and  attempt  to 
establish  the  merits  of  their  proposal? 

1 am  not  a lawyer  and  from  my  own 

point  of  view  the  less  legalistic  the 
enquiry  is  the  better. 

3363.  Whichever  order  it  takes,  you 
would  wish  that  in  all  cases  the  proposer 
should  have  to  give  evidence  relating  to 

his  proposal? ^That  is  so,  yes  ; or  he 

should  be  liable  to  cross-examination  in 
regard  to  his  proposals. 

3364.  I thought  you  really  envisaged 
first  of  all  the  supplying  of  full  informa- 
tion as  to  the  proposal  and  then  either 
submitting  to  cross-examination  or  giving 
evidence,  one  or  the  other.  I am  look- 
ing at  paragraph  (8)  of  you  Memoran- 
dum. Do  you  envisage,  for  example,  in 
the  case  of  a proposal  by  a Ministry  to 
acquire  land,  the  Ministry  of  Agriculture 
giving  evidence  at  the  enquiry  and  say- 
ing : " We  do  not  think  the  ’Ministry 
ought  to  have  that  land  ”?  Do  you  go 
as  far  as  that? — Yes,  the  Ministry  of 
Agriculture  would  be  justified.  If  there 
is  an  objection  then  the  objection  ought 
to  be  in  the  open  and  not  behind  the 
scenes.  In  fact,  from  a public  point  of 
view  the  greatest  objection  is  that,  rightly 
or  wrongly,  the  Ministry  of  Agriculture 
in  particular  can  go  behind  the  scenes 
and  make  claims,  exaggerated  claims,  in 
regard  to  the  agricultural  value  of  land 
when  there  is  public  acquisition ; par- 
ticularly when  people  see  it  afterwards 
sold  for  private  building. 

3365.  And  sometimes  it  works  the 
other  way  ; that  is  to  say,  the  Ministry 
of  Agriculture  gives  clearance  where  the 
objector  considers  that  the  land  has  con- 
siderable agricultural  value  ; but  you  see 
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no  objection  whatsoever  to  the  Ministries 
displaying  their  conflicts  between  each 

other? Everyone  knows  they  are 

there.  Obviously  the  best  building  land, 
the  best  farming  land,  the  best  land  for 
an  aerodrome  is  flat,  well-drained  land ; 
so  there  is  bound  to  be  a conflict,  and 
it  is  a question  of  the  public  interest  in 
regard  to  the  use  of  that  land. 

3366.  What  would  you  say  about  the 
production  at  those  enquiries  of  what 
has  passed  between  those  Government 

Departments? Speaking  as  a layman. 

1 would  say  no.  What  we  want  is  the 
statement  of  the  Department’s  reasons 
for  their  objection,  and  their  appearance 
at  the  enquiry  in  order  that  they  can 
be  cross-examined  on  the  objection.  De- 
tailed publication  of  the  correspondence 
would  not,  from  my  point  of  view,  be 
essential. 

3367.  In  paragraph  (9)  you  raise  the 
point  about  the  undesirability  of  the 
Minister  hearing  private  views  on  the 
matter  after  the  enquiry.  Would  you 
agree  that  sometimes  after  an  enquiry 
has  been  held,  it  may  be  because 
of  something  that  has  arisen  at 
the  enquiry,  the  Minister  may  want 
to  canvass  views  or  seek  advice — quite 

properly? ^That  is  so  ; and  here  again 

it  is  a question  of  public  confidence.  I 
would  say  that  one  of  the  greatest  objec- 
tions that  people  have  at  the  moment  is 
that  there  is  a feeling,  justifiable  or  not, 
that  after  an  enquiry  is  closed,  when  a 
Minister  is  about  to  make  his  decision, 
there  is  either  contact  between  officials  in 
Government  Departments  or  between 
Ministers,  prompted  by  officials  in 
Government  Departments,  and  discus- 
sions as  to  the  Minister's  decision,  and 
it  is  to  allay  that,  very  largely,  that 
we  think  this  is  very  desirable. 

3368.  Assuming,  for  example,  that  the 
Minister  gets  the  report  of  the  inspector 
and  feels  he  should  seek  some  advice, 
perhaps  from  a technician.  How  do  you 
get  over  the  difficulty  that  the  private  in- 
dividual at  the  enquiry  does  not  know 
that  and  has  no  opportunity  of  dealing 
with  it?  Should  the  enquiry  be  re-opened, 
or  should  this  further  material  be  sup- 
plied to  the  private  individual  to  give 
him  an  opportunity  to  make  his 

comments? ^The  main  points  likely  to 

be  involved  in  the  case  should  be  brought 
out  at  the  enquiry.  One  appreciates  that 
on  certain  technical  points  there  may 
be  something  after  the  enquiry  has  been 


held,  but  I do  not  think  the  public  ob- 
jections are  on  technical  points ; it  is 
much  more  a question  of  policy  than 
technical  matters. 

3369.  If  it  'is  a technical  matter,  would 

you  agree  that  if  the  Minister  should 
ask  for  a report  from  a technician,  that 
should  be  supplied  to  the  private  indi- 
vidual, and  that  he  should  have  an 
opportunity  by  correspondence  of  dealing 
with  it? Yes. 

3370.  Sir  Geoffrey  King:  You  do 
agree  that  the  Minister  must  decide,  let 

us  say,  planning  • appeals? That  is 

correct. 

3371.  He  gets  the  advice  of  various 
people.  As  I understand  it,  your  attitude 
is  that  so  long  as  that  advice  is  given  by 
people  I in  his  owii  Ministry,  you  recog- 
nise his  right  to  do  that,  but  that  if  in 
the  course  of  making  up  his  mind  he 
wants  advice  from  some  other  Depart- 
ment, then  you  seem  to  take  a very 
different  view.  Why?  What  is  the  differ- 
ence, bearing  in  mind  that  it  is  the 

Government? It  is  not  a question  of 

advice ; the  public  objection  is  to  the 
determination  of  a question  behind  the 
scenes,  that  is,  to  approaches  from  other 
Departments  to  the  Minister  to  influence 
his  decision  outside  the  evidence  which 
has  been  given  at  the  enquiry.  We  see  no 
reason  why  the  views  of  these 
other  Departments  should  not  be 
put  forward  at  a public  enquiry  rather 
than  behind  the  scenes  as  between 
Ministers,  Permanent  Secretaries,  or 
other  officers. 

3372.  But  if  a really  big  issue  arises  it 
may  have  to  go  to  the  Cabinet — take 
Gatwicik  Airport,  for  example.  You 
would  not  suggest,  would  you,  that  all 
the  points  of  view  of  the  different  offi- 
cials briefing  their  Ministers  for  a 
Cabinet  meeting  should  be  made  public? 

No,  we  are  not  really  discussing  the 

determination  of  Government  policy  on 
a particular  issue.  What  we  are  discuss- 
ing here  is  a Planning  Act  which  has 
been  passed  by  Parliament  to  secure  the 
best  use  of  the  land  of  the  country  in 
the  public  interest,  at  the  same  time 
giving  the  individual  who  is  the  owner 
of  the  land  'the  right  to  see  that  he  is 
fairly  treated  in  regard  to  its  acquisition 
or  the  determination  of  its  use.  There 
is  a considerable  difference  between  a 
decision  whether  or  not  a particular  piece 
of  land  shall  be  used  for  schools,  roads, 
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etc.,  and  a high-level  Cabinet  decision. 
We  are  talking  about  the  normal  acquisi- 
tion of  land. 

3373.  Lord  Justice  Parker:  I am  not 

certain  that  we  are  not  a little  at  cross- 
purposes, because  consulting  the  Minis- 
try of  Agriculture  on  policy  generally 
is  one  thing,  but  as  I understand  it  the 
point  you  are  making  is  that  the  Minis- 
try of  Agriculture,  if  they  had  views  that 
this  land  is  good  land  or  bad  land  ought 
to  come  forward  and  say  so? Yes. 

3374.  They  would  not  be  saying 
whether  it  should  be  kept  for  agriculture 
or  used  for  housing,  but  they  just  give 
evidence  of  fact,  namely,  that  this  is  a 

very  good  land  or  very  bad  land? 

Yes,  and  public  confidence  is  disturbed, 
because  very  often  it  is  assumed  that  the 
application  has  been  refused  because  of 
objections  of  the  Ministry  of  Agricul- 
ture, and  later  on  they  see  that  the  same 
land  has  been  sold  for  private  building 
land. 

3375.  Sir  Geoffrey  King:  Think  of 
the  rather  unfortunate  member  of  the 
staff  of  the  Ministry  of  Agriculture,  who, 
bearing  , in  mind  the  number  of  appeals, 
may  not  be  a very  prominent  one.  He 
is  itold  to  go  down  to  an  enquiry  and 
submit  himself  to  cross-examination.  How 
far  do  you  think  that  should  be  allowed 
to  go?  Questions  of  fact — yes.  What 
sort  of  crops  grow,  what  kind  of  land 
is  it?  But  would  you  not  inevitably 
reach  a point  where  the  issue  would  be : 
“Conceding  all  that,  do  you  and  does 
the  Miinister  of  Agriculture  think  that 
this  land  ought  to  be  used  as  arable?” 

Can  the  official  really  answer  that? 

I would  assume  that  his  reply  would  be : 
“ I have  stated  the  views  of  my  Ministry, 
and  it  is  for  the  tribunal  to  decide  in  the 
light  of  my  evidence  and  the  other  evi- 
dence as  to  what  its  use  should  be. 

3376.  You  are  quite  certain  that  is  a 
possible  position?  Supposing  the  Minis- 
try o-f  Agriculture  has  taken  a very 
strong  line.  I put  it  to  you  that  you 
cannot  get  the  Minister  of  Housing 
deciding  against  them  as  the  result  of  -an 
enquiry?  Would  it  be  correctly  repre- 
senting your  views  to  say  that  the  Minis- 
try of  Agriculture  official,  taking  that 
example,  should  be  prepared  to  answer 
all  questions  of  fact — and  I agree  there 
might  be  a difficulty  on  some — but 
should  not  be  expected  to  answer  the 
final  question  or  to  stand  cross-examina- 
tion on  the  final  question  of  whether  in 
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the  circumstances  it  was  right  to  divert 

this  land  for  some  other  purpose? 

He  has  the  protection  of  the  inspector 
and  can  refuse.  After  all,  these  are 
experienced  persons,  and  whilst  a per- 
son going  before  a hearing  is  nervous  on 
the  first  occasion,  most  hearings  are  the 
same,  and  at  most  of  them  questions 
generally  take  the  same  form. 

3377.  May  I put  the  example  of  a 
different  Ministry  now?  Supposing  it  is 
a trunk  road  enquiry,  would  you  expect 
any  officer  from  the  Ministry  of  Trans- 
port to  stand  up  to  cross-examination  on 

the  necessity  for  a trunk  road? No. 

It  is  not  his  job  to  justify  a policy 
decision. 

3378.  I am  not  taking  it  too  far  if  I 
say  you  are  saying  that  there  should  be 
limits  to  what  a witness  from  one 
Department  can  do  at  the  enquiry,  quite 

defcite  limits? ^Yes,  but  the  main 

point  is  that  if  a witness  is  there,  the 
general  plan  of  the  Department,  the 
general  plan  for  the  piece  of  develop- 
ment that  is  under  consideration,  can  be 
discussed.  At  the  moment  it  just  is  not, 
and  there  may  be  the  feeling,  perhaps 
more  often  wrongly  than  rightly,  that 
there  is  something  to  hide. 

3379.  Mr.  Bowen : With  regard  to 

paragraph  (15),  do  I understand  it  that 
as  far  as  enquiries  into  matters  not  the 
specific  proposal  of  a Ministry  are  con- 
cerned, you  see  no  objection  to  the 
inspector  being  a member  of  the  Gov- 
ernment Department  concerned? 

Quite. 

3380.  He  should  be — or  there  is  no 

objection  to  his  being? None  what- 

ever. There  are  two  points  of  view  by 
individuals  connected  with  enquiries.  A 
number  of  them  take  the  view  that  their 
appointments  ought  to  be  by  the  Lord 
Chancellor,  but  my  own  view,  and  I 
think  the  general  view  of  people  within 
the  Association,  is  that  these  are  not 
questions  of  law,  but  questions  coming 
much  more  within  a technical  range  of 
subjects,  that  the  inspectors  should  be 
architects  and  surveyors,  etc.,  and  that  it 
facilitates  administration  if  the  inspec- 
tors are  within  the  Department  which  is 
deciding  the  matter. 

3381.  I understand  that ; but  you  gp 

on  to  say  in  paragraph  (15)  that  if  it  is 
a matter  which  is  a Ministry  proposal, 
for  example  the  acquisition  of  land  b> 
a Government  Department,  an  indepen- 
dent inspector  should  be  appointed? 

A8 
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That  is  so,  yes — on  these  very  rare 
occasions. 

3382.  But  you  think  that  the  appoint- 

ment, nevertheless,  should  be  made  by 
the  Minister? ^Yes. 

3383.  You  were  saying,  as  I under- 
stand it,  that  if  the  Minister  is  proposing 
to  acquire  land,  and  then  one  of  his  own 
staff  holds  an  enquiry  as  to  whether  it 
is  desirable  to  do  so,  the  public  gets  the 
impression  that  he  is  a judge  in  his  own 
cause? — —Generally  speaking  the  Asso- 
ciation takes  the  view  that  ^ere  is  not 
the  slightest  objection,  where  there  is  a 
dispute  between  a local  authority  and 
others,  to  the  Minister’s  inspector  coming 
in  and  the  Minister  making  the  deci- 
sion ; but  that  where  the  Minister  him- 
self is  acquiring  land,  it  is  better  purely 
from  the  point  of  view  of  public  confi- 
dence, to  adopt  the  Ministry  of  Educa- 
tion’s policy  of  appointing  specifically  a 
particular  person  for  a particular 
enquiry. 

3384.  Would  not  that  confidence  be 
still  further  increased  if,  in  fact,  the 


appointment  was  not  made  by  the 

Minister? Most  people  have  great 

faith  in  the  professional  integrity  of  an 
engineer  or  a surveyor,  just  as  much  as 
they  have  in  a lawyer  appointed  by  the 
Lord  Chancellor.  Very  few  people 
suggest  that  because  a lawyer  is 
appointed  by  the  Lord  Chancellor  he  is 
subject  to  advice  from  the  Lord  Chan- 
cellor or  is  likely  to  be  subservient.  Why 
should  an  engineer  or  a surveyor  be 
more  subservient  to  a Ministry? 

3385.  What  I was  concerned  with  was 
the  public  reaction.  If  the  public  react 
unfavourably  when  the  person  holding 
the  enquiry  is  an  inspector  from  the 
actual  Department,  they  might  say : “ He 
has  not  got  someone  from  his  own 
Department  to  do  it,  but  he  has  chosen 
someone  himself.”  Do  you  think  there 

is  anything  in  that? 1 do  not  think 

there  is  anything  in  it. 

Lord  Justice  Parker'.  Thank  you  very 
much  for  your  Memorandum  of  evidence 
and  for  coming  here  and  helping  us  this 
morning. 


{The  witnesses  withdrew^ 
(Ad\ourned  until  2.30  p.m.) 


Memorandum  submitted  by  the  Country  Landowners’ 
Association 

1.  The  Country  Landowners’  Association  welcomes  the  opportunity  of  putting 
before  the  Committee  on  Administrative  Tribunals  and  Enquiries  its  views  on  some 
of  the  matters  failing  within  the  scope  of  the  Committee’s  terms  of  reference. 

2.  The  Country  Landowners’  Association  is  the  national  association  of  owners 
of  agricultural  land  in  England  and  Wales  and  is  the  body  officially  recognised  and 
consulted  by  the  various  Government  Departments  on  matters  affecting  agricultural 
.landowning  interests.  Its  present  membership  is  30,000. 

3.  As  agricultural  landowners,  the  members  of  the  Association  are  concerned 
particularly  with  three  of  the  types  of  tribunal  or  public  enquiry  whose  procedure 
is  under  consideration  by  the  Committee.  These  are:  — 

(a)  Agricultural  Land  Tribunals  ; 

ib)  County  Agricultural  Executive  Committees ; 

(c)  Public  Enquiries  convened  to  hear  representations  by  landowners,  e.g.  against 
compulsory  purchase  or  planning  proposals. 

The  landowning  representatives  on  the  first  two  of  these  bodies  are  selected  from 
panels  of  names  submitted  by  the  Association. 

4.  Of  the  three  types  of  body  mentioned  in  the  preceding  paragraph,  only  the 
Agricultural  Land  Tribunal  functions  in  a manner  akin  to  a Court  of  Law,  hearing 
representations  made  by  the  Minister  of  Agriculture,  Fisheries  and  Food  (through 
the  A.E.C.S.  on  the  one  hand,  and  the  aggrieved  farmer  or  landowner  on  the  other 
hand,  in  much  the  same  way  as  plaintiff  and  defendant  appear  in  a civil  action  in 
Courts  of  Law.  The  Agricultural  Executive  Committees  perform  a dual  function : 
they  can  make  proposals  for  orders  and  directions  affecting  agricultural  interests, 
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e.g.  supervision  orders  and  estate  management  and  husbandry  directions,  against 
which  proposals  the  farmer  or  landowner  concerned  may  make  representations  to 
^e  Committee  itself.  Alternatively,  they  may  sit  as  independent  bodies  to  decide 
between  landlord  and  tenant  as  to  whether  or  not  notices  to  quit  given  under  the 
^S^^^tdtural  Holdings  Act,  1948,  should  be  approved.  Public  Enquiries,  on  the 
other  h^d,  are  held  to  hear  representations  against  orders  initiated  by  local  and 
central  Government  Departments,  and  in  this  sense,  their  functions  are  analogous 
to  those  of  the  Agricultural  Executive  Committees  when  hearing  representations 
against  orders  and  directions  they  propose  to  issue. 

Agricultural  Executive  Committees 

5.  Generally  speaking,  the  Association  considers  that  these  Committees  perform 
satisfactorily  the  duties  imposed  on  them  by  the  Agriculture  Act,  1947.  The  Act 
intended  that  they  should  be  informal  bodies  composed  of  experienced  land  owners, 
farmers  and  workers  whose  practical  knowledge  of  the  many  matters  affecting 
husbandry  and  estate  management  would  help  to  secure  the  objectives  of  Parts  II 
and  111  of  the  Act.  As  mentioned  in  paragraph  4 above,  the  functions  of  these 
Committees,  which  fall  within  the  scope  of  the  terms  of  reference,  can  be  said 
to  be  divided  into  two  categories,  viz.:— (i)  their  quasi-judicial  duties,  in  which 
they  sit  to  decide  notice  to  quit  and  certificate  of  bad  husbandfy  cases : and  (ii) 
their  supervisory  duties  involving  the  hearing  of  representations  against  their 
own  estate  management  and  husbandry  proposals.  Clearly  different  considerations 
apply  m respect  of  each  of  these  two  types  of  duty. 

6.  Quasi- Judicial  Duties : On  the  whole  they  carry  out  these  duties  fairly  and 
successfully,  though  the  members  are  not  trained  lawyers.  'N^ilst  unsuccessful  parties 
may  sometimes  feel  that  the  outcome  would  have  been  different  had  the  proceedings 
approximated  more  closely  to  those  in  a court  of  law,  this  is  very  much  the 
minority  view.  Subject  to  the  qualifications  mentioned  below,  the  industry  as  a 
whole  IS  reasonably  well  satisfied  with  the  manner  in  which  Committees  fulfil  their 
statutory  duties  in  this  respect. 

7.  Supervisory  Duties ; The  view  has  been  expressed  that  it  is  wrong  that  the 
1 make  representations  against  proposed  husbandry  or  management  directions 

should  lie  only  to  the  body  who  themselves  are  making  the  proposals.  The  Associa- 
tion, however,  feel  that  the  present  procedure  must  be  adhered  to  if  Part  II  of  the 
Agriculture  Act,  1947,  is  to  continue  to  work  without  undue  delays  and  complex 
procedure,  and  the  voluntary  services  retained  of  those  best  qualified  to  serve  on  the 
Committees. 

8.  Far  reaching  reforms  which  would  result  in  the  present  flexibility  of  the 
system  being  destroyed  are  unnecessary  and  undesirable,  but  certain  minor  improve- 
ments can  and  should  be  made,  as  follows  : — 

9-  Notification  of  Reasons : It  does  not  appear  to  be  the  general  practice  of  these 
Committees  to  issue  a full  statement  of  the  reasons  which  prompt  their  decisions 
m cases  involving  certificates  of  bad  husbandry,  notices  to  quit,  supervision  orders, 
directions  and  dispossessions.  Consequently,  the  party  against  whom  a decision 
IS  given  may  feel  that  it  has  been  reached  illogically,  and  against  the  weight  of 
evidence.  Notification  to  the  parties  of  full  reasons  by  all  Committees  would 
increase  public  confidence  in  the  system. 

10.  Supervision  Orders:  It  is  wrong  that  these  Committees  should  have-  the 
power  to  place  a farmer  under  supervision  in  lieu  of  granting  or  refusing  a certificate 
of  bad  husbandry  upon  a landlord’s  application.  If  a farmer  deserves  to  be  placed 
under  supervision  the  Committee  should  already  have  done  this : the  fact  that  the 
landlord  makes  an  application  to  the  committee  for  a certificate  of  bad  husbandry 
should  have  no  bearing  on  the  matter.  This  discretion,  if  it  is  exercised,  automatically 
deprives  the  landlord  or  the  tenant  of  the  right  of  appeal  they  could  or  should 
be  allowed  to  exercise  against  the  Committee’s  decision.  This  is  most  inequitable. 
Committees  should  either  grant  or  refuse  the  landlord’s  application. 
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11.  Submission  of  Evidence : It  is  the  practice  of  some  Committees,  when  dealing 
with  estate  management  or  husbandry  directions,  or  with  applications  tor  baa 
husbandry  certificates,  to  receive  further  evidence  or  information  from  their 
inspecting  Sub-Committees  or  from  other  sources  after  the  hearing  has  been  closed. 
The  Association  regard  this  practice  as  most  undesirable  and  inequitable,  and 
recommend  that  no  further  information  or  evidence  be  considered  by  the  Comnuttee 
after  the  hearing  has  closed.  It  also  recommends  that  the  inspecting  panel  sho-uid 
always  be  required  to  state  their  evidence  at  the  time  of  the  hearing,  so  that  the 
parties  affected  may  know,  and  if  need  be,  question  the  panel  as  to  the  facts  at  the 
relevant  date.  For  this  purpose  copies  of  the  Inspecting  Panel’s  report  should  be 
made  available  to  the  parties  before  the  hearing. 

Agricultural  Land  Tribunals 

12.  Of  the  bodies  referred  to  in  paragraph  4 above,  the  Agricultural  Land 
Tribunals  approximate  most  closely  to  the  ordinary  Courts  of  Law.  They  function 
under  the  Agriculture  .“^ct,  1947,  to  hear  appeals  against  the  decisions  of  the  Minister 
as  to  notices  to  quit,  dispossessions,  certificates  of  bad  husbandry,  and  the  retention 
of  requisitioned  land.  The  Association  are  of  the  opinion  that  since  the  amendments 
effected  bv  the  Agriculture  (Miscellaneous  Provisions)  Act,  1954,  these  Tribunals 
are  functioning  satisfactorily,  and  there  are  few,  if  any,  criticisms  which  can  be  made. 
The  main  reasons  for  their  popularity  are  that  the  Chairmen  are  barristers  of  long 
standing,  especially  experienced  in  the  weighing  of  evidence,  and  that  the  Chairman 
now  appoints  the  members  of  the  Tribunal  from  panels  drawn  up  by  the  Lord 
Chancellor  from  nominations  submitted  by  the  industry.  Moreover,  the  hearings  are 
generally  public.  Satisfaction  is  chiefly  due  to  the  fact  that  there  is  no  suspicion 
of  bias  "on  the  part  of  the  members,  and  the  feeling  that  the  case  of  both  sides 
has  been  properly  considered.  Whilst  we  are  in  no  doubt  that  the  Tribunals  were 
established  as  an  appellate  body,  in  practice  because  of  th^  flexibility  of  their 
procedure,  the  hearings  have  tended  to  take  the  form  of  a re-trial.  It  is  this  practice 
which  prompts  the  Association  to  make  the  following  criticisms : — 

13.  Production  of  Evidence : Where  the  Tribunal  acts  in  the  manner  of  an  appeal 
court  on  a landlord's  application  for  a certificate  of  bad  husbandry  against  his 
tenant,  and  in  notice  to  quit  cases,  the  written  evidence  submitted  to  the  Executive 
Committee  by  its  Inspecting  Panel  should  be  made  available  alike  to  the  Tribunal 
and  to  the  parties.  Although  this  was  at  one  time  the  case,  it  appears  that  of  late 
the  practice  of  the  Executive  Committee  to  make  this  evidence  available  has  been 
discontinued.  Moreover,  the  members  and  the  officials  of  the  Executive  Committee 
who  were  concerned  in  the  earlier  hearing  and,  perhaps  inspected  the  land,  are 
not  always  available  as  witnesses.  To  overcome  this  defect,  it  is  suggested  that 
the  Inspecting  Panel’s  evidence  could  best  be  given  at  the  Tribunal  hearing  by 
the  Executive  Committee  official  who  inspected  the  land  and  recorded  it,  and  that 
he  be  open  to  cross-examination.  To  oblige  members  of  the  Executive  Committee 
to  attend  before  the  Tribunal,  though  more  satisfactory  in  theory,  would  create 
serious  administrative  delays  and  difficulties  in  practice.  The  Association  is  anxious 
to  see  these  avoided  as  far  as  is  consistent  with  reasonable  demands  for  fair  and 
just  administration. 

14.  Again,  as  mentioned  in  paragraph  9 above,  it  does  not  appear  to  be  the 
practice  of  the  Executive  Committee,  when  giving  their  decision,  to  support  this 
with  a statement  of  the  facts  and  the  full  reasons  upon  which  the  decision  was 
made.  These  should  be  made  available  both  to  the  Tribunal  and  to  the  parties 
before  the  appeal  is  heard. 

15.  Delay : There  is  considerable  concern  about  the  delay  which  occurs  before 
the  Agricultural  Land  Tribunal  can  hear  a case  which  is  referred  to  it.  A delay 
of  up  to  sue  months  is  not  uncommon,  despite  the  fact  that  the  parties  must  have 
prepared  their  cases  and  submitted  them  to  the  Tribunal  within  eight  weeks  from 
the  date  of  the  Executive  Committee  decision.  This  delay  should  be  reduced. 

- 16.  The  Association  is  particularly  concerned  with  the  effect  this  delay  can  have 
where  a certificate  of  bad  husbandry  is  being  sought,  or  where  a landlord  seeks 
possession  on  the  grounds  of  farming  efficiency.  In  such  cases,  the  time  lag  allows 
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the  tenant  to  make  considerable  improvements  to  the  state  of  the  land.  It  is 
essential  in  the  case  of  certificates  of  bad  husbandry  at  least,  that  the  Tribunal 
should  only  take  into  account  the  condition  of  the  land  as  at  the  date  of  complaint, 
and  not  as  at  the  date  they  hear  the  appeal.  Nevertheless,  it  appears  to  be  a common 
practice  for  Tribunals  to  inspect  the  land  at  the  later  date,  and  their  decisions  in 
such  cases  would  appear  to  have  been  influenced  by  what  they  then  saw.  It  follows 
that  where  the  tenant  has  taken  advantage  of  the  time  lag,  the  Tribunal  may  well 
get  a false  impression  of  the  condition  of  the  land  at  the  relevant  date,  and  of  the 
tenant’s  general  standard  of  husbandry. 

17.  This  possibility  of  a misleading  impression  being  given  can  only  be  avoided 
if  the  Tribunal  inspects  the  land  as  soon  as  the  case  is  referred  to  it.  However 
as  long  as  the  present  arrangement  of  appointing  these  Tribunals  ad  hoc  for  each 
case  continues,  it  is  impossible  to  arrange  that  the  Tribunal  should  inspect  the  land 
as  soon  as  any  appeal  is  lodged,  since  the  Tribunal  to  hear  that  particular  case 
will  not  have  been  empanelled  at  that  stage.  But  clearly,  the  Tribunal's  inspection 
of  the  land  is,  in  many  cases,  useful  and  necessary,  and  a right  which  the  Association 
would  not  seek  to  eliminate.  The  drawback  mentioned  in  the  preceding  paragraph 
should  be  rectified  by  the  use  of  the  Statutory  Panel  of  Assessors,  whose  duty  it 
would  be,  in  cases  involving  bad  husbandry  or  farming  efficiency,  to  inspect  the 
land  as  soon  as  practicable  after  notice  of  an  appeal  is  lodged  against  the  decision 
of  the  Executive  Committee.  In  this  way,  the  Tribunal  would  be  possessed  of 
independent  evidence  of  the  state  of  the  land  as  at  the  earliest  date  on  which  it 
could  be  judged  for  the  purposes  of  any  appeal.  The  Tribunal  would  still  be  able 
to  inspect  the  land  at  the  time  of  the  hearing  if  they  considered  any  further 
inspection  ought  to  be  made. 


Compulsory  purchase  and  planning  enquiries 

18.  The  procedure  at  these  enquiries  is  greatly  in  need  of  reform.  These  enquiries 
owe  their  existence  to  the  statutory  right  generally  given  to  owners  and  occupiers 
of  land  to  make  representations  against  proposals  by  local  or  central  authorities 
affecting  land  ownership  or  land  use.  In  the  case  of  acquisitions  of  land  or  of  any 
easement  over  land,  e.g.  electricity  wayleaves.  etc.,  various  Statutes  enable  these 
authorities  to  set  in  motion  compulsory  powers  whose  exercise  may  override  all 
private  interests  in  the  land  in  question. 

19.  In  these  cases,  there  is  no  question  of  the  owner  or  occupier  being  dispossessed 
because  of  his  alleged  failure  to  husband  or  manage  the  land  efficiently,  but  because 
statutory  powers  have  been  invoked  to  oblige  him  to  sell  his  land,  or  to  control 
the  use  of  it,  to  conform  with  a proposal  sponsored  by  the  local  or  central  govern- 
ment authority,  allegedly  in  the  public  interest. 

20.  The  most  disturbing  feature  of  these  cases  is  the  feeling  that  a public  enquiry 
following  the  setting  in  motion  of  compulsory  purchase  powers  is  of  little  practical 
value  to  the  owner  of  land,  other  than  as  an  opportunity  to  blow  off  steam.  He 
feels  that  the  matter  must  already  have  been  decided  by  those  responsible,  otherwise 
the  scheme  would  never  have  progressed  as  far  as  the  invoking  of  compulsory 
powers,  and  that  the  enquiry  has  only  been  convened  as  a statutory  formality 
and  that  there  is  little  chance  of  the  proposals  being  abandoned.  The  owner  should 
not  be  deprived  of  his  land  without  the  fullest  impartial  consideration  being  given 
to  all  -the  circumstances,  both  from  the  owner’s  and  occupier’s  and  from  the 
promoters’  points  of  view.  The  following  criticisms  of  the  existing  administrative 
procedure  are  therefore  made : — 

21.  Notification : Where  it  is  proposed  to  acquire  any  interest  in  or  over  land, 
it  often  happens  that  the  owner  of  the  land  is  not  notified  of  the  proposal  until 
after  the  Department  or  Authority  has  made  its  decision.  It  is  essential  that  he 
should  be  notified  in  writing  and  consulted  at  the  very  earliest  stage  before  a 
decision  is  reached  by  the  appropriate  Department  of  the  acquiring  Authority,  in 
order  that  he  shall  have  full  opportunity  to  make  known  his  views. 
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22.  Judge  in  own  cause : Where  an  order  is  proposed  by  a Government  Depart- 
ment considerable  anxiety  is  felt  as  regards  the  system  whereby  the  public  enquiry 
is  conducted  by  an  Inspector  who  is  an  official  of  that  Department.  Whilst  it 
is  not  in  any  way  suggested  that  such  persons  are  consciously  biased  in  the 
performance  of  their  duties,  the  fact  that  they  are  appointed  in  this  manner  and 
(with  the  exception  of  purchases  of  land  for  educational  purposes),  represent  the 
interests  of  one  of  the  parties  to  “ the  dispute  ”,  necessarily  gives  rise  to  the  feeling 
that  the  issue  is  not  being  determined  fairly,  and  that  the  private  objector  has  little 
or  no  chance  of  being  successful.  Some  alternative  procedure,  such  as  that  adopted 
by  the  Ministry  of  Education,  should  be  devised  whereby  enquiries  of  this  nature 
be  conducted  by  some  independent  party. 

23.  Admission  of  Evidence : It  is  not  the  practice  before  the  enquiry  for  the 
Department  or  Authority  initiating  an  order  or  proposal  to  make  available  to 
objectors  a statement  of  the  reasons  prompting  their  decision.  The  latter  conse- 
quently are  placed  at  a disadvantage  from  the  start  in  that  they  do  not  knovv  the 
full  case  which  they  will  have  to  meet.  Whenever  an  order  or  proposal  is  initiated 
the  responsible  authority  should  be  required  to  submit  a statement  of  case  before- 
hand to  all  persons  who  have  given  notice  of  their  intention  to  object,  so  that  the 
possibility  of  surprise  may  be  avoided.  Moreover,  in  many  cases,  after  the  Inspector 
has  heard  the  representations  against  a proposal,  and  the  hearing  has  been  closed, 
the  promoters  submit  further  evidence  to  the  Minister  in  support  of  their  case. 
Objectors  are  not  given  the  opportunity  to  see  nor  to  examine  the  promoters  on  this 
further  evidence,  and  cannot  put  forward  facts  in  their  own  support  to  rebut  it. 
It  is  essential  that  the  decision  arising  out  of  any  public  enquiry  should  be  reached 
upon  the  facts  revealed  at  the  hearing,  and  that  the  Inspector  should  not  be  permitted, 
after  the  hearing,  to  seek  or  entertain  from  any  local  or  central  government  source, 
or  from  the  acquiring  authority,  further  information  as  to  the  issue,  unless  objectors 
be  given  the  opportunity  of  seeing  such  information  and  making  representations 
against  it,  if  necessary  at  a further  hearing. 

24.  Inspections  of  the  Land : Sometimes  it  happens  that  the  Inspector  when  visit- 
ing the  land,  is  accompanied  only  by  representatives  of  the  promoters  of  the 
scheme.  This  is  wrong.  The  Inspector  ought  either  to  invite  representatives  of  all 
interested  parties  to  accompany  him  or  else  visit  the  site  alone. 

25.  The  Inspectors  Report:  It  has  not  been  the  practice,  except  in  the  case  of 
purchases  by  the  Minister  of  Education,  to  publish  the  Inspector’s  report  of  the 
enquiry.  Whilst  general  publication  might  be  found  to  be  impracticable,  the  Asso- 
ciation nevertheless  considers  that  this  report  should  at  least  be.  available  for  inspec- 
tion by  the  parties. 

26.  Publication  of  Reasons : When  the  Minister  gives  his  decision  after  representa- 
tions have  been  heard  against  proposals  of  this  nature,  it  is  essential  that  the  full 
reasons  for  this  decision  should  also  be  given.  At  present,  all  too  often  only  a 
bare  decision  is  given,  which  gives  rise  inevitably  to  the  impression  that  there  is  the 
possibility  of  the  decision  having  been  given  against  the  weight  of  evidence. 

27.  Costs : Many  people  fail  to  take  advantage  of  the  right  to  make  representa- 
tions against  a proposed  order  because  of  the  cost  which  is  likely  to  be  incurred. 
That  people  should  be  so  deterred  is  contrary  to  the  rules  of  natural  justice,  which 
require  that  no  person  ought  to  suffer  any  derogation  from  his  existing  or  potential 
rights  without  his  case  in.defence  of  them  being  considered.  In  many  cases,  there  is 
no  power  to  award  costs  to  an  objector.  Whilst  it  is  not  suggested  that  all  objectors 
should  be  entitled  to  some  costs,  regardless  of  the  success  of  their  representations, 
nevertheless  no  obstacle  should  be  placed  in  the  way  of  members  of  the  public  which 
might  result  in  their  being  unable  to  exercise  their  right  of  appeal  or  make  repre- 
sentations. In  all  cases  where  the  result  of  an  order  might  be  to  deprive  a person 
of  his  rights,  whether  as  to  land  ownership  or  otherwise,  he  should  be  given  every 
facility  to  be  able  to  make  those  representations  which  the  law  entitles  him  to  make. 
There  are  many  instances  known  to  the  Association  of  persons  refraining  from 
objecting  to  the  making  of  orders  because  of  their  inability  to  meet  the  cost  of 
proper  representation.  It  is  ridiculous  to  suggest,  as  did  the  Parliamentary  Secretary 
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to  the  Ministry  of  Housing  and  Local  Government  in  19530)  that,  since  one  has 
always  the  right  to  appear  and  object  in  person,  it  is  neither  necessary  nor  desirable 
that  he  should  be  given  financial  assistance  to  enable  him  to  present  his  case  through 
his  professional  representatives.  The  presentation  of  most  cases  in  their  best  light 
is  a skilled  job,  which  the  unqualified  layman  cannot  reasonably  be  expected  to 
perform.  Yet  he  often  cannot  afford  to  have  professional  representation  even 
though  the  promoters  of  the  scheme  do  employ  professional  advisers,  whose  services 
are  paid  for  out  of  public  funds.  He  is  thus  at  a disadvantage,  since  unless  he  is 
a man  of  means,  ail  he  can  do  is  to  appear  in  person  and  make  his  representations 
less  effectively  than  otherwise  might  be  the  case.  The  Association  feels,  therefore, 
that  more  binding  rules  should  be  drawn  up  governing  the  exercise  by  the  Minister 
of  his  discretion  to  award  costs  to  objectors,  since  it  appears  that  at  present, 
although  the  Minister  has  the  discretion,  it  is  seldom  exercised.  Moreover,  where  a 
person  has  been  inforrned  of  a proposal  to  acquire  land  compulsorily,  and  in  light 
of  that  proposal  has  incurred  professional  fees  in  the  preparation  of  a case  for 
presentation  at  a public  enquiry,  the  Minister  should  be  obliged  to  exercise  his 
discretion  in  the  payment  of  costs  to  such  person  when,  as  sometimes  happens,  the 
proposal  to  acquire  the  land  is  withdrawn  before  the  public  enquiry  stage  has  been 
reached. 

28.  Right  of  Appeal:  In  most  cases,  there  is  no  right  of  appeal  against  the 
Minister’s  upholding  of  a proposed  compulsory  purchase  order.  This  deficiency 
should  be  made  good.  Except  in  the  cases  of  Agricultural  Land  Tribunals  and  the 
Lands’  Tribunal,  where  a right  of  appeal  lies  to  a Divisional  Court  on  a point  of 
law,  there  is  no  procedure  whereby  the  findings  of  a Tribunal  or  Public  Enquiry 
may  be  challenged.  The  existing  powers  of  review  by  the  High  Court  (mandamus 
and  certiorari)  are  not  considered  to  be  adequate  to  meet  this  need.  A writ  of 
mandamus  only  lies  to  enable  the  High  Court  to  command  an  inferior  body  to 
perform  the  public  duty  laid  on  it  by  law ; therefore,  so  long  as  a public  enquiry 
is  properly  conducted,  this  process  is  of  no  use  as  a remedy.  As  to  certiorari, 
although  this  is  available  where  an  inferior  Court  has  failed  to  observe  the  rules  of 
natural  justice,  it  only  lies  against  judicial  bodies  and  is,  therefore,  not  available 
as  a means  of  controlling  the  working  of  public  enquiries.  Moreover,  even  in  the 
case  of  judicial  bodies,  the  Statute  establishing  that  body  may  preclude  its  proceed- 
ings  fiom  this  form  of  control.  Again,  the  High  Court  only  has  power  to  quash 
the  order  of  an  inferior  body  where  there  is  an  error  of  law  apparent  on  the  face 
of  the  record,  or  if  there  has  been  an  abuse  or  excess  of  jurisdiction.  Thus,  if  a 
Tribunal  or  the  appropriate  Minister,  in  the  case  of  a public  enquiry,  fail  to  set  out 
facts  and  reasons  governing  their  decisions,  the  Court  is  powerless  to  exercise  this 
means  of  control. 


29.  Although  it  would  be  useful  if  the  rules  governing  the  application  of 
certiorari  could  be  extended,  this  would  probably  be  impracticable.  The  solution 
which  would  .give  the  greatest  measure  of  reassurance  to  the  owner  of  land  would 
be  the  grant  in  all  cases  of  the  right  to  appeal  to  the  High  Court.  In  this  way,  the 
citizen  would  know  that  he  would  have  the  ultimate  right  to  have  the  issue  resolved, 
by  a skilled  and  impartial  body,  which  would,  we  consider,  raise  the  prestige  of 
these  enquiries  and  give  more  confidence  to  objectors. 


OHansard,  Friday,  20th  November,  1953,  Col.  2138: 

Mr.  Ernest  Marples,  the  then  Parliamentary  Secretary  to  the  Ministry  of  Housing  and  Local 
Government,  in  his  reply  to  a question  by  Mr.  Christopher  Hollis,  Member  for  Devizes,  stated 
" It  is  not  necessary  for  the  landowner  to  have  verbal  fluency  or  even  dexterity  If  he  objects 
no  matter  how  incoherently,  to  his  land  being  taken  for  a particular  purpose,  it  is  the  duty 
of  [the]  Inspector  not  only  to  visit  the  site  and  form  his  opinion,  but  to  make  all  the  enquiries 
which  lie  thinks  are  relevant  to  tbs  particuJax  circumstaiiccs.  . , . The  whole  enquiry  procedure 
is  such  that  it  is  not  necessary  for  an  ag^eved  landowner  to  employ  a legal  adviser  He  may 
wish  to  do  so,  but  the  whole  structure  which  we  have  tried  to  set  up  is  such  that  the  average  man 
can  present  his  case  and  not  be  prejudiced  by  the  fact  that  he  does  not  employ  a specialist  in 
the  law. 
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30.  Delay  : There  is  in  many  cases  a considerable  time  lag  between  the. conclusion 
of  the  hearing  and  the  publication  of  the  decision.  Periods  of  between  six  and 
twelve  months  are  by  no  means  uncommon.  This  delay  is  unnecessary  and  harm- 
ful In  the  interests  of  the  owners  and  occupiers  of  the  land  affected,  it  should  be 
incumbent  on  the  appropriate  Minister  to  announce  his  decision  as  speedily  as 
possible  after  the  hearing. 


* 31.  Officers  of  acquiring  authority  as  witnesses:  There  is  a widespread  feeling 
that  full  justice  is  not  being  afforded  to  the  appellant  where  neither  the  officers  of 
the  acquiring  authority,  nor  of  other  Government  Departments  which  are  concerned 
in  the  matter  in  issue,  are  available  as  witnesses  and  the  relevant  documents  m 
possession  of  the  authority,  or  other  such  Departments,  are  not  available  in  evidence. 
This  is  particularly  important  in  the  case  of  the  evidence  of  the  Land  Commissioner, 
whose  clearance  certificate  is  always  sought  by  the  promoters  before  any  order  is 
sought.  In  all  cases,  such  persons  and  documents  should  be  available,  subject 
always  to  the  proper  requirements  of  National  security,  and  the  Land  Cornmissioner 
should  be  available  to  give  evidence  personally  wherever  a clearance  certificate  has 
been  given. 


32.  Defence  Act  purchases:  Considerable  anxiety  is  felt  regarding  peace-time 
acquisitions  by  Service  Departments  under  the  Defence  Acts,  1842-1935.  The 
enabling  Act  in  these  cases  is  the  Defence  Act,  1842,  Section  23  of  that  Act  imposing 
certain  restrictions  on  the  taking  of  land  without  the  owner’s  consent.  The  safe- 
guards contained  in  this  Section,  however,  w’ere  suspended  by  the  Defence  Regula- 
tions, and  the  position  at  present  is  that  no  enquiry  can  be  demanded  by  the  owner 
of  land  where  a notice  to  treat  is  served  before  the  expiration  of  two  years  from 
the  end  of  the  war  period.  The  ‘'war  period”  is  still  deemed  to  exist,  because  it 
is  now  defined  as  including  any  period  during  which  the  Supplies  and  Services 
{Transitional  Powers)  Act,  1945,  remains  in  force.  This  latter  Act  is  one  whose 
duration  is  extended  annually  ; in  the  tvpe  of  case  instanced,  this  causes  consider- 
able injustice.  Since  hostilities  ceased  over  ten  years  ago,  it  is  completely  unjust 
that  a Government  Department  should  be  allowed  to  shelter  behind  extraordinary 
legislation  of  this  nature  and  deny  the  citizen  rights  which  he  otherwise  would 
have.  The  Association  know  of  such  a situation  arising  even  within  the  past  year 
in  the  case  of  a War  Office  acquisition.  Furthermore,  the  Ministry  of  Fuel  and 
Power  still  resort  to  powers  conferred  by  the  Defence  (General)  Regulations,  1939, 
w'hen  the  National  Coal  Board  wish  to  use  land  for  open  cast  coal  working. 


SUMMARY  OF  RECOMMENDATIONS 

33.  The  Association,  therefore,  would  put  forward  the  following  general  recom- 
mendations:— 

34.  Agricultural  Executive  Committees : 

(1)  That  the  full  reasons  governing  any  decision  of  the  Committee  should  be 
announced  w’ith  the  decision.  (Para.  9.) 

(2)  That  the  discretion  of  the  Committee  to  place  a farmer  under  supervision 
instead  of  granting  a certificate  of  bad  husbandry,  should  be  withdrawn.  (Para.  10.) 

(3)  That  Committees  be  required  to  reach  a decision  on  the  evidence  presented 
at  the  hearing,  that  copies  of  the  Inspecting  Panel’s  Report  be  made  available  to 
the  parties  before  the  hearing,  and  that  parties  be  enabled  to  cross-examine  on  the 
contents  of  that  Report.  (Para.  1 1 .) 

35.  Agricultural  Land  Tribunals : 

(1)  That  wherever  an  appeal  is  made  to  the  Agricultural  Land  Tribunal  the 
documents  to  be  put  in  evidence  by  the  Executive  Committee,  and  the  full  reasons 
for  the  earlier  decision,  should  be  made  available  to  the  Tribunal  and  both  parties, 
and  that  the  official  of  the  Executive  Committee  who  recorded  the  evidence  of  the 
Inspecting  Panel  be  available  for  cross-examination.  (Paras.  13  and  14.) 
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(2)  That  all  possible  steps  be  taken  to  cut  down  the  present  time  lag  between 
the  date  of  notice  of  appeal  to  the  Tribunal  and  the  hearing  of  the  appeal  by 
that  body,  and  that  the  Statutory  Panel  of  Assessors  inspect  the  land  as  soon  as 
practicable  after  notice  of  appeal  is  lodged.  (Paras.  16  and  17.) 

36.  Compulsory  Purchase  and  Planning  Enquiries : 

(1)  That  the  landowner  and  the  occupier  should  be  notified  in  writing  and  con- 
sulted as  to  any  proposal  affecting  the  land  before  the  decision  is  reached  by  the 
Promoting  Authority.  (Para.  21.) 

(2)  That  reforms  be  made  to  ensure  that  representations  against  orders  proposed 
by  Government  Departments  be  heard  by  an  independent  Chairman,  rather  than 
by  an  Inspector  appointed  and  employed  by  any  Department  with  an  interest  in 
the  issue.  (Para.  22.) 

(3)  That  strict  rules  of  evidence  be  drawn  up  governing  the  procedure  at  such 
enquiries,  and  that  the  decisions  of  the  appropriate  Ministers  should  be  based  upon 
the  evidence  heard  in  public  at  the  enquiry.  (Para.  23.) 

(4)  That  the  practice  of  promoting  authorities  of  submitting  further  evidence 
after  the  hearing  has  been  concluded,  and  of  the  Inspector  obtaining  outside 
information  should  cease,  unless  the  citizen  is  allowed  to  see  and,  if  necessary, 
refute  such  evidence  and  information.  (Para,  23.) 

(5)  That  objectors  be  provided  with  a statement  of  the  case  of  the  promoting 
authority  before  the  hearing  takes  place.  (Para.  23.) 

(6)  That  the  Inspector  if  visiting  the  site  ought  to  be  required  to  invite  repre- 
sentatives of  all  interested  parties  to  accompany  him,  or  else  make  his  visit  alone. 
(Para.  24.) 

(7)  That  the  Inspector’s  or  Chairman’s  Report  should  be  made  available  to  all 
interested  parties.  (Para.  25.) 

(8)  That  in  all  cases,  the  full  reasons  for  the  Minister’s  decision  be  given. 
(Para.  26.) 

(9)  That  the  Minister’s  power  to  award  costs  should  be  more  readily  exercised, 
and  that  there  should  be  power  to  award  costs  in  cases  where  the  project  is 
abandoned  before  a public  enquiry  is  held.  (Para.  27.) 

(10)  That  the  High  Court  is  given  jurisdiction  to  hear  appeals  from  the  Ministerial 
decisions.  (Para.  28.) 

(11)  That  the  decision  of  the  Minister  in  all  cases  should  be  given  as  speedily 
as  possible  after  the  hearing.  (Para.  30.) 

(12)  That  the  appropriate  official  of  the  acquiring  authority  and  of  any  other 
Government  Department  which  may  be  concerned  in  the  matter  should  be  available 
as  witnesses  at  public  enquiries,  and  open  to  cross-examination.  (Para.  31.) 

(13)  That  when  no  actual  state  of  hostilities  exists,  acquisitions  under  the  Defence 
Acts  and  requisitions  under  the  Defence  Regulations  should  be  open  to  the  same 
procedure  as  other  compulsory  acquisitions  as  regards  the  holding  of  a public 
enquiry,  etc.  (Para.  32.) 
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Exammation  of  Witnesses 

The  Viscount  Newport, 

Lt.  Col.  R.  B.  Verdin, 

Major  R.  B.  Verney, 

Mr.  F.  F.  Taylor, 

Mr.  F.  G.  Holland, 

on  behalf  of  the  Country  Landowners’  Association. 
Called  and  Examined 


3386.  Lord  Justice  Parker:  Your 

Memorandum,  for  which  we  are  very 
grateful,  is  divided,  broadly  speaking, 
into  two  parts,  one  concerning  agricul- 
tural land  and  dealing  with  the  County 
Agricultural  Executive  Committees  and 
Agricultural  Land  Tribunals,  and  the 
other  dealing  with  compulsory  purchase 
and  planning.  I think  the  most  con- 
venient course  is  to  deal  with  these 
separately  and  take  the  agricultural  land 
part  first.  The  first  thing  I notice  in 
paragraph  9 is  that  it  does  not  appear 
to  be  the  general  practice  of  C.A.E.C.S 
and  Agricultural  Land  Tribunals  to  issue 
a full  statement  of  the  reasons.  I thought 
that  now  practically  every  Tribunal  and 
certainly  the  C.A.E.C.S  did  give  reasons 

for  their  decisions. Lord  Newport: 

In  paragraph  9 we  were  dealing  with 
the  Committees  only.  We  do  think  the 
situation  has  improved  and  that  there  is 
much  more  tendency  to  issue  full  state- 
ments ; but  in  the  past  I think  it  has  not 
been  as  much  the  general  case  as  we 
should  have  liked  it  to  be. — Colonel 
Verdin:  I can  only  say  it  is  a criticism 
which  does  not  apply  to  the  Cheshire 
Committee  of  which  I am  Chairman! 
I think  during  the  last  eighteen  months 
the  position  has  changed  very  consider- 
ably, and  they  do  now  try  to  give  as 
full  reasons  as  possible,  but  there  was 
considerable  feeling  on  this  point  when 
it  was  discussed  at  our  Council  meeting. 

3387.  I think  it  is  a point  of  great 

importance.  I only  raised  it  because  I 
thought  that,  in  general,  it  was  now  com- 
plied with? Lord  Newport:  I think 

it  is  very  much  better  than  it  was ; and 
possibly  it  has  improved  even  since  we 
drew  this  Memorandum  up. 

3388.  The  supervision  order,  as  such, 

is  not  the  subject  of  appeal  to 

an  Agricultural  Land  Tribunal ; you 
do  not  specifically  deal  with  that 
point,  but  in  your  view  is  it 
necessary  that  there  should  be  an  appeal 


as  in  a dispossession  order? ^We  have 

always  had  considerable  difficulty  in 
making  up  our  minds  on  that  particular 
point.  For  a long  time  I think  there  was 
perhaps  a slight  majority  in  the  Associa- 
tion who  felt  there  should  be  the  right 
of  appeal,  but  on  balance  we  have  turned 
it  down ; we  think  it  is  not  practicable 
and  that  the  procedure  works  fairly 
equitably  at  the  moment. 

3389.  I wonder  if  you  would  elaborate 
that,  because  it  always  seemed  to  me  that 
a supervision  order  is  a fairly  drastic 
step  so  far  as  the  farmer  is  concerned. 
It  may  involve  him  in  a considerable 

amount  of  financial  expenditure. 

Colonel  Verdin ; We  do  not  think  that 
there  is  now  such  a great  dislike  of 
going  under  supervision.  In  fact  when 
we  turned  down  a supervision  case  the 
other  day,  the  man  concerned  asked  if 
he  could  be  put  under  supervision 
because  he  wanted  more  advice  and 
guidance  from  the  Committee. 

3390.  But  he  would  get  just  as  much 
advice  whether  he  was  under  supervision 

or  not,  if  he  wanted  it? 1 think  that 

is  true,  but  he  felt  he  would  get  more 
advice  if  he  was  under  supervision.  The 
dislike  of  being  under  supervision  arose 
because  it  was  often  a preliminary  to 
dispossession.  Farmers  now  know  that 
dispossessions  are  less  frequent  than  they 
were  a few  years  ago  and  there  is, 
therefore,  less  alarm  at  being  put  under 
supervision.  For  this  reason  we  felt 
that  it  was  not  desirable  to  have  an 
appeal  to  a Tribunal. — Major  Verney:  I 
think  we  had  to  accept,  when  we 
accepted  the  Act,  that  the  object  of  a 
supervision  order  was  to  improve  the 
farm  rather  than  to  take  it  away.  There- 
fore, when  the  occupier  was  put  under 
supervision,  at  any  rate  in  theory,  it  was 
intended  to  help  him,  and  therefore  there 
was  not  the  same  reason  to  ask  for  an 
appeal  to  the  Agricultural  Land  Tribunal 
as  there  was  in  a case  of  dispossession. 
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3391.  The  other  point  you  make  on 
the  supervision  order  is  one  which  I have 
not  appreciated  before.  Under  Section 
27  of  the  Agricultural  Holdings  Act  of 
1948,  if  a landlord  applies  for  a certifi- 
cate of  bad  husbandry,  on  getting  which 
he  is  entitled  to  turn  the  tenant  out,  the 
Committee  have  an  option  of  saying: 
“ We  are  not  going  to  grant  that  or 
refuse  it,  we  are  going  to  put  that  right 
aside  and  deal  with  it  by  way  of  super- 
vision.” The  effect  of  that,  of  course, 
from  the  landlord’s  point  of  view  is  that 
he  has  lost  for  the  time  being  his  chance 
of  getting  possession,  and  the  tenant  has 
been  put  on  probation. — Lord  Newport: 
We  find  that  particularly  objectionable. 

3392,  On  the  other  hand,  from  the 
tenant’s  point  of  view,  it  is,  in  effect, 
giving  him  another  chance  ; and  that  be- 
comes rather  a question  of  the  poUcy  of 
Parliament,  whether  it  should  be  more 
difficult  for  the  landlord  to  get  posses- 
sion and  easy  for  the  tenant  to  stay  on, 

or  vice  versa. ^We  feel  it  is  wrong  in 

various  respects.  For  one  thing,  the  issue 
ought  to  be  one  as  between  the  owner 
and  tenant  without  a third  party  enter- 
ing into  it.  Secondly,  we  feel  that  if  the 
tenant-farmer  deserved  keeping  under 
supervision,  he  should  be  already  under 
supervision,  and  the  fact  that  the  owner 
has  applied  for  a certificate  should  not 
give  rise  to  this  desire  to  put  him  under 
supervision.  Although  I do  not  think 
in  its  origin  it  was  intended  as  a sort 
of  general  escape  clause,  there  has  been 
a very  strong  tendency  on  the  part  of 
Committees  to  regard  it  as  a very  useful 
escape  in  order  to  avoid  making  up  their 
minds  one  way  or  the  other. — Colonel 
Verdin:  I would  like  to  confirm  what 
Lord  Newport  says.  We  have  been 
urged  as  landowners  to  take  more 
interest  in  our  land  and  to  see  that  our 
tenants  farm  better.  To  apply  for  a 
certificate  of  bad  husbandry  is  one  of 
the  best  ways  for  a landowner  to 
improve  his  farmers,  because  once  they 
know  that  the  landowner  is  prepared  to 
do  that  it  has  a considerable  effect  on 
all  the  tenants.  It  is  also  a very  difficult 
thing  for  the  landowner  to  do,  as  you 
can  appreciate.  It  attaches  a stigma  to 
him  locally,  he  is  not  at  all  popular,  and 
therefore  he  is  very  reluctant  to  take  that 
course.  Having  gone  through  it  all,  he 
often  finds  at  the  end  that  the  Committee 
have  shirked  the  issue  and.  rather  than 
reach  a straight  decision  on  whether  or 
not,  the  circumstances  which  lead  to  a 
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certificate  of  bad  husbandry  have  been 
proved,  have  used  the  supervision  order 
as  the  escape  clause.  I do  not  think  it  is 
really  fair  to  the  landowner.  However 
much  you  may  feel  at  first  sight  that 
you  do  not  want  to  turn  someone  out 
unless  he  has  had  eve^  chance,  I really 
do  not  think  it  is  fair  in  this  case  to 
give  the  tenant  the  extra  chance. 

3393.  I am  a little  concerned  about 
this ; surely  the  Committees  would  not 
exercise  the  option  of  putting  a man 
under  supervision  if  it  was  a clear  case 
of  bad  husbandry,  would  they?  They 
would  not  shirk  the  issue  in  a clear  case 
— it  would  only  be  in  a marginal  case 
when  there  were  arguments  on  both 

sides? Lord  Newport:  I think  that 

was  the  intention. — Colonel  Verdin : 
When  we  discussed  this  at  our  Council 
meeting  the  feeling  was  very  much  that 
there  were  cases,  even  'When  the  landlord 
considered  he  had  a clear  case. — Major 
Verney : One  of  the  reasons  was  the 
consideration  of  hardship  on  the  tenant 
as  the  result  of  a certificate  of  bad  hus- 
bandry since  there  is  no  compensation 
for  disturbance. 

3394.  Major  Verney,  you  are  a mem- 
ber of  an  Agricultural  Executive  Com- 
mittee. Turning  yourself  into  such,  as 
opposed  to  a representative  of  the 
Country  Landowners  Asscxiiation,  would 
the  Committee  shirk  the  issue  in  the 
sense  that  even  if  it  was  a clear  case  they 
would  put  a man  under  supervision? 

^I  have  sat  on  husbandry  sub- 
committees which  have  considered  appli- 
cations for  certificates  of  bad  husbandry 
and  I have  found  that  in  almost  every 
case  they  have  tended  to  slip  into  this 
alternative  as  the  easier  way,  if  there  was 
any  chance  to  do  so. — Lord  Newport: 
If  I might  stress  the  point,  I would  like 
to  say  how  very  frustrating  it  is  for  the 
landlord.  We  have  been  urged  on  so 
many  occasions  by  the  Government  to 
do  all  we  can  to  improve  the  standard 
of  farming  and  we  have  been  told  that 
it  is  up  to  us  to  see  that  there  are  no 
bad  farmers  on  our  estates.  Then,  in 
cases  when  the  owners  have  decided  that 
there  was  a good  and  clear  case  for  a certi- 
ficate of  bad  husbandry  and  have  applied 
for  it — and  I would  stress  again  that  it 
is  so  very  much  a personal  matter  for 
the  owner  and  tenant  that  it  is  only 
usually  with  great  reluctance  that  he 
comes  to  the  point  of  applying  for  this 
certificate  of  bad  husbandry — they  have 
had  the  issue  shirked  by  the  Committee. 
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3395.  It  could  be  put  in  this  way, 
that  the  landlord  has  been  made  to 
undertake  the  odium  of  starting  this  pro- 
cedure and  in  practice  it  has  been  merely 
a spur  to  the  committee  to  do  what  they 
might  have  done  before,  namely,  to  put 

the  farmer  under  supervision? ^That 

really  has  been  how  it  has  worked  out. 

3396.  In  paragraph  11  you  say  that 
Committees  may  receive  further  evidence 
or  information  from  their  inspecting 
sub-committees  or  from  other  sources 

after  the  hearing  has  been  closed. 

Colonel  Verdin : The  point  there  is  that 
the  evidence  of  the  inspecting  panel  is 
not  always  given,  in  fact  it  is  very  often 
not  given  in  front  of  the  parties  con- 
cerned. And  so.  after  you  have  heard 
the  evidence  of  the  two  parties  con- 
cerned, or  the  one  party  concerned  as 
the  case  may  be,  then  the  inspecting 
panel  give  their  evidence  to  the  Com- 
mittee. They  probably  submit  a written 
report  as  well,  which  the  parties  con- 
cerned do  not  have  a chance  of  seeing 
or  of  cross-examining  on. 

3397.  To  clear  my  own  mind,  is  this 

a case  where  the  Committee  works 
through  sub-committees? 1 am  talk- 

ing now  about  the  estate  sub-committee, 
because  these  powers  are  delegated  to 
estate  management  or  husbandry  sub- 
committees. 

3398.  And  under  those  delegated 

powers  the  sub-committee  can  in  fact 
act? ^They  do  act,  yes. 

3399.  But  in  some  cases  they  do  not 

take  the  decision  themselves  but  they 
refer  it  back  to  the  Executive  Com- 
mittee?  No,  that  has  ceased  now. 

The  powers  are  delegated  completely. 
What  this  paragraph  refers  to  is  the  fact 
that  where  there  is  a notice  to  quit 
pending  in  one  of  these  cases,  the  sub- 
committee send  out  a panel  to  inspect. 
As  a result  of  that  inspection  there  is 
a written  report,  which  is  made  avail- 
able to  all  the  members  of  the  sub- 
committee, but  not  to  the  parties  con- 
cerned. Then,  after  the  parties  con- 
cerned have  given  their  evidence  in 
front  of  the  sub-committee,  it  is  more 
than  likely  that  further  evidence  will  be 
heard  from  the  inspecting  panel,  who 
will  enlarge  what  they  have  said  in  their 
report.  Of  course  that,  being  inde- 
pendent evidence,  carries  a great  deal  of 
wei^t  with  the  sub-committee,  and,  of 


course,  it  is  evidence  which  neither  party 
has  had  a chance  of  cross-examining. 

3400.  Does  the  party  involved  see  the 

inspecting  panel’s  report  in  the  first 
instance? ^No. 

3401.  And  of  course  if  the  inspecting 

panel  give  evidence  they  cannot  be  cross- 
examined. It  may  vary  from  Com- 

mittee to  Committee  ; but  we  understand 
in  the  majority  of  cases  the  inspecting 
panel’s  report  is  not  made  available  to 
the  parties  and  their  evidence  is  not 
given  orally  in  front  of  the  parties.  I 
am  not  going  to  say  that  that  is  the 
case  every  time ; but  from  what  we 
understood  again  at  our  Council 
meeting,  most  members  seem  to  think 
it  was  the  general  practice  that  it  was 
not  given  in  front  of  the  parties. 

3402.  That  raises  a general  point  as 
to  how  far  there  is  uniformity  in  pro- 
cedure between  Committees.  I gather 
you  say  some  Committees  do  and  some 
do  not ; it  rather  looks  as  if  there  is  no 

uniformity  of  procedure. That  is 

certainly  the  case.  At  one  time  the 
reports  of  the  inspecting  panel  were 
available  to  the  Agricultural  Land 
Tribunals  if  there  was  an  appeal.  Now 
that  is  not  the  case.  Instructions  have 
been  received  by  C.A.E.C.’s  that  they  are 
privileged  documents.  I cannot  tell  you 
whether  they  are  equally  privileged  in 
the  case  of  sub-committee  hearings  or 
whether  it  is  only  the  practice  that  has 
arisen,  but  certainly  in  the  majority  of 
cases  we  believe  that  is  what  happens. 

3403.  May  I go  on  to  the  Agricultural 

Land  Tribunals.  In  general  I understand 
you  are  quite  satisfied  with  their  consti- 
tution and  the  way  they  do  their  busi- 
ness?  Lord  Newport'.  Yes,  they  are 

most  satisfactory  I think. 

3404.  Have  you  had  any  complaints  of 
different  standards  of  procedure  adopted, 
or  different  degrees  of  formality  under 
which  the  different  tribunals  do  their 

business? ^We  have,  yes ; but  on  the 

whole  they  have  been  a very  small 
minority,  and  we  do  not  attach  a great 
deal  of  weight  to  them. 

3405.  I think  we  have  had  evidence 
that  on  some  occasions  they  sit  very 
formally,  almost  like  a court  of  law, 
and  on  others  they  sit  in  the  lounge  of  a 
boitel,  round  a table,  smoking,  and  so 

on? Colonel  Verdin  i We  tWnk  that 

in  most  cases  they  sit  fairly  formally. 
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3406.  In  paragraph  16  you  make  the 
point  that  the  Agricultural  Land  Tri- 
bunal will  inspect  the  land  and  that  their 
inspection  may  take  place  months  after 
the  inspection  on  which  the  Executive 
Committee  have  acited.  Of  course  the 
result  may  be  that  the  farmer  has  had 
time  to  put  his  house  in  order,  and  that 
again  gives  rise  to  complaints  from  the 
landlord?-; — That  is  so.  It  is  a point 
about  which  we  feel  rather  strongly. 
Although  we  understood— certainly  read- 
ing what  the  Solicitor-General  said  in 
the  debate  on  the  second  reading  of  the 
Bill  that  became  the  Agriculture  Act, 
1947— that  the  Agricultural  Land  Tri- 
bunal hearings  were  meant  to  be  in  the 
form  of  appeals,  they  have  nowadays 
almost  completely  become  retrials  in 
which  the  facts  are  considered  as  being 
at  the  day  of  hearing  rather  than  at 
the  time  when  the  case  was  first  initiated. 
By  the  time  a case  is  brought  to  the 
Tribunal  probably  about  six  months  has 
elapsed  since  the  initiation  of  action  by 
the  landowner.  In  the  course  of  that 
time  a farmer  has  a chance  to  do  a great 
deal  more  for  the  state  of  the  holding. 
It  does  seem'  unfair  on  the  landowner 
that  he  should  have  to  suffer  the  stigma 
and  go  to  all  the  expense  of  taking  a 
case  before  the  C.AE.C.  and  the  Tri- 
bunal and  then  find  that  he  loses  his 
case  through  the  Tribunal  judging  the 
facts  solely  as  they  find  them.  Evidence 
is  required  so  that  the  Tribunal  will  be 
better  able  to  judge  the  condition  at  the 
time  the  landlord  first  initiated  the  case. 

3407.  In  other  words  you  would  sug- 
gest the  Agricultural  Land  Tribunals 
should  act  on  the  same  evidence  as  that 

on  which  Committee  acted? 1 tbinV 

so,  yes ; or  even  try  to  consider  the  state 
of  ^e  holding  at  the  time  the  notice  to 
quit  was  served,  which  would  be  pro“b- 
ably  about  five  or  six  weeks  or  more 
before  the  actual  inspection  by  the  Com- 
mittee. If,  as  we  suggest  in  paragraph 
13,  they  had  the  inspecting  panel’s  evi- 
dence available  they  would  have  some 
guidance.  They  could  not  rely  on  it 
entirely  as  evidence,  because  they  would 
not  be  able  to  examine  on  it  and  cross- 
examine,  but  it  would  be  of  great  assis- 
tance in  summing  up  the  evidence  given 
by  the  parties  concerned.  It  would  also 
assist  them  when  they  actually  carried 
out  their  own  inspection,  because  they 
could  compare  the  two. 

3408.  The  difficulty  of  carrying  out  an 
insipectiion  as  soon  as  the  notice  has  been 
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given  is  that  inspectors  have  not  been 

appointed? Lord  Newport'.  We  do 

realise  that  diffidulty,  they  might  not 
have  been  empanelled  at  the  time.  That 
is  why  we  suggest  a panel  of  assessors 
might  be  used  in  this  respect.  So  far 
there  has  been  extremely  little  use  of  the 
panel  of  assessors,  and  in  fact  the  Arton 
Wilson  Committee^)  recommended  that 
they  should  be  done  away  with  ; but  we 
feel  they  would  serve  an  extremely  useful 
purpose  if  they  were  used  in  this  respect. 

3409.  Who  would  give  evidence? 

We  did  consider  that  possibly  the  mem- 
bers of  the  inspecting  panel  also  might 
be  made  available,  but  we  felt  that  would 
put  them  in  an  extremely  invidious  posi- 
tion, and  in  fact  it  might  have  the  result 
of  making  it  extremely  difficult  to  get 
people  to  serve  on  those  Committees  at 
all.  It  is  better,  therefore,  that  ffie  offi- 
cials should  be  put  in  this  position. 

3410.  Sir  Geoffrey  King'.  Other  wit- 
nesses have  drawn  attention  to  the  fact 
that  the  Committees  have  adopted  very 
different  procedures.  Some  were  de- 
scribed as  sitting  down  in  the  lounge  of 
a hotel ; others  were  more  or  less  formal. 
Have  you  any  comment  to  make  on  the 
differences  in  procedure? — ^ — Colonel 
Verdin : I should  think  that  that  is  totally 
without  any  basis  in  fact.  None  of  our 
committees  when  dealing  with  formal  or 
statutory  _ questions  would  sit  anywhere 
else  but  in  one  of  the  Minister’s  build- 
ings, either  headquarters  or  sub-offices, 
and  they  sit  formally.  Some  of  our  dis- 
trict committees  might  sit  rather  inform- 
ally, but  not  the  formal  committees  when 
dealing  with  statutory  work. 

_ 3411.  Anyhow  you  have  no  representa- 
tions to  make  about  the  lack  of 
uniformity,  or  indeed  of  the  general  pro- 
cedure that  they  do  adopt? Lord 

Newport : No,  I do  not  think  we  have. 

3412.  Another  point  I wanted  to  bring 
up,  because  I am  not  sure  I have  got  it 
quite  clearly  in  my  mind,  is  the  evidence 
that  goes  to  the  Tribunal  in  the  case  in 
which  a landowner  initiates  action  for  a 
certificate  of  bad  husbandry.  The  in- 
spection is  made  and  the  report  is  sub- 
mitted to  the  sub-committee  but  not  com- 
municated to  the  parties.  Then  you  say 
there  is  a great  delay,  and  the  result  of 

(0  Cmd.  9732.  Report  of  the  committee 
appointed  to  review  the  provincial  and  local 
organisation  and  procedures  of  the  Ministry 
of  Agriculture,  Fisheries  and,Food. 
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that  delay  is  that  when  the  proceedings 
come  before  the  Tribunal  the  whole  cir- 
cumstances of  the  case  may  have  been 
changed  by  the  delay  itself.  What  in  fact 
is  happening  at  that  point?  Does  the 
landlord  himself  again  go  cut  and  sur- 
vey the  condition  of  the  farm  the  week 

before  the  Tribunal  sits? Colonel 

Verdin  : The  procedure  is  that  it  is  up 
to  the  landlord.  If  he  is  a sensible  man 
he  will  go  out  and  survey  it  again  and 
give  evidence  from  his  point  of  view  as 
to  exactly  w-hat  the  holding  was  like  at 
the  time  he  served  the  notice  and  what 
has  been  done  to  it  in  the  meantime.  But 
that,  of  course,  is  entirely  up  to  the 
landlord,  he  can  call  what  evidence  he 
likes,  and  if  he  fails  to  call  evidence  it  is 
his  own  look-out. 

3413.  Does  the  Tribunal  again  make 

an  inspection? ^The  Tribunal’s  only 

inspection  is  probably  on  the  same  day 
as  they  hear  the  case.  They  hear  the 
case  first,  as  a rule,  and  inspect  after- 
wards. 

3414.  And  they  do  generally  decide 

from  evidence  which,  as  you  have  just 
said,  may  be  evidence  of  the  condition  of 
the  farm  a week  ago,  and  their  own  in- 
spection?  1 think  in  practice  they 

really  make  up  their  minds  very  largely 
on  what  they  see  themselves  at  their  in- 
spection. 

3415.  What  I am  trying  to  get  at  is 
where  the  inspection  report  by  the  panel 
came  into  the  picture  before  the  Tri- 
bunal. It  seems  to  me  on  this  story  that 

it  has  lost  most  of  its  value. ^I  think 

the  whole  trouble  is  that  these  hearings 
are  decided  by  what  the  Tribunals  see 
when  they  go  round.  We  say  that  the 
proceedings  before  the  Tribunal  should 
be  an  appeal  rather  than  a re-hearing 
as  at  present.  I think  it  is  quite  clear, 
if  you  look  up  Hansard  and  see  what 
the  Solicitor-General  said  at  the  time, 
that  they  were  intended  to  be  appeals. 
So  long  as  they  remain  re-hearings,  then, 
of  course,  the  evidence  of  the  inspecting 
panel  is  not  of  much  assistance. 

3416.  You  are  really  making  two 

points  ; one  is,  that  the  inspector’s  re- 
port ought  to  be  of  more  importance  than 
it  is  and,  secondly,  being  of  more  im- 
portance, it  should  he  produced. ^Y es. 

At  the  moment  the  inspector’s  report  is 
not  admissible,  but  we  say  it  should  be. 
It  would  provide  valuable  evidence  as  to 
what  the  holding  was  like  some  time 


before. — Lord  Newport'.  And  it  could 
very  well  be  reinforced  by  a report  from 
a member  of  the  panel  of  assessors, 
which  would  be  completely  independent. 

3417.  Mr.  Bowen:  Have  you  found  a 
reluctance  on  the  part  of  the  officer  of 
the  C.A.E.C.  to  give  evidence,  or  reluc- 
tance on  the  part  of  the  C.A.E.C.  to 
allow  the  officer  to  give  evidence  in  a 
case  in.  which  a landlord  is  applying  for 
a certificate  of  bad  husbandry.  In  other 
words  is  there  a reluctance  to  give 
evidence  when  the  issue  is  between  the 
landlord  and  tenant? — Colonel  Verdin: 

I do  not  think  there  is  any  reluctance  on 
the  part  of  the  Committee,  but  the  posi- 
tion at  the  present  moment  is  that  the 
officer  is  not  allowed  to  give  evidence 
at  the  Tribunal  hearing  unless  the 
Ministry  is  a direct  party  to  the  case. 
In  a case  where  there  is  a notice  to  quit 
he  only  gives  evidence  if  the  Tribunal 
specifically  ask  him  tO'  do  so. 

3418.  Have  you  any  views  as  to 
whether  or  not  the  landlord  should  be 
entitled  to  say : “ I want  the  officer  to 

give  evidence  ” ? 1 think  he  should 

be  available  to  give  evidence  if  anybody 
wants  him  at  all.  either  the  court  or  the 
other  parties. 

3419.  Is  it  ever  the  practice  for  the 
landlord  to  make  representations  to  a 
C.A.E.C.  with  regard  to  the  possibility 
of  putting  one  of  his  own  tenants  under 

supervision? 1 think  it  has  been  done. 

I think  there  was  a time,  certainly,  when 
landlords  were  very  reluctant  to  carry 
out  the  police  work  themselves,  because 
of  unpopularity,  and  if  they  had  a 
tenant  who  was  farming  badly,  they  may 
well  have  suggested  to  the  C.A.E.C.  that 
they  should  take  some  action  rather  than 
that  the  landlord  himself  should  apply. 
But  I think  that  has  changed  now— land- 
lords are  realising  that  they  have 
responsibilities  over  their  tenants  and  are 
more  and  more  undertaking  them  them- 
selves.— Lord  Newport:  I can  sub- 

stantiate that  by  a case  of  my  own, 
where  the  tenant,  an  old  man  in  the 
upper  eighties  and  a member  of  the 
oldest  farming  family  on  my  estate,  had 
handed  over  the  running  of  his  farm  to 
his  two  sons.  The  farm  was  going  to 
rack  and  ruin ; the  old  man  would  not 
consider  moving  out,  he  thought  it  was 
'Still  the  best  farm  on  the  estate.  I 
knew  perfectly  well  I could  get  a 
certificate  of  bad  husbandry  but  that  it 
would  kill  the  old  man  if  he  had  to  go. 
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The  best  answer  in  that  case  was  to 
ask  the  Agricultural  Executive  Ccm- 
mittee  to  put  him  under  supervision, 
which  was  in  fact  done. 

3420.  It  occurred  to  me  that  if  that 
was  done  more  frequently  it  would  do 
away  with  this  complaint  of  yours  that 
the  C.A.E.C.s  were  putting  tenants  under 
supervision  when  what  had  been  asked 
for  was  a certificate  of  bad  husbandry. 

1 think  there  is  usually  a distinction 

between  the  two  types  of  case. 

Normally  the  initiation  of  the  super- 
vision order  lies  with  the  A.E.Cs.  Cases 
of  initiation  by  the  landlord  are  fairly 
rare.  In  the  case  of  an  application  for 
a certificate  of  bad  husbandry,  it  is 
usually  a pretty  bad  case  which  gives 
rise  to  such  action  by  a landowner  and 
having  got  that  far,  he  would  have 
decided  that  no  amount  of  supervision 
would  normally  make  sufficient  difference 
for  him  to  change  his  mind.  I do  not 
think  in  that  case  the  alternative  would 
be  a very  useful  one. — Colonel  Verdin : 

I think  it  has  always  been  made  clear 
by  the  Association  that  they  only  apply 
for  a certificate  of  bad  husbandry  in 
cases  where  no  amount  of  supervision  is 
likely  to  be  successful.  That  is  the 
general  policy  and  practice  of  the 
Association  and  I think  all  our  members 
fully  understand  it.  They  do  not  go  to 
the  length  of  applying  for  such  a 
certificate  unless  they  themselves  are 
convinced  that  no  other  method  would 
suffice. 

3421.  When  the  sub-committee  is  con- 
sidering whether  or  not  to  place  a tenant 
under  a supervision  order,  is  it 
customary  for  the  landlord  to  take  any 

part  in  those  deliberations? He  is 

fully  entitled  to  do  so,  but  in  practice 
he  does  not  usually  attend.  He  has  got 
a right  to  attend,  but  usually  he  decides 
it  is  better  left  to  the  sub-committee. 

3422.  Is  the  person  concerned,  the 
tenant  or  owner-occupier,  given  any 
opportunity  of  questioning  the  A.E.C. 
staff  or  anyone  else  whose  evidence  is 
being  considered  by  the  sub-committee? 

^No,  that  was  a point  we  were 

making.  We  think  the  general  practice 
amongst  Committees  is  to  hear  the 
evidence  from  the  inspecting  panel  after 
the  parties  have  gone  out  of  the  room, 
therefore  they  have  no  opportunity  of 
cross-examining  it. 
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3423.  What  it  really  amounts  to  is  that 

the  tenant  starts  off  by  trying  to  argue 
why  he  should  not  be  put  under  super- 
vision.  Yes. 

3424.  And  then,  after  the  sub- 

committee have  heard  the  argument  why 
he  should  not  be  under  supervision,  they 
hear  the  arguments  of  their  owm  staff  as 
to  why  he  should  be  put  under  super- 
vision?  Major  Verney.  It  is  rather 

different  in  a supervision  case  from  the 
case  of  a notice  to  quit.  In  the  case  of 
notice  to  quit  the  landlord  gives  reasons 
why  he  wants  possession  of  the  farm 
and,  if  he  is  applying  for  reasons  of 
farming  efficiency  he  will  give  all  the 
reasons,  and  then  the  tenant  will  answer 
them.  In  the  case  of  supervision,  which 
is  designed  to  help  the  occupier,  he 
receives  a notice  to  say  that  it  is  pro- 
posed to  put  him  under  supervision  and 
he  comes  to  give  reasons  why  he  should 
not  be  put  under  supervision.  After  he 
has  done  that  he  goes  out  and  the  sub- 
committee concerned  consider  the  reasons 
for  his  being  put  under  supervision 
which  are  put  forward  by  their  inspecting 
panel  and  their  officers. 

3425.  Does  it  amount  to  this  ; that  at 
the  actual  hearing  the  sub-committee 
say,  in  effect : “ You  will  be  put  under 
supervision  unless  you  can  satisfy  us 

you  should  not  be”? ^I  should  have 

thought  that  was  so. 

3426.  Do  you  think  the  sub-committee 

should  start  its  deliberations  by  saying : 
“ We  want  to  hear  why  we  should  make 
a supervision  order  and  we  would  like 
to  hear  from  the  occupier  why  no  super- 
vision order  should  be  made”? 1 do 

not  think  the  whole  thing  is  sprung  on 
the  farmer  quite  so  much  as  you  have 
suggested.  The  supervision  order  has 
probably  originated  from  the  district 
committee,  and  that  committee  including 
both  members  and  officers  will  nave 
talked  to  the  farmer  concerned  on 
numerous  occasions  probably  on  his 
farm.  It  is  not  until  they  have  come  to 
the  conclusion  that  they  cannot  help  by 
normal  advisory  methods  that  they 
recommend  him  for  supervision  to  the 
County  A.E.C.  Then  the  County  A.E.C. 
members  go  around,  two  of  them 
probably  with  an  officer,  and  walk  all 
round  the  farm  with  the  occupier  him- 
self and  talk  to  him  about  it ; so  that 
by  the  time  it  comes  to  a hearing  he 
does  know  pretty  well  what  they  are 
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suggesting. — Colonel  Verdin:  And,  of 

course,  he  is  notified  in  writing  of  the 
proposal  to  put  him  under  supervision 
and  some  reasons  are  given  in  that. 
But  it  is  not  quite  a case  of  the  appellant 
having  to  prove  himself  innocent.  You 
cannot  quite  judge  it  as  an  ordinary  law 
case.  It  is  not  like  a man  having  to 
come  to  court  and  prove  himself 
innocent  rather  than  that  the  prosecution 
should  prove  him  guilty. 

3427.  You  would  be  satisfied  if,  for 
example,  he  was  given  full  opportunity 
of  seeing  the  inspecting  panel’s  report 
and  cross-examining  the  officer  who  had 

prepared  that  report? 1 am  quite 

certain  that  that  would  be  a sufficient 
answer. 

3428.  When  it  comes  to  compulsory 
purchase  enquiries,  you  raise  the  question 
of  costs.  Have  you  anything  to  say  with 
regard  to  the  question  of  costs  in  relation 
to  Agricultural  Land  Tribunals  or  the 

process  before  it  comes  to  that  stage? 

Major  Verney:  That  was  dealt  with,  I 
think,  under  the  Agriculture  (Miscel- 
laneous Provisions)  Act,  1954. 

3429.  Have  you  found  it  working 

satisfactorily? do  not  think  we 

have  had  sufficient  experience  of  it 
yet. — Lord  Newport : It  is  too  recent  to 
be  able  to  say,  but  we  did  strongly 
recommend  that  action  of  that  sort 
should  be  taken  at  the  time. 

3430.  And  you  find  that  the  Tribunal 
is  exercising  the  new  powers  given  to 

it? Colonel  Verdin : I have  had  no 

experience  at  all  about  that. — Major 
Verney : It  was  only,  of  course,  in 

vexatious  or  frivolous  cases  where,  for 
example,  the  landlord  applied  for  notice 
to  quit  year  after  year  and  went  to  the 
Tribunal  every  time.  We  recommended 
at  the  time  that  this  should  be  done, 
and  it  has  been  done  in  the  Agriculture 
(Miscellaneous  Provisions)  Act,  1954,  but 
I do  not  think  it  has  been  working  long 
enough  for  us  to  know  whether  it  has 
had  any  effect. 

3431.  Lord  Balfour  of  Burleigh:  I just 
want  to  go  back  to  the  first  sentence  of 
your  paragraph  10  where  you  say : “ It  is 
wrong  that  these  Committees  should  have 
the  power  to  place  a farmer  under  super- 
vision in  lieu  of  granting  or  refusing  a 
certificate  of  bad  husbandry  upon  a land- 
lord’s application.”  Would  you  explain 
how  that  works?  The  Committee  itself 


has  that  option,  has  it  not? Lord 

Newport:  Yes. 

3432.  There  is  no  question  of  refer- 

ence to  the  Minister?  The  committee 
has  absolute  power? It  is  the  Com- 

mittee acting  on  behalf  of  the  Minister, 

Lord  Justice  Parker : I think  that 
wherever  you  see  “ Minister  ” in  this 
connection,  it  means  his  delegates. 

3433.  Lord  Balfour  of  Burleigh  : I can 

quite  understand  from  the  human  point 
of  view  that  the  Committee  wants  to  find 
an  easy  way  out — would  you  say  that  it 
has  now  become  an  almost  universal 
practice  to  put  the  tenant  under  super- 
vision instead  of  granting  or  refusing  the 
certificate? 1 think  it  is  far  too  com- 

mon,— Major  Verney:  I think  it  would 
only  apply  in  one  direction.  If  they  felt 
that  the  case  was  not  strong  enough, 
they  would  refuse  the  certificate  of  bad 
husbandry ; rather  than  grant  it  they 
would  tend  to  put  the  tenant  under 
supervision. — Lord  Newport:  I think 

that  there  have  been  so  many  of  these 
escapes  that  owners  have  tended  to  give 
up  applying  for  certificates  because  of 
the  very  small  chance  of  getting  them. 

3434.  Were  Committees  more  ready 

formerly  to  give  a certificate  of  bad  hus- 
bandry than  they  are  now? Colonel 

Verdin:  1 think  the  position  is  this.  It 
was  getting  very  difficult  indeed  to  get 
a certificate  of  bad  husbandry  because 
the  Committees  d.id  not  like  the  idea  of 
a landlord  removing  a tenant  and  giving 
him  no  compensation  for  disturbance. 
About  two  or  three  years  ago,  an  instruc- 
tion came  out  from  the  Ministry  asking 
Committees  to  be  firmer  and  not  neces- 
sarily to  put  people  under  supervision 
when  certificates  of  bad  husbandry  were 
applied  for.  It  had  got  sufficiently  bad 
at  that  stage  for  the  Ministry  to  issue 
instructions  on  the  subject.  That  did  do 
a great  deal  of  good — there  was  a swing 
round  and  quite  a lot  of  certificates  were 
given.  Now,  I think,  there  are  very  few 
applied  for.  The  emphasis  has  slightly 
changed.  WTien  they  are  applied  for 
now,  it  is  more  difficult  to  get  them  than 
it  was  shortly  after  the  Ministry’s 
instructions. 

3435.  You  do  realise  that  this  option 
of  the  committee  is  in  the  Act  and  that 
consequently  to  alter  it  would  require 
an  amendment  to  the  Act?  It  is  in 
accordance  with  law  and  not  merely  a 

matter  of  Committee  procedure? 

Lord  Newport:  Yes,  we  fully  realise 
that. 


Printed  image  digitised  by  the  University  of  Southampton  Library  Digitisation  Unit 


EVIDENCE  OF  THE  COUNTRY  LANDOWNERS’  ASSOCIATION 


609 


3436.  Miss  Oswald:  In  what  circum- 

stances ordinarily  is  a farmer  placed 
under  supervision?  Is  it  normally  on 
the  report  of  the  officers  of  the  Agricul- 
tural Executive  Committee? 1 think 

it  usually  originates  in  the  District  Com- 
mittee, from  which  cases  go  to  the  main 
Committee. 

3437.  The  District  Committee  having, 

as  it  were,  a constant  mandate  to  be 
looking  at  the  land  in  the  area  for  which 
it  is  responsible? ^Yes. 

3438.  I think  you  said  that  just  very 
occasionally  a farmer  would  himself  ask 

to  be  placed  under  supervision? 

Colonel  Verdin:  It  was  only  in  one  par- 
ticular case.  I think  it  is  very 
exceptional. 

3439.  He  may  go  to  the  Committee 

to  ask  for  help  and  guidance? ^Yes. 

We  encourage  that.  That  is  what  they 
are  there  for. 

3440.  That  is  the  main  function  of  the 

Committee? Yes. 

3441.  I thought  Lord  Newport  said 
that  when  a landlord  asked  for  a certi- 
ficate of  bad  husbandry  the  situation  was 
likely  to  be  so  bad  that  a supervision 
order  would  probably  not  have  very 
much  effect,  but  you  say  in  paragraph  16 
that  one  of  the  results  of  the  delay  in 
the  Agricultural  Land  Tribunal  hearing 
the  appeal  is  that  when  they  go  to  look 
at  the  land  they  sometimes  find  that 
improvements  have  been  made  which 
show  a^  quite  different  situation  from 
that  which  was  the  case  when  the  land- 
lord asked  for  the  certificate.  It  seems 
to  me  that  if  the  tenant  farmer  could, 
in  fact,  under  his  own  steam  and  without 
any  supervision  order,  make  enough 
improvement,  as  it  were,  to  fox  the  Tri- 
bunal, then,  perhaps,  it  is  not  such  a 
very  bad  thing  that  sometimes  a super- 
vision order  is  imposed  instead  of  the 

landlord  being  given  his  certificate? 

Lord  Newport:  We  think  that  in  those 
cases  it  is  usually  more  a question  of 
camouflage  than  anything  else.  In  agri- 
culture it  is  not  particularly  difficult,  with 
a really  tremendous  effort  and  perhaps 
aided  by  neighbours,  to  hide  temporarily 
the  effects  of  bad  husbandry.  If  one 
thought  that  supervision  in  those  cases 
did  effect  a permanent  improvement, 
then  that  would  be  a different  matter, 
but  we  think  it  is  very  temporary. 

3442.  I did  think  that,  to  judge 
whether  land  is  badly  farmed,  you 
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needed  to  look  at  it  over  a period  of 

months  rather  than  days? ^There  are 

also  seasonal  differences,  too.  The  land 
might  look  quite  different  in  different 
seasons. — Colonel  Verdin:  I think  it  is 
common  practice  for  some  farmers  who 
are  threatened  with  statutory  action  to 
employ  contractors  to  put  their  farms 
right,  and  all  sorts  of  such  expedients. 

3443.  Which  they  would  not  be  able 

to  maintain? ^Exactly  ; so  it  does  give 

a misleading  picture. 

3444.  Lord  Justice  Parker:  Leaving 
out  the  freek  case  that  Colonel  Verdin 
mentioned — somebody  asking  to  be  put 
under  supervision — and  leaving  out  the 
case  where  the  supervision  has  been 
initiated  by  the  landlord  and  taking  the 
cases  where  the  Committee  acts  on  its 
own  initiative,  it  has  been  said  that  in 
order  to  be  put  under  supervision,  and 
certainly  to  be  dispossessed,  you  must 
not  only  be  a bad  farmer  but  a 
thoroughly  unpopular  fellow.  What 
comment  have  you  to  make  on  that? 

1 do  not  think  there  is  a word  of 

truth  in  that.  You  have  certainly  got  to 
be  an  extremely  bad  farmer,  but  as  re- 
gards that  evidence  about  local  prejudice, 
I have  not  come  across  it  in  any  form  or 
shape  at  all.  I should  think  that,  if  it 
did  apply  anywhere,  it  was  very,  very 
limited. 

3445.  That  evidence  could  be  taken  in 
different  ways.  If  it  is  necessary  today 
to  retain  fairly  drastic  powers  in  order 
to  maintain  the  standard  of  farming,  then 
in  a sense  it  could  be  argued  that  they 
ought  to  be  exercised  more  often,  and 
the  feeling  was  that  some  people,  because 
they  were  popular,  were  a bit  lucky  to 
have  escaped.  You  think  there  is  nothing 

in  that? 1 think  the  reason  that  there 

is  less  supervision  today  is  because  the 
farm  survey  is  being  done  away  with. 
Up  to  about  two  years  ago,  you  had 
the  District  Committees  regularly  going 
round  the  farms  and  making  a survey  of 
them,  and  of  course  they  made  reports 
of  indifferent  farming,  and  automatically 
from  that  supervision  followed.  Now 
they  do  not  actually  visit  the  farm,  but 
each  member  is  responsible  for  so  many 
farms,  and  so  we  do  not  get  nearly  the 
same  number  of  cases  reported  for 
supervision,  and  that  is  why  it  has  lapsed. 
I do  not  think  there  is  any  other  reason 
for  it. — Lord  Newport : I think  our 
general  experience  has  been  that  District 
Committees  have  been  extremely  fair  in 
this.  And  I think,  perhaps,  we  ought  to 
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mention  another  point:  that  there  is  also 
power  to  put  the  owner  under  super- 
vision as  w'ell  as  the  tenant -Major 

Verney:  Perhaps  I could  add  that  in 
my  county  at  any  rate  we  were  told 
quite  recently  by  the  Ministry  that  we 
should  not  proceed  to  supervision  in  any 
cases  where  we  were  not  sure  that,  when 
the  time  came  for  dispossession,  we 
would  be  prepared  to  proceed,  and,  of 
course,  the  climate  for  dispossession  has 
altered  considerably  recently.  We  have, 
over  the  last  four  or  five  years,  had 
several  cases  of  elderly  farmers  whose 
husbandry  is  not  of  a standard  which 
would  be  considered  satisfactory  for  the 
normal  farmer,  but  when  his  case  has 
come  up  to  the  Husbandry  Committee 
concerned  they  have  taken  the  view  that, 
when  the  time  came,  after  perhaps  two 
years’  supervision,  they  would  not  be 
prepared,  in  view  of  the  climate  to  pro- 
ceed to  dispossess  an  old  man.  who  would 
■anyway  perhaps  retire  in  a few  years. 
That  is  one  of  the  reasons.  I think,  for 
the  criticism  that  you  have  suggested. 

3446.  May  we  then  pass  on  to  the 
second  part  of  your  Memorandum: 
compulsory  purchase  and  planning 
enquiries?  Paragraph  21  deals,  I think, 
with  something  which  you  think  ought 
to  be  done  before,  as  it  were,  any  steps 
are  taken.  It  is  almost  a question  of 
good  manners — saying  to  an  owner : 

We  have  our  eyes  on  your  land. 
Before  we  take  any  steps,  may  we  have 

a talk  with  you  about  it?  ” Lord 

Newport : We  have  had  too  many  cases 
where  the  owner  has  been  presented  with 
what  almost  amounts  to  a fait  accompli 
— it  has  been  decided  that  that  land  is 
to  be  taken,  and  it  is  so  late  in  the  day 
that  it  is  almost  useless  for  the  owner 
to  make  any  representations  at  all. — 
Major  Verney : It  is  much  more  than  a 
case  of  good  manners,  of  course.  It  is 
a matter  of  one’s  livelihood.  If  you 
take  one  example  of  the  electricity  pylons 
of  a big  electricity  undertaking  going 
through  a woodland  area,  the  electricity 
authority  decides  the  line  of  those  pylons 
and  proceeds  to  ask  for  planning  per- 
mission without  the  owner  ever  knowing. 
That  may  entail  the  felling  of  thousands 
of  trees,  and  we  do  feel  that  the  owner 
should  at  least  be  told  that  it  is  being 
considered  before  they  make  up  their 
minds  so  far  as  to  apply  for  planning 
permission. 


3447.  It  is  still  a question  of  good 
manners,  is  it  not?  He  has  all  his  rights 
of  objection^  such  as  they  are,  at  a later 
stage.  But  your  point  is  really  this : if 
somebody  wants  to  take  my  land  and 
. not  that  of  B or  C,  then  I am  likely  to 

be  less  aggrieved  if  I am  warned  in 
advance  and  talked  to  about  it  before 

any  formal  steps  are  taken? It  might 

even  be  that,  being  the  owner  of  the 
land,  you  know  a little  about  it  and 
might  have  an  alternative  suggestion  to 
make.— Lo/'if  Newport:  I have  had  cases 
where  the  local  authority  wished  to  put 
reservoirs  on  my  land  and  I have  been 
presented  with  a plan  of  the  site  of  the 
reservoirs,  stating  that  planning  per- 
mission obtained,  etc.,  and  by  changing 
the  site  a few  hundred  yards  it  was 
possible  not  only  to  provide  a better  site 
but  to  interfere  less  with  husbandry  and 
estate  management.  We  feel  that  early 
consultation  would  help  both  sides,  not 
only  the  owner  himself. 

3448.  Then,  coming  to  the  actual 
enquiry,  you  make  the  point  which,  of 
course,  a number  of  people  have  made, 
that  the  objector  ought  to  know  the 
case  against  him,  to  have  a written  pro- 
posal in  advance  and  that  there  ought 
to  be  witnesses  whom  he  can  cross- 
examine.  Would  you  say  that  that 
should  apply  whether  the  authority  was 
a local  authority  or  the  Ministry  itself? 

Major  Verney  : Even  more  so  in  the 

case  of  the  Ministry  because  they  are 
judging  their  own  cause. 

3449.  And  you  make  the  distinction 

that,  whereas  you  have  no  objection  to 
inspectors  attached  to  a Department 
where  it  is  a local  authority  promotion, 
when  it  is  a Ministry  promotion  you 
think  it  ought  to  be  an  independent 
inspector? Lord  Newport:  Yes. 

3450.  Not  because  you  distrust  the 
present  inspectors  but  merely  for  the 

look  of  the  thing? Yes,  that  is  the 

principal  point. 

3451.  Then  in  paragraph  24  you  say 
that  the  inspector  sometimes  views  the 
land  in  the  presence  of  the  promoters 
and  not  the  objectors.  Can  you  give 
any  concrete  examples  of  that?  It 

surprises  me. It  has  certainly  been 

represented  to  us.  I am  afraid  we  ha\ 
no  actual  cases  at  our  finger-tips  now. 
Major  Verney:  The  cases  represented 
to  us  were  cases  of  local  planning 
enquiries  where  the  inspector  went  out 
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with  the  planning  officers  but  not  with 
the  objectors. 

3452.  On  the  whole  these  inspectors 
are  such  responsible  people  that  it  sur- 
prises me  that  it  could  occur.  Do  you 

think  you  could  look  into  that? Lord 

Newport:  We  could  look  into  that, 
certainly. 

3453.  In  paragraph  26  you  say: 
“•  ■ ■ it  is^  essential  that  the  full 
reasons  for  this  decision  should  also  be 
given.  At  present,  all  too  often  only 
a bare  decision  is  given  ...”  I am 
not  quite  certain  what  period  you  are 
talking  of,  because,  as  I understand  it, 
the  Ministry  have,  as  a result  of  public 
opinion,  advanced  a very  long  way  in 
the  giving  of  reasons.  We  have  been 
told  that  today  very  full  and  ample 
reasons  are  given.  Are  you  disagreeing 
with  that,  or  _ are  you  saying  that  even 
today  sometimes  bare  decisions  are 

given? iWe  believe  that  there  has 

been  a very  considerable  improvement, 
but  whether  it  is  universal  I am  not 
’^nre.—Major  Verney ; By  a “ bare  de- 
cision , I think  one  would  mean  this 
sort  of  reply:  “The  Minister  has 

seriously  and  fully  considered  all  the 
aspects  of  the  case  and  has  come  to  the 
conclusion  that  permission  should  be 
refused  or  granted.” 

3454.  I should  like  to  know  any  recent 
examples  of  that  because  all  the  evidence 
before  us  has  been  that  in  the  last  two 
or  three  years  fully  reasoned  decisions 

have  been  given. Lord  Newport'.  I 

think  that  we  should  probably  have 
been  speaking  more  in  the  past  tense 
than  we  did  in  that  paragraph.  Perhaps 
we  may  look  into  that? 

3455.  As  to  the  publication  of  the 
inspector’s  report,  do  you  envisage  the 
report  of  the  inspector  being  published 

with  the  Minister’s  decision? Major 

Verney:  I think  that  was  what  we  had 
in  mind,  Sir. 

3456.  Have  you  considered  the  pub- 
lication of  the  inspector’s  report  at  the 
same  time  as  it  is  sent  to  the  Minister? 
iWe  have  not  considered  that. 

3457.  Then,  with  regard  to  costs,  there 
is  power  now,  I think,  both  in  compul- 
sory acquisition  and  planning,  to  award 

costs? Lord  Newport'.  We  do  not 

think  that  it  is  utilised  often  enough. 

3458.  Supposing  a scheme  is  with- 
drawn, is  it  your  experience  that  the 


objectors  do  not  get  any  costs? 

Thar  is  our  experience.  The  owner 
may  have  been  put  to  considerable 
expense. — Mr.  Holland ; I think  it 
has  been  stated  to  you  by  one  of 
the  Government  witnesses  that  it  is 
not  a practice  to  award  costs.  There  was» 
as  you  may  know,  an  unsuccessful  appli- 
cation to  the  High  Court  in  1952  to  try 
to  get  costs  in  one  case. 

3459.  Where  a compulsory  purchase 
order  is  confirmed,  do  you  think  that 
an  objector  who  has  objected  reasonably 
but  who  has  been  overruled  on  grounds 
of  policy  should  be  awarded  costs,  be- 
cause. if  so,  it  would  add  very  heavily 

to  the  cost  of  acquisition  of  land? 

Lord  Newport:  But  the  owner  has  been 
put  to  expense  with  no  possible  benefit 
to  himself. 

3460.  You  have  made  the  point  that 
you  think  that  this  discretion  to  award 
costs  ought  to  be  exercised  where,  for 

instance,  the  scheme  is  withdrawn? 

Yes. 

3461.  Or  where  the  Minister  decides 
that  the  objector  is  right,  if  you  like. 
But  are  you  suggesting  that  an  objec- 
tor should  get  costs  in  any  case  other 

than  those  two? Mr.  Holland:  It  is 

a very  debatable  point. — Major  Verney : 
We  have  not  really  considered  it. 

3462.  You  would  rather  confine  your 

answer  to  the  case  where  the  scheme  is 
withdrawn  or  where  the  objector  suc- 
ceeds?  Lord  Newport:  Yes,  I think 

so. 

3463.  Now,  this  vexed  question  of 
appeal,  which  you  deal  with  in  para- 
graphs 28  and  29.  I am  not  certain  that 
I follow  you.  Leaving  out  procedure  for 
a moment,  is  it  your  idea  that  the  courts 
should  be  able  to  interfere  with  the 
Minister’s  decision,  except  in  cases 
where  he  has  acted  ultra  vires,  or  has  not 

followed  the  procedure? ^We  were 

rather  envisaging  cases  where  the 
objector  considered  that  certain  factors 
had  not  been  taken  sufficiently  into 
account  by  the  Minister.  There  ought  to 
be  some  right  of  appeal  where  the 
appellant  had  brought  forward  certain 
facts  which,  in  his  opinion,  should 
warrant  his  case  succeeding  and  where, 
from  the  Minister’s  decision,  it  did  not 
appear  that  sufficient  weight  had  been 
given  to  those  facts, 

3464.  Then  it  would  mean  setting  up 

some  body  to  exercise  a discretion  over 
the  Ministry? ^Yes,  I suppose  it  would; 
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amount  to  that. — '^Major  Verney:  We 
did  not  think  that,  in  practice,  this  right 
would  very  often  be  used,  but  it  would 
be  there  in  cases  where  it  was  felt  by 
the  aggrieved  person  or  by  the  public 
that  the  Minister  had  made  his  decision 
against  the  weight  of  the  evidence. 

3465.  Then,  assuming  that  you  feel 
that  there  is  a need  for  that,  do  you 
really  suggest  that  the  judps  are  the 
proper  body  to  exercise  this  power  of 

supervision? Lord  Newport:  We 

thought  that  that  was  the  only  direction 
in  which  the  ordinary  citizen  had  ihe 
possibility  of  an  appeal. 

3466.  Leaving  out  the  question  of 

certiorari  and  mandamus,  there  is  under 
the  Acquisition  of  Land  (Authorisation 
Procedure)  Act,  1946,  an  appeal  limited 
to  the  question  whether  the  Minister  has 
acted  within  his  powers  and  whether  he 
has  properly  carried  out  the  procedure 
laid  down.  I am  wondering  whether 
there  is  need  for  anything  more,  always 
provided  that  first  a proper  procedure — 
what  we  have  been  discussing — is  laid 
down  and  followed,  and  that  secondly 
the  facts  have  been  properly  found  by 
the  inspector,  which  publication  of  the 
report  would  reveal.  If  you  get  a proper 
procedure  and  publication  of  the  report, 
is  there  really  any  room  for  an  appeal 
except  on  the  limited  questions  that  are 
already  appealable — namely,  powers  and 
procedure?  In  other  words,  if  the  pro- 
cess w'as  all  open  and  above  board,  you 
would  not  feel  the  crying  necessity  for 
any  appeal? Major  Verney:  Yes. 

3467.  Lord  Balfour  of  Burleigh : 1 
would  like  to  go  back  to  the  question  of 
costs.  You  said  in  answer  to  Lord  Justice 
Parker  that  you  limited  your  idea  about 
costs  to  two  cases,  one  where  the  scheme 
was  withdrawn  and  the  other  where  the 
objection  was  upheld.  But  in  the  first 
half  of  your  paragraph  27,  are  you  not 
really  saying  that  there  is  a little  more 
in  it  than  that?  There  are  various 
sentences  to  the  effect  that  people  should 
not  be  deterred,  and  half-way  down : 
“ There  are  many  instances  known  to  the 
Association  of  persons  refraining  from 
objecting  to  the  making  of  orders  be- 
cause of  their  inability  to  meet  the  cost 
of  proper  representation.”  Are  you  not 
putting  to  us  that  there  ought  to  be  some 
means  of  recovering  costs  in  certain 
cases  other  than  those  two  which  I have 
mentioned?— — Lord  .Newport:  I think 
really  we  did  have  that  in  mind,  yes. 


3468.  I wonder  would  you  look  at  that 
again  and  perhaps  formulate  something 

a little  more  definite? Obviously, 

we  do  not  want  to  make  the  whole  pro- 
cess of  land  acquisition  too  expensive. 
We  are  only  concerned  that  there  should 
be  a fair  deal  for  the  owner  who  thinks 
he  has  a case  to  uphold. 

3469.  Perhaps,  if  you  have  anything 

definite  to  suggest,  you  could  look  at  it 
again? ^Yes. 

3470.  Mr.  Bowen : On  this  question  of 
costs,  do  you  envisage  it  being  a two- 
way  traffic — that  is  to  say,  assuming  you 
get  a frivolous  objection,  or  an  objection 
made  and  then  withdrawn  at  the  hearing, 
do  you  envisage  that  costs  could  be 
awarded  against  the  objector  in  favour  of 

the  local  authority? We  certainly 

had  not  considered  that  possibility  at 
all.  It  would  hardly  be  for  us  to  put 
that  forward. 

3471.  If  you  are  basing  your  argu- 
ment on  the  grounds  of  fair  play,  you 
would  expect  it  to  be  a two-way  traffic, 

would  you  not? Yes,  certainly  in  the 

case  of  extremely  frivolous  objections, 
but,  on  the  other  hand,  one  must  re- 
member that  the  owner  has  in  any  case 
been  put  to  considerable  trouble.  The 
action  is  initiated  always  on  the  other 
side.  He  would  prefer  to  be  left  m 
peace.  He  has  been  disturbed  in  various 
ways,  and  even  if  objections  may  appear 
frivolous  they  may  be  perfectly  serious 
from  the  owner’s  point  of  view. 

3472.  I have  in  mind  the  case  of  a 
man  whose  real  grievance  is  over  com- 
pensation. It  is  very  genuine  in  that 
respect,  but  he  in  fact  objects  to  the 
acquisition  as  such,  and  then  after  the 
local  authority  has  gone  to  great  expense 
to  meet  that  objection  on  its  merits  he 
indicates  that  his  objection  does  not  go 
to  that  aspect  of  it  at  all  but  solely  to 

the  question  of  compensation. Major 

Verney:  Of  course,  we  are  dealing  with 
matters  of  compulsion  here.  The  local 
authority  or  the  Government  Depart- 
ment concerned  has  compulsory  powers 
which  they  are  invoking,  and  it  may  be 
part  of  the  liberty  of  the  individual 
owner  concerned  to  feel  that  some  rather 
frivolous  matter  as  far  as  the  local 
authority  is  concerned  is  one  of  vital 
importance  to  himself. 

3473.  Do  you  envisage  that  the  ques- 
tion of  costs  should  be  dealt  with  by 
the  inspector  or  by  the  Minister,  or  that 
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the  inspector  should  be  required  to  make 
a recommendation  in  his  report  to  the 

Minister  on  that  question? 1 think 

it  should  be  in  the  form  of  a recom- 
mendation to  the  Minister  in  the  inspec- 
tor’s report. 

3474.  As  far  as  paragraph  31— 
“ Officers  of  acquiring  authority  as  wit- 
nesses ” — is  concerned,  what  is  your  real 
complaint  in  that  respect?  Is  it  confined 
to  the  Land  Commissioners  giving  clear- 
ance certificates  and  not  coming  along 
to  substantiate  why  they  have  done  so? 

•; ^That  is  the  case  with  which  we  come 

into  contact  most  frequently,  but  it  is 
not  the  only  one  we  had  in  mind.  In 
connection  with  this  paragraph,  the  case 
was  brought  to  our  notice  of  the  enquiry 
into  the  new  atomic  station  at  Bradwell- 
on-Sea  in  Essex,  where  seven  or  eight 
Government  Departments  were  involved 
and  only  one  of  them  was  there  to  be 
cross-examined. 

3475.  You  take  the  view  that,  in  so  far 

as  any  views  of  any  Government  De- 
partments have  a bearing  on  the  ques- 
tion, they  should  present  their  views  at 
the  enquiry? Yes. 

3476.  It  has  been  suggested  to  us  that 
where  the  Ministry  of  Agriculture’s  atti- 
tude is  simply  a negative  one — that  is 
to  say,  they  express  no  views  on  the  pro- 
posal— they  should  not  then  be  required 
to  present  themselves  to  give  evidence 

or  for  cross-examination. ^If  there  is 

any  matter  of  planning  which  is  being 
considered  at  an  enquiry,  in  almost  every 
case  the  Land  Commissioner  will  have 
been  asked  for  his  views  on  the  agri- 
cultural use  and  will  have  said  whether 
or  not  there  is  an  agricultural  objection. 
He  ought  to  be  prepared  to  justify  that 
in  public. 

3477.  You  would  agree  that  that  is  par- 

ticularly desirable  when  the  question  of 
the  relative  merits  of  alternative  sites 
arises? ^Yes. 

3478.  Sir  Geoff)^2y  King:  I am  sorry 
to  come  back  to  this  question  of  the 
Land  Commissioner.  Could  you  say 
what  kind  of  evidence  you  expect  that 
he  would  give  in  a case  where  his  view 
is  simply  “Well,  I do  not  think  I can 
object  on  agricultural  grounds  to  this 
proposal” — which  I imagine  is  quite  a 
common  case?  I find  it  very  hard  to 

visualise  what  he  would  say. ^Yes.  If 

you  get  a proposal  to  build  a school,  the 
Land  Commissioner  is  asked  whether  he 


has  any  views  on  the  land  which  is  being 
taken  out  of  agricultural  production  to 
build  the  school,  and  he  says ; “ I cannot 
raise  an  objection  to  this  on  agricultural 
grounds  ”,  but  gives  no  reasons.  Now, 
he  must  have  reasons,  either  because 
the  soil  is  not  very  good  or  because  it  is 
a small  part  of  a large  farm  or  because 
it  would  otherwise  go  for  housing,  or 
something,  but  surely  he  ought  to  be 
present  at  the  enquiry  to  be  cross- 
examined  to  bring  out  his  reasons  for 
that  view,  which  may  be  vital  to  the 
case  of  the  person  concerned? 

3479.  Are  you  not  rather  asking  him 
to  prove  a negative?  He  simply  says 

I cannot  object  ”.  I can  understand 
your  saying  that  if  the  Minister  of  Agri- 
culture or  the  Land  Commissioner  does 
object,  it  is  only  right  and  fair  that  the 
objection  should  be  made  public.  What 
has  for  some  time  puzzled  me  is  why  he 
should  give  evidence  when  he  just  does 
not  object  and  has  no  particular  views. 

1 do  not  see  how  you  can  have  any 

control  over  the  scale  of  the  land  in- 
volved. It  might  be  one  thousand  acres 
for  a new  town  or  half  an  acre  which 
is  being  taken  out  of  allotments,  and  if 
he  just  says : “ I can  have  no  objection 
to  this  one  thousand  acres  ”,  or  whatever 
it  is,  he  must  have  reasons  for  savine 
that. 

3480.  Does  he  ever  do  that  with  one 
thousand  acres?  I thought  really  that 
those  cases  were  much  more  like  the  one 
you  put,  to  us  just  now — a few  acres  for 

a school? 1 think  they  would  be 

normally. 

3481.  There  is  just  one  other  question 
I would  like  to  ask.  You  mentioned  an 
atomic  power  station.  How  far  do  you 
expect  Government  witnesses  to  go  in 
giving  evidence  on  that  sort  of  thing? 
Obviously— at  least,  I hope  you  would 
agree  that  it  was  obvious — the  policy  of 
having  atomic  power  stations  somewhere 
is  not  a matter  which  could  properly  be 

canvassed  at  an  enquiry? May  I 

answer  that  by  another  example?  I 
know  more  about  it  because  it  was  in 
ray  own  county  and  I was  present.  We 
had  a public  enquiry  into  the  establish- 
ment of  a special  prison,  for  which  the 
Home  Office  sent  down  an  inspector  who 
took  the  enquiry,  and  one  of  the  Depart- 
ments concerned  was  the  Ministry  of 
Works  because  they  were  asked  to  find 
the  site  for  this  prison.  Fortunately,  the 
representative  of  the  Ministry  of  Works 
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•was  present  and  was  able  to  be  cross- 
examined.  Through  that  we  could  prove 
that  he  had  net,  in  fact,  looked  at  more 
than  three  places  to  find  a site  for  this 
prison.  If  he  had  not  been  there  and 
had  not  been  cross-examined,  it  could 
have  been  quite  clearly  stated  that  that 
site  was  the  only  place  within  60  miles 
of  London  where  a prison  could  be  put, 
and  nobody  could  have  questioned  it. 

3482.  Of  course,  you  would  agree, 

would  you  not,  that  it  is  almost  im- 
possible to  argue  logically  in  favour  of 
a site  for  anything  you  like?  You  might 
say : “ Well,  there  are  half-a-dozen— 
this  is  as  good  as  any”,  but  you  could 
never  hope  to  prove  by  logic  that  this 
particular  field  is  the  only  one  which 
is  possible? ^No. 

3483.  But  what  you  are  really  asking 
is  that  someone  should  be  there  to  give 
some  indication  of  the  steps  they  have 
taken  to  see  what  possible  sites  were 

available? Lord  Newport:  That  is 

right. — Major  Verney : Because,  of 

course,  it  is  the  use  of  compulsory 
powers  again. 

3484.  Lord  Justice  Parker:  I should 
just  like  to  ask  two  further  questions. 
First  of  all,  with  regard  to  the  com- 
pulsory acquisition  of  land,  one  of  the 
difficulties  always  involved  is  of  course 
this  question  of  alternative  sites.  Mr.  A 
says  “ "'^y  pick  on  me?  Why  not  pick 
on  B or  C?  ”,  and  it  is  very  difficult  to 
deal  with  that  at  the  enquiry.  One 
suggestion  made  is  that  an  objector  who 


wants  to  say  that  there  are  other  sites 
ought  to  give  notice  of  that  before  the 
hearing  so  that  the  local  authority  and 
the  Ministry  of  Agriculture  will  be  in  a 
position  at  the  hearing  to  deal  with  it 
and  so  that  all  the  facts  can  be  revealed 
and  brought  out  at  the  hearing.  Have 

you  any  views  on  that? Major 

Verney:  I think  that  is  fair.  I think 
it  might  be  partly  answered  by  the  point 
we  made  about  early  notification. 

3485.  The  other  point  arises  from  your 

paragraph  32:  “Defence  Act  Pur- 

chases ”.  I just  want  to  get  it  clear.  You 
are  not  suggesting  that  the  Defence  Act 
powers  should  be  abolished,  are  you,  but 
merely  that  they  should  be  treated  as 
suspended,  if  you  like,  during  a period 
of  peace,  at  any  rate  such  as  we  are  in 
today?  May  I put  it  this  way  i Provided 
the  Service  Departments  agree  to  abide 
by  whatever  procedure  is  adopted  by  the 
other  Ministries  we  have  been  consider- 
ing, that  would  satisfy  you? Lord 

Newport:  Yes,  I think  that  would  be 
perfectly  fair. 

3486.  Retaining  up  their  sleeve  the 
right  at  any  moment  to  revert  to  more 

drastic  powers? Major  Verney:  In 

times  of  emergency. 

3487.  Yes,  in  times  of  emergency — of 

which  they  must  be  the  judge? ^Yes, 

they  must  be  the  judge. 

Lord  Justice  Parker:  Lord  Newport, 
it  only  remains  for  me  to  thank  you  and 
your  colleagues  for  your  Memorandum 
of  evidence  and  for  coming  here  today. 


(The  witnesses  withdrew.) 
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SIXTEENTH  DAY 

Thursday,  21st  June,  1956 


Present : 

The  Rt.  Hon.  Sir  Oliver  Franks,  G.C.M.G.,  K.C.B.,  C.B.E.  ^Chairman) 


The  Lord  Balfour  of  Burleigh 
Mr.  R.  Bowen,  Q.C.,  M.P. 

Mr.  J.  C.  Burman 

Sir  Geoffrey  King,  K.C.B.,  K.B.E. 
M.C. 

Major  John  Morrison,  T.D.,  M.P.P) 


Miss  K.  M.  Oswald 

The  Rt.  Hon.  Lord  Justice  Parker 

Mr.  H.  Wentworth  Pritchard 

The  Rt.  Hon.  The  Lord  Silkin(i) 

Mr.  a.  V.  Symons 

Professor  K.  C.  Wheare,  C.M.G. 


Mr.  J.  Litilewood  (Secretary) 
Mr.  j.  L.  Clark  (Assistant  Secretary) 
(1)  Morning  session  only. 


Memorandum  submitted  by  the  Council  of  the  Law  Society 

PART  I.— INTRODUCTORY 

1.  This  Memorandum  is  submitted  by  the  Council  of  The  Law  Society  in  response 
w an  invitation  from  the  Departmental  Committee  on  Administrative  Tribunals  and 
Jbnquines  set  up  under  the  Chairmanship  of  Sir  Oliver  Franks,  with  the  following 
terms  of  reference : — 

To  consider  and  make  recommendations  on — 

(a)  the  constitution  and  working  of  tribunals  other  than  the  ordinary  courts 
m law,  constituted  under  any  Act  of  Parliament  by  a IMinister  of  the 
Crown  or  for  the  purposes  of  a Minister’s  functions  ; and 

(b)  the  working  of  such  administrative  procedures  as  include  the  holding  of 
am  enquiry  or  hearing  by  or  on  behalf  of  a Minister  on  an  appeal  or  as 
ithe  result  of  objections  or  representations,  and  in  particular  the  procedure 
for  the  compulsory  purchase  of  land.” 

2.  The  Council  have,  within  the  last  three  years,  already  submitted  to  the  Govern- 
rnent  two  Memoranda  on  certain  matters  falling  within  the  second  part  of  the  terms 
of  reference  of  the  Committee.  In  May,  1952,  the  Council  and  the  Royal  Institution 
ot  Chartered  Surveyors  submitted  a joint  Memorandum  to  the  Lord  Chancellor  and 
the  Minister  of  Housing  and  Local  Government  on  the  reform  of  the  law  relating 
to  public  local  enquiries  in  connection  with  the  acquisition,  designation,  use  and 
(^vdopment  of  land.  In  July,  1953,  the  Council  put  forward  a Memorandum  fo 
the  Government  on  the  planning  provisions  of  the  Town  and  Country  Planning  Act 
1947.  The  recommendations  contained  in  these  Memoranda,  which  are  set  out  for 
mformation  purposes  in  Appendices  1 and  2 respectively,  have  been  incorporated 
into  the  principles  advocated  in  Part  III  below. 

3.  Both  Council  and  non-Council  Members  with  considerable  experience  of 
tribunals  and  administrative  procedures  have  been  concerned  with  the  preparation 
of  this  Memorandum,  during  which  process  a large  amount  of  evidence  received 
from  solicitors  practising  in  this  field  was  taken  into  account. 

4.  The  Council  observe  that  certain  principles  of  constitutional  law,  namely  the 
Rule  of  Law  and  the  Rules  of  Natural  Justice,  bear  directly  upon  the  working  of 
administrative  tribunals  and  enquiries.  In  connection  with  similar  issues  the  Report 
of  the  Donoughmore  Committee  on  Ministers’  Powers  (1932)  (Cmd.  4060  at  page 
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72)  recognised  the  Rule  of  Law  as  of  foremost  importance.  The  Report  quoted 
Dicey’s  statement  that:  — 

“ It  means,  in  the  first  place,  the  absolute  supremacy  or  predominance  of 
regular  law  as  opposed  to  the  influence  of  arbitrary  power,  and  excludes  the 
existence  of  arbitrariness,  of  prerogative,  or  even  of  wide  discretionary  authority 
ion  the  part  of  the  Government  ...  It  means  again,  equality  before  the  law,  or 
the  equal  subjection  of  all  classes  to  the  ordinary  law  of  the  land  administered 
bv  the  ordinary  law  courts  • . . The  ‘ rule  of  law,’  lastly,  may  be  used  as  a 
formula  for  expressing  the  fact  that  with  us  the  law  of  the  ^constitution,  the  rules 
which  in  foreign  countries  naturally  form  part  of  a constitutional  code  are  not 
the  source  but  the  consequence  of  the  rights  of  individuals  as  defined  and 
enforced  by  the  Courts.” 

5.  The  Donoughmore  Committee  declared  that  implicit  in  the  Rule  of  Law  were 
the  Rules  of  Natural  Justice,  which  they  propounded  generally  as  follows:  — 

(1)  A man  may  not  be  a judge  in  his  own  cause ; it  is  unfair  that  a decision 

should  be  made  by  a person  who  is  likely  to  be  biased. 

(2)  No  party  ought  to  be  condemned  unheard  ; and  he  must  know  in  good  time 

the  case  which  he  has  to  meet. 

(3)  A party  is  entitled  to  know  the  reason  for  a judicial  or  quasi-judicial 

decision. 

(4)  The  Inspector’s  report  upon  a public  enquiry,  local  or  otherwise,  should  be 

made  available  to  the  parties. 

The  Council’s  object  in  preparing  this  IMemorandum  has  been  to  frame  sets  of 
provisions  aimed  at  securing  that  the  practical  working  of  tribunals  and  enquiries 
should  so  far  as  possible  conform  with  these  constitutional  rules. 

6.  The  Council  realise  that,  on  the  other  hand,  certain  aspects  of  constitutional 
law  and  the  conventions  of  the  constitution  may  frequently  appear  to  bar  the 
implementation  of  recommendations  designed  to  uphold  the  rights  of  the  individual 
before  tribunals  and  enquiries.  It  is  established,  for  example,  that  when  the  Minister 
of  Housing  and  Local  Government  determines  a planning  appeal,  he  is  making  an 
administrative  decision  based  on  Government  policy  and  in  consequence  is  not  legally 
required  to  dispense  justice  (Robinson  v.  Minister  of  Town  and  Country  Planning 
[1947]  1 K.B.  702).  Again  it  may  be  said  that  the  principle  of  collective  Ministerial 
responsibility  within  the  Cabinet  is  an  obstacle  to  disclosure  by,  and  cross-examina- 
tion of,  officials  representing  Government  Departments  before  tribunals  or  enquiries. 
However,  in  examining  matters  within  the  scope  of  the  enquiry  against  the  back- 
ground of  the  Rule  of  Law,  the  Council  feel  that,  however  inconvenient  it  may  be, 
one  conclusion  of  paramount  importance  emerges,  and  that  is  that  where  the  citizen 
is  exposed  to  interference  in  his  affairs,  or  deprivation  of  his  property,  by  the  State 
or  some  public  body,  he  should  be  fully  assured  that  his  case  will  receive  a fair  and 
ample  scrutiny,  a just  decision  and  reasonable  administrative  treatment.  In  the 
terms  of  Lord  Hewart’s  dictum,  justice  must  not  only  be  done,  but  manifestly  and 
undoubtedly  be  seen  to  be  done — whatever  the  nature  of  the  proceedings  and 
decision  involved.  Emphasis  on  this  over-riding  consideration  is  essential  to  main- 
tain the  confidence  of  the  citizen  in  the  government  of  the  modern  State,  where  the 
decision  of  judicial  and  quasi-judicial  matters  affecting  his  rights  has  increasingly, 
and  to  some  extent  inevitably,  passed  from  the  jurisdiction  of  the  ordinary  Courts 
into  the  hands  of  Ministers  and  tribunals.  The  provisions  applied  generally  to 
tribunals  and  the  specific  recommendations  made  upon  procedures  in  this  Memo- 
randum are,  therefore,  intended  to  secure  above  all  else  compliance  with  this 
important  and  fundamental  consideration. 

PART  n.— ADMINISTRATIVE  TRIBUNALS 

7.  As  a result  of  their  examination  of  tribunals,  the  Council  have  deduced  that 
there  are  certain-  general  principles,  applicable  to  the  working  of  tribunals,  which 
are  calculated  to  uphold  the  Rule  of  Law  and  the  Rules  of  Natural  Justice.  It  is 
stressed  that  these  principles  are  not  designed  for  rigid  application  in  all  instances  ; 
the  purpose  is  rather  to  rest  tribunals  against  them  as  a general  standard  and  to 
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make  recommendations  therefrom  to  suit  each  particular  case.  The  principles 
advocated  are  as  follows:  — 

(1)  The  constitution  and  mode  of  appointment  of  tribunals  should  be  such 

as  to  secure  the  most  effective  discharge  of  the  functions  of  the  tribunal  and  4 
the  independence  of  its  members  from  the  Executive. 

(2)  Evidence  given  before  tribunals  should  be  given  on  oath  at  the  request 

of  any  interested  party. 

(3)  The  right  _ to  legal  representation  is  denied  or  restricted  in  the  case  of 

certain  tribunals ; such  a development  is  undesirable  and  this  class  of 
tribunal  should  not  be  extended  without  special  reasons. 

(4)  All  evidence,  including  the  views  of  Government  Departments  or  any 

public  body,  which  is  a relevant  factor  in  the  making  of  a decision  by 
a tribunal,  should  be  given  by  a competent  witness  appearing  before 
the  tiibunal,  who  should  be  subject  to  cross-examination  by  any  interested 
party. 

(5)  There  should  be  a general  code  of  procedure  applicable  to  tribunals, 

prepared  by  the  Lord  Chancellor’s  Office. 

(6)  Tribunals  should  give  the  reasons  for  their  decisions. 

(7)  Reports  of  tribunals’  decisions  should  be  published,  on  the  lines  of  those 

issued  by  the  Lands  Tribunal,  or  alternatively  in  an  abbreviated  form 
with  an  index  indicating  the  relevant  file  to  be  obtained  from  the  appro- 
priate Department.  A central  body  might  be  organised  for  the  purpose 
of  publishing  such  reports. 

(8)  There  should  be  a right  of  appeal  from  a tribunal  on  a point  of  law  or  upon 

any  substantial  defect  in  procedure. 

(9)  In  view  of  the  difficulties  induced  by  the  great  variety  of  jurisdictions 

and  procedures  of  tribunals,  consideration  should  be  given,  wherever  pos- 
sible, to  reducing  the  number  of  different  types  of  tribunals. 

The  tribunals  chosen  for  review  below  are  those  upon  which,  in  the  light  of  the  experi- 
ence and  evidence  available  to  them,  the  Council  feel  best  qualified  to  express  an 
opinion. 

(i)  Agricultural  Land  Tribunals 

■ 8.  The  functions  of  Agricultural  Land  Tribunals  are  mainly  appellate  and 
cover  appeals  as  to  directions  to  proved  “ fixed  equipment,”  as  to  dispossession 
of  owners  or  occupiers  by  the  Minister,  the  issue  by  the  Minister  of  certificates 
of  bad  husbandry  and  of  consents  to  notices  to  quit,  and  the  Minister’s  pro- 
posals to  acquire  compulsorily  certain  requisitioned  land  or  for  the  control  of 
division  of  land.  The  tribunals  also  deal  with  applications  to  settle  who  is  “ the 
owner  ” for  purposes  of  Part  2 of  the  Act  of  1947. 

9.  Under  the  Agriculture  Act,  1947,  and  the  Agriculture  (Miscellaneous  Pro- 
visions) Act,  1954,  Agricultural  Land  Tribunals  consist  of  a Legal  Chairman 
appointed  by  the  Lord  Chancellor,  and  two  other  members  nominated  by  the 
Chairman  from  panels  of  persons  appearing  to  the  Lord  Chancellor  to  represent 
the  interests  of  farmers  and  owners  of  agricultural  land.  The  Chairman  must  be 
a barrister  or  solicitor  of  not  less  than  seven  years’  standing ; he  holds  office  for 
three  years  and  is  eligible  for  re-appointment.  The  Minister  may  add  two  Asses- 
sors to  assist  the  tribunal,  from  a panel  prepared  by  the  President  of  the  Royal 
Institution  of  Chartered  Surveyors,  but  it  seems  this  power  is  rarely  used. 

10.  The  Minister  has  made  Regulations  laying  down  Rules  for  the  procedure 
of  the  tribunals,  but  on  all  points  not  expressly  dealt  with,  each  tribunal  has 
power  to  establish,  its  own  procedure.  It  is  not  thought  necessary  to  discuss 
this  aspect  in  detail.  It  seems  without  doubt,  however,  that  the  procedure,  though 
varying  somewhat  between  one  tribunal  and  another,  is  both  simple  and  elastic. 

It  is  more  formal  than  the  procedure  before  County  Agricultural  Executive  Com- 
mittees, and  it  approximates  more  nearly  to  that  of  a court.  Evidence  is  given 
on  oath.  Conduct  of  proceedings  follows  the  usual  sequence  in  a Court.  Legal 
representation  is  allowed. 
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11.  The  reference  t-o  a tribunal  seems  to  be  not  only  an  appeal  but  a re-'hearing 
as  well,  and  the  idea  of  a re-hearing  has  become  predominant.  The  tribunals 
generally  inspect  agricultural  holdings,  but  vary  in  their  procedure ; sometimes 
they  are  accompanied  by  the  parties,  their  advisers  and  witnesses,  and  sometimes 

^ they  inspect  on  their  o-wn  after  hearing  the  evidence. 

12.  Tribunals’  methods  of  giving  their  decisions  vary  between  extremes.  Some- 
times an  oral  judgment  follows  at  the  conclusion  of  the- hearing,  reviewing  the 
evidence  and  stating  the  reasons  for  the  decision  given.  In  other  cases  tribunals 
may  give  only  a notice  of  decision  through  the  post,  without  stating  reasons  save 
in  exceptional  circumstances. 

13.  Section  6 of  the  Agriculture  (Miscellaneous  Provisions)  Act,  1954,  now 
provides  that  any  question  of  law  arising  in  the  course  of  proceedings  before  an 
Agricultural  Land  Tribunal  may,  at  the  request  of  any  parties  to  the  proceedings, 
be  referred  by  the  tribunal  by  case  stated  for  the  decision  of  the  High  Court, 
either  before  or  after  the  tribunal  have  given  their  decision  in  the  proceedings. 
Questions  of  law  also  referable  include  whether  the  tribunal  has  jurisdiction 
in  a particular  case,  and  whether  there  is  sufficient  evidence  to  support  a particu- 
lar finding  of  fact.  If  after  giving  their  decision,  a tribunal  refuses  such  a request, 
any  person  aggrieved  by  the  refusal  may  apply  to  the  High  Court  for  an  order 
directing  reference  of  the  proceedings  to  that  Court.  The  Minister  of  Agriculture, 
Fisheries  and  Food  is  entitled  to  appear  and  be  heard  upon  any  reference  to  the 
High  Court. 

14.  It  should  be  added  that  under  Section  5 of  the  Act  of  1954,  where  it 
appears  that  a person  has  acted  frivolously,  vexatiously  or  oppressively  in  apply- 
ing for  or  in  connection  with  a reference  to  an  Agricultural  Land  Tribunal,  the 
tribunal  may  order  that  person  to  pay  to  any  other  person  either  a specified  sum 
in  respect  of  the  costs  incurred  by  him  at  or  with  a view  to  the  hearing,  or 
the  taxed  amount  of  those  costs.  Any  requisite  taxation  of  costs  is  conducted  in 
the  County  Court  according  to  the  scales  prescribed  by  County  Court  Rules. 

Conclusions 

15.  The  Council  believe  that  the  differences  between  the  various  Agricultural 
Land  Tribunals’  methods  and  procedures  are  unimportant.  They  consider  it  is 
abundantly  clear,  by  reason  of  the  above  provisions,  that  the  parties  before  these 
tribunals  invariably  receive  a fair  and  careful  trial  of  the  issues  and  a calm  and 
comprehensive  review  of  the  points  of  law  and  fact  involved.  Under  the  Act 
of  1947,  the  decisions  of  the  Minister  of  Agriculture.  Fisheries  and  Food,  in  what 
are  generally  very  important  matters  between  the  parties,  are  thus  made  subject 
to  appeal  to  tribunals  which  can  take  all  the  circumstances  of  the  case  into  account 
and  give  a decision  without  fear  or  favour,  bias  or  ill-will,  and  one  divorced  from 
any  Executive  or  political  influence. 

16.  The  general  principles  advocated  by  the  Council  (as  set  out  on  page  3) 
are  well  satisfied  in  the  case  of  Agricultural  Land  Tribunals,  which  might  well 
be  taken  as  models  for  other  tribunals.  The  right  of  appeal  and  power  as 
to  costs  are  particularly  commended.  The  sole  recommendation  called  for  is  that 
Agricultural  Land  Tribunals  should  in  all  cases  give  reasons  for  their  decisions 
so  that  these  can  be  published. 

(ii)  County  Agricultural  Executive  Committees 

17.  The  duties  of  County  Agricultural  Executive  Committees  set  up  under  the 
Agriculture  Act,  1947,  are  in  general  terms  to  promote  agricultural  development, 
to  advise  by  such  means  as  the  Minister  may  direct,  and  to  exercise  such  of  the 
Minisier’s  functions  as  he  may  delegate  to  them  under  his  powers  in  that  behalf. 
From  a legal  standpoint,  therefore,  the  Committees  must  comply  with  any  direc- 
tions given  them  by  the  Minister  and  they  are  limited  to  the  exercise  of  the 
functions  delegated  to  them  as  agents  of  the  Minister.  They  are  also  part  of  the 
administration  of  justice  in  agricultural  matters  as  between  landlord  and  tenant 
and  other  parties  whose  interests  may  conflict.  The  specific  duties  of  the 
Committees  are  too  numerous  to  set  out  in  detail,  but  among  them  are  to  be 
found  the  making  of  Supervision  Orders,  the  issue  of  directions  as  to  good  estate 
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management  and  good  husbandry,  the  giving  of  consents  for  improvements,  dis- 
I^ssession  and  the  registration  of  owners  and  other  interested  persons  : in  addition 
they  have  general  powers  of  control  over  fanning. 

18.  The  County  Committees  consist  of  a maximum  of  twelve  Members,  five 
appointed  direct  by  the  Minister  and  seven  appointed  by  the  Minister  from  panels 
nominated  by  the  interests  concerned,  namely,  three  farmers,  two  workers  and 
two  land  owners.  County  Committees  may  appoint  Sub-Committees  in  respect  of 
matters  at  County  level,  and  may  add  outside  persons  to  such  Sub-Committees  ; 
they  may  also  appoint  District  Committees  to  deal  with  local  matters  in  county 
districts.  The  Minister  designates  a Member  of  each  County  Agricultural  Executive 
Committee  to  act  as  Chairman  of  the  Committee,  and  another  Member  to  act  as 
Deputy  Chairman  in  the  absence  of  the  Chairman.  The  Members  of  the  Committee 
hold  office  for  three  years  and  are  eligible  for  reappointment. 

19.  It  is  important  to  notice  that  County  Committees  have  power  to  fix  and 
regulate  their  own  procedure  (including  the  number  of  Members  required  to  form 
a quorum),  and  whilst  it  is  believed  that  in  practice  quite  a large  measure  of 
uniformity  in  procedure  has  been  attained,  it  does  not  necessarily  follow  that  this 
will  always  be  the  case. 

20.  i^ter  initiation  of  the  particular  matter  in  hand,  certain  Members  of  the 
Committee  generally  inspect  the  land  in  question,  after  giving  due  notice  to  those 
concerned,  who  may  generally  attend  with  the  inspecting  Members  of  the  Committee 
and  their  officials.  The  parties  are  informed  of  their  right  to  make  representations, 
either  in  writing,  or  verbally  at  a hearing,  if  so  requested.  At  the  hearing,  the 
parties,  either  in  person  or  through  their  legal  or  other  representatives,  can  address 
the  Committee  and  produce  any  documents,  schedules,  maps,  etc.,  they  may  wish. 
Witnesses  can  be  called  and  cross-examined,  but  generally  this  is  done  quite 
informally  and  shortly ; usually  in  evidence-in-chief  witnesses  are  asked  only 
sufficient  to  support  in  general  terms  the  opening  statement.  Evidence  is  not  taken 
on  oath.  The  decision  of  the  Committee  is  notified  to  the  parties  in  writing.  No 
reasons  for  the  decision  are  normally  given.  It  seems  that  the  only  way  to  ascertain 
the  reasons  is  to  give  notice  of  appeal,  in  those  cases  where  api>eal  lies  to  the 
Agricultural  Land  Tribunal,  and  the  reasons  for  the  Committee’s  decision  are  then 
made  known. 

Conclusions 

21.  Ail  matters  dealt  with  by  the  County  Agricultural  Executive  Committees 
are  really  the  concern  of  the  Minister,  who  in  one  way  or  another  delegates  his 
functions  to  the  Committees  without  depriving  himself  of  overall  control.  Whilst 
the  practical  significance  of  this  is  difficult  to  estimate,  it  appears  that  it  is,  in 
effect,  a'  reservation  which  must  constitute  a power  in  the  Minister  to  review  the 
decisions  of  County  Committees  or  at  least  to  supervise  or  deal  with  any  particular 
case  he  might  wish.  It  is  clear,  therefore,  that  questions  of  Ministerial  policy 
must  sometimes  affect  the  matters  under  consideration,  particularly  when  it  is 
borne  in  mind  that  the  annual  review  of  farm  prices  is  dealt  with  at  Ministerial 
level,  and  that  the  new  policy  relating  to  agricultural  matters  which  was  introduced 
in  1947  and  1948  (to  promote  an  efficient  agricultural  industry)  has  constantly  to 
be  borne  in  mind  by  the  Minister.  In  view  of  this,  it  seems  inevitable  that  a 
good  deal  of  power  shall  remain  vested  in  him. 

22.  As  regards  their  part  in  the  administration  of  justice  in  agricultural  matters, 
the  Committees  seem  to  occupy  a difficult  position  upon  the  making  of  Supervision 
Orders  under  Section  12  of  the  1947  Act.  Under  this  section,  the  Minister  (in 
practice  the  County  Committee)  is  the  sole  judge,  after  hearing  representations  from 
the  parties,  whether  default  exists  in  maintenance  of  the  standards  and  rules, 
required  in  connection  with  agricultural  property,  and  the  Minister  (County  Com- 
mittee) can,  and  does,  make  the  Supervision  Order.  It  is  important  to  notice  that 
there  is  no  appeal  from  this  decision,  not  even  to  the  Agricultural  Land  Tribunal. 
If  the  Com’mittee  makes  a Supervision  Order,  they  are  given  wide  powers  for  entry 
and  inspection  and  for  giving  directions,  and  later  as  a last  resort,  for  effecting 
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dispossession.  The  County  Committee  are  expected  to  occupy  a dual  role  in 
connection  with  Supervision  Orders.  The  Committee  (acting  as  agent  for  the 
Minister),  first  initiate  the  proposal  to  make  a Supervision  Order,  and  must  there- 
fore have  gone  a long  way  towards  thinking  that  such  an  Order  ought  to  be  made. 
Subsequently  they  have  to  hear  the  representations  of  the  party  who  would  be 
affected  by  the  Order  if  it  were  made.  In  short,  they  are  both  prosecutor  and 
judge,  which  seems  to  be  an  impossible  task  for  human  beings  to  perform,  however 
earnestly  they  may  try  to  discharge  both  functions  properly.  The  answer  to  the 
problem  is  to  allow  an  appeal  to  the  Agricultural  Land  Tribunal  from  the  decision 
of  the  Committee.  The  omission  of  such  a right  appears  to  be  a defect  in  the 
1947  legislation. 

23.  In  the  light  of  the  general  principles  set  out  on  page  3,  the  Council  have  the 
following  recommendations  to  make  on  County  Agricultural  Executive 
Committees : — 

(1)  The  number  of  members  sitting  on  any  enquiry  should  be  reduced. 

(2)  Evidence  should  be  given  on  oath  at  the  option  of  any  interested  party. 

(3)  A uniform  and  simple  code  of  procedure  should  be  established ; hearings 

should  be  conducted  with  greater  formality. 

(4)  Where  the  views  of  any  Government  Department  are  relevant  in  reaching 

a decision,  their  views  should  be  given  to  the  parties  in  advance  and  be 
subject  to  cross-examination  at  the  hearing  unless  the  Minister  concerned 
certifies  that  on  security  grounds  it  would  be  injurious  to  the  public  interest 
to  do  so. 

(5)  There  should  be  a right  of  appeal  against  a Supervision  Order. 

(iii)  The  Transport  Tribunal 

24.  In  dealing  with  the  Transport  Tribunal  set  up  under  the  Railways  Aci  1921 
and  the  Transport  Acts,  1947  and  1953,  the  Council  have  considered  it  necessary 
to  examine  only  the  appellate  jurisdiction  of  the  tribunal  in  respect  of  decisions  of 
licensing  authorities  for  goods  vehicles. 

25.  The  tribunal  consists  of  three  permanent  members  appointed  by  Her  Majesty 
The  Queen  on  the  joint  recommendation  of  the  Lord  Chancellor,  the  President  of 
the  Board  of  Trade  and  the  Minister  of  Transport  and  Civil  Aviation  ; the  members 
are  appointed  whole-time  and  hold  office  for  a period  of  seven  years,  being  eligible 
for  re-appointment  at  the  end  of  their  term. 

26.  The  practice  before  the  tribunal  is  for  the  appellant  to  lodge  notice  of  appeal 
stating  the  grounds  of  his  appeal  within  twenty-eight  days  of  the  decision  complained 
of.  and  to  send  copies  to  the  other  parties  represented  in  the  proceedings.  The 
licensing  authority  makes  written  observations  on  the  appeal  which  are  circulated 
to  the  parties.  Wffien  the  appeal  is  heard  by  the  Transport  Tribunal,  the  parties  are 
normally  represented  by  counsel  or  solicitor.  Fresh  evidence  is  not  generally 
admitted  but  the  appeal  is  argued  before  the  tribunal  on  the  transcript  of  the  short, 
hand  note,  the  documents  put  in  in  evidence  at  the  hearing  before  the  licensing 
authority,  the  licensing  authority’s  decision  and  his  reasons  in  writing.  The  tribunal 
works  speedily.  The  proceedings  are  very  similar  to  those  in  the  Court  of  Appeal 
and  the  decision  of  the  tribunal  is  given  in  reasoned  form  and  supported  by  authority. 
For  many  years  the  decisions  of  the  tribunal  (and  its  predecessor)  have  been 
published  as  Reports  and  are  available  to  be  quoted  as  binding  precedents  before 
both  the  licensing  authority  and  before  the  tribunal  itself. 

Conclusions 

27.  The  Council  believe  it  is  common  knowledge  that  the  procedure  of  the 
Transport  Tribunal  wmrks  expeditiously  and  well.  It  satisfies  the  general  principles 
set  out  on  page  3 so  far  as  these  are  applicable.  The  Council  commend  it  as  a 
model  of  its  kind,  and  wish  to  draw  attention  especially  to  the  fact  that  its  reports 
and  decisions  are  published  as  precedents  binding  on  licensing  authorities  and  the 
tribunal  itself. 
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(iv)  The  Lands  Tribunal 

28.  Under  the  Lands  Tribunal  Act,  1949,  and  subsequent  legislation,  the  juris- 
diction vested  in  the  Lands  Tribunal  covers  rating  appeals,  disputes  as  to  compulsory 
purchase  and  planning  compensation,  variation  of  restrictive  covenants,  and  a 
number  of  other  matters  involving  the  valuation  of  land. 

29.  The  tribunal  is  composed  of  members  appointed  by  the  Lord  Chancellor. 
The  President  must  either  have  held  a judicial  office  under  the  Crown  or  be  a 
barrister  of  more  than  seven  years’  standing.  The  other  members  may  be  barristers, 
solicitors,  or  persons  with  experience  in  the  valuation  of  land  who  are  recom- 
mended by  the  President  of  the  Royal  Institution  of  Chartered  Surveyors.  Only 
one  member  need  hear  a case,  but  the  President  may  appoint  whatever  number  he 
wishes  to  do  so.  The  decision  of  the  majority  is  binding. 

30.  Evidence  may  be  given  orally,  or  by  affidavit  if  the  President  so  orders  or 
the  parties  consent  (Rule  27  of  1949).  During  a hearing  (which  follows  that  of  a 
Court  of ^ Law)  the  tribunal  may  demand  the  presence  of  any  deponent  for  cross- 
exarnination.  Production  of  evidence  is  secured  by  a rule  that  any  party  must 
furnish  to  the  Registrar  at  his  request  any  document  or  information  which  the 
tribunal  may  require  (Rule  33  of  1949).  He  must  also  afford  the  other  parties  an 
opportunity  of  examining  such  documents  and  taking  copies  of  them.  Information 
need  not  be  ^ven  if  it  would  be  contrary  to  the  public  interest.  If  a party  has 
failed  to  furnish  any  documents  or  information  after  a request  by  the  Registrar 
the  proceedings  may  be  adjourned. 

31.  Legal  representation  is  allowed.  Any  party  may  appear  and  be  heard  in 
person,  or  by  counsel  or  solicitor,  or  by  any  other  person  with  the  consent  of  the 
tribunal, 

32.  The  tribunal  usually  sits  in  public.  Where  special  knowledge  is  required 
it  has  power  to  direct  that  the  case  shall  be  heard  with  assessors.  The  tribunal 
has  power  to  inspect  land  which  is  the  subject  of  a case,  and,  where  appropriate, 
this  is  nearly  always  exercised.  When  the  hearing  has  ended  the  tribunal  must 
give  its  decision  in  writing,  with  a brief  statement  of  the  reasons,  and  the  Registrar 
is  responsible  for  sending  copies  of  the  decision  to  all  parties.  In  practice  the 
tribunal  publishes  its  decision  a few  weeks  after  the  hearing. 

33.  Any  person  aggrieved  on  a point  of  law  may  appeal  from  the  tribunal  by 
way  of  case  stated  to  the  Court  of  Appeal.  From  the  judgment  of  that  Court  a 
further  appeal  may  be  made  to  the  House  of  Lords  in  accordance  with  the  Adminis- 
tration of  Justice  (Appeals)  Act,  1934. 

Conclusions 

34.  The  Lands  Tribunal  enjoys  the  confidence  and  approbation  of  those  practising 
before  it,  and  is  to  be  commended  as  a model  for  other  tribunals.  Its  working 
satisfies  the  Rule  of  Law  as  propounded  by  Dicey,  and  fulfils  the  requirements  of 
the  Rules  of  Natural  Justice ; it  can  be  said  to  be  a -feature  of  the  judiciary  rather 
than  a weapon  of  the  Executive. 

35.  Broadly  speaking,  the  working  and  procedure  of  the  tribunal  fall  within  the 
general  principles  set  out  on  page  3 of  this  Memorandum,  but  there  are  certain 
points  of  exception.  Rule  27  falls  short  of  the  second  principle  submitted  by  the 
Council,  for  the  choice  as  to  giving  evidence  on  oath  does  not  lie  with  the 
interested  parties.  As  regards  the  fourth  principle,  the  parties  are  in  practice 

. free  to  cross-examine  each  other.  It  should  be  added  that  the  Council  like  the 
status  given  to  the  tribunal,  and  the  provisions  made  for  publication  of  its  reasoned 
decisions. 

(v)  Local  Valuation  Courts 

36.  Local  Valuation  Courts  set  up  under  the  Local  Government  Act,  1948,  are 
charged  with  the  duty  of  hearing  and  determining  appeals  against  rating  assessments. 
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37.  Each  Local  Valuation  Court  consists  of  the  Chairman  (or  his  deputy)  and 
two  other  members  of  the  Local  Valuation  Panel.  With  the  consent  of  all  persons 
appearing  before  it  on  any  hearing  the  court  may  be  reduced  in  number  to  two 
persons.  The  panels  appoint  a person  to  assist  them  as  their  Clerk  and  such  other 
persons  as  they  decide  subject  to  Ministerial  approval.  Their  expenses  are  paid 
by  the  Ministry  of  Housing  and  Local  Government. 

38.  Section  67  (1)  of  the  Act  of  1948  provides  that  a person  shall  not  be  dis- 
qualified to  act  as  a member  of  or  as  the  clerk  or  an  officer  of  a local  valuation 
panel  or  local  valuation  court,  by  reason  only  that  he  is — 

(o)  a member  of  an  authority  deriving  revenue  directly  or  indirectly  from  rates 
which  may  be  affected  by  the  exercise  of  his  functions  ; or 

(6)  the  owner  or  occupier  of  any  property  within  any  rating  area  the  rates 
within  which  are  affected  by  the  exercise  of  his  functions,  and  a person 
shall  not  be  disqualified  from  acting  as  aforesaid  in  relation  to  any 
property  by  reason  only  that  an  authority  of  which  he  is  a member  either 
owns  or  occupies  the  whole  or  any  part  of  that  property. 

39.  Upon  the  receipt  of  appeal  documents  the  procedure  requires  the  court  to 
give  not  less  than  fourteen  days’  notice  of  the  hearing  of  the  appeal.  At  the 
hearing  the  ratepayer  may  appear  in  person,  or  be  represented  by  counsel  or 
solicitor,  or  by  any  other  representative,  and  the  rating  authority  may  appear  by 
their  clerk  or  other  officer  duly  appointed  for  the  purpose. 

40.  The  hearing  is  conducted  according  to  the  general  sequence  of  procedure  of 
an  ordinary  court.  There  is  power  in  the  court  to  receive  evidence  on  oath,  but 
this  does  not  appear  to  be  generally  exercised.  Any  person  who  appeared  before 
a local  valuation  court  on  the  hearing  of  an  appeal  and  is  aggrieved  by  the  decision 
of  the  court  may,  within  twenty-one  days  from  the  date  of  the  decision,  appeal 
to  the  Lands  Tribunal. 

Conclusions 

41.  Local  Valuation  Courts  in  practice  satisfy  aH  save  three  of  the  principles 
advocated  by  the  Council.  As  regards  the  fcst  principle  (constitution  of  the 
tribunal).  Section  67  (1)  as  cited  above  is  open  to  criticism  in  that  it  may  admit  of 
reasonable  grounds  for  suspicion  of  bias.  It  is  not  suggested  that  any  problem  of 
bias  has  been  shown  to  exist ; what  is  important  is  that  a party  to  an  appeal  should 
have  no  reasonable  grounds  for  suspicion  that  justice  has  not  been  seen  to  be 
done.  The  section  should  be  amended  to  the  effect  that:  — 

(«7)  A member  of  any  local  authority  should  not  sit  on  any  appeal  which  relates 
to  a property  which  is  owned  or  occupied  by  the  authority  concerned,  or  in 
which  that  authority  has  a financial  inters!. 

(^>)  A member  of  a rating  authority  which  appears  as  a party  to  an  appeal 
should  not  sit  on  that  appeal. 

42.  It  is  also  recommended  that  the  rules  of  procedure  should  be  altered  in  accord- 
ance with  the  Council’s  second  principle,  and  that  these  courts  should  so  far  as 
possible  give  reasons  for  their  decisions. 

(vi)  General  Commissioneis  of  Income  Tax 

43.  The  Council  believe  that  the  conduct  of  taxation  appeals  by  the  General 
Commissioners  of  Income  Tax  is  satisfactory,  and  have  no  recommendations  to 
make  upon  it.  It  is  only  necessary  to  point  out  that  whilst  the  conduct  of  the 
Commissioners  work  satisfies  most  of  the  general  principles  advocated  by  the 
Council,  the  fourth  principle  as  to  submission  of  full  evidence  is  not  fulfilled.  But 
in  view  of  the  nature  of  taxation  appeals,  the  Council  attach  no  importance  to  this 
fact,  for  they  recognise  that  the  provisions  they  have  advocated  supply  a general 
standard  which  may  require  to  be  modified  in  the  case  of  a tribunal  of  this  type. 
As  regards  the  Council’s  second  principle,  the  question  whether  evidence  is  to  be 
given  on  oath  rests  with  the  Commissioners,  and  normally  it  is  not  given  on  oath : 
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but  there  is  no  reason  to  suppose  that  the  Commissioners  would  refuse  an  applica- 
tion by  either  party  that  evidence  should  be  given  on  oath,  and  accordingly  the 
procedure  appears  satisfactory  in  this  respect. 

(vii)  The  Industrial  Disputes  Tribunal 

44.  The  Industrial  Disputes  Tribunal  was  established  by  the  Industrial  Disputes 
Order,  1951,  made  by  the  Minister  of  Labour  and  National  Service  under  Regulation 
58  AA  of  the  Defence  (General)  Regulations.  1939,  as  having  eSect  by  virtue  of  the 
Supplies  and  Services  Acts  of  1945  to  1951.  The  provisions  of  the  1951  Order  cannot 
easily  be  summarised,  but  broadly  it  is  the  duty  of  the  tribunal  to  settle  industrial 
disputes  or  issues  as  to  the  observance  of  recognised  terms  and  conditions  reported 
to  the  Minister  by  employers  or  employers’  organisations  or  by  trade  unions. 

45.  The  tribunal  consists  of  a chairman  and  two  other  members  appointed  by  the 
Minister,  from  a panel  constituted  by  him,  and  two  ether  members  selected  by  the 
Minister  from  panels  of  persons  chosen  by  him  after  consultation  with  the  British 
Employers’  Federation  and  the  Trades  Union  Congress  representing  employers  and 
workers.  The  members  on  the  Minister’s  panel  hold  office  for  such  time  and  on 
such  conditions  as  to  retirement  as  may  be  determined  by  the  Minister. 

46.  On  a reference  to  the  tribunal  the  practice  is  to  require  each  party  to  lodge 
a statement  of  his  case,  with  a copy  of  any  documents  which  he  proposes  to  refer 
to  at  the  hearing,  and  to  send  a copy  of  his  case  and  documents  to  the  other  party. 
The  hearing  is  in  private  and  is  quite  informal.  The  parties  may  be  represented 
by  counsel  or  solicitor,  but  the  case  for  the  trade  union  is  usually  put  by  an  official 
of  the  union,  although  a solicitor  may  be  present.  The  tribunal  have  no  express 
power  under  the  Order  to  take  evidence  on  oath,  and  do  not  appear  to  require  the 
parties  to  give  evidence  formally,  subject  to  cross-examination,  but  instead  allow 
one  or  more  officials  of  the  union  to  make  statements  to  supplement  their  written 
case.  The  tribunal  give  their  decision  in  the  form  of  an  award,  which  summarises 
the  case  and  arguments  of  each  party,  and  states  the  decision  without  reasons. 
There  is  no  appeal  from  a decision  of  the  tribunal,  except,  of  course,  on  questoins 
of  law  by  proceedings  for  an  order  of  prohibition  or  certiorari.  Awards  of  the 
tribunal  are  printed  and  published  by  the  Stationery  Office. 

Conclusions 

47.  It  is  clear  that  the  working  of  this  tribunal  does  not  infringe  numbers  3,  4,  6 
and  7 of  the  general  principles  submitted  by  the  Council.  The  main  defect  is  that 
the  tribunal  cannot  be  regarded  as  an  independent  body  (see  the  first  principle  on 
page  3).  The  members  are  appointed  or  selected  by  the  (Ministry  of  Labour  and 
National  Service  and  they  deal  only  with  such  disputes  as  are  referred  to  them  by 
the  Ministry.  Although  there  is  no  complaint  of  impartiality  or  bias  on  the  part  of 
the  tribunal,  it  is  relevant  to  consider  what  instructions  or  views  may  be  expressed 
when  files  are  passed  by  the  Ministry  to  the  chairman  and  while  the  majority  of 
the  members  of  the  tribunal  are  appointed  by  the  Minister,  grounds  for  suspicion 
of  the  possibility  of  bias  will  remain.  It  is,  therefore,  recommended  that  appoint- 
ments to  the  tribunal  should  be  placed  under  the  control  of  the  Lord  Chancellor. 
Furthermore,  it  should  be  open  to  the  tribunal  to  determine  whether  a dispute  exists 
by  taking  evidence  to  show  whether  employees  have  a genuine  grievance  in  any 
particular  case ; at  present  the  tribunal  appears  to  be  bound  by  the  finding  of  the 
Ministry  that  a dispute  exists. 

48.  It  is  not  suggested  that  compliance  should  be  required  with  the  Council’s 
second  principle  (evidence  on  oath),  for  it  appears  that  in  this  kind  of  hearing  a 
trade  union  official  conducting  a case  for  his  members  could  not  be  fairly  expected 
to  adduce  strict  proof  of  every  statement  he  makes ; the  fifth  principle  requiring 
a general  code  of  procedure  could  however  properly  be  applied  to  the  Industrial 
Disputes  Tribunal,  and  if  the  tribunal  is  alleged  to  allow  one  side  too  much  latitude 
in  the  proof  of  a case  it  should,  in  accordance  with  the  eighth  principle,  be  open 
to  the  other  side  to  apply  to  the  High  Court  for  an  appropriate  Order. 
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(viii)  National  Insurance  Appeal  Tribunals 

49.  These  tribunals  have^  jurisdiction  under  both  the  National  Insurance  and 
National  Insurance  (Industrial  Injuries)  Acts.  For  convenience  of  report,  they  are 
dealt  with  in  terms  of  their  Industrial  Injuries  work,  with  references  incorporated 
where  necessary  to  their  ordinary  National  Insurance  work.  The  tribunals  hear 
claims  for  benefit  referred  either  direct  from,  or  on  appeal  from  the  decision  of. 
Insurance  Officers.  Questions  on  industrial  injuries  claims  (except  Special  and 
Medical  Questions)  are  decided  in  the  first  place  by  the  Local  Insurance  Officer,  with 
appeal  to  the  Local  Appeal  Tribunal,  from  which  there  is  an  appeal  to  the  Com- 
missioner or  a Deputy  Commissioner.  In  cases  of  special  difficulty  or  importance 
ffie  appeal  may  be  considered  by  a panel  of  Commissioners.  The  decision  of  the 
Commissioner  is  final,  except  on  a Minister’s  question,  in  which  case  there  is  an 
appeal  to  a Judge  of  the  High  Court. 

50.  Local  Appeal  Tribunals  are  appointed  by  the  Minister  and  consist  of:  — 

A Chairman  who  must  be  a barrister  or  solicitor. 

A person  drawn  from  a panel  of  persons  representing  employers  and 

A person,  drawn  from  a panel  representing  insured  persons,  who  is  usually 
a responsible  trade  union  official. 


51.  Notice  of  appeal  to  the  tribunal  must  be  in  writing  and  must  set  out  the 
ground  of  appeal.  In  some  cases  the  Insurance  Officer  refers  a question,  on  which 
he  entertains  some  doubt,  for  decision  by  the  tribunal  and  in  such  instances  notice 
in  writing  must  be  given  to  the  claimant. 

52.  Hearings  are  in  public  unless  the  tribunal  for  any  special  reason  directs  other- 
wise. It  must,  however,  be  mentioned  that  it  has  become  the  common  practice  for 
the  tribunal  to  deal  in  one  session  with  cases  under  the  National  Insurance  Act  and 
the  National  Insurance  (Industrial  Injuries)  Act.  The  former  must  not  be  conducted 
m public  and  are  almost  always  held  in  a room  in  the  local  National  Insurance 
prernises.  In  the  result  no  publicity  is  given  to  the  appeals  under  the  latter  Act 
in  airect  violation  of  Section  51  of  that  Act.  The  chairman  has  power  at  his  dis- 
cretion to  order  evidence  to  be  given  on  oath. 

53.  The  decision  of  the  majority  of  the  tribunal  is  the  decision  of  the  tribunal 
The  decision  must  be  in  writing  and  must  set  out  the  findings  of  fact  on  which 
the  decision  is  based  and  the  grounds  of  the  decision.  A copy  must  be  sunnlied  to 
the  claimant. 


54.  As  regards  Industrial  Injuries  claims,  either  party  to  the  appeal  or  reference 
rnay  be  represented  at  the  hearing  by  a barrister  or  solicitor,  if,  and  only  if  the 
chairman  for  any  reason  consents.  In  ordinary  National  Insurance  appeals  there  is 
no  right  to  legal  representation,  although  difficult  questions  of  fact  and  law  often 
arise  in  such  cases. 


55.  There  is  a right  of  appeal  to  the  Commissioner  with  the  leave  of  the  local 
tribunal  or  the  Commissioner,  or  his  Deputy,  who  are  appointed  by  Her  Maiestv 
The  Queen  and  must  be  barristers  or  (in  Scotland)  advocates  of  ten  years’  standine 
The  appeal  must  be  in  writing. 

56.  If  the  applicant  requests  an  oral  hearing  on  appeal  to  the  Commissioner  this 

must  be  granted  unless  the  Commissioners  is  satisfied  that  the  appeal  can  nroperlv 
be  determined  without  a hearing.  In  that  case  he  may  determine  it  summarilv  with- 
out the  hearing.  This  provision  is  obviously  made  in  order  to  prevent  much  time 
being  wasted  by  the  formality  of  a hearing  of  a hopeless  or  a simple  and  straight- 
forward case.  It  is  suggested  that  this  is  a wise  provision  provided  it  is  used 
sparingly  ; so  often  facts  emerge  at  the  last  moment  at  an  oral  hearing  which  change 
the  whole  tenor  of  the  appeal.  ® 

57.  The  parties  have  an  ab^lute  right  to  be  represented  before  the  Commis- 
sioner by  counsel  or  solicitor.  The  Commissioner  gives  his  decision  and  his  reasZs 
therefor  m writing.  The  decisons  are  printed  and  pubhshed  in  leaflet  form! 
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Conclusions 

58.  Whilst  it  is  considered  that  the  present  system  of . appeal  tribunals  works 
reasonably  well,  the  following  recommendations  are  made  in  the  light  of  the  general 
principles  submitted  by  the  Council:  — 

(1)  Greater  observance  should  be  paid  to  the  laws  of  evidence.  It  is  appre- 
ciated that  simplicity  and  economy  are  more  nearly  attained  by  disregard- 
ing many  of  the  rules  of  evidence,  but  it  is  felt  that  this  advantage  is  out- 
weighed by  the  dangers  inherent  in  such  practice  where  difficult  questions 
of  fact  and  law  arise,  especially  in  Industrial  Injuries  cases. 

(2)  Although  these  tribunals  are  required  by  law  to  sit  in  public,  they  convene 

in  the  local  offices  of  the  Ministry  of  Pensions  and  National  Insurance, 
with  the  result  in  fact  that  they  are  very  rarely  attended  by  the  public 
or  the  Press.  This  venue  of  the  tribunals  also  gives  a citizen  the  erroneous 
impression  that  the  chairman  is  an  official  of  the  Ministry,  and  therefore 
not  impartial.  In  order  to  correct  these  two  defects,  it  is  strongly  recom- 
mended that  the  tribunals  sit  on  neutral  ground  and  in  a place  more  acces- 
sible to  the  public. 

(3)  The  chairman  of  the  tribunals  should  be  appointed  by  the  Lord  Chancellor 

and  not  by  the  Minister  of  Pensions  and  National  Insurance. 

(4)  The  applicant  should  have  an  absolute  right  in  all  cases  to  appear  by 

counsel  or  by  solicitor. 

(5)  The  office  of  Commissioner  appointed  to  hear  appeals  from  local  tribunals 

should  be  open  to  solicitors  of  not  less  than  ten  years’ _ standing.  It  is  con- 
sidered that  such  a solicitor  is  eminently  suited  to  this  type  of  work  and 
that  this  particular  appointihent  is  one  of  several  which  are  unduly  restricted 
to  barristers. 


(ix)  Referees  under  the  Family  Allowances  Act,  1945 

59.  The  panel  of  Referees  set  up  under  the  Family  Allowances  Act,  1945,  decide 
appeals  from  decisions  of  the  Minister  of  Pensions  and  National  Insurance  on  ques- 
tions relating  to  the  right  to  family  allowances. 

60  The  Referees  are  appointed  by  the  Minister  from  persons  nominated  by  the 
Lord  Chancellor  and  must  be  either  barristers  or  solicitors.  They  are  m practice 
the  same  individuals  as  those  appointed  Commissioners  and  Deputy  Commissioners 
under  the  National  Insurance  Acts.  No  number  of  years’  standing  is  prescribed. 
In  practice  the  Referees  appointed  are  all  barristers  (see  the  comment  m paragraph 
58  (5)). 

61.  The  general  evidence  and  the  views  of  the  Ministry  on  any  particular  reference 
are  contained  in  the  documents  referred  to  the  Referees  by  the  Registrar  of  Appals 
following  the  application  for  a reference  by  the  aggrieved  claimant.  The  Referee 
decides  whether  he  can  determine  the  question  without  a hearing,  and  if  so  he  can 
decide  it  summarily  on  the  written  evidence.  If  he  decides  that  a hearing  is  neces- 
sary it  is  in  theory  a public  hearing,  but  in  practice  is  conducted  m a room  provided 
bv  the  Ministry  and  the  public  do  not  attend.  There  is  a regular  system  of  pr^ 
cedure  which  the  Referee  has  extensive  powers  to  regulate,  and  he  can  examine  the 
narties’  on  oath  order  production  of  documents,  admit  duly  authenticated  written 
statements  adjourn  hearings  and  deal  with  the  reference  m.  the  absence  of  either 
party.  The  parties  have  the  right  to  subpcena  witnesses. 

62  The  applicant  may  appear  in  person  or  be  represented  by  any  member  of  his 
family,  counsel  or  solicitor,  or  any  person  with  consent  of  the  Referee.  _ The  Minis- 
ter may  be  represented  by  counsel,  solicitor  or  any  officer  of  the  Ministry. 

63.  The  decision  of  the  Referee  is  final,  subject  to  a right  of  appeal  to  ffie  ILgh 
Court  on  a question  of  law,  in  accordance  with  the  Arbitration  Act,  1950.  The 
Minister  may  in  certain  circumstances,  however,  request  a Referee  to  reconsider 
his  decision,  or  if  it  is  apparently  inconsistent,' refer  it  to  another  Referee  or  Referees. 
The  reports  of  Referees  and  their  findings  and  reasons  are  available  on  application 
to  the  Ministry. 
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Conclusions 

64.  On  the  whole  the  procedure  of  appeals  to  Referees  works  satisfactorily,  and 
substantially  complies  with  the  basic  principles  propounded  on  page  3.  As  regards 
the  second  principle,  however,  the  oath  is  administered  only  if  required  by  the 
Referee ; but  this  is  considered  adequate  in  view  of  the  type  of  case  dealt  with  by 
Referees.  In  connection  with  the  first  and  eighth  principles,  recommendations  are 
made  as  follows : — 

(1)  Hearings  should  be  held  upon  neutral  ground  and  in  a place  more  accessible 
to  the  public,  although  the  Council  are  hesitant  in  urging  too  great  a degree 
of  publicity  in  view  of  the  personal  matters  involved  in  such  cases. 

(2)  An  applicant  should  have  an  absolute  right  to  an  oral  hearing  before  a 
Referee. 

(3)  The  decision  of  a Referee  should  be  final  and  the  Minister  of  Pensions 

and  National  Insurance  should  not  be  empowered  to  request  a Referee 
to  re-consider  his  decision  or  to  refer  it  to  another  Referee. 

(x)  The  Medical  Practices  Commiffee 

65.  The  Council  have  examined  the  functions,  constitution  and  procedure  of  the 
Medical  Practices  Committee  set  up  under  section  34  of  the  National  Health  Service 
Act.  1946,  and  are  of  the  opinion  that  on  the  whole  the  working  of  this  Committee 
in  discharging  a purely  administrative  function  is  satisfactory,  and  that  no  detailed 
analysis  or  recommendations  are  called  for.  It  is  necessary  only  to  observe  that 
where  the  procedure  of  the  Committee  departs  from  the  general  principles  advocated 
by  the  Council,  there  appear  to  be  good  reasons  for  its  so  doing.  The  appoint- 
ment of  members  of  the  Committee  by  the\Minister  is  contrary  to  the  first  principle 
suggested  by  the  Council ; but  it  takes  place  only  after  consultation  with  “organisa- 
tions representative  of  the  medical  profession.”  and  this  arrangement  is  believed 
satisfactory. 

66.  In  conflict  with  the  sixth  principle  put  forward  by  the  Council,  neither  the 
Committee  (except  when  appealed  against)  nor  on  appeal  the  Minister,  give  reasons 
for  their  decisions  ; but  the  circumstances  appear  to  be  such  as  to  justify  this 
practice.  Again,  the  Committee  does  not  permit  legal  representation  before  it  on  an 
application  to  be  put  on  an  area  list  (see  the  third  principled  but  this  is  satisfactory, 
as  it  hardly  seems  necessary  for  a doctor  to  be  legally  represented  when  he  is  merely 
applying  in  the  first  place  to  be  put  on  a list  (on  appeal  from  the  Committee  he  can 
of  course  be  legally  represented). 

(xi)  The  Tribunal  under  the  National  Health  Service  Act,  1946,  Section  42 

61.  This  tribunal  adjudicates  on  the  removal  of  a person  from  the  lists  of  those 
providing  medical,  dental  or  other  services  under  the  Act  in  any  area.  The  Council 
believe  that  the  working  of  the  tribunal  including  the  appeal  therefrom  is  in  general 
satisfactory.  In  the  light  of  the  sixth  principle  on  page  3,  however,  they  recommend 
in  connection  with  appeals  from  the  tribunal,  that  the  Minister  of  Health  should 
always  give  reasons  for  his  decisions  on  appeal,  as  the  removal  of  a doctor  or  other 
person  from  practice  cannot  be  a matter  of  administrative  policy.  Furthermore  in 
connection  with  the  fifth  principle,  the  Council  understand  that  it  is  sometimes  the 
practice  of  the  tribunal  to  receive  evidence  of  previous  disciplinary  measures,  taken 
by  Service  Committees,  against  the  person  whose  case  it  is  considering,  without 
demanding  strict  proof  thereof,  and  also  before  a decision  has  been  reached  upon 
the  complaint  before  the  tribunal ; if  this  is  so,  the  Council  recommend  that  this 
practice  be  discontinued. 

(xii)  The  Professional  Committee  (Consultants) 

68.  S.I.  1373  of  1951  gave  statutory  authority  to  the  Terms  and  Conditions  of 
Service  of  hospital,  medical  and  dental  staff  in  the  National  Health  Service  In 
accordance  with  Clause  16  of  the  Terms  and  Conditions  of  Service,  a consultant 
who  considers  that  his  appointment  is  being  unfairly  terminated  by  a Regional 
Hospital  Board  may  have  bis  case  placed  before  a Professional  Committee  consisting 
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of  representatives  of  the  Ministry  of  Health  and  the  Medical  profession.  The  Com- 
mittee has  discretion  to  interview  both  sides  and  its  function  is  to  tender  advice  to 
the  Minister.  It  reaches  no  decision  nor  does  it  disclose  to  the  parties  the  nature 
of  the  advice  it  gave  the  Minister.  In  the  light  of  the  Committee’s  advice  the 
Minister  may  confirm  the  termination  of  services,  or  direct  reinstatement,  or  arrange 
some  other  solution  agreeable  to  the  parties  concerned. 

69.  From  the  Terms  and  Conditions  of  Service  it  appears  that  the  proceedings 
before  the  Committee  would  be  very  informal,  particularly  as  the  word  “ interview  ” 
is  used.  The  Council  understand  however  that  proceedings  may  be  formal,  and  may 
purport  to  be  conducted  in  a judicial  manner,  when  both  sides  may  be  legally 
represented.  It  is  believed  that  a general  code  of  procedure  (see  the  fifth  principle 
on  page  3)  is  required  for  this  Committee,  to  ensure  that  its  business  is  transacted 
on  a regular  basis. 

(xiii)  Rent  Tribunals 

70.  Under  the  Furnished  Houses  (Rent  Control)  Act,  1946,  and  the  Landlord  and 
Tenant  (Rent  Control)  Act,  1949,  the  jurisdiction  of  Rent  Tribunals  covers  the 
approval  or  reduction  of  rents  chargeable  for  furnished  tenancies  and  the  determina- 
tion of  standard  rents  for  new  unfurnished  tenancies. 

71.  The  tribunal  consists  of  a Chairman  and  two  members  appointed  by  the 
Minister  of  Housing  and  Local  Government.  No  qualifications  for  membership  are 
laid  down  although  the  most  difficult  questions  of  law  and  fact  come  before  the 
tribunal. 

72.  The  hearing  is  public  and  legal  representation  is  permitted,  but  the  pro- 
cedure is  avowedly  informal,  and  provided  there  is  an  application  before  the  tribunal 
it  has  power  to  go  so  far  as  to  decide  the  matter  even  if  no  evidence  is  tendered 
and  neither  party  appears  nor  files  a written  statement.  The  parties  are  notified  of  ihe 
decision  without  reasons  being  given  and  there  is  no  further  appeal  save  the  very 
limited  right  to  apply  for  prerogative  orders. 

Conclusions 

73.  The  Council  are  aware  that,  as  regards  their  working,  Rent  Tribunals  have 
been  strongly  criticised  as  being  perhaps  the  most  defective  of  those  tribunals  which 
call  for  reform.  Tested  against  the  Council’s  code  of  principles  on  page  3,  these 
tribunals  are  found  wanting  especially  under  the  first,  fifth  and  eighth  heads.  After 
due  allowance  is  made  for  the  benefits  of  informality,  it  is  considered  clear  that 
much  is  wrong  with  the  tribunals.  Reform  might  be  made  by  providing  for  appoint- 
ment of  members  independently  of  the  Ministry  with  a legally  qualified  Chairman 
(and  the  latter  point  is  regarded  as  an  essential  for  this  type  of  tribunal),  the  con- 
stitution of  a general  code  of  procedure  (as  distinct  from  insistence  on  the  strict 
rules  of  evidence),  and  the  conferment  of  a right  of  appeal  on  a point  of  law,  as 
the  main  considerations.  But  the  Council  feel  that  it  is  preferable  (and  in  accord- 
ance with  the  ninth  principle  on  page  3)  to  take  the  alternative  course  of  abolishing 
Rent  Tribunals  and  transferring  their  jurisdiction  to  some  other  established  tribunals 
such  as  the  local  valuation  courts. 


PART  m.— ADMINISTRATIVE  PROCEDURES 
(i)  Appeals  under  Road  Traffic  Act,  1930,  Section  81 

74.  Under  Section  81  of  the  Road  Traffic  Act,  1930,  an  appeal  lies  to  the  Minister 
of  Transport  and  Civil  Aviation  from  decisions  of  Licensing  Authorities  for  Public 
Service  Vehicles  as  to  the  issue  of  road  service  or  public  service  vehicle  licences,  the 
variation  of  conditions  attached  to  road  service  licences  and  the  revocation  or 
suspension  of  any  such  licences.  For  present  purposes  it  seems  unnecessary  to  con- 
sider the  additional  jurisdiction  relating  to  decisions  of  Certifying  Officers. 

75.  Appeals  are  brought  before  the  Minister  by  the  appellant  lodging  notice  of 
appeal.  This  states  the  grounds  of  the  appeal,  and  must  be  given  within  twenty- 
eight  days  of  publication  of  the  decision  complained  of ; copies  are  sent  to  the  other 
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parties  represented  in  the  proceedings  before  the  Licensing  Authority.  The  Chair- 
man of  the  Licensing  Authority  makes  written  “ observations  ” on  the  appeal  which 
are  circulated  to  the  parties. 

76.  The  appeal  is  held  by  an  Inspector,  appointed  by  the  Minister,  wjio  is  usually 
a retired  civil  servant  or  a barrister.  Fresh  evidence  is  not  admitted,  and  the  appeal 
is  argued  before  the  Inspector  on  the  transcript  of  the  shorthand  note  of  the  proceed- 
ings before  the  Licensing  Authority,  their  decision,  and  the  Chairman’s  observations 
on  the  appeal.  The  Inspector  makes  a report  to  the  Minister  summarising  the  argu- 
ments and  setting  out  his  conclusions  and  recommendations. 

77.  The  Minister’s  decision  is  given  by  letter  and  if  it  differs  from  the  recom- 
mendations of  his  Inspector  the  letter  briefly  states  reasons  for  the  decision,  including 
on  matters  of  principle  the  reasons  for  departing  from  earlier  decisions.  It  is  some- 
times alleged,  however,  that  the  reasons  given  are  inadequate.  For  many  years  the 
Ministry  have  made  copies  of  the  Inspectors'  reports  and  the  Minister’s  decision  on 
appeals  available  not  only  to  the  parties,  but  to  anyone  else  on  application  and 
payment  of  a small  fee.  Decisions  are  also  reported  in  the  trade  Press.  The  decision 
of  the  Minister  is  final,  subject  only  to  review  on  questions  of  law  and  proceedings 
for  orders  of  prohibition  or  certiorari. 

Conclusions 

78.  (1)  The  Committee  on  the  Licensing  of  Road  Passenger  Services  (the  Thesiger 
Committee),  which  rej^rted  in  November,  1953,  decided  against  recommending 
transfer  of  Section  81  jurisdiction  to  an  independent  tribunal.  The  Council  agree 
with  the  opinion  of  the  Thesiger  Committee,  because  decisions  about  road  services 
licences  inevitably  involve  questions  of  administrative  policy  with  a political  element, 
and  are  more  appropriate  for  Ministerial  decision  subject  to  Parliamentary  criticism 
than  for  reference  to  a judicial  tribunal.  Moreover,  although  there  are  complaints, 
of  delay  in  giving  the  Minister’s  decision,  the  system  has  on  the  whole  worked 
satisfactorily  since  1930. 

(2)  The  Council  recommend  that  to  ensure  the  independence  of  Inspectors,  they 
should  be  appointed  in  England  by  the  Lord  Chancellor,  and  in  Scotland  by  the 
Lord  Advocate. 

(3)  The  long-established  practice  of  the  Ministry  of  Transport  and  Civil  Aviation 
in  disclosing  Inspectors'  reports,  giving  reasons  for  the  Minister’s  decisions  and 
making  available  copies  of  these  items  has  proved  extremely  valuable  in  establish- 
ing principles  for  the  guidance  of  Licensing  Authorities  and  applicants  for  road 
services  licences.  _ The  Council  commend  the  practice  as  an  important  precedent 
for  other  administrative  procedures.  They  find  it  necessary  to  suggest  only  that 
these  items  should  be  published  periodically,  with  an  adequate  statement  of  reasons, 
as  suggested  by  the  Thesiger  Committee. 

(ii)  Ministry  of  Education  Local  Enquiries 

79.  Under  the  Education  Act,  1944,  Section  93,  the  Minister  of  Education  may 

cause  a local  enquiry  to  be  held  for  the  purpose  of  the  exercise  of  any  of  his  functions 
under  the  Act.  Accordingly  local  enquiries  may  be  held  before  the  making  of  an 
order  that  a school  shall  be  an  aided  school  or  a special  agreement  school,  before 
constituting  a joint  education  board  as  the  local  education  authority  for  the  area 
of  two  or  more  local  authorities,  and  also  before  a local  education  authority  is 
authorised  by  the  Minister  to  make  a compulsory  purchase  of  land  under  Section 
90  of  the  Act  of  1944,  which  incorporates  the  provision  of  the  Acquisition  of  Land 
(Authorisation  Procedure)  Act,  1946.  Although  the  authority  for  these  enquiries 
varies  between  Section  93  of  the  1944  Act  and  the  First  Schedule  of  the  1946  Act 
both_ provisions  incorporate  part  of  Section  290  of  the  Local  Government  Act,  193s’ 
and  in  each  case  the  procedures  are  virtually  the  same.  ’ 

80.  The  statutory  provisions  governing  procedure  provide  that  the  enquiry  shall 
be  held  locally,  and  also  publicly  in  the  case  of  the  1946  Act ; attendance  of  wit- 
nesses and  production  of  documents  is  compellable  and  evidence  may  be  taken  on 
oath  at  the  instance  of  the  person  holding  the  enquiry.  Parties  may  be  ordered  to 
pay  costs.  Legal  and  other  representation  is  permissible.  There  is  no  appeal  from 
the  decision  of  the  Minister  made  after  the  inquiry. 
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81.  The  Minister  of  Education’s  usual  practice  in  the  case  of  a compulsory  pur- 
chase order  (the  main  item  to  be  considered)  is  to  appoint,  as  Inspector  for  the 
enquiry,  an  independent  surveyor  in  private  practice  outside  the  immediate  locality. 
The  particular  surveyor  is  chosen  after  consultation  with  the  professional  association, 
and  this  arrangement  results  in  the  appointment  of  an  experienced  and  impartial 
surveyor  of  repute.  No  guidance  is  given  to  the  person  appointed  on  the  conduct 
of  the  enquiry  and  the  procedure  to  be  followed.  Nor  does  the  professional  asso- 
ciation give  any  guidance.  But  in  practice  the  same  procedure  appears  always  to 
be  followed,  namely,  the  general  sequence  in  which  a case  is  conducted  in  a Court 
of  Law,  whereby  in  this  instance  the  acquiring  authority  promoting  the  proposal 
in  issue  have  to  open  by  explaining  and  justifying  their  proposal.  The  usual  process 
of  examination  of  witnesses,  cross-examination  and  re-examination  follows.  After 
the  principal  objector,  any  other  interested  persons  present  are  given  an  opportunity 
to  express  their  views,  and  the  acquiring  authority  usually  receives  the  right  of 
reply  at  the  end.  Interested  Government  Departments  do  not  regularly  appear. 
After  the  enquiry  is  closed,  the  Inspector  proceeds  to  examine  the  site  in  company 
with  a representative  of  each  side.  Facts  already  dealt  with  at  the  hearing  may  be 
pointed  out  to  him,  but  he  will  not  listen  to  further  argument,  and  is  usually 
meticulously  careful  never  to  be  in  the  presence  of  one  side  alone,  throughout  the 
enquiry  and  inspection  of  the  land. 

Conclusions 

82.  (1)  The  conduct  of  the  enquiry  is  satisfactory. 

_ {2)  The  Minister’s  practice  of  appointing  an  independent  Inspector  and  of  pub- 
lishing the  Inspector’s  reports  is  to  be  strongly  commended.  It  should  be  made  a 
statutory  requirement  applicable  generally  to  Ministerial  enquiries. 

(3)  The  sole  recommendation  to  be  made  is  that  where  the  views  of  a Govern- 
ment Department,  for  example  the  Ministry  of  Agriculture,  Fisheries  and  Food,  or 
any  other  public  body  may  materially  influence  the  subject  matter  of  the  enquiry, 
then  officials  of  the  Department  concerned  should  appear  as  witnesses  before  the 
enquiry  and  be  fully  open  to  cross-examination. 

(iii)  Enquiries  in  connection  with  Planning  Appeals,  Compulsory  Purchase  Orders, 
etc.,  and  Development  Plans 

{a)  As  to  Planning  Appeals  and  Enquiries 

83.  Section  16  of  the  Town  and  Country  Planning  Act,  1947,  confers  a right 
of  appeal  to  the  Minister  of  Housing  and  Local  Government  upon  any  person 
aggrieved  by  the  decision  of  a local  planning  authority  as  to  the  grant  or  refusal 
of  planning  permission.  The  Minister  may  allow  or  dismiss  the  appeal  or  reverse 
or  vary  any  part  of  the  planning  authority’s  decision.  Where  a local  planning 
authority  refuses  permission  it  must  state  its  reasons  for  the  refusal. 

84.  On  appeal  the  Minister  may  order  a public  enquiry  to  be  held.  Notice  of 
this  enquiry  is  posted  on  the  premises  concerned  and  the  local  planning  authority 
has  to  notify  all  occupiers  of  near-by  premises  who  may  be  affected.  At  the  enquiry 
the  appellant,  the  local  planning  authority  and  any  other  person  interested  are  given 
a hearing. 

Inspectors 

■85.  The  enquiry  is  held  by  an  Inspector  on  the  permanent  staff  of  the  Ministry 
of  Housing  and  Local  Government,  who  is  usually  an  architect,  civil  engineer  or 
surveyor.  Solicitors  appearing  before  the  Inspectors  have  averred  to  their  com- 
petence, fairness  and  courtesy.  It  is  known,  however,  that  Inspectors  are  briefed 
by  the  Ministry  before  some  enquiries  ; if  the  enquiry  is  to  be  impartial  this  briefing 
should  not  be  necessary,  for  the  Inspector’s  task  is  to  find  out  the  position  on  the 
spot.  The  Minister  for  reasons  of  policy  may  not  accept  the  Inspector’s  recom- 
mendations, but  this  does  not  seem  to  be  any  reason  for  prior  briefing.  Moreover 
the  public  often  think  the  final  decision  is  that  of  the  Inspector,  for  they  know 
he  is  employed  by  the  Ministry  of  Housing  and  Local  Government.  The  Council 
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Inspectors  were  answerable  to  the  Lord  Chancellor  instead  of  to 
the  Minister,  any  public  distrust  there  may  be  would  disappear,  and  also  the  Inspec- 
tors would  be  better  able  to  perfom  their  duties. 

Representation 

86.  The  parties  are  entitled  to  legal  or  other  representation  at  the  enquiry ; 
they  often  appear  in  person,  and  the  Ministry  encourages  this.  In  view  of  the  dis- 
advantage at  which  a layman  finds  himself  in  dealing  with  complicated  matters  of 
planning  law  and  practice,  the  Council  suggest  that  the  present  policy  of  the  Minis- 
try should  be  reversed,  and  that  professional  representation  at  enquiries  should  be 
encouraged. 


Procedure 

f enquiries  are  informal  but  the  general  sequence  of  procedure  is  that 

loiicwed  by  a court.  The  law  of  evidence,  however,  is  virtually  unknown  at  these 
enquiries.  For  example,  the  local  planning  authority  sometimes  seek  to  go  outside 
the  reasons  given  for  their  refusal  of  permission  and,  say,  make  “ agriculture  ” 
a ground  although  it  has  not  been  given  in  the  notice  of  refusal.  Thus  the 
appeHam  may  be  denied  the  chance  of  bringing  a professional  witness  to  meet 
the  point.  It  should  be  made  obligatory  for  a planning  authority  against  whose 
decision  an  apeal  is  made  to  deliver  to  the  appellant,  not  later  than  twenty-one 
days  before  the  hearing,  a statement  of  its  observation  and  its  reasons  why  the 
allowed;  at  the  hearing  the  planning  authority  should  not 
be  permitted  to  adduce  additional  grounds  for  their  decision. 

SS.  Sometimes  an  objector  raises  a point  of  substance  that  takes  the  appellant 

Siould^’hrenrtl  ^ case  if  the  appellant  regards  the  point  as  important  he 
should  be  entitled  to  an  adjournment.  It  is  also  necessary  to  point  out  that 
led  and  petitions  are  put  in  without  anyone  to 
support  thein.  Objections  to  admission  of  such  evidence  are  merely  noted  bv  the 
Inspector.  It  is  recommended  that  no  evidence  should  be  received  unless  sup- 
brrejtc^ed'^  witness  subject  to  cross-examination,  and  that  hearsay  evidence  should 

89.  At  present,  representations  from  other  Ministries,  particularly  Agriculture 
considered  by  the  Ministry  of  Housing  and  Local  Government 
tidons  enquiry  either  knowing  with  precision  what  those  represen- 

marie  i^™°?  an  opportunity  of  questioning  them.  Protests  have  been 

against  the  practice  of  the  Ministry  of  Agriculture,  Fisheries  and 
wUnlsSi  agricultural  objections  which  they  will  not  support  bv 

Ccuncil  recommend  that,  where  the  views  of  any  Government 
Department  or  otfer  public  body  are  relevant  factors  in  reaching  a decision  in 
to  thf  enquiry  is  held,  these  views  should  be  made  available 

to  the  parties  in  advance,  unless  the  Minister  concerned  certifies  that  on  security 
^rounds  it  would  be  injurious  to  the  public  interest  to  do  so.  Those  views  should 
be  subject  to  cross-examination  at  the  enquiry.  snouia 

planning  authority  usuaUy  have  a sufficient  number  of  copies  of 
proofs  of  their  witnesps  to  hand  out  to  the  Inspector,  the  appellant,  and  the  leading 
the  appellant,  if  he  is  acquainted  with  the  procedurf 
of  these  enquiries,  usually  does  the  same.  The  proof  is  read  by  the  witness  as 
,us  evidence  and  he  is  cross-examined  on  it.  It  is  easy  to  criticise  this  practice 
of  reading  proofs,  but  it  saves  a lot  of  time.  practice 

Inspector's  Report 

91.  After  the  enquiry  the  Inspector  reports  to  the  Ministry  but  his  .report  is  not 
disclosed  ; the  Council  recommend  that  it  should  be. 

Minister’s  Decision 

, course  the  Minister's  decision  is  given  by  letter  after  a lapse  of 

anything  from  six  weeks  to  more  than  a year.  The  Minister  gives  reasons  for  his 
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decision  but  sometimes  certain  of  these  reasons  are  not  to  be  found  in  the  evidence 
of  fL  Inspector’s  report  were  made  pubHc  (as  in  the  case 

f Ministry  of  Education  enquiries)  and  reasons  given  for  not  following  any 
of  his  recommendations,  this  could  not  happen.  It  is  further  suggested  that  all 
persons  objecting  to  a planning  proposal  at  the  local  enquiry  or  hearing  held  under 
Section  16  (rf  the  1947  Act  should  be  informed  of  the  result  of  the  appeal  by  the 
Ministry  of  Housing  and  Local  Government ; and,  whatever  the  difficulties,  decisions 
on  appeals  should  be  published  much  sooner  after  the  enquiry  than  they  are  at 
present.  ^ ^ 


{b)  As  to  Compulsory  Purchase  Orders,  etc. 

93.  Mutatis  mutandis  the  procedure  is  the  same  as  the  above  : — 

{a)  When  the  Minister  calls  in  an  application  under  Section  15  of  the  Town 
and  Country  Planning  Act,  1947,  though  in  such  cases  the  local  planning 
authority  frequently  appear  as  amicus  curia;  rather  than  as  a party. 

(b)  On  appeals  under  Section  17  of  the  1947  Act  against  a determination  by  a 
local  planning  authority  that  operations  would  constitute  a change  of  use. 

(c)  On  objections  under  Section  21  of  the  1947  Act  to  revocation  or  modiiication 

of  planning  permission. 

(d)  On  appeals  under  the  Town  and  Country  Planning  (Control  of  Advertise- 
ments) Regulations,  1948-51. 

(e)  On  objections  to  compulsory  purchase  orders  for  the  acquisition  of  land. 

(c)  As  to  Development  Plans 

94.  ^Under  Section  5 O'f  the  Town  and  Country  Planning  Act,  1947,  every  local 
planning  authority  was  required  to  prepare  a development  plan  for  their  area. 
Section  6 of  the  1947  Act  also  requires  the  planning  authorities  to  carry  out  a 
fresh  survey  of  their  area  at  least  once  in  every  five  years  after  the  date  on  which 
a development  plan  for  any  area  is  approved. 

95.  After  development  plan  proposals  are  submitted  to  the  Minister  of  Housing 
and  Local  Government  they  are  made  available  to  the  public,  and  any  person 
who  wishes  may  object  to  them  and  obtain  a hearing  at  a public  local  enquiry. 
The  Council  are  satisfied  that  the  general  conduct  of  those  enquiries  into  objections 
is  satisfactory.  They  have  to  note  only  one  point  in  this  connection,  as  a general 
review  of  the  procedure  is  already  contained  in  their  Memorandum  of  July,  1953, 
set  out  in  Appendix  2.  They  wish  to  recommend  that  to  ensure  public  confidence 
in  the  inspectorate  system,  the  persons  appointed  to  hold  these  enquiries  should 
come  under  the  aegis  of  the  Lord  Chancellor’s  Office,  forming  an  independent 
Inspectorate  from  which  the  Minister  of  Housing  and  Local  Government  could 
appoint  Inspectors  to  hold  the  enquiries. 


Conclusions 

96.  It  cannot  be  over-emphasised  that  planning  appeals,  compulsory  purchase 
orders,  and  the  other  items  referred  to  in  paragraph  93,  are  matters  of  the  greatest 
importance  to  the  people  concerned.  Sometimes  the  livelihood  and  the  career  of 
an  appellant  or  objector  depend  upon  the  outcome.  The  firm  recommendations 
made  above  in  reviewing  the  procedure  on  planning  appeals  have  been  framed, 
therefore,  with  the  object  of  promoting  and  developing  public  confidence.  They 
are  set  out  below  in  summarised  form,  and  (with  the  exception  of  the  last  two) 
they  apply  also  to  enquiries  in  the  procedures  dealt  with  in  paragraphs  93  to  95:  — 

(1)  Public  enquiries  and  private  hearings  should  be  held  with  reasonable 

promptitude. 

(2)  Where  the  views  of  any  Government  Department  or  other  public  body  are 
relevant  factors  in  reaching  a decision  in  connection  with  which  an  enquiry 
is  held,  these  views  should  be  made  available  to  the  parties  in  advance, 
unless  the  Minister  concerned  certifies  that  on  security  grounds  it  would 
be  injurious  to  the  public  interest  to  do  so. 
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(3)  All  evidence,  including  the  views  of  any  Government  Department  or  other 

public  body  (except  on  matters  of  security  certified  by  a Minister  as  in 
(2)  above),  which  is  a relevant  factor  in  reaching  a decision  in  connection 
with  which  an  enquiry  is  held,  should  be  given  by  a competent  witness 
appearing  before  the  enquiry,  who  should  be  subject  to  cross-examination 
by  any  interested  party. 

(4)  If  any  party  raises  a point  of  substance  which  takes  another  party  by 
surprise,  and  is  regarded  by  him  as  important,  the  latter  should  be  entitled 
to  an  adjournment. 

(5)  Hearsay  evidence  should  not  be  admissible. 

(6)  Evidence  given  at  these  hearings  should  be  given  on  oath  at  the  request 
of  any  interested  party. 

(7)  A uniform  and  simple  code  of  procedure  should  be  established, 

(8)  There  should  be  a right  of  appeal  to  a Judge  of  the  High  Court  in  the 

ordinary  way  on  points  of  law,  and  upon  serious  defects  of  procedure 
over  which  the  Court’s  control  should  be  widened. 

(9)  The  Minister’s  decision,  including  his  decision  on  appeal  should  be 
published  with  the  utmost  speed. 

(10)  An  ^dependent  Inspectorate  under  the  tegis  of  the  Lord  Chancellor 
should  be  created,  from  which  the  Inspectors  could  be  appointed  bv  anv 
Minister  to  conduct  a Public  Enquiry. 

(11)  The  Inspectors  appointed  to  conduct  any  hearing  should  not  have  any 
association  with  or  be  “ briefed  ” by  the  Ministry  concerned. 

(12)  The  Minister  should  always  give  reasons  for  any  departure  from  recom- 
mendations made  in  the  Inspectors’  reports,  except  where  the  Minister 
certifies  that  on  security  grounds  it  would  be  injurious  to  the  public  interest 
to  do  so. 


(13)  The  reports  of  Inspectors,  including  their  recommendations  and  review 
•or  the  evidence,  should  be  published. 

(14)  It  should  be  made  obligatory  for  a planning  authority  against  whose 
decision  an  appeal  is  made,  to  deliver  to  the  appellant,  not  later  than 
twenty-one  days  before  the  hearing,  a statement  of  its  observations  and 
its  reasons  why  the  appeal  should  not  be  allowed ; at  the  hearing  the 
planning  authority  should  not  be  permitted  to  adduce  additional  grounds 
for  their  decision. 


(15)  AU  persons  objecting  to  a planning  proposal  at  a local  enquiry  or  hearing 
held  under  Section  16  of  the  1947  Act  should  be  informed  of  the  result 
ot  the  appeal  by  the  Ministry  of  Housing  and  Local  Government. 


APPENDIX  1 
Public  Local  Enquiries  relating  to  land 


May,  1952 


Memorandum  of  Observations  by  The  Law  Society  and  the  Royal  Institution  of 
Chartered  Surveyors 

professions  represented  by  The  Law  Society  and  the  Royal  Institution 
of  Chartered  Surveyors  are  closely  concerned  with  the  conduct  of  public  local 
enquines  affecting  the  acquisition  or  use  of  land.  Being  aware  of  dissatisfaction 
bom  mside  and  outside  the  two  professions  regarding  these  enquiries,  the  professional 
bodies  have  jointly  reviewed  their  administration  and  desire  to  present  the  following 
observations  to  the  Lord  Chancellor  and  the  Minister  of  Housing  and  Local 
Government. 


2.  This  Memorandum  deals  only  with  enquiries  held  by  Ministers  regarding 
proposals  for  the  acquisition  of  land  by  public  authorities,  or  which  may  lead 
to  the  compulsory  acquisition  of  land  (e.g.,  the  designation  of  the  site  of  a new 
town),  and  appeals  against  the  decisions  of  local  planning  authorities  regarding 
the  use  or  development  of  land.  e.  e 
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Local  Enquiries  in  General 

3.  Before  considering  the  defects  of  existing  machinery,  it  will  be  helpful  to 
review  very  briefly  the  present  law.  It  is  difiicult  to  make  a precise  calculation, 
out  the  number  of  separate  statutory  provisions  under  which  local  enquiries  may 
be  held  probably  runs  well  into  three  figures. 

Those  which  are  (d)  Optional,  or  {b)  Compulsory. 

example  of  a public  enquiry  which  may,  but  need  not,  be  held  is 
provided  by  Section  104  of  the  Town  and  Country  Planning  Act,  1947,  whereby  the 
Minister  may  cause  a local  enquiry  to  be  held  for  the  purpose  of  the  exercise 
of  any  of  his  functions  under  the  Act. 

(b)  Examples  of  a compulsory  local  enquiry  are  given  by — 

(i)  The  Third  Schedule  to  the  Housing  Act,  1936,  which  requires  the  Minister 

to  hold  a public  local  enquiry  before  confirming  a clearance  order  made 
by  .a  local  authority  to  which  objections  have  been  made  and  not 
withdrawn ; and 

(ii)  Section  1 of  the  First  Schedule  to  the  New  Towns  Act,  1946,  which  require 
the^  Minister  to  hold  a public  local  enquiry  before  making  an  order 
designating  the  site  of  a new  town  if  objections  have  been  made  to  the 
the  draft  order  prepared  by  him. 

As  to  the  Person  by  whom  the  Enquiry  is  Held 

5.  In  most  cases,  a Minister  of  the  Crown  is  responsible  for  causing  an  enquiry 
to  be  held.  He  usually  acts  through  an  Inspector  who  is  a permanent  civil  servant 
in  his  own  Department,  or  some  other  Department,  but  in  the  case  of  enquiries 
relating  to  the  acquisition  of  land  under  the  Education  Acts  the  Minister  appoints 
an  independent  Inspector  from  a list  of  names  submitted  to  him  by  the  President 
of  The  Royal  Institution  of  Chartered  Surveyors.  In  a few  cases,  the  enquiries 
are  held  by  other  bodies,  e.g.,  a county  council  may  hold  a local  enquiry  into 
the  compulsory  purchase  of  land  by  a parish  council  under  Section  168  of  the 
Local  Government  Act,  1933, 

As  to  the  Scope  of  the  Enquiry 

6.  The  purposes  for  which  a local  enquiry  may  or  must  be  held  are  extremely 
diverse,  and  the  following  are  examples  of  those  covered  by  this  Memorandum:  — 

(a)  the  designation  of  a new  town  under  the  New  Towns  Act,  1946  ; 

(b)  a clearance  order  or  redevelopment  plan  under  the  Housing  Act,  1936  ; 

(c)  a development  plan  under  Part  II  of  the  Town  and  Country  Planning  Act, 

1947; 

{d)  the  refusal  (or  the  granting  subject  to  conditions)  of  permission  to  carry 
out  development  under  Part  III  of  the  Town  and  Country  Planning  Act, 
1947; 

(e)  the  acquisition  of  land  under  the  Town  and  Country  Planning  Act,  1947, 
and  a great  variety  of  other  Statutes  (and,  where  appropriate,  the  modifi- 
cation of  restrictions  affecting  land  so  acquired)  ; 

(/)  any  matter  arising  under  the  River  Boards  Act,  1948. 

As  to  their  Judicial  Status 

7.  Public  enquiries  vary  considerably  in  the  extent  to-  which  they  resemble  a 
judicial  proceeding.  They  are  never  strictly  on  the  same  footing  as  a judicial  pro- 
ceeding because  the  Inspector’s  views  are  not  final  and  do  not  conclude  the  dispute. 
Another  and  different  kind  of  step  has  to  be  taken — the  Minister  must  make  up  his 
mind  whether  he  will  or  will  not  take  administrative  action  and,  if  so,  what  action. 
The  Minister’s  ultimate  decision  is  governed,  not  by  a statutory  direction  to  him 
to  apply  the  law  to  the  facts  and  to  act  accordingly,  but  by  a statutory  permission 
to.  use  his  discretion  after  he  has  ascertained  the  facts  and  to  be  guided  by  considera- 
tions of  public  policy. 

8.  It  has  been  customary  to  use  in  connection  with  public  enquiries  the  expres- 
sions “ administrative  ” and  “ quasi-judicial  ”.  The  degree  of  resemblance  to  a 
judicial  proceeding  is  roughly  expressed  by  calling  the  enquiry  “ quasi-judicial  ” if 
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the  resemblance  is  fairly  close,  and  “ administrative  ” if  it  is  remote.  Thus,  an 
enquiry  into  objections  against  a clearance  order  under  the  Housing  Act,  1936, 
is  quasi-judicial,  and  this  situation  continues  while  the  Minister  considers  the  objec- 
tion and  the  report  of  the  enquiry.  Notwithstanding  that  there  will  be  two  parties 
to  the_  proceedings  at  the  enquiry — the  promoting  authority  and  the  objector — 
the  Minister’s  final  decision  as  to  the  confirmation  of  the  order  is  an  administrative 
act,  which  will  be  taken  in  the  light  of  national  policy  regarding  the  clearance  of 
slums. 

9.  Where  a Minister  is  considering  objections  to  his  own  proposals  his  function 
cannot  be  regarded  as  even  quasi-judicial.  Thus  in  the  case  of  enquiries  into,  e.g. 
(i)  the  designation  of  a new  town,  (ii)  the  acquisition  of  land  by  the  Minister  of 
Works  under  Section  37  of  the  Town  and  Country  Planning  Act,  1947,  or  (hi)  the 
acquisition  of  land  by  the  Minister  of  Transport  under  the  Trunk  Roads  Act,  1936, 
the  function  of  the  enquiry  is  merely  to  allow  objectors  to  state  their  case,  and  it 
is  not  necessary  for  the  Minister  to  call  evidence,  since  he  is  considering  objections 
again  his  own  plans. 

10.  In  all  cases,  therefore,  whether  the  enquiry  is  quasi-judicial  or  administrative, 
the  final  decision  by  the  Minister  will  be  administrative.  Clearly  the  Courts  cannot 
review  a decision  which  is  reached  on  considerations  of  policy. 

Defects  of  Existing  Procedure 

11.  The  main  criticisms  that  have  been  made  of  existing  procedure  are  set  out 
below : — 

(a)  there  is  frequently  long  delay  in  the  notification  of  decisions  after  the 
holding  of  local  enquiries  ; 

(b)  the  views  expressed  by  Government  Departments,  which  may  have  been 
a major  factor  in  influencing  a decision  against  which  an  appeal  is  made, 
are  not  open  to  discussion  at  the  enquiry ; 

(c)  the  reports  of  Inspectors  who  hold  enquiries  are  not  normally  published : 

(cf)  the  Minister  is  not  required  to  give  reasons  for  any  departure  from  recom- 
mendations made  by  an  Inspector  ; 

(e)  in  those  cases  where  the  Minister  is  receiving  objections  against  his  own 
plans,  he  is  judge  in  his  own  cause  and  there  is  usually  nO'  appeal  against 
his  decision ; and 

(/)  Inspectors  are  appointed  by  the  Minister  who  has  already  advised  on,  or 
decided,  the  matter  which  is  the  subject  of  the  objection  and  the  enquiry. 

12.  Each  of  the  foregoing  criticisms  is  examined  below,  but  it  is  important  to 
bear  in  mind  the  sense  of  grievance  or  unfairness  to  which,  singly  or  together,  they 
may  give  rise.  It  is  essential  that  those  whose  private  interests  are  at  stake’,  and 
which  may  have  to  yield  to  the  public  interest,  should  be  satisfied  that  their  case 
has  been  duly  considered  and  all  the  relevant  facts  brought  to  the  notice  of  the 
Minister  when  he  makes  his  decision. 

Recommendations 

The  Hearing  of  Appeals  and  Notification  of  Decisions 

13.  It  is  clearly  important,  once  an  occasion  for  an  enquiry  has  arisen,  that  the 
enquiry  should  be  held  with  reasonable  promptitude  and  the  subsequent  decision 
given  with  the  utrnost  speed.  The  threat  of  compulsory  purchase,  or  uncertainty 
as  to  the  use  to  which  land  may  be  put,  may  seriously  prejudice  the  interests  of  the 
owner  even  though  the  decision  of  the  Minister  is  in  his  favour. 

Evidence  by  Government  Departments 

14.  Complaints  have  frequently  been  made  about  the  procedure  adopted  at  public 
local  enquiries  into  proposals  for  the  acquisition  of  land  by  Government  Depart- 
ments and  local  authorities,  and  at  appeals  against  refusal  of  planning  permission 
by  local  planning  authorities.  The  complaints  concern  mainly  the  nature  of  the 
evidence  tendered  at  such  enquiries  by  the  authorities  concerned,  particularly  in 
regard  to  departmental  “ clearance  ” of  proposals  without  prior  consultation  with 
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is  An  illustration  of  the  difficulty 

tnrai  innH  frvT-  /I  1 ^ Ministry  of  Agriculture  of  proposals  to  acquire  agricul- 
be  reirc^enSl  ^ ^ subsequent  refusal  to 

sunDo?ted  or^teJeri  “‘9  Pr«Posals  to  enable  their  evidence  to  be 

„ 1 “ It  IS  appreciated  that  a view  expressed  by  one  Ministry  is 

r^de°^'‘artteraukv“^""^^  '>1  "her  e'denca 

lenoerea  at  toe  enquiry.  Prior  clearance,  on  the  other  hand  sives  thp  imnr#»c«irtT> 

Undermines  the  confidence  of  those  who  have  to^present 
then  case  at  the  enquiry,  since  they  have  no  knowledge  of  nor  means  of  fesbnv 
evidence  accumulated  in  the  course  of  inter-departmental  discussS? 

point  is  also  illustrated  by  the  case  in  which  the  Ministry  of  Agriculture 
SmSSSr65S“S  es”off°i%“^“'®  compulsorily  on  behalf  y,he®?orestty 

“ S£.t„?= 

me  case  tor  me  acquisition.  After  hearing  the  evidence  in  sunnorf  n-f  thf»  n/ii  or,^ 
the^Bm,  °°  petitioners,  the  Committee  decided  uLnimously  to  rejeci 

bsV.  C*-"^  •=  ™£1=o"T£  ss  s 

Inspectors’  Reports 

previously  mentioned,  the  person  holding  the  public  enquiry 
« to  the  evidence  and 

the  information  offered,  to  weigh  objections,  and  to  report.  He  may  and  no 
doubt  usually  does,  submit  recommendations  and  tender  advice  to  the^  Minister 

.U “ Local  Government  Board  v.  Arlidge  [1915]  AC  PO 
that  the  Government  Department  vvas  justified  in  refusing  publication  of  the  report 
tospector  on  a public  enquiry,  .the  Committee  on  Minister’s  Powers  (Cmd 
4U60)  raommended  publication  in  most  cases.  Subsequently,  on  the  debate  on  the 
Bill!  which  eventually  became  the  Housing  Act,  1935,  the  Standing  Committee  of 
the  House  of  Commons  rejected  a suggestion  that  an  objector  should  be  entitled 
to  receive  a copy  of  the  Inspector’s  report.  As  a matter  of  practice  in  other  cases 
however,  interested  parties  can  obtain  copies  of  the  report  (e.g.,  reports  on  enquiries 
into  proposals  for  the  acquisition  of  land  under  the  Education  Acts). 

19.  Whilst  it  is  true  that  the  enquiry  is  only  a step  in  the  process  of  reaching 
a Ministeraal  decision,  that  is  not  the  whole  story.  The  main  purpose  of  the  enquiry 
IS  to  satisfy  those  whose  interests  may  be  involved  that  all  relevant  facts  will  be 
put  fairly  and  impartially  before  the  Minister,  and  if  the  findings  of  the  Inspector 
are  ktapt  secret  there  are  bound  to  be  misgivings  as  to  whether  the  Minister  has 
been  adequately  and  accurately  informed.  The  .two  societies  wish  to  make  it  clear 
that  this  is  no  reflection  on  the  Inspectors,  whose  impartiality  they  have  no  reason 
to  question  ; rather  is  , it  a matter  of  reassuring  the  public  confidence. 

20.  The  two  societies  theref  ore  recommend  that  the  reports  of  Inspectors,  including 
their  review  of  the  evidence,  should  be  published. 
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The  Minister* s Decision 

21.  It  is  equally  desirable  that  the  Minister  should  always  give  reasons  for  any 
departure  from  recommendations  made  in  Inspectors’  reports,  except  where  the 
Minister  certifies  in  any  particular  case  that  on  security  grounds  it  would  be  injurious 
to  the  public  interest  to  do  so. 

Appeals  against  Minister's  Decision 

22.  The  fact  that  there  is  no  appeal  against  a Minister’s  decision  may  appear  at 
first  sight  to  be  unsatisfactory.  It  is  difficult,  however,  to  see  how  an  administrative 
decision  could  be  open  to  review  by  the  Courts,  except  where  the  Minister  has  acted 
ultra  vires,  or  otherwise  contrary  to  the  law,  and  the  professional  bodies  make 
no  recommendation  on  this  point.  At  the  same  time,  the  two  societies  believe  that 
the  possibility  of  extending  the  categon'  o-f  cases  in  which  there  is  a review  by 
Parliament  is  worthy  of  serious  examination. 

Independent  Inspectors 

23.  It  has  been  suggested  that  public  confidence  would  be  reassured  if  the 
Inspectors  who  conduct  enquiries  were  independent  of  the  Minister  who  makes  the 
decision.  A possible  solution,  which  may  require  legislative  authority,  would  be 
to  create  an  independent  inspectorate  under  the  Lord  Chancellor,  from  which 
Inspectors  could  be  appointed  to  conduct  any  public  enquiry  held  by  a Minister 
of  the  Crown.  The  Inspector  would  report  direct  to  the  Minister  concerned,  his 
report  would  be  published,  and  the  Minister  would  have  to  give  reasons  for  any 
departure  from  the  Inspector’s  recommendations.  The  independent  status  of  these 
Inspectors  would  have  an  important  psychological  effect  on  persons  who  appear 
at  public  enquiries. 

Summary  of  Recommendations 

24.  The  two  societies  therefore  invite  consideration  of  the  following  recommenda- 
tions concerning  the  types  of  public  local  enquiry  mentioned  in  paragraph  2 of  this 
Memorandum : — 

(a)  that  the  public  enquiries  should  be  held  with  reasonable  promptitude  and 

the  Minister’s  decision  given  with  the  utmost  speed  ; 

(b)  that,  where  the  views  of  any  Government  Department  are  relevant  factors 

an  reaching  a decision  in  connection  with  which  the  enquiry  is  held,  those 
views  should  be  made  available  to  the  parties  in  advance  and  should  be 
open  to  discussion  at  the  hearing,  whether  or  not  oral  evidence  is  given 
at  the  hearing  in  support  of  those  views  ; 

(c)  that  the  reports  of  Inspectors  (including  their  review  of  the  evidence)  should 

be  published ; 

(d)  that  the  Minister  should  always  give  reasons  for  any  departure  from  recom- 
mendations made  in  Inspectors’  reports,  except  where  the  Minister  certifies 
in  any  particular  case  that  on  security  grounds  it  would  be  injurious  to  the 
public  interest  to  do  so  ; and 

(e)  that  consideration  should  be  given  to  the  possibility  of  creating  an  indepen- 

dent inspectorate,  under  the  Lord  Chancellor,  from  which  Inspectors  could 
be  appointed  by  any  Minister  of  the  Cro-wn  to  conduct  a public  enquiry. 


APPENDIX  2 


July,  1953. 


The  Planning  Provisions  of  the  Town  and  Country  Planning  Act,  1947 
Memorandum  of  the  Council  of  The  Law  Society 

1.  This  Memorandum  raises  certain  points  on  the  planning  provisions  of  the 
Act  of  1947  which  the  Council  of  The  Law  Society  invite  the  Government  to  con- 
sider. The  Council’s  First  Memorandum  (dated  September,  1950)  dealt  with  both 
planning  and  financial  matters,  while  their  Second  Memorandum  (dated  April,  1953) 
set  out  their  views  on  the  proposals  contained  in  the  Government’s  White  Paper  on 
the  Financial  Provisions  of  the  Town  and  Country  Planning  Act,  1947  (Cmd.  8699). 
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Development  Plans 

(A)  Scope  of  Quinquennial  and  other  Reviews 

. ^ of  fhe  Act  of  1947  makes  it  the  duty  of  each  local  planning 

authority,  at  least  once  in  every  five  years  after  the  approval  of  the  development 
p fu  <^ut  a fresh  survey  of  its  area  and  submit  to  the  Minister  a report 

together  with  “proposals  for  any  alterations  or  additions  to  the  plan  ” 
which  appear  to  the  authority  to  be  required.  Subsection  (2)  of  the  same  section 
provides  iri  addition  that  the  local  planning  authority  may  at  any  time,  and  shall  if 
so  required  by  the  Minisiter,  submit  to  the  Minister  proposals  for  such  alterations 
or  additions  to  the  development  plan  as  appear  to  the  authority  to  be  expedient,  or 
as  may  be  required^  by  the  Minister’s  directions,  as  the  case  may  be.  Subsection  (3) 
empowers  the  Minister,  where  proposals  for  alterations  or  additions  to  a develop- 
ment pi^n  have  been  submitted  to  him,  to  “ amend  the  plan  to  such  extent  as 
he  considers  expedient  having  regard  to  those  proposals  and  to  any  other  material 
considerations.” 

The  Council  consider  that  the  exact  scope  of  quinquennial  and  other  reviews 
of  development  plans — in  the  sense  of  the  extent  to  which  the  original  contents  of  the 
de'\^lopment  plan  may  be  reopened — ought  to  be  made  clear.  It  does  not  appear 
to  be  certain,  for  example,  whether  the  periodical  review  provides  an  opportunity 
to  put  in  an  objection  _ to  the  development  plan  which  might®  have  been  put  in 
when  the  plan  was  originally  prepared.  Another  doubtful  point  is  whether,  if  the 
local  planning  authoriity  itself  makes  no  suggestions  for  altering  the  plan  at  the  end 
of  five  years,  all  other  persons  are  thereby  prevented  from  objecting  to  any  part 
of  the  plan. 

In  the  Council’s  view,  the  quinquennial  reviews  should  provide  the  opportunity 
for  a re-examination  of  any  provision  in  the  plan,  if  necessary  by  public  enquiry, 
if  the  person  'Objecting  can  show  a change  of  circumstances  or  produce  fresh  evidence 
in  support  of  his  objection. 

(B)  Sterilisation  of  Land 

3.  The  question  of  hO'W  far  ahead  it  is  right  to  sterilise  land  by  a development 
plan  where  the  development  for  which  the  plan  provides  cannot  reasonably  be 
expected  to  take  place  for  a number  of  years  is  a difficult  one.  On  the  one 
hand,  it  would  not  be  right  to  prevent  all  long-term  planning,  while  on  the  other  it 
is  unrealistic  to  sterilise  land  unduly  so  as  to  facilitate  a particular  form  of  develop- 
ment which  will  only  be  achieved  after  a very  long  time,  if  at  all.  As  a general 
principle,  the  Council  are  of  the  opinion  that  land  should  not  be  sterilised  by 
development  plans  unless  it  is  reasonably  certain  that  the  development  will  take 
place  within  fifteen  years,  though  they  favour  exceptions  to  this  general  principle 
in  the  case  'Of  minerals  and  in  the  case  'Of  land  through  which  a proposed  main  road 
is  to  run,  where  the  course  of  the  road  has  been  finally  settled  by  the  Minister 
of  Transport.  The  Council  recognise  that  the  Ministry  of  Town  and  Country  Plan- 
ning (as  it  then  was)  has  already  suggested  in  Circular  59  as  a general  guide  that 
planning  authorities  should  limit  themselves  to  reasonably  firm  proposals  likely  to 
be  carried  out  within  about  twenty  years.  The  Council  support  the  Ministry  in  sug- 
gesting that  there  should  he  a time  limit,  but  they  think  that  even  twenty  years 
is  rather  too  long  and  that  fifteen  years  should  be  sufficient. 

(C)  Procedure  and  Publicity 

4.  The  Council  suggest  that  machinery  should  be  established  either  by  statute  or 
regulation  whereby  the  public  may  be  informed  of  the  provisions  to  be  inserted  in 
a developrnent  plan  before  the  plan  is  finally  approved  by  the  planning  authority 
and  submitted  to  the  Ministry  of  Housing  and  Local  Government,  so  that  they 
may  raise  questions  with  the  planning  authority  and  thereby  in  many  cases  avoid 
the  necessity  for  raising  formal  objections  to  the  plan  after  it  has  been  submitted 
to  the  Ministry.  This  would  be  particularly  useful  in  the  case  of  a mistake  in  the 
plan  which  the  planning  authority  would  immediately  be  prepared  to  rectify  when 
its  attention  had  been  drawn  to  it. 

5.  The  detailed  provisions  of  development  plans  could  also  more  effectively  be 
brought  to  the  notice  of  persons  likely  to  be  affected  and  the  public  generally. 
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In  the  first  place,  owners  should  be  entitled  to  “ register  ” at  any  time  with 
a local  planning  authority  so  as  to  receive  any  relevant  documents  and  notices  pub- 
lished by  the  planning  authority.  This  would  enable  persons  having  interests 
in  different  parts  of  the  country  to  make  sure  that  they  are  not  prejudiced  by  the 
provisions  of  development  plans  without  their  becoming  aware  of  the  fact. 

Greater  publicity  to  development  plans  would  assist  in  securing  a wide  under- 
standing of  and  even  support  for  the  general  lines  of  the  plans,  especially  when 
they  are  in  course  of  revision,  which  would  obviate  many  misconceived  objec- 
tions at  a later  stage.  The  Council  understand  that  in  some  countries  steps  have 
already  been  taken  to  this  end. 

6.  The  minimum  period  laid  down  under  Section  10  of  the  Town  and  Country 
Planning  Act,  1947,  and  the  Town  and  Country  Planning  (Development  Plans) 
Regulations,  1948,  for  objecting  to  a development  plan  provision  should  be  extended 
from  six  weeks  to  four  months,  as  in  the  case  of  draft  maps  and  statements  under 
Section  29  of  the  National  Parks  Act,  1949.  There  would  then  be  no  warrant  for 
admitting  late  Objections  save  in  exceptional  circumstances  and  even  then  only 
after  consultation  with  the  local  planning  authority  concerned. 

(D)  Maps  and  Documents  associated  with  Development  Plans 

7.  The  Council  suggest  that  there  should  be  a uniform  practice  regarding  the 
documents  connected  with  development  plans  which  are  made  available  to  the 
public  by  planning  authorities,  and  which  are  most  useful  in  assisting  members  of 
the  public  to  decide  whether  or  not  to  object  to  the  plan.  Regulation  16  of  the 
Town  and  Country  Planning  (Development  Plans)  Regulations,  1948,  provides  that 
when  the  development  plan  is  submitted  to  the  Minister  the  local  planning  authority 
is  to  publish  notice  of  the  fact  by  advertisement,  stating  where  copies  of  or  extracts 
from  the  plan  may  be  inspected,  and  Regulation  24  of  the  same  Regulations  provide 
for  the  sale  of  copies  of  the  plan  as  soon  as  possible  after  it  has  come  into  opera- 
tion. In  addition  to  these  requirements,  some  planning  authorities  put  on  sale 
to  the  public  other  documents  which  are  most  useful  in  enabling  persons  likely 
to  be  affected  to  determine  whether,  and  if  so  on  what  points,  they  should  object 
to  or  make  representations  upon  the  provisions  of  the  plan.  The  report  of  the 
survey  which  was  undertaken  before  the  preparation  of  the  plan  is  particularly 
useful  in  this  respect.  In  the  Council’s  view,  the  report  of  the  survey  and  all  other 
relevant  documents  should  be  obtainable  by  members  of  the  public  as  soon  as 
they_  have  been  approved  by  the  local  planning  authority,  at  a cost  as  low  as 
possible  having  regard  to  the  circumstances  of  that  authority. 

Despite  the  recommendations  of  Circular  92  there  is  a similar  lack  of  uniformity 
throughout  the  country  in  the  colouring  and  general  make-up  of  maps  prepared 
by  local  planning  authorities.  The  Council  have  received  complaints  from  members 
that  when  they  have  to  deal  with  plans  prepared  by  different  planning  authorities 
they  find  difficulty  when  going  from  one  plan  to  the  other  by  reason  of  these 
differences.  The  Council  would  like  to  see  the  recommendations  made  by  the 
Minister  of  Town  and  Country  Planning  in  Circular  92  generally  and  fully  observed 
and  possibly  amplified.  This  would  greatly  help  ah  who  have  to  study  the  develop- 
ment of  several  areas. 

Control  of  Development 

(A)  Applications  to  determine  whether  Planning  Permission  is  required 

8.  Section  17  of  the  Act  of  1947  provides  that  any  person  who  “proposes”  to 
carry  out  any  operations  on  land  or  make  any  change  in  its  use  may  apply  tO'  the 
local  planning  authority  to  determine  whether  the  proposed  operations  or  use  would 
constitute  development  of  land  within  the  meaning  of  the  Act  and,  if  so,  whether 
planning  permission  is  required.  A criticism  of  the  section  is  that  it  does  not  apply 
if  the  operations  in  question  have  already  started.  The  Council  suggest  that 
Section  17  should  be  amended  so  as  to  allow  the  procedure  under  it  to  operate 
whether  or  not  the  operations  or  use  in  dispute  have  commenced  or  been  instituted 
as  the  case  may  be. 
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(B)  Applications  for  Planning  Permission 

9.  The  Council  feel  strongly  that  the  precise  method  by  which  application  for 
planning  permission  is  made  should  be  standardised  so  far  as  possible  throughout 
the  country.  With  regard  to  the  application  form  itself,  the  Council  believe  the 
same  form  could  always  be  used  and  that  it  should  never  be  combined  with  an 
application  for  permission  under  byelaws.  With  regard  to  the  number  of  application 
forms  and  other  documents  which  they  require,  local  planning  authorities  and  county 
district  councils  should  cut  down  their  requirements  so  far  as  possible.  Finally, 
where  an  application  affects  land  in  the  areas  of  several  county  districts  within  one 
county  the  developer  should  be  at  liberty  to  submit  his  application  for  planning 
permission  to  the  county  council,  together  with  as  many  copies  of  forms  and  plans 
as  the  county  council  may  require,  and  not  be  required  to  submit  a series  of 
applications  to  authorities  with  delegated  powers. 

(C)  Section  14  (2)  (a)  of  the  Act 

10.  Section  14  (2)  (a)  of  the  Act  provides  that,  on  the  grant  of  permission  to 
develop  land,  conditions  may  be  imposed  “ for  regulating  the  development  or  use 
of  any  land  under  the  control  of  the  applicant  ...  so  far  as  appears  to  the  local 
planning  authority  to  be  expedient  for  the  purposes  of  or  in  connection  with  the 
development  authorised  by  the  permission.”  In  the  Council’s  view,  planning  per- 
mi'ssion  should  not  normally  be  made  dependent  on  the  execution  of  works  on 
other^  land.  This  is  a point  which  frequently  arises  in  connection  with  the  working 
of  minerals ; for  example,  the  Council  understand  that  as  a condition  of  allowing 
the  working,  of  minerals  in  a certain  part  of  a county  some  planning  authorities 
require  the  mineral  developer  to  fill  up  workings  or  level  slag  heaps  in  other  parts 
of  the  county.  This  appears  to  be  an  improper  use  of  the  powers  conferred  by 
Section  14  (2)  (a)  and  one  which  could  hardly  have  been  contemplated  by  the 
Legislature 

(D)  Appeals  against  Refusals  of  Planning  Permission 

11.  The  Council  have  set  out  their  views  on  this  topic  in  a Memorandum  which 
they  submitted  jointly  with  the  Royal  Institution  of  Chartered  Surveyors  to  the 
Lord  Chancellor  and  the  Minister  of  Housing  and  Local  Government  in  May, 
1952.  The  Memorandum  dealt  with  all  public  enquiries  relating  to  land,  including 
appeals  against  the  decisions  of  local  planning  authorities.  For  ease  of  reference 
a summary  of  the  Tecommendations  contained  in  the  Memorandum  is  set  out  in 
the  Appendix  hereto.  To  those  recommendations  the  Council  would  now  add  with 
regard  to  applications  for  permission  to  develop — 

(i)  that  all  persons  objecting  to  a planning  proposal  at  a local  enquiry  or 

hearing  held  under  Section  16  of  the  Act  should  be  informed  of  the  result 
of  the  appeal  by  the  Ministry  of  Housing  and  Local  Government ; and 

(ii)  that  it  should  be  made  obligatory  for  a planning  authority  against  whose 
decision  an  appeal  is  made  to  deliver  to  the  appellant,  not  later  than  21 
days  before  the  hearing,  a statement  of  its  observations  and  its  reasons 
why  the  appeal  should  not  be  allowed.  At  the  hearing  the  planning 
authority  would  not  be  permitted  to  adduce  additional  reasons  against  the 
appellant. 

The  object  of  the  second  recommendation  is  to  make  it  unnecessary  for  appellants 
to  gO'  to  the  expense  of  securing  evidence  which  may  never  be  required,  a course 
which  they  often  have  to  take  at  present  in  'Order  to  avoid  being  unable  to  answer 
a point  which  may~be  taken  at  the  hearing.  For  example,  in  appeals  relating  to 
the  development  of  minerals  the  Council  understand  that  the  conflicting  claims 
of  agriculture  are  often  advanced  by  planning  authorities,  no  previous  notice  having 
been  given  to  the  appellant  that  this  matter  will  be  raised.  In  these  circumstances, 
the  appellant  frequently  feels  himself  obliged  to  go  to  the  trouble  and  expense  of 
obtaining  expert  evidence  in  rebuttal  of  any  such  contention,  although  at  may 
well  be  that  the  planning  authority  then  decides  to  make  no  point  of  agricultural 
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needs.  The  Council  do  not  suggest  that  any  system  in  the  nature  of  formal 
pleadings  should  be  permitted  to  develop ; but  they  feel  that  if  planning  authorities 
were  put  under  the  obligation  which  they  have  suggested  above  the  authorities 
would  not  be  put  at  a disadvantage  and  appellants  would  be  materially  assisted. 

12.  The  present  procedure  for  dealing  with  advertisements  appeals  by  correspon- 
dence under  Regulation  20  of  the  Town  and  Country  Planning  (Control  of  Adver- 
tisements) Regulations,  1948,  also  appears  to  the  Council  to  be  capable  of  improve- 
ment. They  believe  that  the  practice  is  for  the  Minister  to  ask  for  the  observations 
of  the  planning  authority  immediately  after  the  appeal  has  been  lodged ; the 
authority’s  observations  are  submitted  to  the  appellant  for  his  comments,  and  the 
Minister’s  decision  is  then  given.  The  result  is  that  planning  authority  at  no  stage 
see  the  appellant’s  written  observations  and  it  appears  to  the  Council  that  it  would 
be  better  if  the  appellant  were  obliged  to  set  out  the  reasons  for  his  appeal  when 
giving  notice  of  appeal ; the  planning  authority  would  then  be  given  the  opportunity 
of  replying  to  those  reasons,  and  the  appellant  the  further  opportunity  of  com- 
menting on  the  planning  authority’s  reply,  before  the  Minister  finally  gave  his 
decision. 

13.  Although  it  will  be  seen  that  the  Council  have  several  criticisms  of  the 
present  appeal  procedure,  they  would  like  to  record  that  they  appreciate  the  courtesy 
of  the  Ministry  of  Housing  and  Local  Government  in  fixing  the  dates  for  appeals 
to  suit  the  convenience  of  appellants  and  their  advisers. 

(E)  Compensation  for  Abortive  Expenditure 

14.  The  provisions  contained  in  Section  22  (1)  of  the  Act  of  1947  have  been  very 
narrowly  interpreted,  and  the  Council  believe  that  this  has  caused  injustice  to 
developers  whose  planning  permission  has  subsequently  been  revoked  or  modified. 
In  the  first  place,  claimants  have  been  held  to  be  disentitled  to  cornpensation  for 
architect’s  fees  payable  in  connection  with  development  the  permission  for  which 
was  revoked,  since  although  those  fees  were  due  they  had  not  been  paid,  and  it 
was  accordingly  said  that  the  expenditure  on  them  had  not  been  “ incurred 
Again,  loss  of  profits  has  not  been  accepted  as  “ loss  or  damage  directly  attributable 
to  the  revocation  or  modification,”  and  this  phrase  has  also  been  interpreted  so  as 
to  exclude  damages  for  the  breach  of  contracts  entered  into  on  the  faith  of  planning 
permission  to  erect  a new  factory. 

The  Council  feel  that  it  is  only  necessary  to  direct  the  Minister’s  attention  to 
the  injustice  which  such  a narrow  interpretation  can  bring  about  for  the  practice 
to  be  changed. 

(F)  Control  of  Advertisements 

15.  The  Council  are  of  opinion  that  there  should  be  greater  uniformity  in  the 
control  of  advertisements  throughout  the  country,  and  that  the  Minister  should  use 
his  po-wers  to  that  end  so  far  as  possible.  In  the  Council’s  experience,  the  present 
control  of  advertisements  is  not  exercised  uniformly. 

16.  Section  113  (4)  of  the  Act  allows  Her  Majesty  by  Order  in  Council  to 
repeal  or  modify  so  much  of  any  local  enactment  in  force  on  the  appointed  day 
as  confers  any  such  powers  as  could  be  conferred  by  regulations  made  under 
Section  31  of  the  Act,  which  deals  with  the  control  of  advertisements.  The  Council 
feel  that  these  powers  should  be  exercised,  because  difficulties  and  inconvenience 
flow  from  a dual  control  of  advertisements  in  the  same  locality  and  from  doubt 
which  exists  as  to  the  exact  nature  of  the  control  imposed  by  local  legislation, 
unless  the  person  proposing  to  display  an  advertisement  is  thoroughly  familiar  with 
the  local  situation.  If  the  Minister  takes  the  view  that  procedural  difficulties  prevent 
the  carrying  out  of  the  provisions  of  Section  113  (4),  the  Council  recommend  that 
amending  legislation  be  introduced  to  overcome  these  difficulties. 

(G)  Maintenance  of  Wasteland 

17.  Section  33  of  the  Act  of  1947  permits  local  planning  authorities  to  serve 
notices  on  the  owners  and  occupiers  of  land  whose  condition  is  alleged  to  injure 
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the  amenity  of  the  neighbourhood  requiring  the  injury  to  be  abated  within  a 
specified  period.  By  virtue  of  Subsection  (2)  of  the  section  such  notices  are 
enforceable  by  the  procedure  set  out  in  Sections  23  (3)  and  (5)  and  24  of  the 
Act,  as  amended  by  Regulation  7 of  the  Town  and  Country  Planning  (General) 
Regulations,  1948.  The  Council  suggest  that  this  procedure  does  not  provide  a 
sufficient  safeguard  to  landowners.  On  any  appeal  to  the  magistrates  against  a 
notice  requiring  abatement  (and  on  a further  appeal  to  Quarter  Sessions)  the  court 
should,  in  the  Council’s  view,  be  empowered  to  quash  the  notice  if  satisfied  on  the 
facts  that  it  should  not  have  been  served. 

(H)  Remedies  for  Relay  in  Dealing  with  Planning  Applications 

18.  Despite  the  recommendations  made  in  their  first  Memorandum  with  a view 
to  reducing  the  delays  in  dealing  with  planning  applications,  the  Council  continue 
to  receive  complaints  of  delay  from  all  over  the  country.  While  recognising  that 
there  is  no  easy  solution  of  this  problem,  the  Council  are  of  opinion  that  steps 
should  be  taken  at  the  highest  level  to  simplify  the  administrative  machinery  and 
to  reduce  the  delays  which  now  so  frequently  occur  while  planning  applications 
are  being  considered  by  local  authorities  and  their  various  committees. 

Miscellaneous 

(A)  Section  49  of  the  A ct 

19.  In  connection  with  the  stopping  up  and  diversion  of  highways  the  Council 
observe  that  an  application  to  the  Minister  of  Transport  under  Section  49  of 
the  Act  of  1947  (other  than  an  application  by  a Government  Department)  may 
only  be  made  when  the  planning  permission  which  is  to  be  implemented  by  the 
stopping  up  or  diversion  has  already  been  granted  under  Part  III  of  the  Act. 
Although  the  point  is  perhaps  a minor  one,  the  Council  suggest  that  time  and 
effort  would  be  saved  if  it  were  made  possible  to  submit  a combined  application 
for  planning  permission  to  stop  up  or  divert  a highway,  the  necessary  exchanges 
of  information  being  carried  out  automatically  between  the  planning  authority  and 
the  Ministry  of  Transport. 

(B)  Compulsoi'y  Acquisitions 

20.  In  order  to  minimise  the  hardship  which  results  from  delay  in  determining 
the  amount  of  compensation  where  property  is  compulsorily  acquired,  provision 
should  be  made  for  the  payment  of  a sum  on  account  wherever  (as  must  usually 
be  the  case)  it  is  possible  to  agree  that  the  compensation  will  in  any  event  be  not 
less  than  a particular  sum. 


Appendix 

Summary  of  Recommendations  in  Memorandum  presented  to  the  Lord  Chancellor 
and  the  Minister  of  Housing  and  Local  Government 

(a)  That  public  enquiries  should  be  held  with  reasonable  promptitude  and  the 
Minister’s  decision  given  with  the  utmost  speed. 

(b)  That,  where  the  views  of  any  Government  Department  are  relevant  factors 
in  reaching  a decision  in  connection  with  which  the  enquiry  is  held,  those  views 
should  be  made  available  to  the  parties  in  advance  and  should  be  open  to  discussion 
at  the  hearing,  whether  or  not  oral  evidence  is  given  at  the  hearing  in  support  of 
those  views. 

(c)  That  the  reports  of  Inspectors  (including  their  review  of  the  evidence)  should 
be  published. 

(d)  That  the  Minister  should  always  give  reasons  for  any  departure  from  recom- 
mendations made  in  Inspectors’  reports,  except  where  the  Minister  certifies  in  any 
particular  case  that  on  security  grounds  it  would  be  injurious  to  the  public  interest 
to  do  so. 

(e)  That  consideration  should  be  given  to  the  possibility  of  creating  an  independent 
inspectorate,  under  the  Lord  Chancellor,  from  which  Inspectors  could  be  appointed 
by  any  Minister  of  the  Crown  to  conduct  a public  enquiry. 
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Examination  of  Witnesses 

Mr.  Desmond  Heap,  LL.M. 

Mr,  S.  D.  Herington.  B.A. 

Mr,  E.  W.  Powell. 

Mr.  F.  C.  Stigant,  B.A. 

Mr.  G.  a.  Wheatley,  M.A.,  B.C.L. 

Mr.  G.  R.  Proudlove,  M.A.,  Assistant  Solicitor 

on  behalf  of  the  Law  Society. 

Called  and  Examined. 


3488.  Chairman:  I think  I should 

begin  by  saying  that  we  are  very  much 
indebted  to  the  Law  Society  for  this  clear 
and  instructive  Memorandum.  I think 
that  you  will  understand  that  on  some  of 
the  things  in  the  Memorandum  we  have 
already  heard  the  to-and-fro  of  discus- 
sion a number  of  times,  and  we  think 
that  we  might  learn  most  from  you  not 
by  going  through  the  whole  Memoran- 
dum paragraph  by  paragraph,  but  by 
allowing  ourselves  rather  more  latitude 
and  asking  not  only  questions  which 
arise  directly  from  the  Memorandum, 
but  others  which  are  in  our  minds,  and 
if  you  care  to  make  any  observations 
about  them  we  shall  be  grateful.  We 
thought  that  it  would  be  convenient  to 
deal  first  with  tribunals,  and  secondly 
with  administrative  procedures  which 
include  hearings  or  enquiries. 

I should  like  to  refer  first  to  para- 
graph 7 of  your  Memorandum,  the  fifth 
principle  which  you  state  there — “There 
should  be  a general  code  of  procedure 
applicable  to  tribunals,  prepared  by  the 
Lord  Chancellor’s  Office.”  I wonder 
how  far  the  suggestion  here  would  meet 
the  case.  The  nature  of  the  work  of 
the  various  tribunals  seems  to  me  to 
differ  a good  deal.  Some  are  expert 
bodies  dealing,  as  specialists,  with  ques- 
tions which  at  times  are  complicated  and 
intricate — the  Transport  Tribunal,  for 
example,  or  the  Lands  Tribunal.  Others 
are  dealing  with  questions  not  quite  so 
complicated,  and  what  is  required  is,  per- 
haps experience  more  than  elaborate 
technical  knowledge — for  example  the 
National  Assistance  Appeal  Tribunals. 
If,  by  a general  code  of  procedure,  you 
meant  one  code  of  procedure  applicable 
to  all  tribunals  I wondered  how  far  that 
that  was  a good  way  in  which  to  look 

at  the  whole  problem? Mr.  Heap:  I 

think  I must  accept  that  these  tribunals 
range  over  such  a wide  field  that  it  would 
not  be  possible  to  have  one  single  code 
unless  it  were  a very  long  code,  many 


details  of  which  would  be  probably  in- 
applicable to  quite  a number  of 
tribunals.  We  know  that  there  are  pro- 
cedures laid  down  for  quite  a number  of 
tribunals.  On  the  other  hand,  our’  in- 
formation is  that  many  tribunals  dis- 
charging important  functions  go  forward 
in  a somewhat  happy-go-lucky  fashion. 
We  think  in  some  instances  that  infor- 
mality has  probably  been  pushed  too  far 
and  may  even  be  dangerous  and  not  in 
the  best  interests  of  persons  appearing 
before  a tribunal.  In  some  instances  we 
would  like  to  see  a little  order  intro- 
duced into  the  proceedings — a little  more 
formality.  It  may  be  that  one  general 
code  of  procedure  could  not  function, 
and  that  there  might  have  to  be  a num- 
ber of  subsidiary  codes,  perhaps  func- 
tioning under  the  general  umbrella  of  a 
larger  code., 

3489.  That  raises  two  points  in  my 
mind:  one  about  the  nature  of  inform- 
ality and  the  other  about  the  notion  of 
a general  code.  Taking  the  one  about 
informality  first,  I wonder  whether  you 
would  agree  with  me  that  there  are  two 
things  to  be  distinguished  about  inform- 
ality. On  the  one  hand  informality  can 
be  taken  to  mean  simplicity  of  conduct 
of  proceedings,  the  absence  of  some  of 
the  more  formalised  procedures  normally 
required  in  courts  of  law.  If  you  like, 
from  that  point  of  view,  informality  is 
a matter  of  atmosphere,  the  way  in 
which  things  are  done.  On  the  other 
hand  informality  can  mean  just  an 

absence  of  any  regular  procedure? 

Yes. 

3490.  Now,  it  may  well  be  that  in 
some  of  the  tribunals  you  do  want  the 
first  kind  of  informality,  a very  simple 
way  of  doing  things — I am  thinking  of, 
say,  national  assistance  cases  and  so  on 
— and  yet  it  would  not  follow  that  ques- 
tions of  procedure  were  not  important. 
It  might  be  that  they  were  just  as  im- 
portant as  ever.  Now,  does  that  distinc- 
tion make  sense  to  you,  or  would  you 


Printed  image  digitised  by  the  University  of  Southampton  Library  Digitisation  Unit 


EVIDENCE  OF  THE  LAW  SOCIETY 


643 


feel  that,  so  to  speak,  a fairly  elaborate 
and  formal  procedure  should  be  adopted 

in  all  these  different  tribunals? We 

do_  not  desire  to  say  that,  Sir.  We  are 
quite  in  favour  of  simplicity  wherever 
it  can  be  adopted.  We  do  not  wish  to 
overload  these  procedures  with  the 
grandiose  panoply  which  might  be  quite 
properly  acceptable  in  high  courts  of 
justice,  but  we  are  in  favour  of  an 
orderly  procedure  as  well,  and  quite 
frankly  I see  nothing  incompatible  be- 
tween simplicity  of  atmosphere  on  the 
one  hand  and  on  the  other  a regularised, 
formalised  procedure. 

3491.  My  other  point  relates  to  your 
reference,  in  paragraph  7,  to  a general 
body  of  principles,  not  as  something 
to  be  universally  applied  but,  so  to 
speak,  as  a standard  by  which  things 
can  be  tested.  I wonder  how  helpful  it 
would  be  if  there  were  one  general  code 
of  procedure  which  necessarily — I think 
you  yourself  said — if  there  was  only  one, 
would  be  a long  and  fairly  complex 
document  and  a sort  of  “ tester  which 
you  would  apply  in  all  cases,  as  it  were 
selecting  from  it  what  you  thought 
appropriate,  case  by  case.  Do  you  think 
that  that  is  in  fact  the  best  way  of  deal- 
ing with  these  many  tribunals  with  their 
very  differing  jobs,  or  would  you  sup- 
pose that  it  might  be  more  profitable 
if  there  were  different,  though  definite, 
types  of  procedure  accommodated,  so  to 
speak,  to  the  differing  jobs  they  have  to 
do?  How  much  stress  do  you  lay  on 
their  being  a general  code,  so  that  you 
could  judge,  as  it  were,  how  nearly  the 
particular  procedure  approximated  to 
it  and  how  far  it  departed  from  it — 

under  different  heads? 'May  I say 

that  when  we  were  setting  out  here  the 
nine  grand  principles  we  were  not  say- 
ing that  every  one  would  be  rightly 
applicable  to  every  tribunal.  What  we 
were  trying  to  say  was  that  if  you  would 
keep  those  principles  in  mind,  we  believe 
you  would  be  going  along  the  right 
lines,  the  wise  lines.  We  subsequently 
examined  the  tribunals  in  the  light  of 
those  nine  principles  to  see  how  far 
those  tribunals,  tested  against  the  nine 
principles,  really  held  water. 

We  feel  strongly  that  each  individual 
tribunal  should  have  some  sort  of 
formalised  procedure  applicable  to  it. 
We  are  a httle  afraid  that  informality 
may  go  too  far  and  function  to  the 
detriment  of  the  person  appearing  before 


the  tribunal.  I can  offer  as  an  example 
of  that  the  Professional  Committee  deal- 
ing with  consultants,  referred  to  in  para- 
graphs 68  and  69  of  the  Memorandum. 
Our  information  is  that  some  of  the 
members  composing  those  Professional 
Committees  are  not  present  the  whole 
time.  A person  who  is  not  present  the 
whole  time  and  has  not  had  the  advan- 
tage of  hearing  the  whole  of  the  evidence 
must  be  in  a position  of  some  embarrass- 
ment in  making  up  his  mind  when  a 
decision  is  called  for.  It  did  seem  to 
us  that  that  was  a case  of  informality 
going  much  too  far.  We  think  there 
should  be  some  code  of  procedure 
applicable  which  would  stop  that  sort 
of  thing. 

3492.  And  what  are  the  considerations 

which  led  you  to  suggest  the  Lord  Chan- 
cellor’s Office? The  Lord  Chancellor 

is  a judge  of  the  highest  possible 
eminence,  held  in  the  highest  possible 
esteem  by  an  enormous  number  of 
people  and,  quite  frankly,  we  thought 
we  could  not  go  very  far  wrong  on 
that. 

3493.  Why  do  you  want  the  procedure- 
making power,  so  to  speak,  to  be 
located  there  rather  than  dispersed  as  it 

is  at  present? iWe  would  like  to  have 

it  exercised  by  one  body,  who  can  then 
keep  a watch  on  the  various  procedures 
and  note  what  is  happening.  We  feel 
that  the  Lord  Chancellor  functions  in  a 
rarified  atmosphere  above  all  the  hurly- 
burly  that  goes  on  in  these  tribunals, 
and  that  he  is  in  a position  to  come  to 
a dispassionate  assessment  of  the  matter. 

3494.  May  I just  ask  you  a question 
about  the  second  principle  which  you  set 
out  in  paragraph  7,  namely  that  evidence 
before  tribunals  should  be  given  on  oath 
at  the  request  of  any  interested  party? 
Is  this  a standard  from  which  you  are 
prepared  to  contemplate  departures  or 
is  it  something  which  you  would  like  to 

see  generally  applied? 1 think  that  we 

would  like  to  see  it  applied.  We  believe 
it  would  lead  to  a certain  chastening  of 
over-zealous  people.  It  is  not  incom- 
patible with  simplicity  at  all.  We  are 
mindful  that  in  enquiries  to  which  sec- 
tion 290  of  the  Local  Government  Act, 
1933  applies,  provision  is  made  for  the 
person  holding  the  enquiry  to  require 
evidence  to  be  given  on  oath,  and  in 
certain  hearings  relating  to  industrial  in- 
juries, too.  Our  information  is  that 
people  have  often  felt  at  enquiries  or 
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before  tribunals  that  they  would  like  to 
have  heard  the  evidence  given  on  oath 
rather  than  in  the  uninhibited  fashion 
in  which  it  can  otherwise  be  given. 

3495.  We  have  heard  a certain  amount 
of  evidence  on  this.  Some  people  thii 
that  the  administering  of  the  oath  really 
makes  very  little  difference  to  what  is 
said.  Others  think  it  may  make  quite 
a difference.  Which  way  do  you  come 

down  on  that? 1 had  better  speak 

for  myself  on  this,  and  I unhesitatingly 
say  that  the  administering  of  an  oath 
generally  does  have  a salutary  effect.  I 
believe  there  are  cases  where  it  has  no 
effect  at  all,  but  I do  not  know  what 
can  be  done  for  people  like  that.  How- 
ever, a conscientious  man,  knowing  that 
he  has  taken  an  oath,  will  be  just  that 
little  bit  more  careful  in  the  evidence 
which  he  is  giving.  I am  not  saying 
that  he  would  otherwise  be  prone  to  tell 
untruths,  but  the  oath  will  have  what 
I called  a moment  ago  a rather  chasten- 
ing effect.  Certainly  I do  not  see  that  the 
oath  would  do  any  harm  at  all. 

3496.  Lord  Silkin : I would  like  to 
follow  up  the  question  of  informality. 
In  a good  many  tribunals  and  in  a good 
many  other  places,  it  is  difficult  for 
people  to  distinguish  between  putting 
a question  and  making  a state- 
ment. I have  even  ^own  that 
happen  in  legislative  chambers  too. 
That  is  one  of  the  things  which  formality 

of  procedure  would  prevent? doubt 

if  it  would  prevent  it.  but  it  would  inhibit 
it.  Sometimes  this  business  of  allowing 
the  person  not  merely  to  ask  questions 
but  to  make  general  statements  leads  to 
other  people  cutting  in  and  themselves 
making  statements.  That  tends  to  lead 
to  confusion  for  the  tribunal,  and  the 
confusion  which  arises  may  cause  some- 
one’s main  theme  to  be  lost  sight  of, 
and  decisions  to  be  arrived  at  which  are 
not  the  right  ones. 

3497.  So  it  would  be  the  essence  of 

any  code  that  you  would  lay  down  that 
there  should  be  a clear  distinction 
between,  say,  examination  and  cross- 
examination  and  the  making  of  a 
statement?— — ^Yes.  The  person  con- 

cerned would  be  given  an  opportunity 
at  the  right  time,  as  laid  down  in  the 
code  of  procedure,  to  make  any  state- 
ment he  thought  wise.  There  would  be 
nothing  to  prevent  a man  bringing  out 
his  case,  but  he  would  not  be  allowed 
to  bring  out  his  case  entirely  in  his  own 
easy-going,  informalised  way,  because,  as 


I say,  too  much  of  that  can  sometimes 
lead  to  confusion  and  difficulty.  But 
nothing  that  I am  saying  would  in  any 
way  prevent  a man,  appearing  without 
an  advocate,  getting  his  own  case  out. 

3498.  But  as  you  know,  a great  many 
people — people  not  experienced  in  these 
matters — when  asked:  “Have  you  any 
questions  to  put  to  this  witness?  ” make 
a statement  instead  of  asking  questions? 
^They  do. 

3499.  And  with  the  best  will  in  the 
world,  they  do  not  understand  what  you 
are  talking  about  when  you  say  to  them, 
“Have  you  any  questions?”  They 
merely  go  on  saying  something  to  the 
effect  that  the  person  is  not  telling  the 
truth  or  is  not  accurate,  and  you  cannot 
induce  them  to  put  questions  in  the  form- 

of  cross-examination? ^With  great 

respect,  I do  not  think  I can  accept  all 
that  Lo-rd  Silkin  has  just  said.  I believe 
that  it  will  not  be  beyond  the  wit  of 
the  chairman  of  one  of  these  tribunals — 
he  may  need  the  patience  of  Joib,  of 
course — to  explain  to  the  person  : “ Now 
is  the  time  for  you  to  ask  questions. 
Later  you  will  be  given  a full  oppor- 
tunity of  making  any  statement  you 
wish.”  I think  that  could  be  made  quite 
clear. — Mr.  Stigant:  I would  like  to  add 
that  a chairman  faced  with  that  sort  of 
witness  can  very  often  deduce  from  what 
the  witness  has  said  what  question  the 
witness  wants  to  ask  and  can  put  it  in 
the  form  of  a question.  It  may  be  got 
over  that  way. 

3500.  But  it 'seems  to  me  that  you  are 

wanting  to  lay  down  a code? That  is 

so. 

3501.  And  that  code  would  preclude 
people  doing  the  kind  of  thing  I arri 
suggesting,  even , if  they  are  incapable  of 

carrying  on  a cross-examination? 

Mr.  Heap:  Yes,  I think  it  would  pre- 
clude them  doing  that,  but  I do  not 
think  it  would  damnify  them  in  any 
way  at  all.  Naturally,  any  code  you 
put  down  is  going  to  collide  with  the 
person  who  wants  to  conduct  himself 
entirely  in  his  own  -manner.  He  must 
learn  to  conform  to  the  code.  The  code 
must,  of  course,  give  any  person  a right 
to  bring  out  his  own  case  ; but  it  may 
not  be  in  the  order  in  which  he  wants 
to  get  it  out  because  tliat  might  be 
unfair  to  the  other  people  involved. 

3502.  Supposing  that  the  person  con- 
ducting a hearing  felt  unable  to  enforce 
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this  procedure,  and  he  did  allow  this 
informality,  would  you  regard  that  as  a 

ground  for  an  appeal? It  would 

depend  on  how  far  the  informality  or 
irregularity  went.  One  of  our  principles 
— it  is  num'ber  8 in  paragraph  7 — is  that 
there  should  be  a right  of  appeal  from 
a tribunal  on  a point  of  law  or — and 
this  is  the  important  point — upon  any 
substantial  defect  in  procedure.  So 
therefore  my  answer  is  yes,  if  the  defect 
in  procedure  is  substantial. 

3503.  Your  view  is  that  either  party 

should  have  the  right  to  require  evidence 
on  oath? Yes. 

3504.  Do  you  not  think  that  the  com- 
bination of  those  factors — the  require- 
ments of  a code  of  procedure  with  the 
possibility  of  an  appeal  on  any  substan- 
tial defect,  and  the  right  to  require 
evidence  to  be  given  on  oath — might 
create  an  atmosphere  which  would  vir- 
tually prevent  people  who  are  inexperi- 
enced in  tribunals  of  that  kind  appearing 
on  their  own  behalf,  would  virtually 
require  them  to  be  legally  represented? 

^No,  I do  not  accept  that  at  all.  If 

I may  just  add  to  that,  I feel  that  this 
‘more  formalised  procedure,  which,  as  I 
have  said,  can  be  simple  as  well,  will 
lead  to  better  and  more  satisfactory 
results  than  the  happy-go-lucky,  slightly 
disorganised  state  of  affairs  in  some 
tribunals  today. 

3505.  I had  in  mind  the  Rent 
Tribunals  particularly.  The  amounts 
involved  are  quite  small  and  it  would 
be  absurd  for  people  to  be  legally 
represented  on  the  question  of  a rent  of 
a few  shillings  a week.  People  come 
along  who  are  generally  ignorant  of  any 
kind  of  legal  procedure.  If  they  are 
going  to  be  put  into  a strait-jacket  by 
these  requirements,  they  would  find 
themselves  unable  to  do  justice  to  their 

case. No,  I do  not  think  so.  I 

believe  they  are  going  to  be  strait- 
jacketed  to  some  extent,  but  not  as  much 
as  all  that.  Would  you  allow  me  to  say 
that  there  is  no  subtle  move  behind 
these  suggestions  to  bring  about  a state 
of  affairs  in  which  no  person  could,  with 
any  chance  of  success,  appear  without 
legal  representation?  Whether  a man  is 
legally  represented  or  not  is  entirely  for 
him  to  choose,  but  we  believe  that  a 
more  formalised  procedure  of  this  kind 
would  really  make  it  easier  for  an 
ordinary  man  to  do  justice  to  his  case. 


He  may  not  always  think  so,  because  he 
may  not  be  allowed . to  bring  out  his 
case  in  the  order  that  he  wants  to  aiid 
when  he  wants  to. 

3506.  Professor  Wheare:  I have  just 
one  question  about  the  oath.  Is  the 
sanction  for  the  oath  just  a moral  sanc- 
tion, or  is  it  that  if  a person  gives 
evidence  on  oath  falsely  he  is  subject 

to  proceedings  for  perjury? 1 think 

the  effect  on  the  person  taking  the  oath 
— if  it  has  any  effect  at  all,  and  1 aro 
aware  that  there  are  those  upon  whom 
it  has  no  effect  at  all— is  probably  a 
double  one.  The  man  is  impressed  with 
the  sanctity  of  an  oath,  binding  on  his 
conscience,  and  he  is  not  unmindful  of 
the  fact  that  he  may  be  liable  to  pro- 
ceedings for  perjury. 

3507.  With  certain  people  it  might  be 
considered  that  the  legal  sanction  would 
be  quite  as  strong  as  the  moral  sanction? 
Yes. 

3508.  Major  Morrison'.  Under  the 

heading  of  “ County  Agricultural 
Executive  Committees  ” in  paragraph 
20  you  say : “ The  decision  of 

the  Committee  is  notified  to  the 
parties  in  writing.  No  reasons  for  the 
decisions  are  normally  given.  It 
seems  that  the  only  way  to  ascertain  the 
reasons  is  to  give  notice  of  appeal,  in 
those  cases  where  appeal  lies  to  the  Agri- 
cultural Land  Tribunal,  and  the  reasons 
for  the  Committee’s  decision  are  then 
made  known.”  You  do  not  actually  in- 
dicate that  you  feel  it  would  be  better 
if,  in  fact,  reasons  were  given  before  it 
got  to  the  Tribunal.  Could  you  enlarge 

on  that? Mr.  Powell:  We  think  that 

reasons  should  always  be  given  for  a 
decision  arrived  at  by  an  Agricultural 
Executive  Committee.  They  may  be 
general  reasons,  but  they  should  be 
reasons. 

3509.  Then  in  paragraph  22,  you  say: 
“ The  Committee  (acting  as  agent  for  the 
Minister)  first  initiate  the  proposal  to 
make  a supervision  order,  and  must 
.therefore  have  gone  a long  way  towards 
thinking  that  such  an  order  ought  to  be 
made.  Subsequently  they  have  to  hear 
the  representations  of  the  party  who 
would  be  affected  by  the  order  if  it  were 
made.  In  short,  they  are  both  prosecutor 
and  judge,  which  seems  to  be  an  im- 
possible .task  for  human  beings  to  per- 
form, however  earnestly  they  may  try 
to  discharge  both  functions  properly. 
The  answer  to  the  problem  is  to  allow 
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an  appeal  to  the  Agricultural  Land  Tri- 
bunal from  the  decision  of  the  Com- 
mittee.” Would  you  be  kind  enough  to 

enlarge  on  that  a little? ^It  does  seem 

to  us.  Sir,  that  the  Committee  is  being 
asked  to  function  in  two  ways,  and  it  is 
for  that  reason  that  we  think  that  there 
should  be  an  appeal  against  the  super- 
vision order,  although  at  the  same  time  I 
should  say  that  we  would  much  prefer  to 
see  the  function  of  the  Agricultural 
Executive^  Committee  in  initiating  the 
proceedings  divorced  from  the  committee 
or  tribunal — whichever  it  may  be — which 
ultimately  has  to  decide  whether  the 
order  shall  subsequently  be  made.  The 
Committee  are  not  quite  so  unbiased  as 
they  would  be  if  they  started  with  open 
minds  when  they  came  to  the  question  of 
actually  making  the  supervision  order. 

3510.  I personally  agree  with  you,  but 

I suppose  it  might  be  argued  that  before 
you  get  to  the  appeal  there  will  be  a time- 
lag  and  that  therefore  the  person  in 
question  would  put  the  matter  in  order. 
It  might  therefore  be  judged  in  different 
circumstances.  Would  you  comment  on 
that? It  would  still  be  the  Agri- 

cultural Executive  Committee  which  first 
of  all  contemplates  the  idea  of  a super- 
vision order.  Even  if  the  whole  of  the 
personnel  of  the  next  committee  that  is 
deciding  the  matter  were  different  from 
the  first  one,  they  might  think  them- 
selves disloyal  to  their  colleagues  if  the 
evidence  was  found  by  them  not  to  re- 
quire the  making  of  a supervision  order. 
It  seems  to  me  to  be  very  difficult,  having 
gone  some  way  towards  thinking  that  a 
supervision  order  ought  to  be  made,  for 
that  same  Committee — even  though  it 
may  be  composed  of  different  people — to 
decide  whether  in  fact  the  order  shall  be 
made. 

3511.  Do  you  find  there  is  much  con- 
cern at  the  decisions  of  Agricultural 
Executive  Committees  in  the  minds  of 
the  members  of  the  public  affected,  or 

not?^ 1 do  find  in  practice  that  these 

decisions  and  the  proceedings  which  lead 
up  to  them  cause  a quite  considerable 
amount  of  bitterness.  I should  like 
give  an  illustration  of  the  type  of  pro- 
cedure which  can  happen  and  which  has 
been  reported  to  the  Law  Society  in  con- 
nection with  the  making  of  supervision 
orders. 

3512.  Chairman:  We  should  be  grate- 

ful for  information  as  to  what  year  the 
example  you  are  giving  belongs. 


1955  is  the  year.  I cannot  say  that  this 
sort  of  thing  happens,  in  every  one  of  the 
sixty-one  Committees  in  England  and 
Wales.  The  procedure  apparently  is  that 
when  the  making  of  a supervision  order 
is  a possibility  the  farmer  receives  a 
letter  from  the  Agricultural  Executive 
Committee,  enclosing  a notice  telling 
him  that  he  may,  within  ten  days,  make 
representations  to  the  Minister  or 
alternatively  ask  to  be  heard  by  a person 
appointed  by  the  Minister.  That  means 
in  practice  the  Agricultural  Executive 
Committee.  The  letter  and  notice  con- 
tain no  details  at  all  of  any  complaints 
which  are  made  against  the  farmer. 

Well,  what  has  happened  is  that  the 
farmer  turns  up,  perhaps  with  his  legal 
or  other  representatives,  and  they  are 
kept  waiting  outside  the  Committee 
room.  While  they  are  kept  waiting,  the 
Committee  receives  a report  from  its 
officers  and  usually  also  from  a member 
or  members  of  the  Committee  who  have 
been  sent  to  inspect  the  farm.  Now, 
neither  the  farmer  nor  his  representatives 
are  allowed  to  be  present  while  these 
representations  are  made,  and  of  course 
that  prevents  any  opportunity  of  ques- 
tioning or  cross-examining  the  people’ 
making  these  reports  and  statements. 
When  the  farmer  and  his  representatives 
enter  the  room,  the  Chairman  invariably, 
I think,  asks  if  they  have  anything  they 
want  to  say.  It  has  been  difficult  for 
them  to  know  what  they  have  to  say 
because  no  charges  have  actually  been 
brought  against  the  farmer,  and  he  has 
no  real  idea  of  the  case  that  he  has  to 
answer.  He  and  his  representatives  have 
therefore  sometimes  had  to  try  to 
imagine  what  the  complaints  may  be  and 
how  to  answer  them.  There  have  been 
times  when  they  may  have  answered 
charges  which  in  fact  have  not  been 
actually  made  and  thereby,  of  course,  it 
is  possible  to  do  one’s  client  a great  deal 
of  harm.  It  would  seem  to  be  in  the 
interests  of  ordinary,  elementary  justice 
that  the  farmer  or  his  representative 
should  be  served  with  details  of  the  com- 
plaints which  the  Committee  makes 
about  the  way  in  which  he  is  carrying 
on  the  farm,  and  that  the  person  com- 
plained about  should  be  present  through- 
out the  whole  of  the  hearing  and  be  in  a 
position  to  answer  the  charges. 

3513.  Lord  Justice  Parker:  I wonder 
if  r might  intervene?  Evidence  was 
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given  yesterday  by  the  Country  Land- 
owners’  Association  that  in  a great  num- 
ber of  the  Committees  it  was  the  settled 
practice  not  to  show  the  farmer  the 
report  of  the  inspecting  panel,  as  they 
call  it,  so  that  he  does  not  know  the 
case  he  has  to  meet ; and  not  only  that, 
but  when  he  had  dealt  with  the  so- 
called  charges  against  him  the  Com- 
mittee would  then  take  evidence  in  his 
absence  from  the  inspecting  committee. 

Mr.  Heap:  If  I may  add  to  what 

has  been  said,  we  regard  the  County 
Agricultural  Executive  Committeesi  as 
thoroughly  bad  cases.  We  regard  them 
as  a classic  case  for  the  introduction  of 
the  sort  of  code  of  procedure  we  have 
been  talking  about.  They  are  very  ripe 
for  treatment  under  that  head,  because 
they  are  cases  where  informality  has 
pretty  well  run  wild,  and  has  reached 
the  stage  where  we  think  that  many  a 
man  appearing  before  them  cannot  get 
justice  because  he  does  not  really  know 
what  he  is  charged  with  at  all.  If  you 
test  the  proceedings'  of  the  County  Agri- 
cultural Executive  Committees  against 
our  nine  principles  in  paragraph  7 I 
think  you  will  find  that  they  fall  down 
on  every  one  of  them. 

3514.  Sir  Geofft'sy  King:  There  are 

one  or  two  questions  I want  to  ask  about 
National  Insurance  Tribunals.  I am 
puzzled  by  the  last  sentence  of  para- 
graph 49. Mr.  Stigant:  The  right  of 

appeal  to  a judge  of  the  High  Court  is 
restricted  to  what  are  called  Minister’s 
questions — special  questions. 

3515.  Quite.  It  never  goes  from  the 

Commissioner? ^The  appeal  to  the 

Commissioner,  or  the  panel  of  Commis- 
sioners in  certain  cases,  is  final,  and  it  is 
wrong  to  say  that  there  is  a right  of 
appeal  from  them,  but  in  cases  where 
the  decision  is  reserved  for  the  Minister 
— the  special  questions — there  is  a right 
of  appeal  to  the  High  Court. 

3516.  I will  pass  from  that  then.  In 
the  next  paragraph  you  say  that  the 
chairmen  of  Local  Tribunals  must  be 
barristers  or  solicitors.  ' I think  one  can 
modify  that  and  say  that  they  are  in 
practice  barristers  or  solicitors.  We  have 
sometimes  been  asked  whether  there  is 
any  difficulty  in  finding  enough  lawyers 
of  reasonable  calibre  to  take  those  jobs. 
In  the  experience  of  the  Law  Society  is 

that  a problem? ^I  have  not  heard  of 

any  difficulty. 


3517.  The  next  point  is  this.  The 
Commissioner  is  himself  a lawyer  of 
great  experience  and  on  most  of  these 
tribunals  are  chairmen  who  are  either 
banisters  or  solicitors.  Do  you  think, 
that  the  oath  should  be  administered? 

think  there  are  occasions  when  it 

would  be  salutary  to  do  so.  Take,  for 
example,  an  Industrial  Injuries  Tribunal, 
where  difficult  questions  of  fact  arise — 
sometimes  questions  of  law,  but  we  wiU 
put  those  aside.  If  you  have  a witness 
who  is  patently,  shall  I say,  exceeding 
the  truth,  if  the  chairman  feels  that  the 
witness  is  deliberately  deceiving  him, 
then  I agree  that  the  administration  of 
the  oath  would  have  a salutary  effect. 

3518.  You  do  not. think  it  is  a risk  if 
you  sometimes  administer  the  oath  and 
sometimes  do  not  that  you  get  two  stan- 
dards of  truth  set  up  in  these  tribunals? 

^I  do  not  think  so.  I think,  if  I 

may  say  so,  that  the  vast  majority  of 
witnesses  at  these  tribunals  do  their 
utmost  to  tell  the  truth.  You  sometimes 
get  a witness  who  is  trying  to  be  clever 
and  then  perhaps  it  is  a good  thing  to  be 
able  to  say: — “I  think  you  had  better 
give  your  evidence  on  oath,  -because  it  is 
an  important  question  ”.  If  he  is  not 
more  careful  from  the  moral  point  of 
view  he  is  perhaps  more  careful  from 
the  legal  point  of  view,  and  in  any  case 
the  interests  of  justice  are  served. — Mr. 
Heap : May  I just  say  that  in  principle 
2 in  paragraph  7 we  are  not  implying 
any  criticism  of  chairmen  of  tribunals 
who  have  the  power  to  administer  an 
oath  if  they  want  to.  We  put  it  rather 
differently.  We  should  like  to  see  it  open 
to  any  interested  party  to  make  a re- 
quest to  the  chairman  that  the  evidence 
given  by  a witness  shall  be  on  oath.  It 
may  be  a case  of  neighbours  who  know 
a good  deal  about  each  other  and  they 
may  have  very  good  reason  for  believing 
that  the  person  who  is  going  to  give 
evidence  is  going  to  let  himself  go.  A 
man  asking  for  evidence  on  oath  cannot 
say  much  about  his  reasons  for  wanting 
it.  I am  not  suggesting  he  should  be 
put  in  that  position.  I want  him  to  be 
able  to  ask  why  the  man  should  not  be 
put  on  oath.  We  think  that  would  be  a 
good  thing. 

3519.  -In  paragraph  58  (1)  you  say: 

“ Greater  observance  should  be  paid  to 
the  laws  of  evidence  ”.  I wonder  if  I 
might  ask  you  to  elaborate  that ; what 
type  of  thing  had  you  in  m-ind  other  than 
the  oath? Mr.  Stigant:  What  we  had 
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in  mind  was  that,  considering  that  in  this 
type  of  tribunal  very  controversial  ques- 
tions of  fact  sometimes  arise,  we  should 
discourage  the  acceptance  of,  for 
example,  hearsay  evidence.  Medical  cer- 
tificates, of  course,  are  accepted  without 
question  as  a rule,  hut  there  are 
examples  of  what  I might  call  looseness 
of  acceptance  of  evidence — letters  or 
documents  bearing  on  the  facts,  which 
I think  ought  to  be  looked  at  very 
closely  before  they  are  accepted.  After 
ail  the  procedure  laid  down  in  the  courts 
of  law  and  the  method  of  accepting 
evidence  have  been  devised  over  genera- 
tions with  the  object  of  getting  at  the 
truth  and  nothing  but  the  truth.  1 think 
you  ought  to  consider  very  carefully  be- 
fore you  relax  those  methods  of  accept- 
ance of  evidence  too  much. 

3520.  National  Insurance  Tribunals 
often  get  a statement  from  an  employer 
about  the  reasons  why  a person  was  dis- 
charged or  lost  his  job.  Would  your 
suggestion  be  that  that  sort  of  thing 

should  be  proved  strictly? No,  I do 

not  think  you  can  do  that  very  well  but 
I think  you  should  look  at  that  state- 
ment very  jealously,  and  the  claimant 
should  have  that  statement  put  to  him 
and  be  given  an  opportunity  of  answer- 
ing it. 

3521.  But  you  are  not  suggesting,  are 
you.  that  the  legal  chairmen  do  not  apply 
methods  of  weighing  evidence?  I am 
really  trying  to  see  whether  you  are  in 
any  way  annoyed  about  the  Tribunals? 
Mr.  Heap:  We  are  not  cross  or  dis- 
satisfied 'because  we  say  in  paragraph  58, 
and  this  governs  the  whole  of  what  fol- 
lows:— “the  present'  system  of  appeal 
tribunals  works  reasonably  well  ”.  We 
give  fairly  good  marks  to  these  particu- 
lar Tribunals. 

3522.  Chairman:  The  impression 

which  I have  as  a layman  is  that  the 
rules  of  evidence  are  quite  tricky  things 
to  the  inexperienced  and  that  unless  you 
are  led  carefully  through  them  you  can 
go  quite  wrong  inadvertently.  A great 
many  of  the  people  who  go  to  tribunals 
of  the  type  that  we  are  dealing  with  here 
are  very  ordinary  laymen.  I am  not 
very  clear  that  the  argument  advanced 
in  paragraph  58  (1)  that  the  advantage 
of  simplicity  is  outweighed  by  the  dan- 
gers of  disregarding  the  rules  of 
evidence,  is  self-evident,  and  I just  won- 
dered how  strongly  you  put  this? 

Mr.  Stigant:  What  we  had  particularly 


in  mind  there,  I think,  was  the  accept- 
ance of  hearsay  evidence  much  more 
than  the  acceptance  of  documents.  A 
tribunal  of  this  .sort  ought  to  be  very 
careful  in  accepting  anything  in  the 
nature  of  hearsay  evidence. 

3523.  So  that  this  rather  generalised 
statement  is  really  about  a particular 

point? It  is  a generalised  statement 

but_  I would  not  like  to  say  that  the 
criticism  is  entirely  against  the  accept- 
ance of  hearsay  evidence.  I think  too 
much  laxity  is  a bad  thing  in  every 
respect  but  there  are  occasions,  as  has 
been  put  to  me,  when  you  have  to  accept 
a written  statement,  for  example,  by  an 
employer,  and  you  have  to  make  up  your 
mind  between  the  statement  of  the  em- 
ployer and  the  oral  evidence  given  by 
the  claimant. 

3524.  Sir  Geoffrey  King : Can  we  look 
at  the  next  point  raised  in  paragraph  58 
(2)  in  regard  to  premises.  We  have  had 
evidence  both  from  the  Trades  Union 
Congress  and  from  the  National  Citizens 
Advice  Bureaux  Committee  and  I think 
between  them  they  cover  a very  large 
proportion  of  the  people  who  in  fact 
resort  to  these  tribunals.  Not  a single 
comment  was  made  about  the  fact  that 
the  Tribunals  sit  in  the  offices  of  the 
Ministry.  On  what  do  you  rely  for  your 
statement  here:  — 

“This  venue  of  the  tribunals  also 
gives  a citizen  the  erroneous  impres- 
sion that  the  chairman* is  an  official 
of  the  Ministry,  and  therefore  not 
impartial  ”, 

because  neither  the  T.U.C.  nor  the 
Citizens  Advice  Bureaux  had  a word  to 

say  on  that  point? 1 think  I can 

answer  that  by  giving  you  an  example 
of  the  sort  of  thing  I have  heard,  where 
a person  has  addressed  the  chairman  and 
said : — “ You  are  doing  this  ”,  or  i “ You 
say  that  ”,  referring  to  the  representa- 
tions made  by  the  insurance  officer  and 
clearly  associating  in  his  mind  the  chair- 
man of  the  tribunal  with  the  Ministry. 
That  is  the  danger,  that  you  will  have 
an  impression  by  the  public  that  the 
chairman  conducting  the  appeal  is  in 
fact  a representative  of  the  Ministry. 

3525.  Have  you  sat  as  a chairman? 
Yes. 

3526.  You  have  got  it  from  your  own 

personal  information? Yes. 

3527.  Have  you  had  that  remark  made 

to  you? Several  times. 
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3528.  I take  it  that  you  took  steps  to 

put  them  right? Yes,  most  certainly. 

3529.  Would  not  any  experienced 

chairman  do'  that? What  I am  men- 

tioning in  this  case  is  an  example  of  the 
sort  of  confusion  that  is  likely  to  arise. 

3530.  What  makes  you  think  that  it 

was  due  to  where  you  were  sitting? 

The  appeal  was  being  conducted  in  the 
offices  of  the  Ministry. 

3531.  It  is  merely  your  impression  that 

that  was  the  association  made? 1 am 

quite  convinced  that  the  persons  con- 
cerned thought  so. 

3532.  Have  you  any  suggestion  as  to 

what  alternatives  there  might  be? 

Appeals  in  industrial  injuries  case's  are 
directed  to  be  held  in  public.  I do  not 
know  of  any  instance  myself  where  those 
appeals  are  public.  In  my  experience 
and  from  what  I understand  from  other 
people  they  are  almost  invariably  con- 
ducted in  a room  in  the  Ministry  build- 
ing. 

3533.  There  is  no  suggestion  that  the 

public  are  excluded,  is  there? Not  the 

least,  but  on  the  other  hand  there  is  no 
invitation  to  the  public  to  come  and  the 
public  do  not  come,  and  they  do  not 
know  how  to  get  tliere.  There  is  no 
publicity  at  all.  It  does  seem  to  me  that 
not  enough  is  done  to  secure  that  these 
appeals,  which  are  a matter  of  very  great 
general  importance,  are  conducted  in 
public.  The  decisions  made  by  the  Local 
Tribunals  are,  of  course,  not  reported, 
not  in  the  press,  at  any  rate.  The  deci- 
sions of  the  Commissioners  are  published 
but  not  in  such  a way  that  the  public 
sees  them,  in  my  submission. 

3534.  Important  ones  are  frequently 

picked  up  in  the  press.  I have  seen  them 
myself. Very  rarely  are  they  pub- 

lished, and  of  course  the  public  have  not 
the  advantage  of  help  from  a legal  repre- 
sentative who  would  be  versed  in  these 
decisions,  or  in  the  law  of  workmen's 
compensation,  so  that  the  public  in 
general  really  do  not  know  anything 
about  the  principles  on  which  industrial 
injuries  questions  are  decided. 

3535.  I do  not  follow  that  last  remark 
that  the  public  have  not  the  advantage 
of  legal  representation.  The  people  have 
the  right  to  be  legally  represented  in 

industrial  injury  cases? With  the 

chairman’s  consent. 

3536.  What  is  this  representation  of 

the  public  you  are  talking  about? 


When  I say  the  public  I mean  the  man 
in  the  street  who  makes  a claim,  the 
claimant.  Since  by  statute  these  appeals 
must  be  conducted  in  public  does  that 
not  imply  that  they  should  be  conducted 
in  a public  place  rather  than  in  a Minis- 
try building? 

3537.  I wish  you  would  tell  me  what 
kind  of  public  place  you  have  in  mind, 
bearing  in  mind  that  these  things  have 
got  to  be  heard  all  over  the  country. 

Would  you  suggest  the  police  court? 

No.  There  are  in  every  town  public 
halls  where  these  hearings  could  be  held 
quite  easily.  There  is  a practical  diffi- 
culty, of  course,  in  that  in  practice  one 
gets  industrial  injuries  appeals  and 
national  insurance  appeals  on  the  same 
day. 

3538.  That  is  the  difficulty.  Do  you 
think  that  if  they  were  held  in,  say,' the 
town  hall,  the  public  would  come  in 

more? 1 think  that  they  should  be 

given  an  opportunity  but  I am  not  say- 
ing that  they  would  come. 

3539.  I am  sorry  to  press  you  on  this 
but  have  you  ever  heard  of  a case  where 
a Ministry  official  refused  to  allow  the 
public  in,  in  any  of  these  industrial  in- 

jurys  cases? No,  nor  have  I heard 

of  a single  case  where  a member  of  the 
public  asked  to  be  admitted. 

3540.  May  we  now  turn  to  Referees 
under  the  Family  Allowances  Act?  You 
say  in  the  middle  of  paragraph  61 : — 

“ If  he  decides  that  a hearing  is 
necessary,  it  is  in  theory  a public 
hearing  . . .” 

With  respect,  that  is  not  so.  I do  not 
know  where  you  got  that  from  but  the 
regulations  are  quite  clear  that  it  is  only 
certain  people  who  are  entitled  to  be 
present.  I was  rather  puzzled  by  that. 
Whether  they  should  be  in  public  or  not 

seems  to  me  quite  another  matter. 

No,  I do  not  think  that  appeals  under 
the  Family  Allowances  Act  should  be  in 
public. 

3541.  They  are  very  personal  ques- 
tions?  Yes,  I agree. 

3542.  I just  wanted  to  put  that  right. 
^Yes. 

3543.  I have  just  one  last  point  on 
this.  You  say  in  paragraph  64  (3):  — 

“The  decision  of  a Referee  should 
be  final  and  the  Minister  of  Pensions 
and  National  Insurance  should  not  be 
empowered  to  request  a referee  to  re- 
consider his  decision.  ...” 
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The  difficulty  is  that  these  cases  may  be 
very  important  to  the  claimant.  It  may 
mean  that  they  will  or  will  not  get  an 
allowance  for  a number  of  years — 15 
years  perhaps — and  unless  you  have 
some  power  to  review,  bearing  in  mind 
that  there  is  no  further  appeal,  there  is 
no , way  of  putting  right  an  obvious 
mis'take.  Do  you  not  think  that  some 
power  to  review  a decision  is  in  the  cir- 
cumstances rather  necessary?  Have  you 
perhaps  quite  appreciated  that  this  power 
you  refer  to,  which  on  the  face  of  it 
looks  rather  dreadful  I admit,  is  really 
merely  a review  power  exercised  very 
sparingly  in  that  type  of  case,  and  if  so, 
do  you  really  think  that  it  is  a bad  power 

to  have? 1 think  that  a power  to  refer 

a case  back  to  a Referee  for  the  altera- 
tion of  his  decision  should  be  restricted 
to  cases  where  something  has  gone 
wrong  with  the  facts  on  which  the  deci- 
sion was  made. 

3544.  What  you  might  call  roughly 

cerliorarn ^Yes,  that  sort  of  thing. 

I would  not  say  that  that  is  wrong  at  all. 

3545.  Of  course,  you  know  that  in 
these  cases  you  may  get  late  information 
which  puts  a different  complexion  on  the 
claim,  and  if  you  had  not  got  some 
power  of  this  kind  the  thing  would  be 

final? Mr.  Heap'.  That  would  be  a 

case  of  re-opening  in  the  light  of  new 
evidence. — Mr.  Stigant:  I would  not 
object  to  that  at  all 

3546.  Mr.  Burman:  On  Rent  Tri- 

bunals you  say  in  paragraph  73,  that  you 
would  prefer  to  abolish  them  and  trans- 
fer their  jurisdiction  to  some  other  body 
such  as  the  Local  Valuation  Courts.  I 
believe  the  Local  Valuation  Courts  are 
likely  to  have  a fair  amount  of  work 
on  hand.  Are  you  thinking  of  this  as 
a long-term  policy  or  should  it  begin 
straightaway? Mr.  Heap:  Our  in- 

formation is  that  not  as  many  people  are 
appealing  against  their  new  rate  assess- 
ment as  was  thought  likely,  so  I do  not 
think  the  Local  Valuation  Courts  will 
have  as  much  work  as  was  thought,  and 
the  imposing  upon  them  of  this  further 
responsibility  ought  not  to  embarrass 
them  or  unduly  encumber  them. 

3547.  The  Local  Valuation  Courts  are 
mainly  composed  of  members  of  local 

authorities  at  the  moment? Mr. 

Wheatley:  Yes,  but  of  course  it  is  not 
essential  that  they  should  be. 

3548.  In  that  case,  would  it  be  quite 
proper  for  a Local  Valuation  Court 
made  up  of  members  of  the  local 


authority  to  be  judging  rents,  par- 
ticularly standard  rents  for  new  unfur- 
nished tenancies  in  their  own  areas?  If 
these  matters  were  moved  to  the  Local 
Valuation  Court  it  would  have  to  adopt 
the  principle  set  out  in  your  paragraph 
41  (a:)? Mr.  Heap:  Yes,  if  the  shift- 

ing of  Rent  Tribunal  matters  to  Local 
Valuation  Courts  were  going  to  mean  in 
any  way  people  judging  their  own  cause. 
I take  this  opportunity  of  saying  that  we 
think  that  Rent  Tribunals  are  thoroughly 
bad  and  wanting  in  all  respects.  They 
are  probably  more  in  need  of  reform 
than  the  Agricultural  Committees.  We 
have  heard  complaint  after  complaint  of 
the  way  in  which  the  Rent  Tribunals 
function.  It  is  the  lack  of  formality  and 
the  excess  of  informality  which  leads  to 
these  troubles,  but  we  have  not  felt  that 
it  is  within  our  purview  to  suggest 
abolishing  these  tribunals. 

3549.  Chairman : No,  but  you  edge 

quite  close  up  to  it.  do  you  not? 

We  do  edge  quite  close  to  it.  But  we 
are  saying  not  that  the  matters  which 
these  Tribunals  deal  with  should  be 
abolished  but  given  to  another  body. 
That  is  in  accordance  with  our  principle 
of  reducing  wherever  possible  the  num- 
ber and  type  of  tribunals. 

3550.  Mr.  Bowen : I just  want  to  go 
back  for  a moment  to  this  question  of 
the  oath.  Do  you  not  think  that  it 
would  be  more  satisfactory  if  a tribunal 
decided  generally  whether  or  not  it  was 
going  to  take  the  evidence  on  oath 
rather  than  that  it  should  depend  either 
upon  a particular  case  or  a particular 
witness?  There  seems  something  rather 
invidious  in  the  chairman  saying  in  one 
particular  case : — “ We  want  the  evidence 
on  oath”,  and  in  another  case  saying;  — 
" We  do  not  require  it  to  be  on  oath 
or  in  an  interested  party  indicating  that 
he  wants  one  witness  to  give  his  evid- 
ence on  oath  but  does  not  require  the 

next  witness  to  be  on  oath? May  I 

say  that  the  whole  of  our  approach  to 
this  matter  is  conditioned  by  the  idea 
that  there  can  be  no  possible  harm  in 
having  people  give  evidence  on  oath? 

, We  think  that  it  is  wholly  to  the  good. 
What  I envisage  is  not  invidious  distinc- 
tions between  one  witness  and  another. 
When  we  say  that  evidence  should  be 
given  on  oath  at  the  request  of  an 
interested  party  we  envisage  that 
interested  party,  being  possessed  of 
knowledge  about  witnesses  and  the 
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evidence  which  he  probably  knows  they 
are  going  to  give,  asking  the  chairman 
of  the  tribunal  at  the  opening  of  his 
case  if  the  evidence  in  this  case  can  be 
taken  on  oath.  That  is  the  kind  of  thing 
we  have  in  mind,  and  if  he  makes  that 
request  for  reasons  which  are  good  and 
sufficient  to  him  then  we  feel  the  chair- 
man might  very  well  comply  with  it. 

3551.  But  in  the  making  of  that 
request  there  is  an  implication,  is  there 

not? ^T-hat  may  well  be  so,  but  I 

cannot  help  that. 

3552.  To  go  back  to  the  question  of 
the  location  of  the  hearing  of  insurance 
cases,  am  I right  in  thinking  that  the 
point  that  you  made  has  been  recognised 
in  the  field  of  the  Commissioner  and  the 
Deputy  Commissioner  in  that  consider- 
able care  has  been  taken  to  see  that  they 
function  in  premises  entirely  separate 

from  Ministry  premises? ^Yes,  Sir. 

If  anything  is  going  to  be  done  to  modify 
these  tribunals,  we  think  it  is  wholly  to 
the  good  that  the  modification  should 
be  in  the  direction  of  removing  anything 
which  gives  them  an  appearance  of 
functioning  under  the  umbrella  of  the 
Minister,  who  is  an  interested  party.  We 
say  it  should  be  on  neutral  ground  and 
clearly  in  a public  place. — Mr.  Stlgant: 
There  is  a statutory  direction  that  indus- 
trial injuries  appeals  shall  be  heard  in 
public  and  this  does  imply  that  they 
should  be  heard  in  a place  to  which  the 
public  has  ready  access. 

3553.  Sir  Geoffrey  King:  I think  I 
am  right  in  saying  that  the  regulations 
says  that  members  of  the  public  shall 

be  admitted? do  not  think  there 

is  any  doubt  about  what  Parliament 
meant  by  the  words. — Mr.  Heap:  It  does 
occur  to  me  that  hearing  a thing  in 
public  and  hearing  it  in  a public  place 
might  be  very  different  things.  This 
Committee  is  now  sitting,  as  I under- 
stand it,  in  public  but  I doubt  very  much 
whether  one  could  regard  this  room  as 
being  a public  place,  as  for  example,  at 
the  other  end  of  the  scale,  the  town  hall. 

3554.  Mr.  Bowen:  To  go  back  to  the 
principles  you  lay  down  in  paragraph  7, 
do  you  agree  that  if  the  nine  principles 
are  observed,  the  tribunals  would  be 
operating  virtually  in  the  same  way  as 

a court  of  law? 1 do  not  think 

so.  ..It  would  not  necessarily  lead  to  the 
establishment  of  one  grand  tribunal. 
And,  of  course,  not  all  these  principles 


would  apply  to  every  tribunal.  .We  say 
that  at  the  beginning  of  paragraph  7. 

3555.  Have  you  considered  whether 
some  of  the  work  now  done  by  tribunals 
could  be  appropriately  done  by  the 
ordinary  courts,  for  example,  by  a 

county  court  or  by  magistrates? ^We 

thought  specifically  about  that  point  in 
regard  to  Rent  Tribunals.  We  con- 
sidered whether  the  functions  of  the  Rent 
Tribunals  should  be  transferred  to  the 
county  court  and  we  came  to  the  con- 
clusion that  they  should  not  because  the 
county  court  is  inappropriate  to  deal 
with  such  matters  as  the  assessment  of 
the  value  of  two  or  three  pieces  of  furni- 
ture and  a piece  of  carpet,  where  it  is 
probably  necessary  for  the  person 
evaluating  to  visit  the  premises.  We 
could  not  envisage  the  county  court 
judge  going  round  and  visiting  premises. 
We  thought  the  county  court  was  far  too 
elevated  and  formalised  a tribunal  to 
deal  with  the  matters  now  dealt  with  by 
Rent  Tribunals,  and  we  suggested  the 
Local  Valuation  Court. 

3556.  You  are  not  making  any  com- 
plaint that  the  legislature  has  set  up 
tribunals  when  the  work  could  already 
have  been  done  by  the  existing  courts? 
do  not  think  we  are  saying  that. 

3557.  I wonder  if  you  could  develop 
this  proposition  that  the  number  of  types 
of  tribunals  should  be  reduced ; how  do 
you  propose  that  that  should  be  done? 
do  not  think  I am  sufficiently  ad- 
vised myself  to  go  into  details  about  that 
at  this  stage.  We  have  gone  no  further 
than  to  say  that  when  you  have  too 
many  tribunals  it  leads  to  confusion.  We 
accept  that  you  have  to  have  a number 
of  tribunals  and  not  one  grand  tribunal. 
We  have  avoided,  as  you  may  have 
noticed,  the  suggestion  that  the  whole  of 
this  administrative  tribunal  and  adminis- 
trative enquiry  field  should  be  dealt  with 
by  some  new  administrative  court  of 
appeal.  We  have  not  subscribed  to  that 
view  at  all,  though  learned  and  scholarly 
people  we  know  have  done.  We  feel 
that  there  is  a place  for  tribunals,  but  the 
fewer  of  them  the  better.  I cannot  go 
further  than  that  at  the  moment.  . 

The  only  specific  suggestion  which  we 
have  made  in  our  Memorandum  is  the 
shifting  of  Rent  Tribunal  matters  to 
Local  Valuation  Courts.  That  at  least 
would  bring  to  an  end  one  tribunal,  and 
there  may  be  other  cases  where  there 
might  be  some  telescoping. 
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3558.  Does  that  not  sometimes  happen 
in  practice  now,  in  the  sense  that  the 
same  people  sit  on  Military  Service 
(Hardship)  Committees  and  National 

Insurance  Tribunals? Why  not  call  it 

the  same  tribunal  then,  instead  of  giving 
it  another  name?  They  are  functioning 
at  the  same  time  in  different  capacities 
and  also  under  different  codes  of  pro- 
cedure. It  is  all  too  complicated  and 
could  be  simplified. 

3559.  In  your  principle  (8)  you 
say: — “There  should  be  a right  of 
appeal  ”.  Should  the  appeal  be  to 

another  tribunal  or  to  the  courts? 

No,  to  the  courts  there.  We  are  aware 
that  there  are  already  ways  of  appeal  on 

' matters  of  law  by  way  of  certiorari,  but 
we  want  to  see  the  whole  idea  of 
certiorari  procedure  blown  much  wider 
open  and  made  much  more  easy  and 
much  more  flexible. 

3560.  Before  I ask  you  another 

question  on  that,  do  you  except  from 
that  the  present  set-up  with  regard  to 
national  insurance  ; for  example,  do  you 
make  any  complaint  that  there  is  no 
appeal  from  the  Commissioner  or 
Deputy  Commissioner  on  National  Insur- 
ance?  Mr.  Stigant:  I personally  have 

no  quarrel  with  that  at  all. — Mr. 
Herington : In  my  mind  I had  rather 
linked  principle  (8)  with  principle  (5).  We 
have  been  talking  about  procedure  and 
I do  not  think  any  of  us  had  a too 
narrow  view  of  what  is  meant  by  pro- 
cedure ; perhaps  one  might  say  a code  of 
behaviour.  It  may  well  be  that  the  more 
formal  matters  would  be  dealt  with  by 
the  rules  of  a particular  tribunal,  but 
there  are  certain  overriding  rules  of  be- 
haviour which  we  should  like  to  see 
promulgated  by  some  authority  with  the 
standing  of  the  Lord  Chancellor’s  Office. 
Of  course,  it  is  not  much  good  having 
a code  of  behaviour  if  you  have  no 
remedy  if  it  is  not  observed,  and  so  we 
felt  that  it  would  be  right  if  in  some 
way  supervision  of  that  code  could  be 
given  to  the  High  Court.  I think  I am 
right  in  saying  that  the  path  of  the 
person  who  wants  to  establish  in  the 
High  Court  that  there  has  been  some- 

• thing  wrong  in  the  proceedings  of  one 
■of  these  tribunals  is  a very  difficult  one 
because  it  has  a very  limited  jurisdiction. 
He  has  either  got  to  show  that  they  have 
exceeded  their  jurisdiction  or  that  there  is 
something  wrong  on  the  face  of  the  re- 
cord. If  there  could  be  some  general 


code  of  behaviour,  not  something  too 
detailed  necessarily,  it  would  be  open  to 
a party  who  felt  that  there  was,  say,  bias 
in  the  tribunal,  or  that  the  tribunal  had 
failed  to  give  him  an  opportunity  to  call 
important  evidence — matters  of  substance 
of  that  sort — to  go  to  the  High  Court 
and  for  the  High  Court  to  say: — “You 
have  not  had  a fair  deal  and  this  must 
be  heard  again  by  somebody  else  ”. — 
Mr.  Heap'.  It  is  not  suggested  in  those 
circumstances  that  the  High  Court  should 
give  the  decision  in  the  matter.  It  is 
suggested  that  where  something  has  gone 
wrong  in  the  procedure  like  that,  or 
something  wrong  in  law,  the  High  Court 
should  have  wider  scope  than  it  has  now 
to  quash  the  matter  and  send  it  back  for 
a new  beginning. 

3561.  You  are  not  contemplating  in 
any  circumstances  an  appeal  on  anything 
other  than  a point  of  law  or  a procedural 
matter?  You  dO'  not  envisage  in  any 
circumstances  an  appeal  on  the  merits? 

Mr.  Stigant:  I think  what  we  had 

in  mind  is  the  same  sort  of  right  to 
appeal  as  there  is  against  the  decision 
of  a Minister. 

3562.  Lord  Balfour  of  Burleigh:  I 
just  want  to  take  you  back  for  one 
moment  to  the  question  of  the  relative 
advantages  of  informality  and  a more 
formalised  code.  You  or  one  of  your 
colleagues  made  some  reference  to  hear- 
say evidence  and  how  that  should  be 
received.  Could  you  give  me  an 
example  of  the  sort  of  thing  you  had 

in  mind? ^If  a witness  is  giving 

evidence  about  how  an  accident  hap- 
pened you  may  ask  the  witness: — “Did 
you  see  what  happened  to  the  claimant 
when  he  says  a piece  of  machinery 
struck  him,  or  whatever  it  was?  ”,  and 
the  witness  says : — “ No,  I did  not  but 
so  and  so,  who  was  standing  alongside, 
told  me  afterwards  what  happened  ”. 
That  is  hearsay^  It  would  not  be  accept- 
able in  a court  of  law  and  it  would  be 
very  dangerous  to  accept  it  in  a con- 
troversial matter  in  a tribunal. 

3563.  May  we  just  think  of  national 
insurance  matters  for  a moment?  I 
think  you  will  agree  that  those  are 
matters  which  do,  if  I may  put  it  this  way, 

benefit  by  informality? Yes,  to  some 

extent.  Sometimes  limited  informality 
encourages  a person  to  speak  up,  but  I 
think  you  have  to  put  a curb  on  it.  This 
question  of  hearsay  evidence  is  an 
example  of  the  danger. 
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3564.  And  you  do  not  think  that  there 
would  be  a danger,  with  national  insur- 
ance  matters,  that  if  we  were  to  observe 
rigidly  all  your  nine  points  that  the  pro- 
cedure might  become  a little  unduly 

formalised? ^Procedure  is  laid  down 

in  courts^  of  law  whereby  the  evidence 
can  be  given  in  an  orderly  manner.  If 
the  Insurance  Officer  in  this  case,  for 
example,  gives  his  observations,  then  at 
the  proper  time  the  claimant  should  be 
entitled  to  cross-examine  on  that.  It  is 


orderliness  rather  than  rigid  adherence 
to  legal  procedure. 

3565.  Would  you  accept  it  then  if  I 
said  that  what  you  are  objecting  to  is 

not  infomrality  but  irregularity? ^Yes, 

that  puts  it  very  fairly.-— Mr.  Heap: 
May  I say  we  are  not  objecting  to  sim- 
plicity? We  see  nothing  incompatible 
between  a simple  procedure  and  a pro- 
cedure which  has  order  and  form  about 
it. 


{Adjourned  until  2.30  p.m.) 


3566.  Miss  Oswald:  May  I go  back 
for  a moment  to  the  Rent  Tribunals? 
One  of  the  reasons  why  some  people 

appropriate  to  transfer 
their  functions  to  the  Local  Valuation 
Courts  is  that  local  authorities  are  in 
a position  to  initiate  references  to  the 
Rent  Tribunals.  Also  one  wonders  why 
the  Valuation  Courts  are  thought  to  be 
better  for  this  purpose  than  the  Rent 
Tribunals  since  something  like  two-thirds 
of  the  Rent  Tribunals  have  legally 
qualified  chairmen — and  we  gather  that 
It  IS  the  policy  for  them  to  have  a legal 
chairman  in  the  future — 'Whereas  that 
is  not  at  all  necessarily  so  in  the  Valua- 
tion Courts. 

I wonder  whether  you  have  made  any 
distinction  in  your  minds  between  the 
two  or  three  jobs  the  Rent  Tribunals 
now  do?  I think  I am  right  in  saying 
that  only  about  half  the  cases  now  are 
the  original  type  which  the  Rent 
Tribunals  were  set  up  to  deal  with. 
Some  witnesses  have  suggested  that  the 
assessment  of  the  increased  cost  of  ser- 
vices in,  for  instance,  blocks  of  flats 
requires  quite  different  treatment  from 
the  rather  domestic  approach  needed  in 
relation  to  the  small  furnished  lettings? 

1 think  the  answer  generally  is  that 

we  came  to  the  conclusion  that  the  work 
of  Rent  Tribunals  was  largely  valuation 
and  assessment,  and  so  long  as  it 
remained  so  it  seemed  to  us  that  the 
Local  Valuation  Court  might  be  a better 
tribunal  than  the  County  Court,  provided 
you  are  going  to  shift  from  the  Rent 
Tribunal  at  aU. 

3567.  Thank  you.  May  I go  on  to 
paragraph  67  on  the  National  Health 
Service  Tribunal.  You  say  here:  The 
Council  believe  that  the  working  of  the 
tribunal  including  the  appeal  therefrom 
is  in  general  satisfactory.”  I would  like 


to  ask  your  view,  on  two  points  which 
have  been  made  in  written  evidence  sub- 
mitted by  Sir  Reginald  Sharpe,  the 
Chairman  of  the  National  Health  Ser- 
vice Tribunal.  One  relates  to  the  carry- 
ing out  of  the  Tribunal’s  work  in  private. 
He  has  said  that  he  deprecates  the  veil 
of  secrecy  over  their  proceedings.  The 
second  relates  to  the  appeal  to  the  Minis- 
ter. He  has  said  that  he  does  not  hold 
this  to  be  satisfactory  in  that  the  Minis- 
ter himself  obviously  does  not  hear  the 
appeal  but  appoints  two  people  to  do 
so;  and  the  suggestion  is  that  those 
people  have  not  in  fact  the  quali- 
fications and  experience  of  the  members 
of  the  original  Tribunal  from  whose  de- 
cision they  are  hearing  the  appeal.  I 
wondered  whether  you  would  have  a 
view  about  either  of  those  questions? 
Mr.  Stigant : I should  have  said  my- 
self that  enquiries  into  the  conduct  of 
doctors,  questions  of  their  removal  and 
so  on,  would  on  the  whole  be  better  not 
in  public,  but  they  should  be  regularly 
conducted. — Mr.  Heap:  I would  like  to 
add  one  point  in  relation  to  the  pro- 
vision for  the  hearing  to  be  in 
public  if  the  doctor  so  requires.  I think 
that  is  a very  good  provision. 

3568.  Thank  you.  May  we  go  on  to 

the  appeal  machinery? ^We  say  in 

this  case  that  the  appeal  procedure  is  in 
general  satisfactory.  We  have  nothing 
to  add  to  that. 

3569.  Thank  you.  May  I go  on  to  a 
rather  general  point?  I think  we 
arrived  in  discussion  this  morning  at  a 
point  at  which  it  semed  that  there  could 
not  be  one  code  which  would  apply  to  all 
tribunals  but  that  there  might  be  enun- 
ciated certain  general  principles  which 
in  the  main  would  apply  to  all,  with  cer- 
tain adjustments  according  to  the  type 
of  tribunal.  It  seemed  to  me  that  that 
could  not  be  static : no  doubt  there  would 
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be  more  tribunals  from  time  to  time  of 
slightly  different  character  and  it  might 
be  necessary  from  time  to  time  to  re- 
view any  code  in  the  light  of  develop- 
ments. 

I was  wondering  how  that  would 
be  done  and  what,  in  that  con- 
nection, you  would  think  of  a proposal 
which  has  been  made  to  us  that  there 
might  be  a kind  of  standing  committee 
or  council  which  would  have  a super- 
visory function,  not  of  course  in  rela- 
tion to  the  findings  of  the  tribunals  but 
to  their  procedure  and  working.  I won- 
dered in  any  case  how  it  would  be  pos- 
sible to  ensure  that  tribunals  conformed 
to  any  code  laid  down  and  whether,  if 
there  were  a standing  committee  or 
council  of  this  kind  with  a supervisory 
interest,  that  might  be  the  body  which 
would  watch  whether  the  tribunals  did 

conform? If  I may  answer  the  last 

point  first,  I think  the  answer  is  no. 
The  duty  of  seeing  that  the  code  is  con- 
formed to  would  not  be  a matter  for 
some  rule-making  body.  I think  it  would 
be  a matter  for  the  High  Court.  As  for 
keeping  the  procedure  up  to  date  and 
in  touch  with  modern  conditions,  I 
accept  that  it  may  mean  that  the  code  of 
procedure  from  time  to  time  would  have 
to  be  amended  and  made  applicable  to 
any  new  tribunals.  I envisage  that  all 
that  would  be  done  under  the  Lord 
Chancellor’s  Office,  being  the  Office 
which,  as  we  suggest,  in  paragraph  7, 
should  prepare  and  be  generally  respon- 
sible for  supervising  this  code. 

3570.  Do  you  envisage  that  the  Lord 
Chancellor’s  Office  would  be  responsible 
for  the  appointment  of  the  personnel  of 
the  tribunals,  or  only  of  the  chairmen? 
We  say  in  paragraph  7:  “The  con- 
stitution and  mode  of  appointment  to 
tribunals  should  be  such  as  to  secure 
the  most  effective  discharge  of  the  func- 
tions of  the  tribunal  and  the  independ- 
ence of  its  members  from  the  Execu- 
tive ”,  It  may  be  that  a tribunal 
appointed  by  the  Lord  Chancellor  to  deal 
with  matters  failing  within  the  purview  of 
a Ministry  would  be  well  regarded  as 
more  independent  than  it  would  be  if 
that  Minister  himsef  were  responsible  for 
establishing  and  setting  up  the  tribunal. 

3571.  I think  that  there  has  been  a 
concensus  of  opinion  that  the  quality  of 
the  personnel  of  tribunals  is  almost  the 
most  important  thing,  and  one  wonders 
how  in  fact  those  members  would  be 
found.  One  can  see  that  if  legal  chair- 


men are  to  be  appointed,  the  Lord  Chan- 
cellor’s Department  might  be  thought  to 
be  the  obvious  Department?  But  could 
it  find  all  the  members  for  this  enor- 
mous range  of  tribunals? ^I  think  it 

might.  It  would  be  additional  work  of 
course. 

3572.  You  would  not  feel  that  any  or 

all  of  that  work  could  better  be  carried 
out  by  some  body  constituted  specific- 
ally for  the  purpose? ^I  should  not 

think  so.  We  cannot  think  of  anybody 
better  fitted  for  the  purpose  than  the 
Lord  Chancellor, 

3573.  I had  in  mind  that  some  of  the 
Ministries  concerned  with  appointments 
to  tribunals  have  local  machinery  and 
are  therefore  in  close  touch  with  people 
on  the  ground,  people  outstanding  in 
social  services.  1 was  wondering  what 
could  be  substituted  for  that,  because  1 
imagine  that  the  Lord  Chancellor  has 

not  quite  the  same  local  machinery? 'I 

do  not  imagine  for  one  moment  that  the 
Lord  Chancellor  knows  every  person  on 
whom  he  confers  the  honour  of  being  a 
Justice  of  the  Peace,  but  he  takes  advice 
about  that  and  maybe  he  could  take 
advice  locally  here.  The  principle  seems 
to  me  to  be  the  same, 

3574.  Mr.  Pritchard".  May  I pursue  a 
little  further  the  suggestion  which  Miss 
Oswald  put  to  you?  It  is  a combination 
of  suggestions  from  witnesses  who  have 
given  evidence  before  that  there  should 
be  some  body  to  keep  a general  super- 
vision on  tribunals  and  their  procedure. 
What  may  be  quite  proper  now  may  not 
•be  so  in  ten  or  twenty  years’  time  when 
conditions  will  have  changed.  The  sug- 
gestion was  that  there  should  be  some 
independent  body  of  very  high  standing 
to  keep  general  supervision  over  their 
procedures  ; could  you  comment  on  this? 

1 think  we  should  be  on  our  guard 

generally  throughout  the  whole  of  this 
matter  against  the  establishment  of  new 
bodies,  new  institutions  or  new  tribunals 
unless  it  is  absolutely  necessary.  If  any 
existing  institutions  of  long  standing  and 
high  quality,  attracting  the  greatest 
possible  respect  are  present  and  with  us, 
why  not  allow  them  to  have  their  duties 
increased  rather  than  set  up  some  new 
body?  It  would  seem  to  us  that  the 
Lord  Chancellor’s  Department  is  suffi- 
ciently independent  and  of  long  enough 
standing  to  fulfil  that  role  quite  satis- 
factorily. They  would  be  responsible  for 
drawing  up  rules  of  procedure  and 
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making  appointments  to  tribunals.  They 
could  also  keep  an  eye  on  them  to  see 
that  they  were  still  in  touch  with  modern 
requirements. 

3575.  And  if  they  found  that  they 
were  not  in  touch  what  would  happen 
then?  Would  the  Lord  Chancellor  make 

recommendations  or  take  action? 1 

suppose  he  could  not  make  recommenda- 
tions unless  he  was  empowered  so  to  do 
by  some  enabling  Act  of  Parliament,  but 
he  could  be  empowered.  The  Lord 
Chancellor  could  have,  as  I have  already 
said,  the  assistance  of  advisory  bodies 
throughout  the  land  to  give  him  the  best 
local  information. 

3576.  I was  thinking  of  a much 
greater  ^ general  supervision.  Your 
answer  is  that  you  do  not  think  that  it 

is  necessary  or  desirable? Not  a new 

power  of  supervision,  I do  not  think 
so.  If  this  appears  to  be  putting  a lot 
of  responsibility  on  to  the  Lord  Chan- 
cellor and  department — and  I dare  say 
it  is — it  is  only  because  we  feel  so  con- 
fident that  he  is  eminently  suited  to 
discharge  it.  Of  course,  in  the  discharge 
of  these  onerous  duties,  he  could  take 
advice  from  any  advisory  body  he  wished 
to  have  recourse  to,  but  the  ultimate 
responsibility  would  be  his  and  we  think 
there  is  great  force  and  great  merit  in 
that. — Mi\  Wheatley : If  the  sugges- 

tion of  the  Law  Society  were  to  be 
adopted,  that  if  there  were  a substantial 
defect  in  procedure  there  might  be  a 
reference  to  a court  of  law,  then  it  seems 
to  me  in  practice  the  court  of  law  would 
see  to  it  that  the  tribunals  conducted 
their  affairs  in  a proper  manner  and  it 
would  not  be  nece^ary  in  these  circum- 
stances to  have  some  other  body  charged 
with  the  duty  of  supervising  the  manner 
in  which  the  tribunals  carried  out  their 
work. 

3577.  What  I am  talking  about  is  a 
much  bigger  supervision,  not  detailed  but 
general,  of  all  tribunals,  not  merely 
matters  of  detailed  procedure  which 
quite  obviously  will  come  to  the  courts. 

Mr.  Heap : If  a tribunal  makes  some 

error  in  its  procedure  our  remedy  would 
be  the  right  of  appeal  that  we  advocate. 
As  I understand  the  question,  it  is 
whether  there  should  be  set  up  some 
brand  new  body  to  codify  and  watch 
over  the  establishment  and  doings  of  the 
tribunals. 


3578.  Quite  right.  For  example,  you 
have  in  your  Memorandum  advocated 
the  abolition  or  amalgamation  of  some 
tribunals  but  you  have  not  been  able  to 
say  exactly  what.  Even  if  no  amalgama- 
tion is  necessary  now,  it  may  be  neces- 
s^y  or  d^irable  in  ten  or  fifteen  years’ 
time.  This  body,  it  has  been  suggested, 
would  have  the  duty  of  watchmg  and 
making  recommendations  or  decisions  on 

questions  like  that. Mr.  Stigant:  I 

should  myself  have  thought  it  would  be 
preferable  for  the  Lord  Chancellor  to 
have  an  advisory  committee,  a standing 
committee  whose  duty  it  would  be  to 
advise  him  from  time  to  time  both  with 
regard  to  appointments  of  Chairmen  and 
also  with  regard  to  the  procedure  of 
these  administrative  tribunals.  They 
would  report  to  the  Lord  Chancellor 
with  recommendations  from  time  to  time 
and  it  would  be  the  Lord  Chancellor’s 
responsibility  for  final  appointment.  1 
should  have  thought  that  it  was  prefer- 
able to  have  an  advisory  committee  like 
that  rather  than  to  have  a brand  new 
body. 

3579.  Yo-u  have  made  your  position 
quite  clear  on  that.  In  Part  II  of  your 
Memorandum  you  go  through  the 
various  tribunals  applying  your  tests  to 
them  and  one  finds  that  one  or  two  of 
them,  notably  the  Transport  Tribunal 
pass  with  honours  and  two  or  three  of 
them  fail.  In  the  majority  of  cases,  how- 
ever, although  they  lose  a few  marks, 
they  do  not  fail  completely  and  could, 
with  a few  fairly  minor  improvements, 
be  made  to  pass.  It  appears,  therefore, 
that  your  view  is,  that  with  certain  excep- 
tions, there  is  nothing  drastically  wrong 

with  tribunals.  Is  that  right? Mr. 

Heap : I do  not  think  I would  say  that. 
At  least  two  or  three  we  have  put  beyond 
redemption  ; one  is  the  Rent  Tribunal 
and  the  other  is  the  Agricultural 
Executive  Committee. 

3580.  I should  think  the  Professional 
Committee  (Consultants)  is  rather  doubt- 
ful, but  apart  from  those  three  would 
it  not  be  right  to  say  that  on  the  whole 
you  are  satisfied  with  the  others  except 

in  detail? With  some  we  are  very 

satisfied,  for  example,  the  Lands 
Tribunal,  which  we  put  as  a model 
which  might  well  be  followed,  and  the 
Transport  Tribunal  also  passes  highly. 
— Mr.  Stigant:  It  is  not  our  function 
to  award  marks  to  these  different 
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tribunals.  We  have  said  in,  some  cases, 
this  tribunal  works  fairly  well  but  we 
also  suggest  one  or  two  improvements. 
Thus,  where  you  would  say  we  give  a 
tribunal  high  marks,  we  still  make 
recommendations  which  we  consider 
would  enable  it  to  earn  even  higher 
marks. 

3581.  What  I am  trying  to  say  is  that 
apart  from  those  three  cases  it  is  your 
view,  provided  certain  improvements 
are  made,  that  the  majority  of  these 

tribunals  would  be  satisfactory? Yes, 

and  we  conceive  it  our  duty  to  suggest 
those  improvements. — Mr.  Heap ; I 
accept  what  you  say. 

3582.  About  oaths,  have  you  any 
examples  of  cases  where,  although  the 
tribunal  has  the  right  to  administer  the 
oath  and  one  of  the  parties  has  asked 
them  to  administer  it,  they  have  refused? 

1 have  no  personal  knowledge  of 

that  at  all.  None  of  us  here  today  has 
personal  knowledge  of  that.  I would 
add  that  in  a moderately  long  experience 
with  some  of  these  tribunals,  particularly 
those  on  the  land  where  the  person 
holding  the  tribunal  has  had  the  power 
under  the  Local  Government  Act,  1933, 
to  administer  the  oath,  I have  never 
heard  of  it  either  being  administered  or 
asked  for. 

3583.  Is  it  going  to  make  a lot  of 
difference  really  whether  this  right  is 
vested  in  the  chairman  or  in  the  parties? 

1 think  it  would  make  a difference. 

I am  speaking  now  from  personal 
experience — have  known  parties  who 
have  been  keen  to  have  evidence  given 
on  oath  but,  because  they  could  not  find 
it  anywhere  set  out  that  they  had  the 
right  to  apply  for  it  and  that  if  they 
did  apply  for  it  the  chairman  ought  to 
grant  it,  they  were  reluctant  to  ask.  As 
a member  of  the  Committee  put  it  to  me 
this  morning,  it  would  be  difficult 
because  asking  for  the  oath  to  be 
administered  might  be  taken  as  an 
implication  against  the  evidence  being 
given.  Therefore,  I think  there  should 
be  some  authority  stating  that  it  is  open 
to  any  of  the  parties  to  request  that  the 
oath  be  administered. 

3584.  Is  it  your  view  that  tribunals 

should  be  paid  or  unpaid? 1 have 

not  thought  about  that  at  all.  I should 
like  to  have  notice  of  that  question. 

3585.  One  of  the  witnesses  who  gave 
evidence  before  us  said,  in  effect,  that 


the  most  important  thing  was  the  calibre 
of  the  chairman  of  the  tribunal,  because 
a good  chairman  will  manage  the  matter 
well  whatever  the  procedure  and  a bad 
chairman  will  manage  it  badly  however 
good  the  procedure.  You  do  not  say 
much  about  the  chairmen  in  your 

memorandum. do  not  hesitate  to 

say  that  the  calibre  of  the  chairman  is 
of  first  rate  importance  and,  as  a lawyer 
myself,  I am  bound  to  say  in  very  many 
cases  we  think  it  would  be  a very  good 
idea  if  the  chairmen  of  these  tribunals 
were  lawyers,  either  members  of  the  Bar 
or  solicitors,  of  perhaps  seven  years’ 
standing.  We  believe  that  sort  of  person 
is  calculated  by  nature  and  training  to 
make  a good  chairman.  We  think  the 
calibre  of  the  chairman  is  important, 
and  I have  no  doubt  a good  chairman 
will  make  a better  showing  than  a bad 
one  if  there  are  no  rules,  and  a good 
one  will  make  it  even  better  if  he  does 
have  some  ruVes  of  procedure  to  help 
him  on  his  way, 

3586.  Have  you  any  views  on  whether 
chairmen  should  or  should  not  be  paid? 

Again,  Sir,  I have  not  thought  about 

it.  I think  it  is  a very  important  point 
and  I would  not  like  to  give  a reply 
without  giving  it  much  more  thought. 
—Mr.  Stiganf.  My  own  personal  feeling 
is  that  they  ought  to  be  paid. 

3587.  Have  you  any  comment  to 

make  on  the  clerks  to  tribunals? 1 

have  no  particular  observations  on  them. 

3588.  You  have  no  criticism  or  recom- 
mendations for  the  future? No. 

3589.  Lord  Justice  Parker:  Dealing 

with  Rent  Tribunals  in  paragraph  71, 
you  say:  “No  qualifications  for 

membership  are  laid  down  although  the 
most  difficult  questions  of  law  and  fact 
come  before  the  tribunal”.  Bearing 
that  in  mind,  would  you  not  prudently 
require  that  the  chairman  of  whatever 
tribunal  deals  with  these  matters  should 

be  a lawyer? Mr.  Heap:  Yes,  I 

would  subscribe  to  that. 

3590.  Is  that  yet  another  reason  for 
not  passing  their  functions  to  the  Local 

Valuation  Courts? 1 agree  that  as  a 

general  principle  the  chairman  should 
be  a lawyer.  He  is  not  in  the  Local 
Valuation  Court,  but  I suppose  to  every 
rule  there  may  be  perhaps  an  honourable 
exception, 

3591.  It  follows  from  your  second 
principle  for  tribunals  that  in  your  view 
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every  tribunal  should  have  the  power  to 
administer  the  oath? Yes. 

3592.  Bearing  in  mind,  as  you  have 
said  in  the  introduction,  that  these 
principles  are  not  designed  for  rigid 
application  in  aU  cases,  would  not  that 
principle  really  be  that  evidence  given 
before  tribunals  shall  be  upon  oath 
unless  the  tribunal  have  good  reason 
otherwise  to  decide?  If  you  once  start 
with  the  general  principle  that  there  is 
value  in  the  oath  and  every  tribunal 
should  have  power  to  administer  it,  the 
principle  is  that  it  should  be  taken  on 
oath  unless  there  are  good  reasons  to 

the  contrary. 1 am  not  going  to  run 

away  from  that  suggestion.  May  I say, 
putting  it  the  other  way  round,  I think 
we  were  trying  to  develop  what  is  now 
the  present  position,  namely  that  in  many 
instances  under  the  Local  Government 
Act,  1933,  applying  the  oath  can  be 
required  if  the  chairman  says  so;  we 
were  saying — yes,  let  it  be  required  if 
one  of  the  parties  asks  for  it. 

3593.  Would  you  agree  to  add  to  your 
nine  principles  a tenth  which  may  not 
be  such  a vital  one — although  I think  it 
is — namely,  that  unless  the  tribunal  have* 
good  reason  for  otherwise  deciding,  the 

hearing  shall  be  in  public? ^Yes,  I 

think  I would  subscribe  to  that  one,  but 
there  might  be  exceptions,  and  the 
tribunal  relating  to  doctors  might  be 
one. 

3594.  I was  attaching  some  importance 
to  this  principle  in  the  light  of  what, 

I think,  Mr.  Stigant  had  said  in  regard 
to  the  National  Health  Tribunal  because, 
although  it  is  very  convenient  for  doctors 
that  the  matter  should  be  dealt  with 
in  private,  there  is  argument  on  the  other 
side  that  the  public  interest  demands 
that  a matter  such  as  this,  dealing  with 
a public  service,  should  be  dealt  with 
in  public.  Therefore  would  it  not  be 
right  for  the  tribunal  to  decide,  bearing 
in  mind  that  the  principle  in  general  is, 

that  it  should  be  in  public? Mr. 

Stigant:  The  only  danger  about  doctors’ 
enquiries  is  that  an  enquiry  may  be  held 
into  the  conduct  of  a doctor,  which  turns 
out  to  be  quite  baseless,  and  the  doctor 
is  absolved.  I cannot  help  feeling  that 
it  still  does  the  doctor  some  harm. 

3595.  Yes,  but  cannot  the  tribunal  be 
trusted  to  decide  whether  the  case 

demands  public  or  private  hearing? 

How  can  they  decide  that  until  they  have 
heard  the  evidence? 


3596.  But  as  a general  rule  you  would 
subscribe  to  the  principle  that  it  should 

be  in  public? Mr.  Heap:  As  a 

general  rule  we  do.  Sir. 

3597.  On  principle  number  five  I can 
quite  understand  your  view  that  there 
should  be  a code  of  procedure  in  the 
sense  of  a code  of  broad  principles  or, 
as  one  of  your  colleagues  said,  a code 
of  behaviour  comprising  such  matters 
as  that  an  applicant  or  appellant  should 
know  the  case  he  has  got  to  meet,  that 
the  tribunals  should  attend  all  the  time 
and  hear  all  the  evidence  presented,  that 
the  inspector  or  the  tribunal  should  not 
inspect  premises  in  the  presence  of  one 
party  and  not  the  other  and  that  every 
tribunal  should  give  reasons.  Am  I right 
in  thinking  that  you  go  further  and  say 
that  there  should  in  all  cases  be  some 
strict  court  procedure  in  the  way  of  strict 
rules  of  evidence,  strict  order  of  opening, 
calling  evidence,  cross  - examination, 
speech  and  reply  and  all  the  rest  of  it? 
In  other  words,  that  there  should  be 

all  the  trappings  of  the  court? ^Yes, 

we  do  go  in  that  direction. 

3598.  I find  it  very  difficult  myself  to 
swallow  that.  One  of  the  most  respected 
courts  in  the  land  is  the  Commercial 
Court — at  any  rate  it  pleases  the  City 
of  London — and  I do  not  think  that 
any  of  the  eminent  judges  of  that  court 
from  Lord  Mansfield  down  ever 
excluded  any  evidence.  The  judge  says : 

“ Do  not  let  us  be  technical  here,  leave 
it  to  me  to  weigh  the  evidence,  bearing 
in  mind  that  some  of  it  is  not  strictly 
according  to  the  rules  of  evidence  ”. 
But  nobody  has  suggested  that  they 
thought  that  the  Commercial  Court  errs 

as  being  too  informal. ^We  are  not 

suggesting  that. 

3599.  Do  you  not  think  that,  provided 
you  get  a legally  qualified  chairman,  he 
can  be  trusted  to  give  such  weight  as 
is  necessary  to  evidence  which  is  not 
strictly  according  to  the  rules,  and  if 
necessary  alter  the  order  of  the  speech 
or  evidence,  always  bearing  in  mind  that 
everybody  should  have  a fair  chance  of 
stating  their  case  and  being  able  to  cross- 

examine  the  opponent? 1 think  that 

if  you  had  a legally  qualified  chairman 
that  would  go  a long  way,  ipso  facto  to 
keep  order  and  decorum  in  the  procedure 
of  the  tribunal,  but,  of  course,  it  remains 
to  be  seen  whether  we  shall  get  in  every 
case  a legally  qualified  chairman. 
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3600.  I think  you  yourselves  recognise 
that  with  these  tribunals  it  is  essential 
to  keep  the  matter  as  simple  and  informal 

as  possible  in  that  sense. am  in 

favour  of  keeping  them  simple  but  I am 
a little  worried  about  keeping  them 
informal.  You  referred  to  the  whole 
trappings  of  the  court : my  reply  to  that 
was  that  we  do  go  in  that  direction,  but 
we  do  not  go  the  whole  hog.  Some  of 
these  tribunals  do  not  even  start  off  in 
that  direction  and  we  thought  it  time 
to  say  that  they  should  move  that  way, 
but  not  necessarily  the  whole  way.  I 
am  prepared  to  admit  that  the  better 
qualilied  the  chairman  and  the  more 
orderly  the  proceedings,  the  less  need 
there  would  be  for  strictly  set  out  rules 
of  procedure. 

3601.  Principle  No.  8 is  one  with 
which  I do  not  quarrel  at  all,  but  I am 
concerned  with  how  the  person  should 
appeal  and  to  whom  it  should  go.  It  is 
not  a mere  matter  of  detail  and  it  really 
requires  some  thinking  out.  Shall  the 
appeal  be,  as  in  the  case  from  the  County 
Court,  a straight  appeal  on  a judge’s 
note ; shall  it  be  as  in  some  cases  at 
present  to  the  Court  of  Appeal  by  case 
stated  or  on  an  affidavit  as  in  certiorari. 
Is  it  to  go  to  the  County  Court  or  to  the 
Divisional  Court,  or  to  the  Court  of 
Appeal?  We  have  got  to  go  into  such 
matters  and  it  is  difficult  to  know  from 
whom  we  can  get  assistance  other  than 
from  your  profession  and  from  the  Bar. 
Therefore  I wonder  if  you  could  give 
it  due  thought  and  let  the  Committee 

have  your  considered  views? ^We 

shall  take  note  of  your  request  and  look 
into  it  immediately. 

May  I add  one  or  two  considerations 
to  be  borne  in  mind.  There  are  various 
remedies.  Certiorari  has  been  referred 
to,  and  Mr.  Herington  talked,  I think^ 
about  blowing  out  the  certiorari  proce- 
dure and  you  yourself  talked  about 
softening  it.  There  is  this  procedure — 
some  people  may  think  it  is  satisfactory, 
some  not — ^which  is  limited,  and  it  is 
rather  complicated.  Then  ^there  is  case 
stated  which  depends  upon  considerable 
skill  because  someone  has  to  state  it.  It 
also  involves  a considerable  delay.  Only 
two  days  ago,  in  the  Court  of  Appeal, 
we  found  that  the  Lands  Tribunal,  a 
model  tribunal,  had  given  its  decision  in 
July,  1955  and  had  been  unable  to  state 
a case  until  May,  1956 — an  unfortunate 


state  of  affairs  if  it  can  be  avoided. 
Again,  in  the  case  of  the  straight  appeal 
from  the  County  Court,  the  Court 
depends  largely  on  the  note  which  the 
judge  has  been  able  to  take.  Would  that 
sort  of  procedure  be  too  great  a burden 
on  chairmen  dealing  with  great  numbers 
of  cases.  They  would  have  to  keep 
elaborate  notes  because  there  is  no 
shorthand  note.  Then  is  the  appeal  to 
go  to  a judge  who  deals  almost  entirely 
in  that  type  of  work  or  is  it  to  go  to 
any  judge?  Is  it  to  go  straight  to  the 
Court  of  Appeal  or  to  the  Divisional 
Court?  It  really  does  want  thinking  out 
and  we  must,  both  from  the  Bar  Council 
and  from  yourselves,  get  some  help  if  we 
can  on  this  subject. 

3602.  Chairman : Now  we  come  to 

the  second  main  part  of  your  paper  deal- 
ing with  administrative  procedures.  I 
think  it  is  fair  to  say,  is  it  not,  that  by 
and  large  you  would  like  to  see  the 
element  of  the  public  enquiry  as  it  were 
segregated  within  the  administrative  pro- 
cedure of  which  it  forms  a part,  and,  so 
far  _ as  is  possible,  dealt  with  on  its 
merits.  That  is  to  say  you  are  very 
anxious  that  any  matters  which  should 
be  considered  by  the  inspector  should  be 
given  before  him  ; if  another  Department 
is  concerned,  that  Department  should 
be  present,  say  what  it  thinks  and  if 
necessary  be  cross-examined? Yes. 

3603.  In  the  same  sort  of  way  you 

think  that  the  inspector’s  report  should 
be  published  and  still  more  that  the 
inspector  should  not  be  briefed,  that  he 
should  come  with  an  open  and  impartial 
mind  to  the  enquiry.  All  that  seems  to 
add  up  to  saying  that  this  part  of  the 
total  administrative  procedure,  while  of 
course  not  strictly  legal  procedure,  should 
be  assimilated  to  what  is  judicial  so  far 
as  may  be.  Is  that  a fair  understanding 
of  the  position  that  you  are  putting  for- 
ward?  Yes,  that  is  so. 

3604.  What  I want  to  ask  you  is  this ; 
there  is  another  view  of  the  part  that 
the  inspector,  with  the  enquiry  that  he 
holds  and  _ the  report  that  he  makes, 
plays  in  this  general  scheme  of  adminis- 
trative procedure  ending  with  the  Minis- 
ter’s decision.  The  other  point  of  view 
flows  from  a belief  that  in  these  cases 
the  Minister  is  essentially  dealing  with 
policy  and  that  the  policy  with  which 
he  is  dealing  is  not  capable  of  being 
reduced  to  rule  and  regulation.  Where 
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it  is  possible  so  to  reduce  a policy,  as 
for  example  in  national  insurance,  then 
you  can,  so  to  speak,  farm  out  the  par- 
ticular decisions  where  there  is  disagree- 
ment, to  tribunals  and  to  a Commis- 
sioner. But  in  cases  where  you  cannot 
reduce  policy  to  rules  and  regulations, 
there  the  Minister  has  to  decide  for  him- 
self. It  so  happens,  of  course,  that  there 
are  too  many  cases  for  a Minister  to  be 
able  literally  and  strictly  to  decide  for 
himself,  but  it  is  I think  part  of  the 
general  notion  of  justice  that  that  should 
be  done  as  near  as  may  be.  Therefore 
the  argument  is  that  it  is  more  nearly 
done  if  he  sends  his  man  to  listen  and 
hear  for  him  than  if  some  complete 
stranger,  knowing  nothing  about  it, 
comes  in.  When  that  view  is  developed 
you  get  an  argument  something  like  this. 
The  process  of  the  Minister’s  decision  is, 
of  course,  the  ordinary  process  of 
administration.  An  inspector’s  report  in 
this  is  not  a special  kind  of  thing.  The 
inspector  is  one  of  a staff  and  he  works 
like  the  others  under  the  well  under- 
stood conditions  of  the  Civil  Service.  It 
is  not  his  job  to  write  a judgment,  but 
to  provide  the  department  with  material 
that  must  be  assessed  against  a back- 
ground of  other  decisions  and  prevailing 
policy.  Unless  an  inspector  is  fully 
equipped  with  departmental  policy  and 
the  mind  of  the  Minister,  and  the  usual 
administrative  procedure  is  followed,  it 
is  difficult  to  see  how  a Minister  can 
rely  on  the  advice  that  is  given  to  him 
or  on  the  propriety  of  the  things  that 
are  done  in  his  name.  Now  that  is  an 
alternative  view.  What  I should  like  to 
hear  is  what  are  the  considerations  which 
underlie  the  broad  view  which  you  take. 
I am  not  interested  primarily  in  the  par- 
ticular recommendations,^  but,  you  see. 
there  is,  I think,  a very  important  point 
here — possibly  the  largest  point  of  policy 
that  this  committee  faces — and  you  have 
taken  one  side.  Now,  how  do  you  make 

nonsense  of  the  other  view? ^The  first 

comment  I can  make — -and  I make  it 
with  great  respect — on  the  view  you  have 
just  put  to  me  is  this:  that  however  un- 
reliable. as  it  is  there  stated,  a report 
to  a Minister  may  be  when  it  is  not 
made  to  him  by  some  raember  of  his 
Department  specially  briefed  in  the 
matter  under  consideration,  that  dees  not 
prevent  the  Minister  of  Education  hav- 
ing. as  I see  it,  a very  full  understand- 
ing of  all  the  reports  which  independent 
inspectors  make  to  him  in  matters  of 
compulsory  purchase  comine  within  the 
purview  of  the  Ministry  of  Education. 


And  as  far  as  I am  aware  it  does  not 
cause  any  sleepless  nights  to  the  Secre- 
tary of  State  for  Scotland.  Therefore,  1 
do  not  accept  the  other  view  which  you 
have  put  to  me. 

3605.  What  that  is  saying  is  that  there 
are  two  examples  in  practice  which  are 
not  in  accord  with  the  view  which  1 
quoted.  But  it  does  not  deal  with  the 

question  of  right  or  wrong? 1 am 

saying  that  those  two  examples  in  prac- 
tice work  quite  well  and  do  not  cause 
any  difficulty.  Now  to  come  to  the 
general  question,  I think  such  a lot  of 
this  depends  on  one’s  approach  to  the 
matter  and  I ought  to  take  up  just  a 
moment  of  time,  if  I may,  by  giving  you 
what  is  our  approach  to  this  matter. 
These  administrative  procedures  often 
involve  the  taking  away  of  a man’s  house 
and  the  refusal  to  allow  him  to  develop 
his  land  in  his  own  way.  They  are 
matters  of  paramount  importance  to  him 
— matters  of  life  and  death  you  might 
say  without  exaggeration.  When  things 
of  that  sort  are  happening,  however 
subtly  people  may  argue  that  the  holding 
of  an  enquiry  is  part  and  parcel  of  a 
Minister’s  making  up  his  own  mind 
about  what  to  do,  and  therefore  the 
enquiry  and  the  report  must  not  be  ex- 
posed to  the  public  view  any  more  than 
the  other  mental  processes  of  the 
Minister  are  exposed  to  the  public  view, 
we  think  that,  in  the  national  interest,  it 
is  wise  and  right  and  proper  that  when 
a man  is  going  to  have  his  property 
taken  from  him  every  step  in  the  pro- 
cedure should  be  wide  ouen  to  as  much 
public  scrutiny  as  possible.  It  may  well 
be  that  in  the  ultimate  analysis  we  are 
dealing  with  Government  policy  and 
for  that  the  Minister  must  be  responsible 
to  Parliament  for  what  he  does.  It  may 
not,  therefore,  be  quite  apt  to  say  that 
not  only  should  justice  be  done  but  it 
should  manifestly  appear  to  be  done, 
because  we  are  not  dealing  with  justice 
but  with  Government  policy.  I would 
respectfully  say,  however,  that  where 
Government  policy  bears  so  definitely  on 
the  individual,  the  individual  should  not 
merely  get  a fair  crack  of  the  whip,  but 
it  should  be  made  abundantly  clear  to 
him  that  he  is  in  fact  getting  a fair 
crack  of  the  whip. 

3606.  You  say  it  is  very  important 
that  every  step  should  be  clear  to  the 
citizen  and  known  to  him.  But,  of 
course,  the  trouble  is  that  every  step  is 
not  known  to  him.  It  is  only  this  one 
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portion  of  the  whole  business  which  is 
known.  There  is  a whole  antecedent  set 
of  processes  involving  perhaps  a Govern- 
ment Department,  a local  authority — 
perhaps  even  correspondence  between 
the  two — and  then  there  are  all  the 
succeeding  steps  before  the  decision — 
the  report  is  considered,  the  Minister 
consults  his  colleagues  and  so  on.  Now 
suppose,  in  the  attempt — perhaps  the 
vain  attempt — to  do  all  that  you  can  for 
the  person  who  is  in  this  way  involved, 
you  do  segregate  out  this  particular 
phase  of  the  procedure,  and  you  do  pub- 
lish the  report  and  so  forth.  What  you 
are  really  doing  is  increasing  the  risk 
of  false  hopes  because  you  are  taking 
out  just  one  element  in  the  whole  pro- 
cess. These  other  elements  cannot  be 
so  taken  out  and  yet  they  are  likely  to 
alter  the  whole  situation  when  it  comes 
to  the  decision.  Therefore,  in  trying 
to  help  him,  you  are  not  necessarily 
doing  so.  That  is  how  the  other  argu- 
ment would  run. It  may  well  be  that 

there  is  an  initial  stage  into  which  the 
man  concerned  cannot  come,  and  a final 
stage  into  which  he  cannot  come,  but 
my  point  is  that  there  is  at  least  this 
intermediate  stage  which  has  been 
segregated  out,  to  use  your  phrase.  Let 
him  be  able  to  see  that  in  playing  his 
part  in  this  stage  what  he  has  said  has 
been  taken  note  of.  If  you  do  that  then 
I think  that  the  result  may  be  more 
acceptable  to  him  than  otherwise  would 
be  the  case. 

3607.  Are  you  saying  more  there  than 
that  it  is  important  that  he  should  have 
a transcript  of  the  proceedings  to  show 
that  what  he  has  said  has  been  taken 

down? What  I am  saying  is  bound 

up,  of  course,  with  the  publication  of 
the  inspector’s  report.  He  must  have  a 
copy  of  that  so  that  it  is  made  quite 
clear  to  him  that  what  he  has  said  has 
been  noted.  This  matter  is  also  not 
unimportant,  in  that  it  ties  up  with  the 
question  of  an  appeal. 

3608.  Leaving  the  appeal  for  a 

moment,  would  you  expect  the  report 
to  contain  more  than  a summary  of  what 
was  said  at  the  enquiry? 1 think  so. 

3609.  Recommendations? ^Yes.  And 

the  Minister  in  giving  his  reply  will  then 
give  his  reasons,  whereby  as  a matter 
of  policy — this  may  have  to  be  the  case 
— he  has  seen  fit  not  to  follow  the 
recommendations  made  in  the  report  of 


his  inspector. — Mr.  Stigant : Is  it  not  true  : 
that  one  of  the  functions  of  an  enquiry:: 
of  this  sort  is  fact  finding — the  Minister,, 
wishes  to  be  advised  upon  certain  facts? 
If  the  enquiry  is  a fact  finding  enquiry 
surely  it  is  better  that  the  facts  should 
be  gone  into  and  found  by  an  obviously 
independent  inspector.  It  seems  to  me 
that  the  public  would  be  better  satisfied 
that  the  facts  were  being  carefully 
digested  if  the  inspector  was  independent. 
If  you  are  not  going  to  have  the  enquiry 
as  a fact  finding  enquiry  you  might  as 
well  have  no  enquiry  at  all.  The 
Minister  has  a proposition  put  up  to 
him  for  compulsory  purchase  and  he 
says:  “I  had  better  find  out  the  facts 
about  this  ”.  So  he  has  an  enquiry  to 
help  him.  Now  surely  there  is  every 
reason  why  that  fact  finding  enquiry 
should  be  conducted  independently.  The 
Minister  may  decide  against  the  facts 
but  at  least  he  has  been  informed  and 
the  public  know  he  has  been  indepen- 
dently informed  of  the  facts, 

3610.  That  may  be  a description  of 
what  should  happen.  Is  it  a description 
of  what  does  happen?  Surely  in  many 
of  these  cases  what  does  happen  is  that 
someone  has  made  a proposal — maybe 
a local  authority- — and  then  someone 
objects  and  the  Minister  comes  into  it, 
ibecause  he  says  in  effect:  “Here  is 
somebody  wanting  to  act  on  the  lines  I 
have  indicated  and  here  is  somebody 
objecting.  He  had  better  be  listened  to.”^ 
So  he  sends  an  inspector  down  to  hold 
an  enquiry  to  make  sure  that  he  knows 
what  the  objections  are  to  the  course 
which  is  proposed.  Now,  admittedly 
objections  are  a sort  of  fact,  psycho-^ 
logical  facts,  states  of  mind,  but  an 
enquiry  which  is  into  a proposal  and 
the  objections  thereto,  while  it  will  de- 
pend on  a great  many  peculiarities  of 
fact — this,  site,  that  site,  the  drainage  and 
so  on — is  not  really  an  enquiry  into  facts 
at  all.  It  is  an  enquiry  into  the  quality 
of  the  proposal  put  in  terms  of  policy 
and  the  nature  of  the  objections  to  it. 
Can  you  argue  then  that  it  is  essentially 
a fact  finding  enquiry  and  can  you  argue 
that  policy  does  not  really  come  into' 
it,  which,  you  see,  is  the  alternative  view 
I am  putting  to  you  to  try  to  get  you 

to  shoot  it  down? Mr.  Heap:  I think 

policy  does  come  into  the  matter.  Sir. 

3611.  Then  why  is  it  better  to  follow 
the  Scottish  practice  or  that  of  the 
Ministry  of  Education  and  put  someone 
in  who,  by  definition,  does  not  know 
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what  the  policy  is?  Is  he  more  likely 

to  get  it  right  if  he  does  not  know? 

If  he  does  not  know  what  it  is  then  he 
must  be  instructed  by  evidence  of  the 
policy  being  brought  forth  at  the  en- 
quiry. That  could  be  arranged  for. 
Many  people  complain  that  when  they 
go  to  these  enquiries  they  do  not  know 
what  it  is  they  are  really  up  against. 
Sometimes  at  the  opening  a statement 
is  made  on  behalf  of  the  Minister.  I do 
not  think  he  is  obliged  to  make  a state- 
ment by  law  but  he  generally  volunteers 
it,  and  it  is  most  helpful.  But  we  can- 
noit  undersitand,  even  where  policy  con- 
isidera/tions  are  paramount,  why  there 
should  not  be  some  dispassionate  person 
sitting  at  the  enquiry  who  is'  then  briefed 
there  as  to  what  it  is.  It  would  help 
the  person  who  is  struggling  in  the  net 
to  know  what  it  is  that  is  being  dis- 
cussed. 

3612.  If  you  have — and  I am  still  only 

arguing  the  alternative  view — someone 
who  by  definition  is  not  acquainted  with 
the  policy  and  you  have  someone  before 
him  who  says  what  the  Minister’s  policy 
is,  what  is  the  position  of  the  Minister 
in  relation  to  this  independent,  impartial 
and  ignorant  holder  of  the  enquiry?  Is 
the  Minister’s  policy  to  be  reviewed  and 
recommended  upon  by  someone  other 
than  the  Minister?  Who  should  call 
the  Minister’s  policy  into  question  if  not 
Parliament?  But  this  man  is  not  Parlia- 
ment. He  is  someone  outside. ^The 

inspector  having  had  the  advantage  of 
hearing  all  the  evidence  will  ultimately 
make  his  recommendation  to  the 
Minister  as  to  what  should  be  done.  . . . 

3613.  But  if  he  recommends  against 

the  Minister’s  policy? Then  it  is  for 

the  Minister  when  he  gets  the  inspector’s 
report  before  him  to  see  that  his  own 
policy  is  carried  out. 

3614.  Does  this  not  take  us  a very, 
very  long  way  from  a notion  of  a simple 
enquiry  into  fact  as  to  what  is  involved? 

• Mr.  Stigant : With  respect,  it  is  very 

difficult  to  separate  the  policy  and  fact 
in  any  enquiry  and  very  often  the  opera- 
tion of  policy  on  any  individual  case  is 
affected  by  the  factors  found.  , 

3615.  Agreed. ^Therefore  I think 

that  there  is  strong  argument  for  say- 
ing that,  as  the  application  of  policy 
may  be  affected  by  the  facts  found,  the 
fact  finding  should  be  carried  out  by  an 
independent  inspector,  or  whatever  you 
would  like  to  call  him.  I do  not  think 
you  can  say  there  are  facts  and  there  is 


policy  and  the  two  things  are  opposed 
to  one  another.  It  may  not  be  that 
at  all.  All  the  Minister  is  saying  is 
this : “ I know  what  my  policy  is.  Do- 
the  facts  of  this  case  mean  that  I should 
apply  my  policy  in  this  case  or  should  I 
temper  it,  or  how  should  I deal  with 
this  case?  ” 

3616.  Of  course,  there  are  very  strong 
reasons  for  the  view  that  you  are  advanc- 
ing, just  as  there  are  reasons  which  are 
quite  strong  for  this  alternative  view  I 

have  put  at  you Mr.  Heap : May  I 

just  say  that  we  feel  one  of  the  im- 
portant reasons  for  the  view  which  we 
introduced  is — I think  I have  said  this 
already  but  I would  like  to  repeat  it — 
that  it  is  so  necessary  in  cases  where 
a man  is  to  lose  his  property  and  maybe 
his  livelihood  that  everything  should  be 
done  openly  and  above  board.  Any- 
thing that  is  in  the  nature  of  a secret 
hearing,  a private  hearing,  or  a decision 
that  he  does  not  know  about  is  repre- 
hensible and  causes  a loss  of  public 
confidence  in  the  whole  procedure. 

3617.  Lord  Justice  Parker:  At  what 
stage  do  you  contemplate  its  publication 
of  the  inspector’s  report? — —We  con- 
template its  publication  when  the 
decision  is  given. 

3618.  Have  you  considered  the  possi- 
bility. of  its  being  published  at  the  time 

it  goes  to  the  Minister?- No.  Sir.  I 

believe  that  is  the  custom  in  America, 

3619.  There  has  been  agitation  that 

there  should  be  an  appeal  on  facts  at 
some  stage. Yes. 

3620.  If  you  did  have  the  inspector’s 
report  published,  broadly  speaking  when 
made,  there  would  be  an  opportunity 
to  correct  a fact  which  had  gone  wrong. 

^That  might  be  so,  but  it  would.  I 

feel  sure,  lead  to  further  delay  in  getting 
the  ultimate  decision  of  the  Minister. 

3621.  Everybody  wants  to  avoid  delay, 

but  practically  every  recommendation 
that  is  put  forward  for  alternative  pro- 
cedure is  bound  to  involve  further  delay. 
Take  the  question  of  alternative  sites. 
How  is  that  going  to  be  dealt  with  with- 
out delay? ^That  would  not  arise  in 

every  case. 

3622.  In  a great  number  of  cases  A 
says:  “Why  pick  on  me?  What  about 
B and  C?  ” What  about  modification 
of  development  plans  which  objectors 
have  never  had  an  opportunity  of  dealing 
with?  That  is  another  thing  for  which 
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the  only  cure  is  to  put  the  matter  back 
to  an  inspector,  in  which  case  there  is 
still  further  delay.  The  more  perfect 
you  try  to  make  the  procedure  the 
greater  the  length  of  time  that  is  going 

to  be  occupied? But  probably  the 

more  satisfactory  and  acceptable  the 
decision  is,  as  and  when  it  arrives.  I 
quite  agree  we  cannot  have  it  both  ways. 
It  may  well  be  that  in  certain  cases  there 
is  an  elongation  of  the  time  factor. 

3623.  In  Conclusion  8 you  say:  — 

“ There  should  be  a right  of  appeal 
to  a Judge  of  the  High  Court  in  the 
ordinary  way  on  points  of  law,  and 
upon  serious  defects  of  procedure 
over  which  the  Court’s  control  should 
be  widened.” 

There  is  an  existing  right  of  appeal 
under  the  Acquisition  of  Land 
(Authorisation  Procedure)  Act,  1946. 
That  Act  ousts  the  remedy  by  way  of 
certiorari  and,  in  effect,  says  that  any 
person  aggrieved  may  within  six  weeks 
of  the  confirmation  of  the  order  appeal 
to  the  High  Court  on  two  grounds,  first 
that  the  action  is  outside  the  power  of 
the  enabling  Act,  whatever  it  may  be, 
and.  secondly,  that  the  procedure  has 
not  been  followed.  Now  do  you  want 

anything  more  than  that? That 

applies  in  the  case  of  compulsory  pur- 
chase, but  not  in  -the  case  of  an  appeal 
against  refusal  of  planning  permission. 

3624.  In  other  words,  if  you  had  the 

remedy  which  now  exists  in  regard  to 
compulsory  purchase  of  land  open  to 
you  on  planning  appeals,  you  would  be 
quite  satisfied? 1 think  that  is  sub- 

stantially right.  The  only  fear  we  have 
is  that  if  we  are  to  be  tied  back  in  any 
way  to  the  very  narrow  limits  of  the 
certiorari  procedure,  then  we  do  not 
think  that  is  wide  enough,  or  easy 
enough. 

3625.  You  do  not  want  an  appeal  on 
fact  because  you  are  trusting  the 
inspector  to  find  the  facts.  That  is  right, 

is  it  not? Yes,  to  the  extent  that  we 

do  not  want  an  appeal  on  the  facts  as 
such. 

3626.  You  do  not  want  a decision  on 
policy  because  you  recognise  that  the 
decision  is  the  Minister’s.  That  is  right? 
^Yes. 

3627.  So  you  are  left  then  with  two 
things: — one,  that  it  is  outside  the  powers 
of  the  local  authority  . or  the  Minister? 
^Yes. 


3628.  And,  two,  that  whatever  pro- 
cedure is  laid  down  is  not  being  properly 

followed? Mr.  Stigant:  It  might  be 

a case,  for  example,  where  there  had 
been  an  improper  rejection  of  evidence 
by  the  inspector. — Mr.  Heap : That 
would  be  a substantial  defect  in  the 
procedure.  I think  it  does  come  out  sub- 
stantially to  what  you  have  said. 

3629.  Mr.  Pritchard : What  procedure 
do  you  recommend  in  a case  of  a 
designation  order  under  the  New  Towns 
Act,  where  the  Minister  is  proposing  to 

designate  a place  for  a new  town? 1 

think  I am  right  in  saying  there  that  the 
enquiry  is  not  into  the  designation  order 
which  the  Minister  is  making  but  into 
the  objections  thereto. 

3630.  That  is  what  the  Act  provides, 

but  I am  asking  what  you  are  recom- 
mending?  1 do  not  think  I am  recom- 

mending anything  precisely. 

3631.  But  can  you  make  a recommen- 
dation on  it?  It  is  not  only  in  the  New 
Towns  Act.  There  are  similar  cases  like 
trunk  roads  or  the  formation  of  a water 
board  on  the  initiation  of  the  Minister 
of  Housing  and  Local  Government — any 
cases  where  the  Minister  takes  the  initia- 
tive. I would  like  to  know  what  proce- 
dure you  would  advocate  for  such  cases 
as  that.  I think  the  answer  is  that  in 
so  far  as  the  enquiries  in  those  cases 
fall  short  of  what  we  have  recommended, 
then  they  should  be  modified. — Mr. 
Herington:  I should  have  thought  that 
at  those  sort  of  enquiries  what  we  want 
is  a public  enquiry  with  the  Minister 
reprwented  and  his  case  explained  in 
public  and  open  if  necessary  to  comment, 
as  it  would  be  if  it  were  being  done  by 
private  Bill  procedure. 

3632.  You  suggest,  I take  it  then,  that 

this  should  not  be  an  enquiry  into  objec- 
tions, but  an  enquiry  into  the  order? 

Mr.  Heap:  At  the  moment  the  Minister 
voluntarily  makes  an  opening  statement 
about  his  designation  order.  It  is  not 
obligatory  and  we  would  say  that  it 
ought  to  be  obligatory.  Then  I think 
it  would  be  right  to  add  that  the  enquiry 
should  touch  upon  not  merely  the  objec- 
tions, but  the  merits  of  the  case  itself 
as  put  forward  by  the  Minister. 

3633.  I understand  that  the  practice  in 
some  of  these  cases  now  is  that  the 
Minister  at  the  beginning  of  the  enquiry 
into  objections  publishes  a written  state- 
ment and  sends  witnesses  who  may  be 
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cross-examined  on  fact,  but  not  on 
policy.  Is  that  satisfactory  or  do  you 

recommend  any  alterations? Any 

witnesses  sent  should  be  capable  of  being 
examined  and  cross-examined  upon  any- 
thing that  is  material  to  the  proceedings, 
and  that  includes  policy. 

3634.  If  the  present  practice  were 
made  obligatory  and  if  the  witnesses  of 
the  Minister  were  liable  to  cross- 
examination  on  policy  as  well  as  on  fact, 

would  that  meet  your  objections? As 

far  as  that  goes  it  would  be  very  good. 

3635.  Have  you  any  other  comments? 
This  is  not  an  easy  matter  and  any 
comment  you  could  make  on  this  pro- 
cedure would  be  most  gratefully 

received. No,  I cannot  add  any 

further  comments  at  the  moment,  Sir. — 
Mr.  Wheatley:  I think  we  have  got  to 
recognise  that  there  are  occasions  on 
which  Government  policy  must  be  over- 
riding. 

3636.  In  such  a case,  if  a witness  for 
the  .Minister  is  giving  evidence,  should 
he  be  allowed  to  be  cross-examined  on 
policy?  What  advantage  is  there  in  it? 

— Mr.  Heap:  I should  have  thought, 
yes.  I think  it  is  a question  of  testing 
policy. 

3637.  What  advantage  will  accrue  to 

the  person  who  is  conducting  the  cross- 
examination,  apart  from  his  own  per- 
sonal satisfaction? ^That  is  a very 

difficult  one,  because  I am  bound  to 
adrmt  that  in  the  ultimate  analysis  the 
policy  is  paramoimt.  It  is,  however, 
very  satisfactory  to  any  person  who  is 
a party  to  these  proceedings  to  feel  that 
he  is  at  liberty  to  cross-examine  on  all 
matters. — Mr.  Stigant : Certainly  he 

ought  to  be  subject  to  cross-examination 
as  ito  whether  the  policy  is  applicable 
to  the  facts. 

,3638.  If  the  avowed  policy  is  that 
there  should  be  a trunk  road  through 
Hampshire  should  the  witness  be  cross- 
examined  as  to  whether  there  should 
be  a trunk  road  through  Hampshire? 

That  is  the  policy. 1 would  not  have 

thought  so  personally. — Mr.  Wheatley: 
It  may  be  policy  that  there  should  be  a 
road  from  London  to  the  West  of 
England  which  would  pass  through 
Hampshire.  It  might  be  possible  to 
align  that  road  on  several  different  routes 
and  I think  it  ought  to  be  open  to  any- 
body, who  is  objeoting,  to  cross-examine 
with  regard  to  the  precise  alignment  of 


the  road,  but  not  on  the  decision  of 
policy  that  there  should  be  a motor  way 
from  London  to  the  West  Coimtry. 

3639.  So  you  must  put  some  limita- 
tion on  the  cross-examination  but  no 

more  than  is  essential. Mr.  Heap: 

Yes,  there  may  be  some  limitation,  but 
it  is  very  difficult  to  see  how  in  practice 
the  limitation  would  be  enforced  once 
the  matter  was  laid  open  to  cross- 
examination. — Mr.  Herington:  No 

policy  witness  could  be  asked  to  say 
whether  the  policy  was  good  or  bad,  but 
surely  he  could  be  asked  what  the  policy 
was  and  what  its  limitations  were  and 
why  what  the  particular  individual  in 
the  enquiry  wants  to  do  is  contrary  to 
that  policy.  Those  all  seem  to  me 
matters  that  ought  to  be  discussed  in 
public  and  with  which  the  witness  from  a 
Government  Department  ought  to  be 
able  to  deal  in  evidence. 

3640.  If  we  take  the  example  of  Mr. 
Wheatley’s  would  it  be  open  to  a person 
appearing  at  the  enquiry  to  ask  for 
details  of  traffic  which  justify  the  pro- 
vision of  this  motor  road  at  all  when 
it  is  the  avowed  policy  that  there  should 

be  such  a road? 1 cannot  quite  see 

how  the  amount  of  traffic  would  affect 
whether  a particular  road  should  follow 
one  route  rather  than  another,  but  I 
should  have  thought  that  the  witness 
could  be  cross-examined  as  to  whether 
it  is  essential  that  the  road  should  take 
that  course  rather  than  another,  and  if 
so  why? — Mr.  Heap:  I think  I would 
like  to  add  that  I see  no  reason  why 
cross-examination  of  that  kind  should 
not  be  allowed.  It  may  well  be  that 
as  a result  of  all  that  the  Minister  may 
have  further  thoughts  about  the  matter 
and  he  may  think  that  the  policy  is  not 
the  best  policy  that  can  be  conceived. 

3641.  You  mean  there  should  be  no 
limit  whatever  on  the  cross-examination? 

1 am  very  reluctant  to  admit  to  a 

limit. 

3642.  Chairman : There  is  a difficulty 
there,  because  in  the  end  one  may  be 
usurping  tbe  functions  of  Parliament. 

^Yes,  that  is  so.  but  once  you  admit 

some  limitation  I am  not  quite  sure 
where  the  limitation  is  going  to  get  you. 

3643.  Lord  Balfour  of  Burleigh:  In 
paragraph  85  of  your  document  you 
say; 

“ It  is  known,  however,  that 

inspectors  are  briefed  by  the  Ministry 

before  some  enquiries 
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I would  like  to  know  what  you  mean 
by  that.  Are  you  referring  to  an  instruc- 
tion on  policy  by  the  Minister  or  his 

officials  to  .the  inspector? Yes.  It  is 

understood  that  the  inspector,  before  he 
comes  to  hold  the  enquiry  and  hear  ail 
the  facts  of  the  case,  is  put  in  the  picture 
by  the  Department. 

3644.  Yes,  but  on  what? 1 should 

have  thought  upon  all  things. 

3645.  You  are  not  suggesting  he  is 

told  what  to  say  about  the  facts? 

No. 

3646.  But  if,  as  you  have  already  told 
us,  the  national  policy  has  got  to  be 
overriding,  what  objection  can  there  be 
to  the  Minister  telling  the  inspector 
before  the  enquiry  what  his  policy  is? 

We  think  that  if  his  views  are 

coloured  before  he  starts  his  enquiry 
he  may  find  it  difficult  to  arrive  at  a 
sufficiently  dispassionate  conception  of 
what  the  facts  amount  to. 

3647.  I am  not  quite  clear  why  it  is 
objectionable  that  the  Minister  should 
make  the  inspector  understand  what  the 
policy  is  before  he  goes  to  investigate  the 

facts.  That  is  what  you  object  to? 

Yes,  the  inspector  may  well  have  to  be 
made  aware  of  what  is  behind  it  all, 
but  we  say  we  would  like  to  have  him 
so  made  aware  at  the  enquiry  with  every- 
body present  so  that  everybody  could 
hear  it  at  the  same  time,  and  that  he 
should  not  be  injected  with  these  matters 
privately. 

3648.  That  does  involve  the  Minister’s 
representative  justifying  his  policy  at  the 

enquiry? ^Not  “justifying”  it,  but 

bringing  it  out — explaining  it  and 
allowing  other  people  to  make  com- 
ments upon  it. 

3649.  Not  upon  its  merits,  if  I under- 

stand you  aright,  but  whether  it  fits  in 
with  the  facts? ^Yes. 

3650.  In  paragraph  85  you  say  that 
the  inspectors  would  be  better  able  to 
perform  their  duties  if  they  were  inde- 
pendent of  the  Minister.  Have  you  a 
feeling  that  the  inspector,  being  the 
Ministry  of  Housing  man,  might  be 
influenced  by  the  fact  that  it  would  be 
bad  for  him  if  he  did  not  give  the  right 
decision  from  the  Minister’s  point  of 

view? ^Not  exactly  that.  Sir.  We 

would  like  to  have  the  inspector  to  feel 
that  he  is  framing  a report  for  somebody 
to  whom  he  owes  no  allegiance  whatso- 
ever. 


3651.  It  comes  to  the  same  thing,  does 

it  not? May  I put  it  this  way?  He 

would  be  less  inclined  to  feel  any  com- 
pulsion to  put  in  a report  which  would 
commend  itself  to  his  own  Minister. 

3652.  I think  you  said  that  you  do 
not  think  it  would  be  a good  thing  for 
the  inspector’s  report  to  be  published 

ahead  of  the  Minister’s  decision?- 

Yes. 

3653.  That  means,  does  it  not,  that 
you  do  not  attach  importance  to  the 
argument  that  the  publication  of  the 
report  would  give  an  interested  party 
an  opportunity  of  correcting  facts  which 

might  be  wrong? No,  because  we 

think  that  it  would  drag  out  the  pro- 
cedure. 

3654.  So  really  your  object  in  pub- 
lishing the  inspector’s  report  comes  back 
to  the  psychological  one — that  you  want 
justice  to  appear  to  be  done  as  well 

as  actually  to  be  done. ^We  regard 

that  as  very  important. 

3655.  Mr.  Bowen:  I think  we  have 
been  told  that  the  Ministry  of  Housing 
and  Local  Government  have  on  their 
staff  80  inspectors  taking  enquiries. 
What  have  you  in  mind — that  there 
should  be  a pool  of  inspectors  attached 
to  the  Lord  Chancellor’s  Department,  or 
that  the  Lord  Chancellor  should  appoint 
someone  each  time  an  inspector  is 

wanted  for  an  enquiry? There  might 

be  an  Inspectorate  under  the  aegis  of 
the  Lord  Chancellor.  Instead  of  being 
under  the  Minister,  as  these  80  are  now, 
perhaps  you  might  have  80  of  them 
under  the  Lord  Chancellor. 

3656.  Would  it  satisfy  you  if  the  80 
who  work  there  now  were  moved  from 
the  Ministry  and  put  under  the  Lord 

Chancellor? 1 think  that  would  have 

a very  salutary  effect  in  that  they  would 
be  independent  and  have  all  the 
semblance  of  independence. 

3657.  Is  it  right  that  you  still  have. in 
mind  that  the  inspectors  should  be 

technical  people  rather  than  lawyers? 

We  are  not  suggesting  that  the  inspec- 
torate should  necessarily  be  lawyers,  no. 

3658.  One  would  expect  that  in  any 

event  they  would  be  people  trained  in 
the  Ministry  of  Housing  and  Local 
Government,  even  though  subsequently 
divorced  from  it. ^That  might  be. 

3659.  As  far  as  delay  is  concerned, 
your  Conclusion  is  that 

“ Public  enquiries  and  private  hear- 
ings should  be  held  with  reasonable 

promptitude.” 
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Would  it  be  right  to  say  that  the  main 
cause  for  complaint  with  regard  to  delay 
is  not  in  the  fixing  and  holding  of 
enquiries  but  in  the  time  that  elapses 
between  the  holding  of  an  enquiry  and 

the  Minister’s  decision? think  it  is 

a bit  of  both — maybe  more  of  the  latter 
than  the  f ormer.  The  enquiry  I have  in 
mind  was  held  last  January— it  was  a 
very  important  enquiry — and  we  have 
not  yet  got  the  decision. 

'3660.  I am  suggesting  that  in  fact 
there  is  not  really  very  much  cause  for 
complaint  as  far  as  the  fixing  of  dates 
of  the  enquiry  and  the  holding  of  the 
enquiry  is  concerned,  but  an  inordinate 
time  elapses  between  the  holding  of  an 
enquiry  and  hearing  anything  more 
about  it. Mr.  Wheatley : That  is  so. 

3661.  With  regard  to  your  Conclusions 
(2)  do  you  anticipate  in,  for  example,  a 
compulsory  purchase  enquiry  in  which 
the  promoting  authority  is  a Ministry 
that  there  should  be  a complete  discovery 
of  everything  that  has  passed  between 
the  promoting  Ministry  and  the  other 

Ministries? Mr.  Heap:  Leaving  aside 

security,  what  I want  to  see  is  that  when 
the  enquiry  comes  along  the  Government 
Department  promoting  the  compulsory 
purchase  order  comes  forward  and 
makes  out  its  case  and  subjects  itself  to 
cross-examination.  I also  want  to  see 
anyone  else  whose  evidence  is  a material 
factor  brought  forward  at  the  enquiry. 

3662.  Assume  that  the  Ministry  of 

Housing  and  Local  Government  before 
the  enquiry  has  written  to  the  Ministry 
of  Agriculture  and  said : “ What  do  you 
say  about  this?  Do  you  think  that 
correspondence  should  be  made  available 
to  the  private  individual  affected,  and 
subsequently  a witness  should  attend  for 
the  Ministry  of  Agriculture  to  substan- 
tiate the  Minister’s  point  of  view? 1 

think  so,  because  it  is  clear  there  that 
the  views  of  the  Ministry  of  Agriculture 
are  going  to  be  one  of  the  decisive 
factors — perhaps  the  decisive  factor — in 
whether  or  not  the  compulsory  purchase 
order  is  confirmed. 

3663.  You  see  no  objection  at  all,  for 
the  sake  of  argument,  to  the  Ministry 
of  Agriculture  witness  saying  at  an 
enquiry  into  objections  to  a proposal  by 
the  Ministry  of  Fuel  and  Power  to 
acquire  land  compulsorily : “ We  do  not 
think  the  Ministry  of  Fuel  and  Power 
should  have  this  land”.  The  Ministry 


of  Housing  and  Local  Government  may 
then  say : “ We  think  they  should  have 
this  land  A big  conflict  as  between 
one  Government  Department  and 

another  is  thus  revealed. ^That  may 

follow  from  what  we  are  saying  here, 
and  I do  not  shrink  from  it.  It  seems 
to  me  quite  wholesome  that  plain  speak- 
ing of  that  kind  should  come  out. 
Somebody  is  going  to  lose  his  land, 
which  might  mean  the  world  to  him. 
Why  should  not  these  people  who  are 
seeking  to  take  his  land  be  put  into 
positions  of  that  kind  if  there  is  no 
escape  from  it?  The  fact  that  it  creates 
difficulties  between  Government  Depart- 
ments does  not  put  me  off  suggesting  that 
it  should  happen. 

3664.  Sir  Geoffrey  King:  In  your 

memorandum  you  hold  up  the  Ministry 
of  Education  procedure  as  being  very 
satisfactory? ^Yes. 

3665.  Would  you  agree  that  in  point 
of  fact  there  is  practically  never  any 
question  of  policy  in  those  enquiries? 
The  question  that  there  should  be  a 
school  has  already  been  settled.  It  is 

not  open  to  enquiry  at  all. Mr. 

Wheatley:  It  is  generally  accepted  by 
all  parties  that  a new  school  should  be 
built,  and  that  itself  does  not  give  rise 
to  any  difficulties.  Usually  the  enquiry 
resolves  itself  into  a question  of  alterna- 
tive sites. 

3666.  So  that  you  do  agree  with  me 
that  in  these  cases  it  is  rare — almost 
unknown — for  a real  question  of  policy 

to  be  involved? Mr.  Heap:  Yes. 

— Mr.  Herington : The  same  practice  has 
been  adopted  for  many  years  now  by 
the  Ministry  of  Transport  for  appeals 
under  the  Road  Traffic  Act.  It  is 
difficult  to  say  what  policy  is  but  I do 
not  think  there  could  be  any  doubt  that 
questions  as  to  whether  there  should  be 
rural  services  or  what  fare  should  be 
charged  raise  questions  which  at  any  rate 
are  regarded  as  very  important  local 
policy.  I hope  I am  not  being  irrelevant, 
but  what  I am  trying  to  suggest  is  that 
the  same  practice  hasi  been  followed 
by  the  Ministry  of  Transport  on  appeals 
which  do  raise  questions  of  policy. 

3667.  In  answer  to  Lord  Balfour  of 
Burleigh  you  said  you  thought  that  the 
main  purpose  of  publishing  the  report 
of  the  enquiry  was  psychological.  You 
also  thought  that  it  would  help  to  get  an 
appeal  on  its  feet.-^ — I did  say  that. 
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3668.  As  a professional  body  that  is 
a fairly  material  factor  in  your  mind? 
Yes. 


Chairman : Thank  you  very  much  for 
submitting  your  Memorandum  and  for 
appearing  here  today. 


{The  witnesses  withdrew.) 
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Memorandum  submitted  by  the  General  Council 
of  the  Bar 


1 . Form  of  the  Memorandum 

111  considering  the  terms  of  reference  it  was  found  convenient  to  give 
detailed  attention  to  the  second  branch  first.  The  reasons  for  this  were  that 
firstly  it  was  thought  that  an  examination  of  the  administrative  procedures 
included  in  this  branch  would  be  likely  to  establish  certain  principles  which 
might  well  be  applicable  to  many  if  not  all  the  multiplicity  of  Ministerial 
tribunals  included  in  the  first  branch  ; and  secondly  members  of  the  Bar 
had  a far  wider  personal  experience  of  the  working  of  the  administrative 
procedures  included  in  the  second  branch  than  of  the  tribunals  referred 
to  in  the  first.  Further,  an  investigation  into  the  constitution  and  working 
of  each  one  of  tlie  very  large  number  of  tribunals  included  in  the  first 
branch  of  the  terms  of  reference  would  have  burdened  this  Memorandum 
with  a mass  of  detail  and  annexed  tables  without,  so  far  as  could  be  seen, 
any  corresponding  advantage  to  its  broad  conclusions  and  submissions. 

2.  It  was  considered  therefore  that  the  most  helpful  form  which  this 
Memorandum  could  take  would  be  first  to  set  out  the  views  and  recom- 
mendations of  the  Council  on  the  working  of  those  administrative  proce- 
dures which  are  included  in  the  second  branch  of  the  terms  of  reference  ; 
secondly  to  put  forward  certain  principles  which  a consideration  of  the 
nature  and  subject  matter  of  the  tribunals  included  in  the  first  branch  has 
led  the  Council  to  believe  are  of  major  and  general  importance ; and 
thirdly  to  summarise  the  submissions  which  the  Council  desires  to  make  on 
each  of  the  two  branches. 
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ENQUIRIES  AND  HEARINGS  ON  APPEAL 

3.  Introduction 

(a)  The  procedures  which  arise  for  consideration  are  the  result  of  the 
delegation  by  Parliament  of  its  legislative  functions  to  Ministers  of  the 
Crown.  It  is  unnecessary  and  inappropriate  to  discuss  the  historical  or  other 
reasons  for  this  delegation  : it  exists  on  a large  and  apparently  increasing 
scale  as  part  of  the  constitutional  development  of  the  country.  But  in  order 
to  emphasise  the  importance  of  the  subsequent  recommendations,  it  is  desir- 
able to^  remember  that  the  wide  powers  which  Parliament  has  entrusted 
to  Ministers  or  persons  appointed  by  them  in  the  course  of  this  process 
of  delegation  involve  the  duty  and  right  to  arrive  at  decisions  which  not 
only  materially  affect  the  rights  and  interests  of  private  persons  but  which 
deprive  them,  save  where  the  jurisdiction  has  been  exceeded  or  wrongly 
assumed,  of  their  access  to  the  ordinary  Courts  of  Law. 

ib)  What  is  now  commonly  done  day  after  day  by  a Departmental  deci- 
sion could,  apart  from  the  practice  of  delegation,  be  done  only  by  Parlia- 
ment on  the  promotion  of  a Private  Bill : and  in  that  procedure  the  person 
whose  rights  were  affected  by  the  Bill  could  petition  against  it  in  both 
Houses  and  be  sure  of  a judicial  hearing  before  a Select  Committee  openly 
conducted  and  of  a judicial  decision  openly  arrived  at  as  a result  only  of 
that  hearing.  What  in  the  course  of  time  has  been  substituted  for  that 
procedure  is  a series  of  steps  leading  to  an  administrative  decision  taken 
uitimatety  behind  the  closed  doors  of  a Department : in  the  course  of  these 
steps  a hearing  is  conducted  by  a person  who  does  not  himself  take  the 
decision,  without  in  most  cases  any  publication  of  the  findings  or  recom- 
mendations of  the  person  who  heard  the  evidence  and  saw  the  witnesses  and 
somehmes  after  consultation  between  two  or  more  Departments  which 
may  be  interested  in  the  matter,  a consultation  which  takes  place  in  secret 
and  often  after  the  conclusion  of  the  public  hearing. 

(c)  It  may  well  be  that  at  every  stage  in  this  process  those  concerned 
do  their  utmost  to  be  scrupulously  fair  and  that  as  a general  rule  the  right 
decision  is  taken : we  do  not  suggest  that  the  contrary  on  any  large  scale 

administrative  decisions  are  assuming  more  and  more 
ilf;  ^position  of  social  patterns  determined  by  the  broad 

legislation  under  whicn  the  delegation  is  made  and  if,  as  seems  inevitable 
they  are  to  take  a permanent  place  in  the  working  of  our  governmental 
system  it  is  essenti^,  unless  all  sense  of  liberty  is  to  be  lost,  that  the  private 
affected  by  them  should  have  confidence  in  their  fairness 

procedure  is  con- 

(d)  If,  as  our  experience  leads  us  to  believe  is  the  fact,  there  is  widespread 
dissatisfaction  with  the  present  procedure,  it  arises  in  our  opinion  largely 
from  this  element  of  secrecy.  What  is  lacking  in  people’s  minds  today  is  a 
Mnse  of  security  for  justice  and  people  can  have  this  only  if  the  procedure 
which  may  lead  to  the  abrogation  of  their  private  rights  is  at  all  stages  open 
and  manifestly  impartial.  Secrecy  may  be  a cloak  for  oppression  : that  it  is 
not  IS  no  answer  to  the  suspicion  that  it  may  be. 

4.  Basis  of  approach 

Accepting,  therefore,  the  system  but  recognising  that  it  is  capable  of 
abuse  we  are  of  opimon  that  at  some  stages  the  machinery  needs  to  be 
unproved  and  safeguards  should  be  introduced  which,  so  tar  as  is  possible 
will  form  a buttress  to  the  maintenance  of  the  required  standard  of  adminil 
stration.  No  better  approach  to  the  question  of  determining  whether  these 
safeguards  are  requned  and  if  so,  what  they  should  be  can  be  found  in  om 
opinion  than  the  adoption  of  those  rules  of  “ natural  justice  ” which  are 
implictt  in  fte  rule  of  law,  A judicial  element  is  invS  in  al I fto  e 
Mimstenal  decisions  which  are  not  solely  administrative  : the  procedure 
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under  discussion  necessarily  import  this  element  at  some  stage  and  we 
think  that  as  a minimum  standard  they  should  conform  at  this  stage  to 
these  rules.  The  Donoughmore  Committee  formulated  three  such  rules  pp-  75  et 
for  this  purpose  and  a possible  fourth.  We  respectfully  adopt  this  formu- 
lation.  They  are — 

(i)  A man  may  not  be  a judge  in  his  own  cause  : 

(ii)  (a)  Every  party  concerned  has  a right  to  have  his  case  heard  : 

(b)  Every  party  (if  (a)  is  to  be  a reality)  must  know  in  good  time 
the  case  which  he  has  to  meet ; 

(iii)  A party  affected  by  it  is  entitled  to  know  the  reason  for  the 

decision. 

The  possible  fourth  principle  was  that  where  the  statute  or  order  has  pro- 
vided for  what  amounts  to  an  oral  hearing  by  the  method  of  a public 
enquiry  held  before  an  inspector  appointed  for  the  purpose  by  the  Minister 
as  a means  of  guidance  to  the  Minister  in  his  decision,  natural  justice 
requires  that  the  inspector’s  report  upon  the  enquiry  should  be  available 
to  the  parties  so  heard. 

5.  The  Staffing  of  the  Inspectorate 

(tz)  The  first  question  which  arises  upon  this  basis  of  approach  is  whether 
the  inspectors  whose  duty  it  is  to  conduct  the  enquiries  should  be  indepen- 
dent persons  or  whether,  as  is  the  practice  with  certain  Ministries,  they 
should  be  appointed  by  the  Minister,  whose  Department  is  concerned  from 
members  of  the  staff  of  his  own  Ministry.  This  question  was  considered  p.  79. 
by  the  Donoughmore  Committee  in  its  relation  to  the  first  principle  of 
natural  justice  and  they  pointed  out  that  “where  it  appears  that  the  policy 
of  the  Department  might  be  substantially  better  served  by  a decision  one 
way  rather  than  another  . . . the  Minister  should  not  be  called  upon 
to  perform  the  incongruous  task  of  dealing  with  the  judicial  part  of  the 
quasi-judicial  decision  as  an  impartial  judge,  when  ex  hypothesi  he  and 
^ Department  want  ffie  decision  to  be  one  way  rather  than  another  ”. 

They  added  that  this  kind  of  case  may  be  rare  but  it  is  a real  possibility. 

(b)  Since  the  Report  of  that  Committee  was  made  the  rare  case  has 
become  a common  one,  notably  under  the  Housing  Acts.  Procedure  in 
^s  regard  is  now  a far  remove  from  the  provisions  of  the  Housing,  Town 
Planning,  etc..  Act,  1909  (now  repealed)  which  provided  that  in  certain 
cases  an  enquiry  should  be  held  “ by  an  impartial  person  not  in  the 
employment  of  a Government  Department”  and  that  if  an  order  was 
confirmed  contrary  to  the  report  so  made  it  was  provisional  only  and  had 
to  be  confirmed  by  Parliament. 

(c)  Without  suggesting  that  permanent  inspectors  drawn  from  the  staff 
of  a Ministry  do  not  do  their  best  to  be  impartial  and  not  to  reflect 
unduly  the  policy  of  their  Department,  we  believe  that  the  fact  that  the 
judicial  part  of  the  proceedings  is  as  a rule  conducted  by  an  inspector  who 
is  on  the  staff  of  the  Ministry  concerned  is  a major  source  of  dissatisfaction 
and  of  lack  of  confidence  on  the  part  of  the  general  public  in  the  security 
of  the  principles  of  justice.  It  is  noteworthy  that  the  Ministry  of  Education 
is  an  exception  from  the  general  rule  and  that  its  enquiries  are  conducted 
by  an  independent  person  appointed  for  the  purpose. 

(d)  We  are  not  satisfied  that  the  nature  of  the  issues  to  be  ultimately 
determined  by  administrative  decision  in  the  case  of  this  Ministry  is  so 
different  from  the  nature  of  the  issues  confronting  the  others  that  it  is 
necessary  or  even  desirable  that  these  other  Ministries  should  appoint  their 
own  inspectors  to  hold  their  own  enquiries.  We  recognise  that  the 
decision  is  ultimately  that  of  the  Minister  himself  but  this  question  affects 
that  part  of  the  procedure  which  is  or  should  be  wholly  judicial.  We  think 
that  It  IS  asking  too  much  of  any  individual  that  in  the  course  of  time  he 
should  not  become  imbued  to  a greater  or  lesser  extent  with  the  nolicv 
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and  outlook  of  the  Department  which  he  serves  so  as  to  impair  his 
independence  of  judgment. 

(e)  We  do  not  think  that  it  is  beyond  the  capacity  of  an  intelligent 
inspector  independently  appointed  to  understand  and  to  give  due  weight 
to  relevent  considerations  of  Ministerial  policy  which  necessarily  attach  to 
the  subject  matter  with  which  he  has  to  deal.  We  do  not  consider  it 
necessary  for  this  purpose  that  he  should  be  on  the  staff  of  the  Ministry 
concerned.  Still  less  will  this  be  necessary  if  the  recommendation  which 
we  make  later  with  regard  to  the  making  of  Ministerial  reports  in  advance 
of  the  holding  of  the  enquiry  be  adopted. 

(/)  We  accordingly  recommend  that  the  practice  of  appointing  inspectors 
from  the  staff  of  the  Ministry  concerned  should  be  discontinued  and  that  a 
panel  of  inspectors  should  be  created  who  should  be  paid  out  of  central 
funds.  Having  regard  to  the  technical  matters  with  which  many  enquiries 
are  concerned  it  will  be  necessary  no  doubt  that  this  panel  should  contain 
inspectors  -with  professional  qualifications  suitable  to  the  subject  matter  into 
which  they  will  have  to  enquire.  The  appointments  we  suggest,  might  be 
made  by  the  Lord  Chancellor  on  the  recommendation  of  the  appropriate 
professional  bodies. 

6.  Reports  of  interested  Government  Departments 

(fl)  From  the  point  of  view  of  the  person  whose  rights  and  interests 
are  concerned,  including  in  many  instances  local  authorities  themselves, 
not  the  least  unsatisfactory  feature  of  the  present  procedure  is  the  fact 
that  the  ultimate  decision  of  the  Minister  is  taken  in  the  light  of  a policy 
the  nature  of  which  is  not  disclosed  to  the  parties  concerned  in  the  enquiry. 
Furthermore,  where  as  not  infrequently  happens  nowadays,  the  interest  of 
more  than  one  Department  is  concerned  in  the  subject  matter  of  the 
enquiry,  not  only  is  the  nature  of  this  additional  interest  or  these  additional 
interests  not  disclosed  but,  as  we  believe  to  be  the  case,  the  ultimate 
decision  is  often  taken  after  consultation  between  the  Ministries  concerned 
which  takes  place  after  the  enquiry  has  been  held  and  the  report  of  the 
inspector  has  been  made. 

(b)  Departmental  policy  frequently  changes,  notably  on  questions  of 
town  and  country  planning,  and  in  many  cases  neither  the  local  authority 
nor  the  private  person  concerned  in  the  dispute  knows  what  is  the  prevailing 
criterion  of  policy  on  which  the  issue  will  be  determined.  The  result 
of  this  is  to  infringe  the  second  limb  of  the  second  principle  of  natural 
justice,  viz.  that  every  party  is  entitled  to  know  in  good  time  the  case 
which  he  has  to  meet.  In  some  instances  he  never  knows  it  at  all  and 
much  time  and  effort  is  wasted  at  enquiries  in  debating  issues  which  are 
not  relevant,  while  the  real  issues  are  perforce  neglected. 

(c)  It  is  obvious  that  some  of  the  ultimate  decisions  must  be  decisions 
of  policy,  although  probably  most  of  them  are  not ; and  in  order  that 
the  judicial  part  of  the  procedure  shall  be  really  judicial  and  therefore 
be  directed  to  the  issues  which  really  matter,  we  think  that  in  every  case 
where  a question  of  the  policy  of  the  Department  is  concerned  that  Depart- 
ment should  furnish  to  the  interested  parties  a statement  in  writing  of 
this  policy  in  good  time  before  the  enquiry  so  that  they  may  be  able 
to  present  their  evidence  and  argument  in  a way  that  is  relevant  to  this 
policy. 

(d)  In  cases  where  the  interest  of  more  than  one  Department  is  involved, 
we  are  strongly  of  opinion  that  inter-Departmental  consultation  should 
take  place  before  and  not  after  the  conclusion  of  the  enquiry  and  that 
reports  of  the  Departments  concerned  should  be  furnished  to  the  parties 
in  good  time  before  the  enquiry  so  that  if  there  is  another  Department 
which  is  interested  in  the  matter,  the  parties  may  know  which  it  is  and 
what  is  the  policy  of  that  Department.  We  need  perhaps  hardly  say 


Printed  image  digitised  by  the  University  of  Southampton  Library  Digitisation  Unit 


EVIDENCE  OF  THE  GENERAL  COUNCIL  OF  THE  BAR 


67S 


that  this  recommendation  is  subject  to  the  overriding  needs  of  national 
security  of  which  we  suppose  the  Crown  must  be  the  judge. 


(e)  Apart,  however  from  this,  what  we  are  suggesting  should  be  part 
ot  the  normal  procedure  at  public  enquiries  is  no  more  than  is  and  has 
been  for  a very  long  time  the  practice  in  the  case  of  Private  Bills  in 
Parliament.  Reports  of  the  Ministries  concerned  in  the  subject  matter 
with  reasons  for  the  Minister’s  views  are  presented  and  are  available  to 
the  printers  and  the  petitioners  in  good  time  before  the  hearing  by  a 
further  practice  by  which  questions  are  by  leave 
ot  the  Committee  allowed  to  be  put  to  a representative  of  the  Ministry 
IS  one  which  we  should  like  to  see  extended  to  public  enquiries. 


7.  Procedure  at  the  Enquiry 

(a)  Apart  from  one  matter  of  great  importance,  we  are  not  aware  of 
my  grounds  ^r  criticism  of  the  manner  in  which  enquiries  are  conducted 
We  believe  that  a successful  attempt  has  in  most  cases  been  made  to 
approximate  the  procedure  to  the  procedure  which  has  been  found  to  be 
most  conducive  to  justice  in  the  ordinary  courts  of  law.  We  do  not 
sugpst  that  inspectors  should  be  bound  to  observe  rigid  rules  of  procedure 
or  to  be  fettered  by  the  rules  of  evidence.  They  do  and  no  doubt  will 
use  their  discretion  in  matters  of  this  sort,  while  seeing  that  informality 
is  not  allowed  to  degenerate  into  a travesty  of  judicial  procedure. 

(b)  The  matter  which  in  our  experience  has  caused  OTeat  concern  and 
a sense  of  injustice  is  that  form  of  procedure  of  which  enquiries  into 

V ■ sites  of  new. towns  have  furnished  a notorious  example  and 

which  IS  known  from  the  wording  of  the  statutes  as  “enquiries  into 
objections  . Under  this  form  of  procedure  the  promoters  are  not  called 
to  make  any  case  by  evidence  supporting  the  project  which  is  being 
promoted,  with  the  result  that  the  objectors  are  not  given  the  opportunity 
ot  cross^-exammmg  any  witness.  The  onus  is  shifted,  we  think  unfairly 
on  to  the  objectors  whose  interests  are  affected  often  to  a serious  degree 
by  the  project. 

(c)  The  same  procedure  has  frequently  been  adopted  at  enquiries  into 
objKtions  to  Development  Plans,  except  that  as  a general  rule,  the  planning 
pthority  has  been  willing  to  answer  any  case  made  by  the  objector.  It 
IS  perhaps  arguable  whether  the  phrase  “ enquiries  into  objections  ” neces- 
sarily involves  a reversal  of  what  would  be  the  normal  procedure  on  a 
Private  Bill  before  a Sel^t  Committee.  We  ^believe,  however,  that  it  is 
fund^ental  to  a truly  judicial  form  of  procedure  that  the  promoters  should 
first  be  compelled  to  call  evidence  in  support  of  their  case.  It  is  note- 
worthy that  so  far  as  we  know,  this  is  the  form  of  procedure  which 
IS  now  adopted  m all  cases  of  the  hearing  of  enquiries  into  the  compulsory 
acquisition  of  land  except  those  relating  to  the  requirements  of  the  armed 
lorces  of  the  Crown. 

{d)  We  are  aware  that  the  decisions  upon  the  sites  of  new  towns  have 
been  held  to  be  administrative  only  but  this  fact  does  not  alter  our 
view  of  what  should  be  the  procedure  at  a public  enquiry,  if  it  is  worth 
holding  such  an  enquiry  at  all.  In  our  view  it  is  only  in  exceptional  cases 
when  considerations  of  national  security  are  involved  that  the  normal 
judicial  procedure  should  not  be  followed  of  first  calling  on  the  promoting 
authority  to  justify  by  evidence  the  scheme  which  is  being  put  forward 
be  follow^d^^  should  be  made  plain  why  the  normal  procedure  is  not  to 


8.  Publication  of  the  Inspector’s  Report 

(o)  The  arguments  for  and  against  publication  of  the  reports  of  inspectors 
ho  ding  enquiries  are  fully  set  out  in  the  Report  of  the  DSnoughmore  Com-vp-  ")» 
mittee  and  we  do  not  need  to  repeat  them  here.  That  Committee  oa“ 
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balance  came  to  the  conclusion  that  publication  was  right  We  strongly 
endorse  that  view.  The  Committee  added 

“ Bv  that  we  do  not  mean  that  the  expense  of  printing  a long  report 
should  in  every  case  be  incurred  ; but  that  m all  cases  the  report  of  the 
inspector  should  be  made  available  to  the  parties  concerned  and  to  the 
Press,  and  in  important  cases  should  be  officially  published  by  the 
Department  responsible  for  the  inquiry.” 

(b)  In  support  of  our  conclusion  we  would  emphasise  that  in  our  view 
it  is  quite  impossible  for  the  person  whose  rights  are  or  may  be  affected  by 
ffi^Ministerl  decision  to  be  satisfied  that  the  document  which  obviously 
plavs  a major  part  in  bringing  about  that  decisioii  presents  a fair  picture 
of  what  occurred  at  the  enquiry  unless  he  can  see  for  himself  what  it  was. 
If  that  vital  document  is  withheld  from  the  parties,  the  loser  remains  a prey 
to  suspicion  of  injustice  and  even  the  winner,  as  Lord  Hewart  pointed  ^t, 
must  be  tempted  to  look  upon  the  result  as  a mere  piece  of  luck.  Ihe 
practice  of  giving  brief  reasons  in  the  official  letter  conveying  the  Minister  s 
decision  (a  practice  adopted  in  plantdng  appeals  but  not  in  enquines  into 
orders  for  the  compulsory  acquisition  of  land)  is,  in  our  opinion,  no 
adequate  substitute  for  publication  of  the  inspector’s  report. 


(c)  At  the  moment  it  is  not  even  known  what  is  the  general  form  of  these 
reports  They  may  be  a mere  prdcis  of  the  evidence  and  submissions: 
thev  may  contain  findings  of  fact,  a summary  of  the  submissions  and  a 
final  recommendation  based  on  stated  reasons.  We  think  that  they  should 
take  the  latter  form.  The  inspector  is  the  Minister’s  delegate  to  conduct 
the  judicial  part  of  the  enquiry  ; he  it  is  who  hears  and  sees  the  witnesses 
and  has  first-hand  knowledge  of  the  matter.  As  was  said  in  Sullivan  v. 
Sullivan  (1947,  P.  SO)  “ No  court  can  give  a proper  decision  in  any  case 
without  formulating  to  itself  at  the  time  of  the  decision  the  reasons  on 
which  such  decision  is  based  No  inspector  can  give  a proper  recom- 
mendation to  the  Minister  unless  he  formulates  to  himself  at  the  time  of 
his  recommendation  the  reasons  for  it. 


(if)  We  apprehend  that  if  the  report  is  to  be  of  real  guidance  to  the 
Minister  it  should  be  in  the  form  of  a reasoned  judgment.  Still  more  is 
this  the  case  if  the  parties  interested  are  to  see  that  the  enquiry  has  been 
judicially  conducted  and  that  no  mistake  of  commission  or  omission  has 
been  made.  It  must  also  be  remembered  that  in  very  many  of  these 
enquiries,  whether  planning  appeals  or  enquiries  into  compulsory  purchase 
orders,  there  is  little  or  no  dispute  about  the  facts.  What  is  in  dispute  is 
the  proper  manner  in  which  to  resolve  conflicting  interests.  This  requires 
an  exercise  of  reasoned  judgment  and  we  think  that  it  should  and  can  be 
performed  by  a competent  and  independent  inspector  in  the  light  of  ffie 
evidence  and  submissions  which  he  hears  and  in  the  light  of  the  Ministerial 
reports  and  statements  of  policy  which  we  have  recommended  should  be 
available  before  the  start  of  the  enquiry. 


(c)  It  has  been  objected  that  publication  of  the  inspector’s  report  would 
in  some  cases  of  length  and  complexity  be  impractical  because  of  the  mass 
of  documents,  plans,  statistical  tables  etc.  which  are  made  use  of  in  evidence 
at  the  enquiry.  We  are  not  suggesting  that  the  report  should  be  encumbered 
with  them.  They  are  available  to  the  parties  in  any  event.  What  is 
required  in  this  regard  is  a brief  summary  of  the  findings  which  are  the 
result  of  such  evidence  similar  to  the  findings  and  reasoning  of  the  judg- 
ment of  a Court  of  law  in  a complex  case.  Any  precis  or  notes  of  evidence 
taken  by  the  inspector  and  not  forming  part  of  his  report  should  be  open 
to  inspection  at  the  Ministry  by  the  interested  parties  for  a reasonable  time 
after  the  enquiry. 


(f)  We  regard  publication  of  the  inspector’s  reports  as  the  greatest  single 
improvement  in  the  present  machinery  of  Ministerial  enquiries  and  the  one 
most  calculated  to  engender  public  confidence  in  the  procedure.  We 
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accordingly  recommend  that  in  all  cases  such  reports  should  be  in  the  form 
we  have  suggested  and  should  be  published  in  the  manner  recommended 
by  the  Donoughmore  Committee.  In  this  matter'  also  it  is  noteworthy 
that  the  Minister  of  Education  adopts  a procedure  of  publication  which 
does  not  appear  to  hamper  the  correctness  of  his  ultimate  decision. 

9.  The  Minister’s  Decision 

(a)  The  final  decision  of  the  Minister  is  recognised  to  be  an  administra- 
tive decision  taken  as  a matter  of  policy  for  which  he  is  responsible  to 
Parliament.  We  apprehend  that  in  most  cases  he  will  follow  the  report 
of  the  inspector  but  it  is  plain  that  he  is  at  liberty  to  take  a decision  in  the 
opposite  sense.  In  either  event  we  think  that  this  decision  should  be  in  a 
form  which  plainly  states  the  facts  and  gives  the  reasons  for  it  and  includes 
a ruling  on  any  question  of  law  raised  by  an  objector  or  appellant.  This 
is  particularly  applicable  in  cases  of  the  compulsory  acquisition  of  land. 
Where  a man’s  property  is  compulsorily  taken  from  him  in  the  interest  of 
the  community,  it  is,  we  submit,  an  elementary  requirement  of  justice  that 
he  should  know  on  what  facts  and  for  what  reasons  whether  of  policy 
or  not  it  has  been  done.  In  cases  where  the  Minister  reaches  a conclusion 
which  differs  from  that  of  the  Inspector,  it  is  all  the  more  important  that 
the  Minister’s  findings  of  fact  and  the  reasons  for  the  difference  of  view 
should  be  given.  It  seems  that  they  would  almost  inevitably  be  reasons 
of  policy  and  if  that  is  so,  we  do  not  understand  why  the  person  concerned 
whether  it  be  the  private  owner  or  the  local  authority,  should  not  know 
what  the  national  policy  is.  Of  course,  if  considerations  of  national  security 
are  involved,  the  position  is  wholly  different  and  in  this  as  in  other  parts 
of  this  Memorandum  we  recognise  that  such  considerations  must  inevitably 
override  any  general  rule. 

(b)  We  have  already  indicated  that  we  think  that  any  inter-Departmental 
consultation  should  take  place  before  and  not  after  the  enquiry.  We 
think  that  as  a general  rule  the  Minister  should,  if  he  proposes*  to  inform 
hirnself  on  the  matter  of  the  enquiry  through  channels  which  are  extraneous 
to  it,  gather  this  information  before  the  enquiry  takes  place  and  embody 
it  in  any  statement  of  policy  which  he  provides.  In  exceptional  cases 
it  may  be  that  such  additional  information  will  come  to  him  after  the 
making  of  the  inspector’s  report.  If  it  does  and  it  so  far  influences  him 
as  to  take  a decision  contrary  to  the  report  of  the  inspector,  we  think 
that  the  statement  of  his  decision,  in  addition  to  the  reasons  for  it,  should 
contain  a statement  of  the  additional  information  which  has  influenced 
his  final  decision.  In  all  such  cases  we  think  that  the  parties  concerned 
should  be  given  a fair  opportunity  of  submitting  their  observations  on  the 
additional  information  before  the  decision  is  taken. 

10.  Rights  of  Appeal 

(a)  Appeals  on  Questions  of  Law 

The  High  Court  of  Justice  exercises  a supervisory  jurisdiction  to 
compel  Ministers  to  keep  within  their  powers.  The  Donoughmore  Com- 
mittee was  of  opinion  that  the  existing  procedure  for  invoking  this 
jurisdiction  is  not  satisfactory  and  should  be  replaced  by  procedure 
“more  modern,  more  simple  and  less  expensive”.  The  procedure  which 
this  Committee  had  in  mind  was  a simplified  procedure  applicable  to 
cases  of  an  excess  of  jurisdiction  where  an  application  for  an  order  of 
certiorari  is  appropriate  and  to  cases  of  an  error  of  law.  We  respect- 
fully adopt  this  view  and  are  of  opinion  that  there  should  be  an  absolute 
right  of  appeal  in  such  simple  form  as  may  . be  thought  desirable  to  the 
High  Court  of  Justice  from  a decision  of  a Minister  on  any  question 
of  law. 
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(b)  Appeals  on  questions  of  Fact 

(i)  This  is  a matter  which  has  caused  us  hesitation  and  difficulty. 
By  such  appeals  we  mean  appeals  from  decisions  o-f  a Minister  on 
merits,  even  though  as  we  have  pointed  out,  in  many  cases  the  facts 
are  not  in  dispute. 

On  the  one  hand  it  may  be  strongly  urged  that  the  Minister’s  decision, 
being  in  the  last  resort  an  administrative  decision,  should  be  final  and 
that  if  some  or  all  of  the  safeguards  to  which  reference  has  been  made 
are  adopted,  there  will  be  no  need  for  any  further  control  by  way  of 
an  appellate  jurisdiction.  On  the  other  hand  it  may  be  equally  strongly 
urged  that  Ministers  are  not  infallible  and  that  if  justice  is  to  be  fully 
secured,  a right  of  appeal  in  certain  circumstances  on  the  merits  of  a 
case  is  required,  'niis  view  is  supported  by  the  evident  possibility  that 
the  facts  alleged  to  be  the  basis  of  the  decision  may  be  wrong  and 
the  reasons  given  for  it  may  be  mistaken. 

(ii)  We  have  found  the  issue  difficult  to  decide  but  two  matters  have 
led  to  our  conclusion  that  some  right  of  appeal  should  be  given.  The 
first  is  that  in  the  twenty  odd  years  which  have  elapsed  since  the 
Donoughmore  Committee  made  its  report  and  recommended  that  there 
should  be  no  right  of  appeal  on  questions  of  fact,  the  scone  of  delegated 
legislation  has  very  substantially  increased  and  the  interference  with 
private  rights  and  interests  which  may  be  brought  about  by  decisions 
of  Ministers  occurs  today  on  a scale  which  may  not  have  been  wholly 
envisaged  in  1930.  It  shows  no  sign  of  decreasing.  The  second  and 
perhaps  more  important  reason  is  that  there  can  be  no  doubt,  we  think, 
that  the  existence  of  some  measure  of  control  in  the  form  of  an  appellate 
tribunal  will  in  very  large  degree  assist  to  keep  a salutary  check  upon 
those  abuses  of  power  which  are  inherent  in  a system  whereby  an 
individual’s  rights  and  interests  are  subject  to  the  unfettered  discretion 
of  a Minister. 

(iii)  The  next  difficulty  is  to  decide  to  what  body  the  appellate  function 
is  to  be  assigned.  We  have  considered  the  possibility  of  creating  for 
this  purpose  an  administrative  division  of  the  High  Court  but  for  the 
reasons  given  by  the  Report  of  the  Donoughmore  Committee  we  think 
that  such  a development  of  the  constitution  is  inappropriate  and  undesir- 
able. For  a variety  of  reasons  we  have  reached  the  conclusion  that 
control  of  this  kind  should  appropriately  be  given  to  Parliament  (to  be 
exercis^  by  a Select  Committee)  as  the  origin  of  the  powers  of  legis- 
lation in  effect  exercised  by  Ministers  under  the  delegation  of  this  duty 
to  them. 

(iv)  Before  setting  out  these  reasons  we  would  draw  attention  to  the 
fact  that  in  Private  Bills  procedure  an  appeal  is  in  fact  secured  by 
the  right  of  opponents  of  the  Bill  to  petition  against  it  in  both  Houses. 
This  matter  was  much  debated  (cr)  before  the  Dunnico  Committee  in 
1930  which  reported  its  “ agreement  with  the  evidence  that  opponents 
are  provided  with  a second  Court  if  they  feel  aggrieved  by  the  decision 
of  the  first  . . . and  it  seems  clear  that  they  do  not  abuse  that 
privilege  to  any  extent”  and  (b)  in  1955  the  Joint  Committee  on  Private 
Bill  Procedure,  before  whom  evidence  was  given  on  behalf  of  the  Parlia- 
mentary Bar  discussed  at  length  the  alternative  system  of  Joint  Com- 
mittees. The  Report  (p.  64)  expressly  refers  to  “the  understandable 
desire  of  all  Petitioners  for  a second  opportunity  ” and  reported  against 
any  alteration  in  the  present  system. 

(v)  The  reasons  which  have  led  us  to  the  conclusion  that  the  appellate 
function  should  be  entrusted  to  Parliament  are: 

Firstly  that  Parliament,  as  we  have  pointed  out,  is  the  origin  of 
the  powers  of  delegated  legislation  entrusted  to  Ministers.  What 
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is  eff^ted  thereby  is  the  working  out  of  broad  principles  of  policy 
which  ^ Parliament  has  not  the  time  or  technical  knowledge  to 
deal  with  itself.  Where  challenge  to  the  delegated  decision  properly 
arises,  it  seems  appropriate  that  the  final  decision  should  be  made 
by  the  paramount  legislative  authority. 

Secondly  that  since  upon  the  merits  of  a case  a Minister’s  decision 
may  well  be  based  on  considerations  of  policy,  it  seems  that  power 
to  revise  a particular  expression  of  policy  should  reside  in  the 
authority  to  which  the  Minister  is  ultimately  responsible. 

Thirdly  that  such  a scheme  is  not  without  something  in  the  nature 
of  procedural  precedents. 


(vi)  Between  the  wars  there  was  developed  the  Special  Order  procedure 
under  which  appeal  might  be  made  to  a Select  Committee.  In  practice 
It  applied  chiefly  to  Orders  relating  to  Gas  and  Electricity.  When  the 
Minister,  after  a local  enquiry,  made  an  order,  it  was  referred  to 
Parhament  and  it  was  open  to  any  person  to  present  a petition  to  be 
heard  upon  merits  against  the  Special  Order  (Standing  Order  191  of 
the  House  of  Lords,  1910).  The  Standing  Order  provided  that  before 
a hearing  was  panted  the  Special  Orders  Committee  had  to  consider 
on  grounds  both  particular  and  general,  whether  there  ought  to  be  a 
further  enquiry  by  a Select  Committee.  In  the  result  only  questions 
ot  substance  and  unportance  were  referred  to  a Select  Committee  and 
m only  a small  number  of  cases  did  a hearing  take  place.  It  was 
generally  thought  that  the  existence  of  this  right  of  appeal  had  a salutary 
effect  on  the  Departments  concerned  and  tended  to  ensure  that  Ministerial 
decisions  were  fairty  and  properly  made.  The  burden  on  Parliamentary 
time  in  fact  proved  very  small.  The  gas  and  electricity  industries  have 
since  been  nationalised  and  the  Special  Order  procedure  has  fallen  into 
desuetude. 

(vii)  The  Special  FarHamentary  Procedure  was  instituted  in  1945  and 
applies  to  a number  of  the  more  important  Ministerial  Orders  for 
example  under  the  Water  Acts  and  the  Town  and  Country  Planning 
Acts.  It  gives  to  persons  aflected  a right  to  petition  Parliament,  and 

case  for  hearing  is  made  out,  it  provides,  in  effect,  an 
appeal  to  a Joint  Select  Committee  of  both  Houses. 

rxS'tiP  ^ opinion  that  a simple  procedure  could  be  devised 

on  the  Imes  of  these  precedents  to  provide  for  appeal  on  merits  from 

various  safeguards 

hTI?  ^ , already  recommended  are  adopted,  there  will  be  any 

flood  of  appeals.  In  fact,  if  the  whole  machinery  is  open  and  the 
prmcipks  of  natural  justice  are  applied,  we  think  that  appeals  will  be 
rare.  The  procedure  must  provide,  as  the  precedents  do,  against  anneals 
with  no  substance  m them  and  this  could  be  done  by  means  of  a SfAng 
committee  which  would  admit  only  those  appeals  which  contain  a point 
of  real  substance  and  importance.  Such  a sifting  would  be  a further 
check  on  the  waste  of  Parliamentary  time.  We  do  not  think  that  the 
tha'ftu  would  be  in  any  degree  heavy:  we  do  think 

opinion  the  foregoing  safeguards  are  needed  to  restore  public 
admimstrative  procedures  and  to  protect  the  community 
frorn  that  abuse  of  power  which  though  not  an  existing  evil  is  nevertheless 

the  Tasf  tonfv'fi  1,°’"’^  experience  and  the  legislative  histor^ 

of  the  last  iwenty-flve  years  has  convinced  us  that  these  safeguards  are 

Comrnmfrr^orTed  In  Wll''  Donoughmore 
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ministerial  tribunals 

11  We  have  endeavoured  to  consider  singly  the  large  number 

ihese  Tribunals.  Many  of  them  from  what  we  know  and  from  the  mtama 

tion  which  we  have  obtained  function  in  ^ f ollow^^^ 

annear  to  do  their  work  less  admirably.  The  toliowing  are  luc 
general  matters  to  which  we  think  attentmn  should  be  directed  m considering 
the  constitution  and  working  of  these  tribunals. 

(a)  Appointment  ol  members  of  tribunals 

Except  for  special  reasons  which  constitute  an  exceptional  case,  we  tlnnk 
for  reasons  already  given  it  undesirable  that  where  a Department  may 
itself  be  a party  to  the  proceedings  before  the  tribunal,  the  members  of 
the  tribunal^should  be  appointed  by  the  Minister  himself.  The  reasons 
for  this  we  venture  to  think,  are  obvious.  Such  ™ 
independence  which  is  a prerequisite  to  the  exercise 

Tf  he  stru<ydes  mentally  to  attain  it,  that  effort  itself  hiay  lead  to  a 
distortion  Zl  judgment.  The  more  fairminded  he 

is  in  danger  of  being  unfair.  As  a general  rule  we  think  that  Chairmen 
of  these  tribunals  should  be  persons  with  legal  qualifications. 

(b)  Hearings  in  Poblic 

In  the  case  of  some  tribunals  the  rules  of  procedure  exclu^  l^th^ 
public  and  the  Press  from  being  present  at  the  bearing.  We  thi^  that 
this  lack  of  publicity  is  basically  wrong  and  we  see  no  reason  why  any 
of  these  tribunals  should  transact  its  business  in  secret. 

(c)  Representation  of  Parties 

In  the  case  of  a number  of  tribunals  the  right  of  representation  by 
counsel  or  solicitor  is  either  expressly  excluded  or  representation  is  perm^^^ 
only  by  leave  of  the  tribunal.  We  regard  this  as  a demal  of  a fundamental 
right  which  belongs  to  all  citizens.  It  may  well  be  that  in  a l^ge  number 
of  cases  the  right  wiU  not  be  required  and  will  not  normally  be  exercised 
but  no  limitations  should,  in  our  view,  be  placed  upon  it.  It  is  obviously 
right  in  certain  cases  that  a party  should  be  entitled  to  be  represented 
bv  an  official  of  his  union  and  we  have  no  desire  to  restrict  this  in  any 
■way  or  any  other  representation  which  is  at  present  accorded. 

(d)  Reasons  for  decisions 

We  understand  that  few  of  these  tribunals  give  reasons  for  their  decisions. 
We  have  already  indicated  the  importance  of  the  formulation  of  reasons 
as  a check  on  arbitrary  decisions.  This  check  is  particularly  required,  in 
our  view,  in  the  case  of  tribunals  with  little  or  no  training  in  the 
appreciation  of  the  weight  of  evidence. 

(e)  Right  of  appeal 

We  think  that  there  should  in  all  cases  be  a right  of  appeal  on  merits 
from  decisions  of  tribunals  of  ffist  instance.  The  salutary  effect  of  the 
existence  of  an  appellate  jurisdiction  has  already  been  noted.  The  Rent 
Tribunals  which  in  the  course  of  their  history  (now  possibly  drawing  to 
a closel  have  provided  an  effective  example  of  what  is  most  undesirable 
in  Mimsterial  Tribunals,  have  notably  lacked  this  check  on  their  proceed- 
inss  That  they  have  with  such  relative  frequency  figured  in  the  Divisional 
Court  is  perhaps  a measure  of  the  lack  of  confidence  in  their  operations. 

Generally  the  justification  of  many  of  the  practices  to  which  exception 
may  be  taken  in  the  working  of  these  tribunals  is  that  thmr  procedure 
must  be  informal  and  cheap.  While  appreciating  the  need  for  these  qualities, 
we  venture  to  suggest  that  it  is  necessary  to  see  that  the  pursuit  of  them 
does  not  become  an  end  in  itself.  The  function  of  these_  tribunals  is  or 
should  be  to  do  justice  and  not  to  reach  a decision  which  is  so  informally 
and  cheaply  obtained  that  it  may  or  may  not  be  just. 
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SUMMARY 

We  therefore  submit  the  following. 

A.  Enquiries 

{a)  Inspectors  appointed  to  conduct  an  enquiry  should  not  be  drawn 
from  the  staff  of  a Department.  They  should  be  persons  independent  of 
any  of  the  Departments : they  should  be  paid  out  of  central  funds  and, 
if  it  is  thought  desirable,  drawn  from  a panel  created  for  the  purpose. 

(6)  As  a general  rule  all  consultation  between  interested  Departments 
should  take  place  before  and  not  after  the  enquiry.  If  such  consultation 
has  to  take  place  after  the  enquiry  the  parties  should  be  informed  of  the 
fact  and  of  the  substance  of  the  representations  of  the  other  Departments 
and  should  be  given  an  opportunity  of  submitting  observations  thereon. 
Reports  from  Departments  other  than  that  holding  the  enquiry  should, 
if  they  have  any  interest  in  the  matter,  be  made  available  to^  the  parties 
concerned  in  the  proceedings  in  good  time  before  the  enquiry.  Parlia- 
mentary practice  in  the  case  of  Private  Bills  should  be  followed. 

(c)  Any  policy  of  the  Department  holding  the  enquiry  which  is  relevant 
to  the  subject  matter  of  it  should  be  communicated  in  a written  statement 
to  the  parties  concerned  in  good  time  before  the  enquiry  is  held. 

(cO  Procedure  at  the  enquiry  should  approximate  as  closely  as  possible 
to  the  normal  procedure  of  the  ordinary  courts  of  law. 

(e)  The  inspector’s  report  of  the  enqui^  should  contain  his  findings, 
a summary  of  the  contentions  of  the  parties,  his  recommendations  and  a 
statement  of  his  reasons  for  it.  This  report  should  be  made  available 
to  the  parties  and  to  the  Press. 

i(/)  Except  in  exceptional  cases  the  Minister  should  not  seek  further  to 
inform  himself  about  the  matter  after  the  enquiry  is  closed.  If  additional 
information  reaches  him  through  extraneous  channels  which  materially 
influences  his  mind  the  parties  should  be  informed  what  it  is  and  given 
an  opportunity  to  submit  observations  on  it. 

■(g)  The  Minister’s  decision  should  contain  a statement  of  the  facts  and 
reasons  on  which  it  is  based. 

(h)  There  should  be  an  absolute  right  of  appeal  on  any  question  of  law 
to  the  High  Court. 

(/)  Subject  to  a procedure  which  eliminates  all  appeals  not  raising  a 
point  of  real  substance  and  importance  there  should  be  a right  of  appeal 
on  merits  to  Parliament  by  a hearing  before  a Select  Committee. 

B.  Administrative  Tribunals 

(a)  No  tribunal  should  be  constituted  so  as  to  include  any  memiber 
appointed  by  a Minister  whose  Department  is  concerned  in  the  subject 
matter  of  the  proceedings  or  whose  officials  appear  to  represent  the  Minister 
in  the  proceedings.  Chairmen  should  as  a general  rule  only  be  legally 
qualified  persons. 

(b)  The  proceedings  of  all  tribunals  should  be  conducted  in  public. 

(c)  Any  party  appearing  before  any  tribunal  should  be  entitled  to  be 
represented  by  counsel  or  a solicitor. 

(d)  Reasons  for  the  decisions  of  tribunals  should  as  a general  rule  be 
given. 

(e)  There  should  in  the  case  of  all  tribunals  be  an  unrestricted  right 
of  appeal  on  merits  to  an  appellate  tribunal. 

(f)  Informality  and  cheapness  should  not  be  achieved  at  the  expense 
of  justice. 

These  submissions  are,  as  we  think  we  have  made  clear,  subject  in 
appropriate  cases  to  overriding  considerations  of  national  security. 

32291  A 4 
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Days  31^ 

P.  67 

Q.  580/3. 


P.  68 

Q.  587. 


P.  68 


Q. 591 . 


P.  69 


Q.  594. 


Addendum  to  the  Memorandum  already  submitted  by  the  Council 
Since  the  Memorandum  was  prepared  we  have  had  an  opportunity  of 
readme  the  evidence  submitted  on  behalf  of  a nuinber  of  Government 
DeparFments,  and  in  particular  on  behalf  of  the  Ministry  of  Housing  and 
Local  Government,  the  department  which  above  all  others  is  concerned 
with  the  types  of  enquiries  with  which  our  Memorandum  deals.  It  is  also 
the  department  which  above  all  others  offends,  as  we  think,  the  rules 
of  natural  justice  and  is  the  main  defender  of  the  present  system.  It  is 
for  these  reasons  that  we  have  in  substance  confined  the  comments  we 
desire  to  make  to  the  evidence  given  on  behalf  of  that  Ministry  and 
printed  in  Minutes  of  Evidence  3/4  and  5.  The  differences  between  our 
views  and  those  expressed  on  behalf  of  the  Ministry  of  Housing  and 
Local  Government  are  so  many  that  to  attempt  to  make  a detailed  reasoned 
reply  would  involve  a lengthy  document  and  we  doubt  whether  it  would 
be  a*s  helpful  to  the  Committee  as  an  attempt  to  concentrate  on  the  main 
points.  We  have  therefore  selected  certain  passages  from  the  evidence 
and  set  them  out  with  our  short  comments  added  in  each  case  underneath. 
We  appreciate  that  it  can  be  said  that  this  method  is  open  to  the  danger 
of  taking  sentences  of  the  evidence  out  of  their  context  and  of  consequent 
misinterpretation.  We  hope  therefore  that  the  Con^ttee  will  treat  the 
references  to  the  evidence  as  inclusive  of  the  setting  in  which  they  appear. 

We  would  also  ask  the  Committee  to  bear  in  mind  that  many  of  our 
comments  in  relation  to  compulsory  purchase  orders  are  equally  applicable 
to  the  far  more  numerous  class  of  planning  appeals : and  also  that  some 
very  serious  objections  to  the  present  law  as  to  development  plans  are 
objections  to  the  powers  given  to  the  Minister  and  local  authorities 
by  Parliament. 

The  Inspector  is  jully  in  touch  with  the  policy  of  the  Department.  He 
would  know  the  views  of  other  Departments  if  they  have  already  been 
produced.  He  will  have  the  file.  Consultation  (prior  to  the  enquiry)  is 
not  very  common  in  relation  to  requisition  of  land. 

The  file  may  also  contain  departmental  minutes.  He  (the  Inspector)  has 
everything  that  the  Department  has  that  might  be  relevant  to  the  case. 

None  of  this  information  is  available  to  the  objector  who  may  therefore 
address  his  evidence  and  arguments  to  the  wrong  points.  He  might 
none  the  less  have  an  answer  to  the  right  point  if  his  attention  were 
directed  to  it.  The  evidence  would  suggest  too  that  the  Inspector  would 
know  the  opinions  expressed  by  his  own  and  other  departments  and 
by  the  acquiring  authority.  It  may  be  true  that  inter-departmental 
discussions  are  rare  prior  to  an  enquiry  into  compulsory  purchase  orders. 
They  are  certainly  not  uncommon  prior  to  planning  enquiries  and  in 
the  case  of  compulsory  purchase  orders  are  most  likely  to  happen — and 
do  in  fact  do  so — ^when  the  order  is  an  important  one  and  certain 
to  be  contentious.  In  such  cases  a perusal  of  the  file  might  well  affect 
the  Inspector’s  mind. 

The  form  (a  standard  form  in  which  the  arguments  in  the  case  are 
sumfnarised)  contains  particular  points  to  which  as  a matter  of  policy  the 
Minister  is  paying  particular  attention. 

If  current  policy  can  be  related  to  a number  of  points  written  down 
in  the  Ministry,  there  would  seem  to  be  no  reason  why  objectors  should 
not  be  informed  of  them  as  matters  likely  to  affect  the  decision.  They 
would  then  have  a fair  chance  to  meet  the  real  case  against  them. 
Parliament  also  could  consider  the  policy  so  laid  down. 

As  to  the  method  of  introducing  modifications  into  an  order. 

The  objector  is  given  no  opportunity  to  comment  on  the  proposal  or 
tP  suggest  alternative  modifications.  ; 
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In  practice  a local  authority  acquiring  land  must  prove  its  case. 

Accepted  as  to  local  authorities  but  not  as  to  other  government 
departments,  ’ e.g.  The  Forestry  Commission. 

The  Ministry  of  Housing  and  Local  Government  has  had 
particularly  with  the  Ministry  of  Agriculture  but  in  relation  to  planning^' 
rather  than  in  relation  to  compulsory  acquisition.  It  is  agreed  with  the 
Ministry  of  Agriculture  that  they  would  be  willing  for  their  officials  to 
give  evidence  in  such  cases. 

This  is  a recent  development  In  planning  appeals  the  only  evidence 
is  frequently  a letter  containing  merely  an  expression  o-f  opinion  witho-ut 
supporting  facts.  The  new  practice  would  appear  to  be  applicable  to 
both  planning  and  compulsory  acquisition  cases. 

“/  am  not  sure  that  I feel  able  to  answer  as  to  his  {the  ordinoi-y  citizen’ s)'?.i\ 
natural  expectations.  To  my  mind  the  procedure  is  a necessary  one  for^‘ 
the  purpose  of  government.” 

This  is  the  first  of  several  passages  in  which  the  Ministry  appears  to 
be  concerned  above  all  things  with  administrative  convenience  and 
permits  the  thoughts  and  expectations  of  the  citizens  to  be  brought  into 
consideration  only  if  to  do  so  would  not  involve  administrative 
inconvenience. 


As  to  publication  of  reports: 

(/)  Inspectors  should  be  specialists. 

(ii)  Inspectors  act  in  a dual  capacity. 

{a)  Technical  and  factual. 

(b)  Application  of  policy. 

Therefore  publication  of  inspector's  recommendation  would  cause 
embarrassment  to  the  Minister  if  he  wished  to  differ  from  "one  of  his 
officers.” 

(i)  We  agree  this  is  normally  desirable. 

(ii)  The  existence  of  this  dual  capacity  is  the  cause  of  much  of  the 
present  dissatisfaction.  The  alleged  “ embarrassment  ” of  the  Minister 
can  only  be  due  either  to  a desire  to  eliminate  inconvenient  findings  of 
fact,  a desire  which  should  not  be  gratified,  or  to  a desire  not  to  have 
to  overrule  an  “ officer  ” publicly,  a desire  which  can  be  met  by  separating 
Inspectors  from  the  Department  to  which  they  are  reporting.  ' Publication 
of  the  broad  lines  of  current  policy  would  also  help  to  alleviate  the 
alleged  embarrassment.  The  Inspector’s  recommendation  is  of  course 
important  and  interesting  to  an  objector  but  even  more  important  to 
him  is  to  know  what  facts  (technical  and  other)  the  Inspector  found. 


As  to  publication  of  reports : 

{Hi)  The  strain  on  the  Inspectorate  of  producing  "reports  polished  to 
point  where  they  would  feel  comfortable  about  publishing  them  ”. 

The  length  of  reports.  Publication  would  involve  "a  much  larger 
inspectorate  ”.  " I see  no  advantage  to  the  objector  or  to  the  local  authority 
in  the  report  being  published  provided  that  we  give  as  we  do,  really  full 
reasons  for  our  decisions  . . (Q.617).  "I  cannot  see  it  does  anyone 

any  good.” 

Polish  would  not  appear  to  be  necessary.  If  a report  is  a reasoned 
document  adequate  for  the  purpose  of  fully  informing  the  Minister,  it 
can  surely  be  published  without  discomfort  to  the  Inspector.  If  it  is 
not,  it  would  appear  not  to  have  fulfilled  its  function.  As  to  the  length 
of  reports  we  have  nothing  to  add  to  the  Memorandum.  As  to  the 
size  of  the  Inspectorate  we  believe  that  most  of  the  present  Inspectors 
are  quite  capable  of  writing  an  adequate  report  and  in  fact  do  so.  We 
doubt  the  validity  of  the  point  but  even  if  a larger  inspectorate  was 
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required,  it  would  be  the  price  of  elementary  justice.  The  advantage 
to  the  parties  of  publication  of  the  report  is  primarily  to  know  wt^t 
facts  the  Inspector  found  and  his  inferences  from  those  facts.  The 
ministerial  letters  of  decision  do  not  reveal  this.  In  so  far  as  findings 
are  disclosed  on  controversial  facts,  no-one  knows  whether  they  are  the 
findings  of  the  Inspector  or  of  some  other  officer  and  in  so  far  as  they 
give  reasons  no-one  knows  whether  they  are  the  Inspector’s  reasons 
or  are  the  department’s  reasons  reached  without  seeing  the  land  or  the 
witnesses. 

No-one,  so  far  as  we  know,  has  suggested  publication  of  departmental 
minutes  as  to  the  report.  Once  that  has  been  published,  such  minutes 
would  be  private  to  the  Department.  We  do  not  appreciate  why  it 
should  be  more  embarrassing  for  a Minister  to  overrule  an  Inspector 
than  for  an  appellate  court  to  overrule  an  inferior  court  on  matters 
involving  policy  and  discretion,  e.g.  as  to  the  custody  and  care  of  children. 
Nor  do  we  see  why  if  an  inspector  can  be  told  what  is  the  Minister’s 
policy,  the  public  should  not  be.  After  all  the  policy  relates  to  the 
property  and  businesses  of  the  public. 

Policy  and  the  Oxford  roads.  "The  Minister  is  clearly  going  to  have 
a very  difficult  task  in  reaching  a decision  and  wants  to  have  as  little 
embarrassment  as  he  can.  He  does  not  wish  to  publish  the  fact  that  people 
in  his  confidence  took  some  different  view  from  the  one  he  wants  to  take.'* 
The  decision  to  avoid  embarrassment  is  understandable  in  an  adminis- 
trative department.  This  decision  we  think,  is  to  be  weighed  against  the 
sense  or  fear  of  injustice  in  the  mind  of  the  citizen  whose  rights  are 
affected.  If,  as  we  think,  “ people  in  his  confidence  ” means  Inspectors, 
we  repeat  that  the  point  would  not  arise  if  they  were  not  officers  of 
the  Minister. 


P. 73 

Q.  622. 


P.  73 

Q.  627. 


P.  74 

Q.  636. 


P.  74 

Q.  636. 


P.  74 

Q.  640. 


We  have  hardly  ever  had  it  said  to  us  by  an  objector  or  an  appellant 
that  the  report  ought  to  be  published. 

There  must  be  some  misunderstanding.  The  Ministry  cannot  be 
unaware  of  the  many  representations  from  many  quarters  on  this  point 
in  the  course  of  many  years. 

A certain  amount  of  confusion  arises  from  the  feeling  that  these  (C.P.O.J) 
are  some  kind  of  semi-legal  proceedings. 

The  proceedings  certainly  involve  rights  of  property  and  other  interests 
of  citizens.  If  the  Ministry  does  not  conceive  them  to  be  even  semi-legal 
proceedings,  it  seems  to  be  regarding  its  functions  as  those  of  a benevolent 
autocracy. 

All  such  minutes  are  . . . confidential  and  to  publish  them  would 

embarrass  the  Minister. 

We  think  that  there  is  a fundamental  difference  between  publication 
of  the  report  and  publication  of  minutes  advising  the  Minister  as  to 
what  his  decision  should  be  having  regard  to  the  report. 

I also  think  we  should  get  very  much  less  full  reports  and  different  sorts 
of  recommendations  if  we  published  them. 

See  comment  on  Q.647  below. 

I equally  fail  to  understand  what  advantage  there  is  to  the  objector. 

An  objector  wants  to  be  satisfied  that  the  decision  has  been  reached 
on  fair  findings  of  fact  on  the  evidence  and  for  reasons  relevant  to 
those  facts. 

. The  citizen  . . . bewildered  by  getting  this  lengthy  document. 

We  do  not  think  the  document  need  be  lengthy  or  bewildering.  At 
any  rate  it  is  better  to  be  bewildered  than  blind;. 
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“Rather  less  frank  reports.  Some  of  our  inspectors’  comments  . . ‘q  547 

are  sometimes  very  revealing  and  could  not  be  put  in  a public  report.” 

Judges  and  lay  justices  do  not  refrain  from  candid  comment.  We 
see  no  reason  why  inspectors  should  not  be  equally  candid;  An  indepen- 
dent status  would  tend  to  secure  frankness,  if  there  is  any  substance  in 
this  contentio'n. 


Keeping  inspectors  up  to  date  with  policy.  p.  76 

We  repeat  that  if  settled  policy  can  be  declared  to  the  inspectorate,^' 
it  can  and  should  be  declared  to  Parliament  and  the  public. 

We  do  sometimes  informally  talk  to  a local  authority’s  officers  and^  tt 
say  ..  . Q- 

In  our  experience  there  is  very  close  liaison  between  local  authorities 
and  the  Ministry’s  Regional  Officers : and  few  major  decisions  are  taken 
by  local  authorities  without  prior  consultation  at  that  level.  We  do 
not  know  how'  far  the  Regional  Officers  consult  their  headquarters  before 
expressing  an  opinion. 


Minister’s  own  views. 

“ Embarrassed.” 
“Somewhat  inhibited.” 


p.  77 

Q.  662/3. 


Obviously  a Minister  and  those  advising  him  are  less  free  to  find  facts 
as  they  would  like  them  found  if  the  report  is  published.  This  we 
think  is  a proper  restraint.  We  fail  to  appreciate  the  “ embarrassment  ” 
of  reaching  a different  decision  on  policy.  It  merely  means  that  the 
Minister  must  produce  good  reasons  for  differing  from  the  recommenda- 
tion of  the  report,  and  be  prepared  to  declare  his  policy  and  maintain 
it  if  called  on  to  do  so  in  Parliament.  Every  Government  has  to  decide 
and  justify  its  policy  with  regard  to  the  reports  of  specially  appointed 
Committees  but  the  embarrassment  of  differing  from  or  ignoring  the 
reports  of  such  committees  does  not  seem  to  be  insuperable. 

/ find  it  hard  to  think  he  {the  Inspector)  would  be  ini.  possession  ofP-  79 
information  not  common  to  the  parties.  He  might  be  in  possession  of^' 
departmental  advice,  not  about  what  shall  happen  in  a particular  case  but 
about  the  need  for  a partcular  service.  See  also  Q.675. 


If  as  we  understand  the  Inspector  has  the  file,  it  may  well  contain  all 
sorts  of  information,  accurate  and  inaccurate  which  the  parties  did  not 
know  about  or  consider  relevant.  The  “ departmental  advice  ” might 

well  give  an  Inspector  his  “ cue  ”.  Our  experience  leads  us  to  believe 

that  there  is  much  more  discussion  between  Ministry  Officers  and  local 
authorities,  particularly  on  major  controversial  issues,  than  is  suggested 
by  this  evidence. 

Proceedings  after  report — "What  is  usually  obtained  is  not  additional 
information  but  expert  advice  or  the  views  of  a Department  on  policy.”  ^q. 

As  the  Chairman  pointed  out  the  difference  between  additional 

information  and  expert  advice  is  a very  fine  one.  There  is  no  reason 

to  suppose  that  a Ministry’s  “ experts  ” are  either  more  or  less  fallible 
than  other  experts.  On  the  comparatively  rare  occasions  when  the 
Ministry  of  Transport’s  experts  have  given  evidence,  this  has  been  clear. 

All  should  stand  or  fall  on  the  test  of  cross-examination. 

If  an  officer  of  a department  . . . has  produced  a report  or  cwp,  go 
allegation  of  facts  about  the  site  which  are  material  to  the  issue,  then  1 Q-  682. 
should  think,  myself,  that  that  certainly  should  be  disclosed  and  one  should 
be  prepared  to  be  examined  on  it. 

We  should  be  happy  to  think  that  this  has  been,  is,  and  will  be  the 
practice,  particularly  if  the  existence  of  such  reports  is  disclosed.  If 
an  Inspector  is  to  be  regarded  simply  as  an  officer  of  the  department, 
his  report  too  should  be  disclosed.  • 
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P.  82 

Q.  705/7. 


PP.  S4/5 
Q.  721/3. 


Minutes  of 
Evidence 
Day  5. 

P.  115 
seq. 


P.  123 

Q.  1002. 


Q.  1004 


seq. 


P.  130 

Q.  1079. 


P.  134 

Q.  1 104/8. 


P.  135 

Q,  1110. 


P.  139 

Q.  1143. 


P.  139 

Q.  1146. 


The  embarrassment  of  inspectors  confronted  with  powerful  local 
authorities. 

We  do  not  think  that  Inspectors  would  refrain  in  such  cases  from 
reportng  in  terms  which  they  considered  it  their  duty  to  use  if  their 
reports  were  published.  If  there  is  a real  danger  that  they  might  so 
refrain,  the  quality  of  the  Inspectorate  should  be  strengthened;  this  argu- 
ment reinforces  the  desirability  of  giving  them  independent  status.  In 
the  sphere  of  landed  property,  their  reports  (subject  to  the  Minister’s 
decision)  may  well  be  the  decisive  documents  which  in  the  result  divest 
the  citizen  of  his  land. 

Chairman’s  summary  and  Dame  Evelyn’s  reply. 

We  respectfully  suggest  that  the  answers  show  a complete  lack  of 
understanding  of  the  ordinary  citizen’s  feelings  and  mental  approach  to 
the  problems  in  question,  and  express  a view  which  lays  the  emphasis 
on  the  need  for  the  greatest  possible  freedom  of  administrative  action 
at  the  expense  of  the  rules  of  natural  justice. 

Procedure  on  new  towns. 

We  feel  that  this  procedure  even  as  modified  is  so  much  discredited 
that  further  comment  is  unnecessary.  Nothing  resembling  it  should  ever 
be  permitted  again. 

As  to  giving  objectors  a?i  opportunity  of  cross-examining  experts  consulted 
by  the  Minister  after  the  enquiry  " I do  not  agree  with  that  . . . stage 

at  all." 

It  is  clear  from  the  answers  that  the  Ministry  does  not  agree  with 
or  regard  as  relevant  the  rules  of  natural  justice. 

As  to  cross-examination  of  Ministry  experts. 

We  respectfully  agree  with  the  idea  behind  Q.1007.  In  so  far  as 
Ministry  experts  have  given  evidence  (e.g.  Gatwick,  certain  development 
plan  enquiries,  etc.)  cross-examination  has  shown  that  like  those  of 
other  experts  their  opinions  are  sometimes  good  and  sometimes  bad  and 
never  the  worse  for  being  tested. 

/ would  say  there  would  never  be  consultation  {between  a planning 
authority  and  Ministry  Officials)  on  what  to  do  on  {a  planning  application). 
We  can  only  record  our  belief  that  on  all  major  issues  whether  on 
development  plans  or  planning  applications  there  is  a far  closer  liaison 
formal  or  informal,  than  these  answers  would  suggest. 

There  could  have  been  discussion  between  the  Ministry  and  the  authority 
before  ever  the  plan  was  made  and  if  those  discussions  were  material,  the 
inspector  would  probably  have  heard  of  them. 

See  Comment  on  Q.1079  above. 

As  to  publication  of  Inspector's  reports  on  planning  appeals. 

Our  comments  are  unchanged. 

As  to  modification  of  development  plans  by  Ministers. 

The  present  procedure  can  be  productive  of  very  serious  loss  to 
landowners.  They  can  continue  to  lay  their  plans  in  ignorance  that 
any  change  in  the  “ plan  ” has  been  made  and  may  thereby  miss  oppor- 
tunities for  re-adjusting  those  plans  to  meet  the  modification.  The  point 
is  a serious  one. 

An  appeal  to  a Parliamentary  Committee  would  appear  to  be  a complete 
answer  to  the  question. 

We  are  quite  unable  to  understand  why  publication  should  lead  to 
the  inclusion  of  irrelevant  matter  in  a report. 
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Examination  of  Witnesses 

Mr.  Geoffrey  Lawrence,  Q.C. 

Mr.  S.  Cope  Morgan,  Q.C. 

Mr.  Michael  Rowe,  Q.C. 

Mr.  Michael  Albery,  Q.C. 

Mr.  G.  D.  Squibb,  Q.C. 

Mr.  Eric  Blain 

on  behalf  of  the  General  Council  of  the  Bar. 

Called  and  Examined 


3669.  Chairman’.  I think  it  will  prob- 
ably be  convenient  if  we  follow  the  order 
of  the  Memorandum  and  begin  with  the 
second  -part  of  our  terms  of  reference, 
administrative  procedures  which  involve 
a hearing  or  enquiry. 

I should  like  to  begin  by  asking  one 
or  two  rather  general  questions.  Most  of 
the  proposals  you  make  for  improving 
the  present  administrative  procedures 
are,  I think,  designed  to  make  the  con- 
duct of  affairs  more  judicial  in  character 
from  the  point  of  view  of  the  citizen 
whose  rights  or  privileges  are  invaded.' 
I am  deliberately  using  the  word  “ judi- 
cial ” not  in  any  technical  sense  but 
rather  in  the  sense  of  fair  play. 

I suppose  that  one  of  the  inherent 
difficulties  in  this  subject  is  that  the 
whole  procedure  is  neither  judicial  nor 
administrative,  but  both.  The  problem 
is  where  and  how  one  strikes  the 
balance.  The  ordinary  administrative 
procedure  which  does  not  provide  for 
objections  from  the  citizen  goes  forward 
in  exactly  the  same  sort  of  way  as  where 
there  are  objections  raised.  Whether  or 
not  any  of  the  more  judicial  aspects  of 
the  matter  come  up  depends  entirely  on 
whether  he  objects.  In  a certain  number 
of  cases,  for  instance  planning  permis- 
sion, you  get  this  modification  of  the  ad- 
ministrative procedure  whereby  the 
administration,  so  to  speak,  reflects  on 
itself  to  see  whether  it  will  go  on  with 
it.  It  could  be  argued,  I suppose,  that 
the  intervention  of  the  citizen’s  objection 
and^the  ways  in  which  that  is  dealt  with 
are  no  more  than  modifications  of  what 
is  essentially  the  ordinary  process  of  ad- 
ministration, which  in  hundreds  of  other 
cases  goes  through  without  anything  of 
this  sort  occurring,  and  that  therefore 
the  judicial  element  must  always  be 
minor.  It  has  its  place  within  the  ad- 
ministrative process,  but  it  would  be 
unwise  to  carry  it  too  far. 

32291 


I should  like  to  know  what  the  view 
of  the  Bar  Council  is  on  this  very  general 
issue  of  the  place  within  the  administra- 
tive process  of  the  element  of  justice? 
Do  you  feel  secure  in  your  effort,  so  far 
as  you  can,  to  assimiliate  the  process 
once  objection  has  been  raised,  to  the 

normal  processes  of  a court  of  law? 

Mr.  Lawrence  '.  It  is  a profound  question 
of 'the  constitutional  manner  in  which 
society  deals  with  matters  of  this  kind. 
On  the  one  hand  society  may  be  ruled 
exclusively  by  administrative  decisions 
without  opportunity  for  the  affected  citi- 
zen to  protest.  That  is  a scheme  of  things 
to  which,  as  we  see  it,  the  world  is  mov- 
ing elsewhere  with  fairly  rapid  steps. 
The  provision  in  various  statutes  for 
public  local  enquiries  is  an  evident  re- 
flection of  the  view  that  such  an  exclu- 
sive right  in  the  executive  to  control 
these  matters  is  intolerable,  and  that  in 
the  process  which  leads  to  the  ultimate 
decision  there  has  to  be  a stage  at  which, 
not  only  in  form  but  in  substance,  the 
affected  citizen  is  given  a right  to  present 
his  views,  in  other  words  given  fair  play. 
Once  that  is  conceded  it  is  itself  a vast 
encroachment  upon  the  exclusive  right 
of  the  executive  to  control  the  matter. 

The  question  then  arises  what  the 
extent  of  that  encroachment  should  be. 
We  do  not  desire  that  the  extent 
of  that  encroachment  should  ham- 
string or  hamper  the  process  of 
administration.  It  is  a question  of 
maintaining  a balance.  But  there  is 
this  other  question : if  the  affected  citi- 
zens are  to  be  allowed  to  raise  their 
voice  in  the  matter  at  all  they  must  be 
allowed,  we  think,  to.  raise  their  voice 
in  a manner  surrounded  by  such  forms 
and  procedures  as  give  them  confidence 
that  the  thing  is  not  a mere  sham,  that 
if  a case  on  the  merits  can  be  made  out 
against  the  line  of  proposed  policy,  then 
A 7 
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that  should  be  given  effect  to  in  any 
balanced  decision  upon  the  whole  mat- 
ter. If  the  safeguards  that  we  have  pro- 
posed should  even  to  some  extent  limit 
what  would  otherwise  be  the  streamlined 
efficiency  of  an  exclusive  process  of  ad- 
ministrative law,  then  we  should  regard 
that  loss  of  efficiency  as  the  price  which 
ought  to  be  paid  to  safeguard  individual 
liberty  and  fair  play. 

3670.  It  would  be  reasonable,  there- 
fore, in  questions  that  we  may  put  to 
you,  to  have  in  mind  whether  the  particu- 
lar points  that  you  raise  fit  in  reasonably 
and  form  the  balance  which  you  have 
described  between  fair  play  to  the  citizen 
on  the  one  hand  and  administrative  effi- 
ciency on  the  other.  Now  may  I jump 
from  that  to  one  point  which  has  been 
in  my  mind?  You  say  that  consultations 
between  Departments  should  take  place 
before  the  enquiry  or  hearing  and  not 
after.  It  seem  to  me  possible  that  there 
will  be  cases,  and  for  all  I know  the 
present  Oxford  roads  case  is  such  a one, 
where  the  Minister’s  decision  to  be  taken 
after  the  enquiry  is  one  that  he  will  not 
want  to  take  without  first  of  all  person- 
ally making  quite  sure  what  he  wants  to 
say.  and  secondly  personally  consulting 
his  colleagues.  If  the  consultation 
between  Departments  takes  the  highest 
form  of  consultation  between  colleagues 
in  the  Cabinet,  and  the  view  which  the 
Minister  ultimately  produces  in  his 
decision  is,  therefore,  in  effect  the  view 
of  the  Cabinet,  is  it  reasonable  to  expect, 
in  looking  for  safeguards  for  fair  play, 
that  in  this,  if  you  like,  extreme  case,  the 
consultations  required  could  take  place 

before  the  enquiry? A decision  taken 

at  Cabinet  level  would  be  presumably  a 
decision  taken  after  every  relevant  fact 
had  been  ascertained,  and  the  principle 
that  we  have  in  mind  in  making  the 
recommendation  that  inter-departmental 
consultation  should  take  place  before  and 
not  after  the  enquiry  is  simply  this.  If 
the  enquiry  is  to  be  the  real  moment  at 
which  the  merits  of  the  matter  are  dis- 
cussed by  evidence  and  argument,  it  is 
essential  that  all  relevant  arguments  and 
facts  should  be  open  to  discussion  at  that 
stage.  If  after  the  enquiry  is  closed  there 
is  to  be  a further  stage  at  which  opinions, 
arguments,  facts  and  so  forth  are  to  be 
introduced  to  the  notice  of  the  Minister, 
a stage  in  which  the  private  objector  has 
no  voice  whatever,  that  is  the  kind  of 
thing  which  makes  the  present  method 
of  conducting  a public  enquiry  a sham  in 


the  eyes  of  the  public. — Mr.  Rowe : It 
seems  to  me  that  the  essential  thing  is 
that  the  facts  should  all  be  ascertained 
and  put  on  the  table  so  that  they  are 
there.  Once  the  facts  have  been 
ascertained  they  ought  to  be  regarded  as 
found  once  and  for  all.  After  that, 
opinion  can  be  brought  to  play  and 
policy  may  come  into  it  for  more  than 
one  Department,  but  if  after  the  enquiry 
an  officer  'of  some  Department  adduces 
new  facts,  then  the  objectors  should  be 
told  that  new  facts  were  being  put  on  the 
table  and  asked  whether  they  had  any 
comments  to  make  on  them.  It  is  the 
ascertainment  of  the  facts  that  seems  to 
me  the  absolutely  vital  thing  that  should 
be  done  publicly  and  not  privately. 

3671.  I wonder  whether  the  distinction 
between  facts  on  the  one  hand  and 
opinion  and  policy  on  the  other  is  in  fact 
as  easy  as  the  words  are?  I found  that 
the  distinction  between  fact  and  expert 
opinion  on  fact  is  not  at  all  easy. 
That  is  one  point.  The  other  is  that  I 
suppose  that  facts  of  a different  order 
•can  come  in  which  may  affect  an  ultimate 
decision,  and  perhaps  they  are  facts  just 
as  much  as  any  others,  but  different  in 
kind.  For  example,  if  you  are  dealing 
with  a road  scheme  there  will  be  all 
sorts  of  important  facts  about  flows  of 
traffic  and  so  forth  which  everybody 
would  assume  were  relevant  to  any  view 
taken,  but  it  could  happen  after  the 
enquiry,  when  the  Minister  is  consider- 
ing his  decision,  that,  so  to  speak,  a fact 
of  public  opinion  emerges,  an  accumula- 
tion of  views,  in  part  caused  by  the 
ventilation  of  the  matter  at  the  hearing, 
and  that  these  views  are  brought  to  bear 
in  Parliament  or  to  Ministers  through 
their  Departments.  Public  opinion 
becomes  another  fact  along  with  the 
facts  about  flows  of  traffic  and  the  like. 
It  is  very  difficult,  is  it  not,  to  deal  with 

that? Mr.  Lawrence:  happens, 

we  believe,  at  the  moment  is  that  after 
the  public  enquiry  is  held  by  the  Ministry 
which  has  the  control  of  the  subject 
matter,  other  Ministries  which  have  an 
interest  in  the  subject  matter  for  their 
own  reasons,  based  on  their  own  know- 
ledge of  the  facts,  will  then  put  forward- 
their  interests  and  state  their  facts  to  the 
Department,  the  Minister  of  which  is 
entrusted  with  the  ultimate  decision. 
What  we  have  in  mind  is  that  every 
interest  of  every  Department  concerned 
and  every  fact  upon  which  that  interest 
is  based  should  be  known  at  the  time 
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of  the  enquiry  to  the  objector  so  that  he 
can  address  his  evidence  and  his  argu- 
ment to  it.  It  may  be  that  in  the  extreme 
case  the_  Minister  has  to  discuss  the 
matter  with  his  colleagues  subsequently, 
but  that  final  exercise  of  the  discretion 
should  take  place,  if  necessary  with 
collective  Cabinet  approval,  upon  an 
already  decided  set  of  facts  and  state- 
ments of  interest.  What  is  left  only  at 
that  stage  is  the  final  administrative 
decision,  and  whether  it  be  that  of  the 
Minister  himself  or  a joint  decision  is  a 
matter  which,  of  course,  the  citizen  must 
recognise  and  accept,  but  what  the  citizen 
does  not  want  is  an  intervening  period 
after  the  enquiry  is  concluded  in  which 
fresh  facts  are  canvassed  and  possibly 
different  emphases  are  placed  upon  the 
matter. — Mr.  Cope  Morgan : In  the  case 
of  a Private  Bill  the  petitioner  has  his 
hearing  before  one  or  perhaps  two  par- 
liamentary committees.  The  matter  then 
becomes  the  subject  of  parliamentary 
decision,  and  the  objector  realises  that 
there  is  above  the  immediate  enquiry 
before  the  committee  an  ultimate  autho- 
rity which  will  take  the  responsibility 
in  the  light  of  all  that  has  happened 
before  the  committees.  One  would  regard 
the  Cabinet  as,  of  course,  having  the 
ultimate  decision.  If  their  decision  was 
disputed  it  would  be  debated  in  Par- 
liament, but  what  is  desired  is  that  all  the 
objections  that  were  made  should  have 
been  fully  explored  so  that  if  the  policy 
of  the  Cabinet  comes  to  be  debated  in 
Parliament  everybody  should  know  what 
the  points  were,  and  it  should  not  be 
possible  to  say  at  that  stage  that  relevant 
points  had  never  been  brought  out  be- 
cause of  lack  of  opportunity  to  bring 
them  out.  If  you  take  the  special  parlia- 
mentary procedure  for  appeal  to  which 
we  refer,  the  objector  would  realise  that 
there  was  an  arena  in  which  he  had  no 
longer  any  part  to  play.  One  has  to 
draw  a line  somewhere  between  the  arena 
in  which  he  can  properly  make  his 
objection  and  that  realm  of  political 
decision  above  it  in  which  he  cannot 
have  any  further  say  if  he  has  had  his 
whole  say  at  the  proper  stage. 

3672.  Can  one  saltisfactorily  distin- 
guish the  different  kinds  of  consultation 
between  Departments  or  their  Ministers 

which  arise? Mr.  Lawrence:  I have 

no  doubt  about  it.  This  recommenda- 
tion was  based  upon  the  individual 
experience  of  a number  of  us.  We  do 
know  what  happens.  We  realise  that  it 


is  a cause  of  dissatisfaction.  We  are 
not  complaining  of  the  final  consulta- 
tions between  Ministers  themselves. 
W^at  we  complain  of  is  the  emergence 
of  a totally  fresh  aspect  of  the  matter 
by  reason  of  the  intervention  of  some 
other  interested  Department  after  the 
inspector  has  closed  the  enquiry. 

3673.  There  is  one  other  point  I would' 
like  to  put  to  you.  We  have  had  it  said 
to  us  on  a number  of  occasions  that  in- 
spectors can  only  do  their  job  effectively 
if  they  are  imbued  with  the  policy  of 
their  Department.  It  is  assumed  that 
they  are,  so  to  speak,  living  with  the  day 
to  day  development  of  policy  in  the; 
Department  in  exactly  the  same  way  as 
their  administrative  colleagues.  You 
take,  of  course,  a very  different  view. 
You  do  not  say  that  policy  does  not 
enter  into  it — obviously  it  does — but  that 
policy  should  be  declared  and  known, 
known  no  doubt  to  the  inspector,  but 
equally  to  the  parties.  Various  other 
things  which  you  say  all  fit  in  with  that 
— the  independence  of  the  inspector 
from  the  Department,  and  so  forth.  Is 
it  clear  to  you  from  your  experience  that 
policy  can  in  fact  be  so  framed  and  so 
stated?  I suppose  that  in  the  case  of 
most  of  the  tribunals  the  policy  which 
a Minister  has  laid  upon  him  by  Parlia- 
ment is  capable  of  being  reduced  to 
regulations,  or  whatever  they  may  be. 
Once  you  can  do  that  it  becomes  rela- 
tively easy  and  natural  to  say : “ We 
will  have  an  independent  body  to  apply 
these  rules  to  particular  cases  ”.  Are  the 
policies  involved  in  the  second  part  of 
our  terms  of  reference  capable  of  being 
stated  in  that  kind  of  general  form,  not 
so  wide  as  the  form  in  which  it  is  passed 
in  Parliament,  but  nevertheless  in  general 
form  which  would  be  both  intelligible 
and  useful  to  the  inspector  and  the  par- 
ties concerned?  I think  the  case  which 
you  put  forward  really  depends  on  that 
being  so,  but  I think  it  could  be  argued 
that,  for  example,  the  policy  of  the 
Ministry  of  Housing  and  Local  Govern- 
ment in  these  matters  is  in  a state  of 
continuous  development  and  is  not  sus- 
ceptible of  being  reduced  to  general 
statements.  Would  you  comment  on  that? 

Of  course,  policy  is  an  evolutionary 

matter,  but  at  the  same  time  I should 
have  thought  it  open  to  doubt  whether, 
if  at  any  stage  the  policy  that  is  being 
acted  upon  by  the  Minister  is  incapable 
of  being  reduced  to  the  most  generalised 
statement,  it  is  any  policy  at  all.  In 
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fact  at  the  moment  the  inspectors,  im- 
'bued  as  they  are  with  .the  policy  of  a 
Department,  are  furnished  with  a docu- 
ment— which  I have  only  seen  at  some 
little  distance  which  did  not  enable  me 
to  see  what  it  had  upon  it — on  which 
•there  are  apparently  certain  statements 
of  matters  to  which  the  inspector  is  re- 
quired to  direct  his  mind.  If  an  enquiry 
is  to  be  a reliable  source  of  information 
for  the  Minister  and  at  the  same  time 
a procedure  in  which  the  general  public 
can  have  confidence,  there  must  be  some 
criterion,  capable  of  expression  in  words, 
to  which  the  whole  discussion  can  be 
directed,  otherwise  the  thing  is  taking 
place  in  the  blue  and  one  does  not  know 
to  what  issues  to  direct  the  evidence  or 
argument.  We  are  strongly  of  the 
opinion  that  policy  can  and  should  be 
capable  of  being  reduced  to  writing, 
otherwise  almost  any  arbitrary  decision 
can  be  justified  on  the  ground  that  it 
accords  with  some  policy  which  is  hid- 
den away  somewhere  in  someone’s  mind 
but  has  never  found  expression  in  words. 
In  Private  Bills  before  Parliament  there 
is  no  difficulty  w'hatever  in  reports  made 
by  interested  Ministers  of  the  views 
which  they  take.  That  has  been  done 
for  many  years  without  any  difficulty. 

3674.  But  seme  of  the  things  to  which 
objection  may  be  taken  and  about  which 
there  may  be  enquiries  get  very  near, 
do  they  not,  to  matters  of  judgment? 
The  principles  are  so  wide  that  in  fact 
their  application  is  a discretionary  matter 
and  you  can  do  it  one  way  or  the  other 

and  still  be  within  the  principles? 

Yes,  Sir,  I entirely  agree,  and  I do  not 
think  we  had  in  mind  a statement  of 
policy  on  that  sort  of  issue.  Indeed  we 
are  not  suggesting  that  as  a preliminary 
to  every  enquiry  there  should  he  a state- 
ment of  policy  from  the  Minister — only 
in  cases  where  poilicy  is  relevant  in  the 
sense  that  there  is  in  existence  at  the 
moment  a background  of  decision 
against  which  the  decision  in  the  par- 
ticular case  can  be  measured  and  will 
probably  be  made.  In  matters  of  ameni- 
ties and  so  forth  one  man  is  as  capable, 
I suppose,  in  tbe  end  of  judging  as 
another  without  reference  to  any  policy. 

3675.  If  I understood  you  correctly 
you  have  just  said  that  where  policy  is 
involved  there  are  decisions  already  in 
existence  to  which  the  decision  in  this 
case  can  be  related.  That  is,  is  it  not, 
the  description  of  policy  which  woujd 


perhaps  come  natuiially  to  someone  who 
knew  the  law?  It  is  the  way  in  which 
legal  decisions  'generaiUy  tend  to  be 
arrived  at — you  have  regard  to  previous 
decisions  and  principles?  But  could  it 
not  be  said  that  when  you  are  dealing 
with  policy  in  the  administrative  sense  it 
is  a matter  of  relating  this  decision  not 
so  much  to  previous  decisions  as  to  the 
object  or  purpose  which  Parliament  had 
when  legislating,  and  which  the  Minister 
is  trying  to  carry  out  through  the  local 
authorities,  or  whatever  the  executive 
channel  may  be?  Where  that  is  so  is 
your  view  on  where  policy  is  to  be  found 
really  applicable?  I 'think  it  could  be 
argued,  you  see,  on  the  other  side  that 
all  'these  decisions  are  decisions  of  policy, 
because  they  all  in  greater  or  less  degree 
go  to  make  up  the  fabric  or  purpose 
which  the  Minister  is  there  to  communi- 
cate. What  are  your  comments  on  that? 

^That  I understand,  but  in  the  course 

of  your  question  I think  you  have 
assumed  a number  of  things  which,  with 
respect,  I should  venture  to  suggest  are 
open  to  doubt.  To  clear  away  one 
matter  I do  not  think  we  have  in  mind 
that  these  ministerial  decisions  should  in 
any  event  be  the  kind  of  judicial  deci- 
sions which  are  based  upon  precedents 
of  known  law.  Obviously  the  thing  is 
quite  different,  and  because  the  Minister 
has  decided  as  a matter  of  discretion  in 
one  case  one  way  it  does  not  follow  at 
all  that  the  following  week  he  cannot 
change  his  policy  and  decide  things,  be- 
cause of  certain  facts,  in  precisely  the 
opposite  way.  We  have  no  intention  of 
suggesting  anything  contrary  to  that. 
But  is  it  'always  true  to  say  that  the 
Minister  is  co-ordinating  policy  laid 
upon  him  by  Parliament?  My  experi- 
ence is  that  Parliament  now  merely  en- 
trusts delegated  powers  to  the  Minister 
with  little  or  no  direction  as  to  the 
manner  and  principles  upon  which  he  is 
to  carry  it  out.  That  is  notably  true  in 
the  sphere  of  planning.  You  can  search 
the  Town  and  Country  Planning  Act, 
1947,  from  beginning  to  end  without 
finding  a trace  of  help,  for  instance,  on 
how  the  Minister  is  to  deal  with  the 
pro-blem  of  congestion  in  central  Lon- 
don. At  the  moment — speak  entirely 
without  inside  knowledge — there  is  a line 
of  policy  which  is  in  favour  of  dispersal 
rather  than  concentration  of  population 
in  central  London.  For  instance,  if  you 
have  a site  in  central  London  and  want 
planning  consent  to-  build  offices  upon  it. 
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notwithstandiing  that  zoning  in  the  Lon- 
don Development  Plan  may  permit  that 
to  be  done  you  will  encounter  very  great 
difficulties  by  reason  of  this  policy.  That 
is  not,  as  far  as  I know,  policy  laid  on 
the  Minister  by  Parliament  at  all.  It  is 
a matter  which  he  has  decided,  and  his 
ultimate  decisions  at  the  moment  are 
taken  in  the  light  of  that  policy.  It  may 
be  a good  policy  or  a bad  policy,  but 
what  the  subject  who  has  a site  in  Lon- 
don to  develop  wants  to  know  is  what 
that  policy  is  so  that  he  can  deal  with 
it  and  attempt  to  put  up  counter  argu- 
ments.— Mr.  Rowe : In  the  written  state- 
ment of  the  development  plan  you  have 
got  at  least  the  germ,  and  sometimes 
more  than  the  germ,  of  a statement  of 
policy,  produced  in  the  first  place  by  the 
local  planning  authority.  When  the  plan 
is  approved  by  the  Minister  the  written 
statement  can  be  modified  by  him  and 
there  you  can  find  a statement  of  policy, 
sometimes  very  general,  sometimes  par- 
ticffiar  in  certain  respects.  So  long  as 
that  development  plan  can  be  relied  upon 
as  the  Minister’s  statement  of  policy,  and 
so  long  as  it  is  a properly  produced  plan, 
then  there  does  exist  a statement  of 
policy,  but  as  matters  are  now  it  is  open 
to  the  Minister  to  modify  his  policy  in 
relation  to  the  development  plan  without 
any  prior  notification.  You  may  go  to 
an  enquiry,  look  at  the  development 
plan  and  say : “ There  is  an  apparent 
policy”,  and  then  find  that  there  has 
been  a modification  which  may  perhaps 
have  been  communicated  to  local  plan- 
ni.ng  authorities  but  which  is  not  pub- 
lished tO’  the  objector  and  which  he  does 
not  know  about.  Then  it  takes  perhaps 
months  to  discover  that  there  has  been 
this  modification  to  the  development 
plan  which  we  have  never  been  warned 
about,  and  which  we  might  have  been 
able  to  deal  with  had  we  had  the 
chance. — Mr.  Lawrence : This  in  our 
view  is  of  fundamental  importance. 
Under  the  modern  system  of  delegated 
legislation,  and  particularly  under  the 
Planning  Acts  the  Department  is,  by 
reason  of  its  policy  on  such 
matters  as  Che  instance  which  I 
gave,  in  fact  legislating  for  the 
whole  country,  and  prescribing  the 
pattern  which  the  whole  of  this 
country  is  going  to  take  in  the  foresee- 
able future.  By  an  act  of  policy  in.  the 
Department  vital  private  interests  can  be 
affected,  decisions  are  taken  involving 
enormous  sums  of  money,  decisions 


which  once  taken  are  irrevocable  in  the 
sense  that  they  alter  the  face  of  England 
as  far  as  we  can  see.  Now  it  may  be 
that  that  is  an  inescapable  accompani- 
ment of  our  modern  society,  but  if  it  is 
it  should  be  recognised  as  such.  If  we 
are  to  have  our  lives  governed  and 
ordered  by,  as  it  were,  Acts  of  Par- 
liament in  Whitehall  they  should  be 
capable  of  precise  formulation,  and  they 
should  be  widely  known  at  any  given 
time  so  that  the  country  is  aware  of  what 
is  going  on.  It  is  only  through  these 
enquiries,  when  a given  instance  of  the 
application  of  these  acts  of  policy  comes 
up  for  discussion,  that  the  general  pub- 
lic has  opportunity  of  knowing  what  the 
line  of  policy  in  VVffiitehall  is. — Mr.  Cope 
Morgan : In  Private  Bill  Committees 
we  are  quite  used  to  having  a case 
decided  in  the  light  of  policy.  That  may 
be  presented  to  the  Committee  and  to 
everybody  in  at  least  three  ways.  You 
may  have  the  reports  of  interested  Minis- 
tries which  may  be  amplified  by  civil 
servants  from  the  Ministry.  Very  often 
the  promotion  of  a Bill,  such  as  the  Kent 
Water  Bill  last  year,  for  example,  is  put 
as  an  implementation  of  the  recommen- 
dations of  a Royal  Commission,  and 
people  will  dig  into  the  report 
of  the  Royal  Commission  and 
get  sustenance  perhaps  for  both  sides. 
Sometimes,  not  very  often,  there  is  a 
resolution  of  the  House  and  the  Com- 
mittee judges  the  matter  in  the  light 
of  the  fact  that  the  House  has  tentatively 
taken  a particular  line.  If  the  Oxford 
roads  question  were  being  discussed  be- 
fore a Private  Bill  Committee,  could  the 
stated  policy  be  more  than  the  high  dC' 
suability  of  clearing  the  traffic  in 
Oxford?  The  ultimate  decision  to  be 
made  in  that  case  is  surely  not  really  a 
question  of  policy  but  of  the  practical 
physical  possibility  of  achieving  a desir- 
able end  in  the  best  way.  Those  are  the 
ways  in  which  policy  comes  before  a 
Private  Bill  Committee ; it  is  not  a new 
problem  to  them  at  aU.  It  never  seemed 
to  cause  any  difficulty. — Mr.  Rowe\  X 
am  reminded  of  the  way  in  which  the 
War  Damage  Commission  proceeded 
during  the  war.  Over  many  questions 
the  Commission  was  given  the  power  of 
final  decision  and  there  was  no  appeal  at 
all.  One  of  the  first  things  that  was 
done — within  the  first  two  years  of  its 
existence — was  to  publish  what  were 
called  practice  notes,  which  were  really 
statements  of  policy.  In  addition  to  that 
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there  was  provided  a method  of  appeal — 
in  fact  called  a reference — to  a number 
of  perfectly  independent  persons  called 
Deputy  Commissioners,  who  were  asked 
to  investigate  the  dispute  with  the  person 
who  had  been  bombed  and  make  a report 
to  the  Commission.  They  saw  the  two 
Sides,  sometimes  formally,  sometimes  in- 
formally, and  they  made  a report,  which 
was  always  sent  by  the  Commission  to 
the  owner  in  question.  Then  the  Com- 
mission had  to  make  up  its  mind  whether 
or  not  it  was  going  to  accept  that  report. 
That  was  a very  good  example,  if  I may 
say  so,  of  the  publication  of  policy  on 
an  extremely  complex  matter  by  a body 
entrusted  with  final  powers  of  determina- 
tion, a reference  to  a completely  inde- 
•pendent  investigating  body,  publication 
of  a report  and  the  final  determination 
by  the  authority. 

3676.  Mr.  Russell:  What  exactly  are 
we  talking  about  when  we  are  talking 
about  questions  of  policy?  Mr.  Cope 
Morgan  pointed  out  that  it  is  difficult 
to  see  what  could  come  under  that 
heading  in  connection  with  the  recent 
Oxford  roads  enquiry.  I can  fully  under- 
stand the  attitude  that  if  you  have  an 
inspector  holding  an  enquiry  that 
inspector  should  be  given  no  document, 
no  direction,  no  information  of  any  kind 
that  is  not  at  the  same  time  given  to 
the  persons  interested  in  the  enquiry. 
That  is  a simple  statement  which  I can 
understand,  but  when  we  get  further  than 
that  what  do  we  mean  by  policy?  What 
does  the  objector  want  to  know?  Can 
you  give  me  some  concrete  examples? 
What  is  it  in  fact  that  you  find,  to  your 
annoyance  and  the  harm  of  your  clients, 

that  you  have  not  been  told  about? 

Mr.  Lawrence:  1 can  perhaps  ask  to  be 
forgiven  if  I do  not  attempt  a definition 
of  the  word  policy.  I suspect  that  in 
most  cases  there  is  really  no  question 
of  policy  as  such  at  all.  All  that  is 
required  is  the  exercise  of  a balanced 
judgment  on  the  part  of  a fair-minded 
man  to  resolve  conflicting  interests,  but 
I think  what  we  have  in  mind  are 
certain  general  formulations — am 
trying  to  find  a neutral  word,  but  it  is 
difficult  to  do  so — of  the  way  in  which 
certain  classes  of  decision  are  going  to 
be  made.  I have  mentioned  the  question 
of  what  it  is  appropriate  to  do  with 
sites  in  the  centre  of  London  so  far  as 
the  congestion  of  working  population  is 
concerned.  That  is  a matter  on  which 


the  Minister,  I believe,  has  got  some- 
thing that  could  be  dignified  by  the  term 
policy.  Another  instance  I have  in  mind 
is  the  development  of  building  estates. 
A Government  of  one  kind  may  have 
a policy  that  they  should  be  developed 
by  private  individuals  as  opposed  to 
municipalities  and  another  Government 
may  take  the  opposite  view,  and  that 
would  be  a matter  of  policy  against 
which  any  given  case  was  going  to  be 
decided. 

3677.  Supposing  you  had  a Govern- 
ment or  a Parliament  which  had  a list 
of  priorities — you  have  given  one  or 
two  examples — how  could  you  deal  with 

it  by  knowing  in  advance? ^The  great 

advantage  would  be,  of  course,  the  fact 
that  everyone  concerned  would  know 
what  the  policy  was.  At  the  moment 
one  is  dependent  upon  chance  for  finding 
out  what  it  is.  I can  give  you  one 
instance  that  occurred  only  last  week 
on  this  particular  matter' of  development 
by  municipal  authorities  as  against 
private  builders.  No  official  statement 
of  policy  by  the  Minister  was  available, 
and  we  were  able  to  put  before  the 
inspector  for  transmission  to  the 
Minister  himself  the  verbatim  remarks  of 
the  Minister  made  to  a certain  trade 
association  on  an  occasion  when  he 
delivered  himself  of  some  observations 
that  were  most  germane  to  the  issue 
which  we  were  discussing  before  the 
inspector.  In  our  submission  it  would 
be  very  much  better  if  remarks  of  that 
kind,  which  may  be  relied  on  by  parties 
at  an  enquiry,  were  officially  pronounced 
by  the  Minister.  On  your  question.  Sir, 
about  what  would  be  the  use  of  knowing 
it  after  it  is  a decided  policy,  there  is 
always  the  exceptional  case,  "^en  you 
were  arguing  a case  which  was  in  conflict 
with  decided  policy  you  would  have 
some  grounds  on  which  to  distinguish 
it.  It  would  give  an  opportunity  for 
saying:  “I  recognise  that  is  the  policy, 
nevertheless  in  any  civilised  society  there 
is  always  an  exception,  and  my  case  is 
that  injustice  will  be  done  if  the  policy 
is  inflexibly  applied”. — Mr.  Alhery: 
There  is  just  this  other  aspect  too ; even 
if  the  objector  cannot  do  anything  to 
combat  the  policy,  it  is  made  public  and 
it  is  possible  then  for  Members  of  Parlia- 
ment, if  they  disapprove  of  the 
policy  originating  without  Parliamentary 
authority,  to  bring  such  pressure  as  they 
can  to  get  a policy  which  does  seem 
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justified  to  them.  That  is  also  another 
reason  why,  even  if  the  objector  cannot 
do  anything  at  the  moment,  it  is 
desirable  that  the  policy  should  be 
known. 

3678.  That  possibly  goes  a little  out- 
side our  terms  of  reference.  Might  I 
just  go  on  to  one  other  point?  In  effect, 
so  far  as  inspectors  and  enquiries  are 
concerned,  you  want  everything  to  be 
on  the  plate,  so  to  speak,  at  the  enquiry? 

Mr.  Lawrence:  Yes,  that  is  so.  Can 

I just  add  this?  I referred  to  this  docu- 
ment which  is  now  given  to  inspectors. 
What  happens  very  often  is  that  at  the 
end  of  the  evidence  of  the  chief  witness 
for  the  objector — evidence  which  so  far 
as  he  knew  was  directed  to  all  points 
relevant  to  the  enquiry — the  inspector 
looks  at  this  document  with  his  pencil 
poised  and  asks  a question  of  fact  which 
has  not  been  covered  by  any  of  the 
evidence.  He  gets  the  answer  and  pro- 
ceeds to  write  something  on  this  form. 

I have  sometimes  been  baffled  by  the 
relevance  of  that  question.  Obviously 
it  is  relevant  to  something  or  else  it 
would  not  be  on  the  form  and  would 
not  be  asked.  I hope  that  is  not  a 
gratuitous  assumption.  Obviously  some- 
body in  the  Ministry  in  which  the 
ultimate  decision  will  be  taken  thought  it 
was  relevant,  and  it  is  very  distressing  to 
the  objector  to  find  that  question  asked 
and  answered  and  then  afterwards  say 
to  his  counsel:  “Why  did  the  inspector 
ask  that?”  and  you  are  forced  to  say 
to  him : “ I am  afraid  I do  not  know, 
because  I do  not  know  what  is  in  the 
document  of  the  Ministry  which  gave 
rise  to  that  question.” 

3679.  That  will  be  covered  by  your 
general  requirement  that  the  inspector 
should  not  have  anything  that  was  not 
seen  by  all  sides.  How  do  you  cover 
things  like  this?  Supposing  you  have  a 
planning  decision  and  an  appeal  to_  the 
Minister  from  it.  Supposing  the  Minis- 
ter thinks  that  the  case  for  the  planning 
authority  has  been  thoroughly  badly  put, 
and  that  there  are  all  sorts  of  considera- 
tions which  ought  to  have  been^  pressed 
on  the  inspector  on  that  side  which  were 
not,  and  which  therefore,  of  course,  were 
wisely  not  dealt  with  by  the  objector, 
how  are  you  going  to  cover  the  case 
then?  The  people  in  his  Department  say 
“ Well  really,  the  points  A,  B.  C,  D were 
never  brought  out  at  all  ”.  How  would 
you  legislate  for  that  position,  because 
you  want  everything  on  the  plate  and 


here  is  someone  in  my  example  who  is 
bungling  it  all  and  just  serves  up  the 

third  and  fourth  courses. Mr.  Rowe : 

Of  course  one  cannot  always  have  per- 
fect advocacy  or  perfect  witnesses,  and 
therefore  whatever  sort  of  tribunal  you 
have  there  is  always  the  risk  of  one  side 
not  putting  its  case  as  well  as  the  other, 
but  let  us  assume  some  cases  where  it 
was  really  outrageous  and  the  relevant 
points  were  not  really  made  by  the  plan- 
ning authority.  If  the  Minister  comes  to 
that  conclusion  I should  have  thought 
that  there  was  a good  deal  to  he  said  for 
his  re-opening  the  enquiry,  and  for  one 
of  his  own  advisers  putting  in  evidence 
and  being  cross-examined.  These  facts 
could  then  be  made  public  and  the 
objector  would  have  an  opportunity  to 
deal  with  them.  That  would  be  one 
way  of  meeting  that  sort  of  diflBculty. 

3680.  I suppose  for  this  kind  of  pro- 
cedure one  would  require  a code,  laying 
down  certain  things,  which  could  either 
be  directly  incorporated  in  the  appro- 
priate statute  or  incorporated  by  refer- 
ence? I wonder  whether  it  would  be 
useful  for  the  Committee  to  see  a set  of 
draft  rules?  I have  in  mind  not  just  a 
set  of  rules  which  would  govern  the  hold- 
ing and  working  of  enquiries — dealing 
with  such  points,  for  example,  as  the  kind 
of  evidence  that  should  be  produced, 
freedom  to  cross-examine  and  the  like, 
but  something  going  further  than  that— so 
to  speak,  rules  about  the  whole  adminis- 
trative procedure  of  which  the  enquiry 
is  a part.  I wonder  whether  the  Bar 

Council  would  have  a shot  at  it? Mr. 

Lawrence:  I had  suspected  that  perhaps 
that  request  might  be  made!  If  the 
formulation  of  some  procedural  code 
would  be  of  assistance  to  your  Commit- 
tee, Sir,  then  I am  quite  certain  that,  pro- 
vided you  do  not  want  it  before  the  long 
vacation,  we  would  do  our  best  to  do  it. 
—Mr.  Cope  Morgan:  May  I say  two 
things  in  answer  to  Mr.  Russell’s  earlier 
questions?  Sir,  you  first  of  all  asked 
what  was  an  example  of  policy.  I think 
the  matter  to  which  I have  referred — 
the  Kent  Water  Bill  of  last  year— is  a 
very  good  example  of  a matter  being 
fougbt  out  in  the  light  of  a stated  policy, 
the  policy  of  attempting  to  cut  down  the 
number  of  water  undertakers.  That,  as 
you  know,  was  proposed  by  the  Commis- 
sion which  sat  on  the  matter,  and  that 
was  stated  to  be  at  the  root  of  the  whole 
Bill.  Nobody  was  disputing  that  policy. 
Everybody  knew  it  and  everyone’s  argu- 
ments had  to  be  framed  within  that 
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policy.  In  regard  to  the  second  point 
that  you  made,  Sir,  where  a Minister 
might  decide  on  grounds  B,  C,  and 
D,  which  had  never  been  before 
the  enquiry  for  some  reason  or 
another,  I think  we  consider  that  our 
recommendations  might  help  to  deal 
with  that  because,  if  the  report  of  the 
inspector  and  the  reasons  for  the 
Minister’s  decision  were  published,  then 
I should  have  thought  that  it  was  quite 
plain  that  from  the  Minister’s  decision 
there  should  be  some  form  of  re-hearing 
at  the  option  of  the  objector,  who  is 
having  his  case  decided  against  him  on 
grounds  which  w’ere  never  even  exposed 
at  the  enquiry.  I should  have  thought 
our  recommendations  really  dealt  with 
that.  If  both  the  report  of  the  inspector 
and  the  reasons  of  the  Minister  were 
known,  it  would  become  apparent  that 
there  should  be  an  appeal  in  the  sense 
of  a re-hearing. — Mr.  Lawrence:  I 

might  add,  Sir,  that  if  an  objector  could 
always  see  what  the  policy  is  and  could 
take  advice  on  it,  he  might  be  told  that 
that  being  the  policy,  it  was  quite  useless 
for  him  to  object  to  the  order.  He 
would  therefore  be  able  to  save  time, 
expense  and  trouble. — Mr.  Squibb:  Or 
the  objector  might  try  to  persuade  the 
Minister  that  the  policy  was  wrong. 

3681.  Sir  Geojfrey  King:  He  would 
address  that  argument  to  the  inspector? 
Yes. 

3682.  Lord  Justice  Parker:  Assuming 
that  we  were  re-drafting  the  First 
Schedule  of  the  Acquisition  of  Land 
(Authorisation  Procedure)  Act,  1946,  the 
first  thing  that  is  provided  there,  after 
objections,  is  that  the  Minister  can  cause 
a public  enquiry  or  a hearing  to  take 
place.  In  the  view  of  the  Bar  Council, 
is  there  any  need  for  the  hearing?  Ought 
there  not  to  be  in  every  case  a public 

enquiry? Mr.  Lawrence:  I think  it 

would  be  our  view  that  the  objector 
should  have  the  right  to  a public 
enquiry  if  he  requires  one. 

3683.  Now,  before  the  enquiry  takes 
place,  you  envisage  a statement  in 
advance  on  policy  and  also  the  views 
of  any  interested  Departments.  So  far 
as  policy  is  concerned,  you  want  to  know 
the  policy  not  only  in  order  to  advise 
the  client  in  the  first  instance  but,  before 
the  inspector,  to  argue  as  to  whether  the 
facts  of  your  case  bring  you  within  or 
without  the  particular  policy.  But  I 
am  not  quite  certain  how  it  would  work 


out.  If  the  initiating  authority  is  a 
Government  Department  take  the  desig- 
nation of  a new  town — no  difficulty 
would  arise.  You  would  get  your  state- 
ment of  policy— really  the  prima  facie 
view  of  the  Minister  that  X was  a suit- 
able place  for  a new  town.  Is  it  your 
view  that  once  that  statement  of  policy 
is  made,  it  is  outside  the  arena  in  the 
sense  that  no  cross-examination  will  be 
directed  to  it?  Mr.  Squibb,  I think, 
rather  put  forward  just  now  a different 

view  from  that? 1 think  that  what 

we  have  in  mind  is  the  same  thing  as 
happens  in  Parliament  with  a Private 
Bill.  The  promotion  of  a matter  like  a 
new  town  would  have  had  to  be  brought 
up  in  the  old  days  by  means  of  a Pri- 
vate Bill.  If  it  was  petitioned  against 
on  preamble,  the  very  words  of  the 
preamble  reciting  that  it  was  expedient 
to  set  up  the  new  town  would  be  called 
in  question  and  arguments  in  cross- 
examination  would  be  directed  to  it.  It 
is  possible  for  objections  to  preambles 
to  succeed,  which  means  that  the  policy 
on  which  the  Bill  is  based  has  been  over- 
turned in  the  judgment  of  the  persons 
sitting  to  determine  the  matter. 

3684.  This  is  going  very  much  further 
than  I envisaged  in  the  first  instance.  1 
thought  you  wanted  to  know  the  policy 
in  order  to  say : “ The  facts  of  this  case 
do  not  bring  me  within  it.  Whether  the 
policy  is  good  or  bad  is  for  Parliament 
to  decide.”  That  is  what  I thought  you 
were  saying.  Now  you  want  to  go  a 
good  deal  further.  Take  the  simple  case 
of  a site  for  a school.  There  might  be 
this  statement  of  policy : “ A school  is 
desired  within  a five-mile  radius  of 
Puddletown.”  Is  that  to  be  cross- 

examined? 1 would  have  thought  that 

it  should  be  open  to  an  objector  to  cross- 
examine  to  it.  A wise  objector  might 
not  think  that  he  would  do  any  good 
by  doing  so.  But  it  would  be  very  diffi- 
cult to  draw  the  line  between  statements 
of  pohcy  which  were  sacrosanct  from 
cross-examination  and  argument  and 
those  which  were  not.  May  I revert  to 
the  instance  that  I gave  of  the  present 
policy  of  dispersal  as  against  concentra- 
tion in  Central  London.  It  is  a highly 
controversial  matter.  If  there  is  a policy 
at  the  moment  in  favour  of  dispersal, 
personally  would  very  much  regret  it  if 
it  was  not  open  to  objectors  concerned 
with  sites  in  Central  London  to  argue 
that  that  policy  was  mistaken.  It  is 
only  through  such  arguments  addressed 
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by  an  inspector  to  the  Minister  that 
questions  might  be  raised  in  the  Ministry 
as  to  whether  that  policy  is  a right  one 
because  it  is  a controversial  matter. 

3685.  I suppose  the  other  view  would 
be  that  the  proper  venue  for  the  argu- 
ment as  to  whether  it  was  a good  or  bad 
policy  would  be  Parliament?  I am  not 
taking  the  school  example  but  the  rather 
bigger  issues  of  dispersal  or  concentra- 
tion. One  is  not  surprised  at  the  remarks 
one  has  heard  as  to  how  Government 
Departments  do  not  like  sending  repre- 
sentatives and  do  not  like  having  them 
cross-examined  if  they  are  going  to  be 
cross-examined  as  to  real  matters  of 
policy.  My  real  question  is,  is  that 
really  necessary? — ^ — Mr.  Blain:  1 think 
the  school  is  the  example  because  there 
is  a difference  between  matters  of  real 
major  policy  where  perhaps  the  subject 
has  a much  better  opportunity — protec- 
tion on  the  floor  of  the  House,  if  the 
policy  should  be  called  in  question — and 
the  relatively  local  policy  such  as  you 
instanced  yourself:  should  there  be  a 
school  in  such  and  such  a place?  What 
is  called  policy  in  enquiries  of  this  sort 
governs  these  questions,  and  you  get,  for 
example,  in  relation  to  schools,  published 
regulations  under  the  Education  Act 
prescribing  such  things  as  standards  for 
playing  grounds  according  to  the  size 
of  the  school.  At  enquiries  on  com- 
pulsory purchase  orders  those  regula- 
tions are  regarded  as  Ministry  of  Educa- 
tion policy  within  which  one  cannot 
profitably  argue.  Surely  it  would  be 
appropriate  to  say:  “We  realise  that 
these  regulations  should  apply  100  per 
cent,  in  the  central  areas  of  a big  city, 
but  in  this  case  you  are  on  the  edge  of 
a village  completely  surrounded  by  miles 
and  miles  of  the  most  wonderful  open 
country  upon  which  all  the  children  may 
ramble.  It  is  not  necessary,  therefore, 
to  apply  your  policy  rigidly  as  regards 
what  I might  call  the  purely  recreational 
acreage  because  you  have  the  acres 
without  having  to  take  this  land”? 

3686.  May  I now  turn  to  a different 
subject:  the  alternative  site?  Do  you 
think,  as  a matter  of  procedure,  that 
there  is  something  to  be  gained  if  an 
objector,  before  the  enquiry,  gave  notice 
to  the  authority  if  he  was  going  to  con- 
tend that  certain  other  sites  were  more 
suitable,  so  that  the  matter  could  be  dealt 

with  at  the  enquiry? Mr.  Lawrences 

Yes,  I think  so,  Sir. 


3687.  Then  coming  to  the  enquiry 

itself,  you  agree,  I presume,  that  which- 
ever initiates,  whether  it  is  a local 
authority  or  a Government  Department, 
must  prove  its  case? ^Yes. 

3688.  Then  we  get  to  the  stage  of  the 
report  and  the  question  of  publication. 
At  what  stage  do  you  envisage  publica- 
tion of  the  inspector’s  report? — —That 
is  not  specifically  dealt  with  in  our 
Memorandum,  and  I apologise  for  the 
o-mission.  I think  that  I should  be  repre- 
senting the  general  view  of  my 
colleagues  here — it  has  not  been  before 
the  Bar  Council  itself  and  therefore  I 
can  only  speak  for  those  who  are  here 
today — if  I put  it  this  way.  The  matter 
is,  to  some  extent,  linked  with  our  other 
proposals  for  a right  of  appeal  to  a 
Parliamentary  Select  Committee.  If  those 
proposals  find  favour  then  I think  we 
are  of  opinion  that  the  publication  of 
the  report  should  be  simultaneous  with 
the  giving  of  the  decision  by  the 
Minister. 

3689.  I see  what  you  have  in  mind, 
but  let  us  leave  out  the  question  of 
appeal  for  the  moment.  Can  you  see 
anything  wrong,  as  it  were,  in  a pro- 
cedure by  which  the  inspector  made  a 
draft  report — “ These  are  the  findings 
which  I propose  to  make” — and  pub- 
lished it  as  soon  as  may  be  after  the 
enquiry  and,  if  you  like,  at  the  same 
time  not  finally  closing  but  merely 
adjourning  the  enquiry?  There  would 
have  to  be  a time  limit,  but  during  that 
time — let  us  say  six  weeks — an  objector 
could  say:  “ Look,  you  have  got  some- 
thing wrong.  You  have  made  a slip 
here,”  and  could  correct  some  fact.  At 
the  same  time,  it  would  enable  the 
Minister  to  refer  back  any  new  evidence 

which  he  had  obtained. should  see 

no  objection  to  that. — Mr.  Cope 
Morgan : It  is  sometimes  done,  is  it  not? 
Sometimes  the  inspector  does  send  a 
copy  of  his  proposed  report  to  objectors. 

3690.  In  what  instance? ^There  was 

a case  at  Shoreham. 

3691.  Was  that  an  independent 

inspector? No,  that  was  a Ministry 

inspector.  I remember  receiving  a copy 
of  his  proposed  report  and  making 
comments  upon  it. 

3692.  What  Ministry  was  it — do  you 

remember? It  was  the  Ministry  of 

Health,  as  it  was  then  called,  I think. 
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It  was  about  the  cost  of  a sewerage 
scheme.  That  is  the  only  case  I re- 
member, but  I do  in  fact  remember 
receiving  the  draft  report. 

3693.  What  is  argued  by  Department 
against  any  such  procedure  is  that  it  is 
only  further  delay.  Of  course,  there 

would  have  to  be  a time  limit? ^Yes. 

I think  I was  asked  to  make  comments 
within,  a short  period.  I made  them, 
quite  ineffectively,  I may  say! 

3694.  But  if  the  Minister  has  to  refer 

any  new  evidence  back,  it  would  make 
his  Department  look  into  the  matter  at 
once  if  there  were  a time  limit,  so  that 
in  the  end  there  might  not  be  very  much 
waste  of  time? Mr.  Lawrence:  Yes. 

3695.  Then  lastly — before  one  gets  to 

appeals,  which  we  are  dealing  with  later 
— ^reasons.  You  agree  that  proper  and 
adequate  reasons  should  be  given  in 
every  case? Yes. 

3696.  I did  notice  that  in  paragraph 
8 {b)  of  the  Memorandum  you  said — 
the  words  in  brackets — “ ...  (a  practice 
adopted  in  planning  appeals  but  not  in 
enquiries  into  orders  for  the  compulsory 
acquisition  of  land).  . . .”  Is  that  correct, 
because  the  evidence  we  have  had  is  that 

reasons  are  given  in  every  case? 

think  it  is  correct  because  all  that 
happens  in  the  matter  of  enquiries  into 
orders  for  the  compulsory  purchase  of 
land  is  that  the  Minister  either  confirms 
the  order  or  does  not,  or  confirms  it  with 
modification.  He  does  not  give  any 
reason. 

3697.  The  Minist^  of  Housing  and 
Local  Government  in  their  written  evi- 
dence say  that  it  is  done  in  all  cases  of 

acquisition  of  land. 1 can  only  speak 

from  my  own  experience  of  the  matter 
and  I have  never  seen  in  the  case  of 
compulsory  acquisition  a reasoned  letter 
in  the  form  of  the  letters  which  the 
Ministry  sends  in  planning  decisions. 

3698.  And,  of  course,  that  should  be 
compulsory?  At  the  moment,  it  is  only 

done  as  an  act  of  grace? Mr. 

Squibb:  My  experience  is  the  same  as 
that  of  Mr.^  Lawrence.  In  the  case  of 
compulsory  purchase  orders  it  is  not 
given  by  letter  at  all.  You  get  a formal 
notice  that  the  order  has  been  confirmed. 
— Mr.  Rowe : It  may  be  that  sometimes 
one  gets  a mixed  enquiry  into  planning 
and  compulsory  purchase,  and  you  might 
then  get  some  sort  of  explanation,  but  I 


am  quite  certain  that  in  999,999  out  of 
a minion  compulsory  purchase  order 
caste  you  do  not  get  any  letter. 

Chairman : This  is  a pure  question  of 
fact,  of  course.  In  their  written  evi- 
dence the  Ministry  say: — “When  the 
Minister  decides  to  confirm  a compul- 
sory purchase  order,  a letter  giving  his 
decision,  with  reasons,  is  sent  to  every 
person  who  lodged  a written  objection 
to  the  order.  Where  the  Minister  decides 
not  to  confirm  the  order,  the  letter  giving 
his  reasons  is  addressed  to  the  initiating 
authority  and  copies  are  sent  to  the 
objectors.”(^)  So  there  is  a conflict  of 
evidence  about  what  happens,  I think. 

3699.  Lord  Justice  .Parker:  I think  it 

is  only  ri^t  to  say  that  it  is  a practice 
which  has  been  adopted  comparatively 
recently. Mr.  Rowe:  That  may  be. 

3700.  It  may  be  that  you  are  thinking 

of  some  time  ago? Mr.  Lawrence: 

I was  looking  back  on  the  experience  of 
twenty  odd  years  and  I have  not  seen 
such  a letter. — Mr.  Squibb:  I have 

frequently  seen  letters  of  this  kind  in 
connection  with  planning  appeals  but 
never  in  connection  with  compulsory 
purchase  orders. 

3701.  One  last  matter:  costs.  Has  the 
Bar  Council  any  view  about  costs  being 
awarded  in  any  of  these  cases?  There 
is  power  but  it  is  hardly  ever  exercised? 

Mr.  Rowe:  Only  in  cases  of  very, 

very  great  oppression  and  then  only  very 
seldom. 

3702.  Is  the  existing  practice  aU  right? 

Mr.  Lawrence:  That  is  a difficult 

matter  on  which  I do  not  think  we 
would  desire  to  offer  any  observations,  sO' 
far  as  the  present  system  is  concerned. 

3703.  Mr.  Pritchard:  Mr.  Rowe  re- 

ferred to  the  practice  notes  which  were 
published  by  the  War  Damage  Commis- 
sion and  Mr.  Blain  referred  to 
ithe  education  regulations.  There 
was  also  another  Commission,  the 
Local  Government  Boundary  Com- 
mission. If  I remember  aright,  the 
Minister  published  regulations  denoting 
the  policy,  which  was  debated  in  Parlia- 
ment, and  the  Commission  published 
practice  notes  which  were  not  debated 
in  Parliament.  How  far  axe  you  recom- 
mending that  something  on  these  lines 
should  be  extended,  or  are  they  just  an 
exaniple?- 1 think  those  are  examples- 

C)  Memoranda  submitted  by  Government 
Departments.  Vol.  II,  p.  42,  para.  45. 
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of  the  sort  of  thing  that  can  be  done 
apparently  without  interfering  with  the 
smooth  working  of  the  Department,  and 
that  is  why  we  referred  to  those. 

3704.  They  all  related  to  fairly  speci- 
fic matters.  Would  it  be  possible  to  do 
anything  like  that  for  planning  in  any 

way? Mr.  Rowe\  I do  not  know 

whether  I may  answer  that.  I would 
agree  that  in  planning  you  have  got  so 
many  different  types  of  problem  that  you 
could  hardly  have  a list  of  policy  items 
for  each.  I suppose  that  probably  the 
vast  majority  of  planning  appeals  raise 
no  question  of  policy  at  all.  The  under- 
lying policy  is  either  known  or  it  is  not 
a question  of  policy  at  aU.  All  we  are 
saying  is  that  if  there  is,,  within  the 
Ministry,  a statement  as  to  what  ought 
to  be  done  on  a particular  subject,  then 
if  it  can  be  reduced  to  writing  within 
the  Ministry  it  can  also  be  published 
outside  the  Ministry.  There  will  un- 
doubtedly be  a large  number  of  planning 
appeals  in  which  nothing  is  said,  and 
then  one  can  take  it  that  that  case  is 
going  to  be  decided  on  its  merits  and 
there  is  no  particular  bias  in  the  Minis- 
try— and  I use  the  word  “ bias  ” in  no 
offensive  way.  All  we  are  suggesting  is 
that  if  you  can  do  it  within  the  Ministry, 
then  you  can  do  it  outside  the  Ministry. 

3705.  Is  it  your  recommendation  that 

where  the  policy  is  reduced  to  writing,  it 
should  be  brought  before  Parliament  for 
debate  in  some  form? Not  neces- 

sarily. That  would  be  for  Parliament  to 
decide. — Mr.  Lawrence:  I think  what 
we  have  in  mind  is  this.  In  the  Ministry 
of  Housing  and  Local  Government,  for 
example,  the  mass  of  appeals  that  they 
have  cannot  all  be  dealt  with  personally 
by  the  Minister  ; they  cannot  all  be  dealt 
with  indeed  by  the  higher  officials  in  the 
Ministry.  Many  of  them  must  be  dealt 
with  at  a comparatively  low  level,  or  one 
supposes  so,  in  order  to  get  through  the 
work  at  aU.  It  may  be  that  there  are 
certain  directives — policy  directives — 
emanating  from  the  Minister  which 
govern  the  decisions  upon  this  mass  of 
appeals  at  the  lower  level  of  the  Minis- 
try. All  we  are  saying  is  that,  if  they 
exist,  they  should  be  available  to  the 
objector. 

3706.  But  not  necessarily  to  Parlia- 
ment?  No. 

3707.  In  your  addendum  to  your 
Memorandum,  where  you  refer  to  the 
evidence  given  on  behalf  of  the  Ministry 
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of  Housing  and  Local  Government  in 
regard  to  new  towns  procedure,  your 
comment  is:  “We  feel  that  this  pro- 
cedure, even  as  modified,  is  so  much  dis- 
credited that  further  comment  is  un- 
necessary. Nothing  resembling  it  should 
ever  be  permitted  again.”  Does  that 
mean  that,  in  your  view,  there  should 

never  be  an  enquiry  into  objections? 

That  is  so,  Sir.  It  is  a negation  of  fair 
play,  of  judicial  procedure,  for  the  objec- 
tors to  a scheme  to  have  to  make  their 
objections  good  without  the  promoters  of 
the  scheme  being  called  upon  in  the  first 
place  to  make  good  the  scheme  which 
they  are  promoting. 

3708.  Which  is  almost  inevitable  if  it 

is  an  enquiry  into  objections? ^Almost 

inevitable,  yes. 

3709.  How  do  you  apply  that  principle 

to  objections  to  development  plans? 

I should  dunk  that  there  should  be  no 
difficulty  about  that.  Each  objection  is 
an  objection  into  a certain  section  of 
the  plan  in  relation  to  some  specific  piece 
of  property.  There  should  be  no  diffi- 
culty whatever  in  the  promoting 
authority  making  its  case  for  the  plan  in 
relation  to  that  particular  piece  of  land. 

3710.  In  relation  to  that,  but  not  for 

the  development  plan  generally? 

That  would  be  unnecessary  because  it 
has  so  many  different  aspects. — Mr. 
Rowe : In  many  -instances,  of  course,  the 
planning  authority  did  put  its  case  in 
support  of  the  development  plan.  The 
practice  varied  considerably,  but  there 
were  several  cases  where  there  was  a 
big  issue  of  policy  where  the  planning 
authority  did,  in  fact,  make  a case. 
Sometimes  they  reserved  it  and  did  it 
after  the  objector  ; they  let  him  make  his 
case  and  then  they  made  theirs.  The 
practice  varied  a good  deal. 

3711.  Is  your  recommendation  that  in 

all  cases  the  planning  authority  should 
go  first? Yes. 

3712.  Some  witnesses  who  have  come 
before  us  have  suggested  that  the 
objector  ought  to  have  the  option.  Is 
that  fair,  or  do  you  think  that  there 
should  be  a general  regular  practice? 

Mr.  Lawrence:  I think,  as  a general 

principle,  the  onus  should  be  on  the  pro- 
moters, unless  in  special  circumstances  in 
any  given  case  the  objector  says  that  he 
will  deal  with  the  onus  because  a prima 
facie  case  has  been  made.  But  it  is 
fundamental  to  all  judicial  procedure  that 
the  onus  is  on  the  promoters. 

A 8 
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3713.  And  is  it  right  to  say  that  the 

party  upon  whom  the  onus  lies  should 
go  first? Yes. 

3714.  One  more  thing.  In  relation  to 
the  appointment  of  inspectors  and  the 
publication  of  the  inspector’s  report,  you 
make  two  recommendations : one  is  that 
the  inspector  should  be  appointed  not 
by  the  Minister  concerned  but  by  the 
Lord  Chancellor,  and  the  second  is  that 
the  inspector’s  report  should  be  pub- 
lished. Do  you  link  those  two  together, 
or  do  you  make  the  recommendations 

independently? ^In  a sense,  all  our 

recommendations  are  part  of  a con- 
sidered whole.  I should  not  like  them 
to  be  considered,  although  they  may  have 
to  be,  in  isolation  unless  the  same  basic 
considerations  are  going  to  be  applied 
to  each  of  them.  I do  not  know  that  I 
can  give  you  a better  answer  than  that. 

3715.  If  it  should  be  decided  that  the 
inspectors  should  not  be  independently 
appointed,  would  you  still  recommend 
that  their  reports  should  be  published? 
— — Most  certainly,  because  the  removal 
of  any  one  of  these  safeguards  which  we 
suggest  makes  it  all  the  more  important 
that  the  rest  should  be  there. 

3716.  I gather  from  your  Memoran- 

dum that  that  is  the  point  to  which  you 
attach  the  most  importance — the  publica- 
tion of  the  report? Yes,  we  do,  Sir. 

3717.  Mr.  Bowen:  1 should  like,  if  I 
may,  to  come  back  to  this  question  of 
policy.  Is  what  you  have  in  mind  the 
furnishing  of  a statement  of  policy  in  all 
cases  in  connection  with  an  enquiry 

where  policy  may  arise? Only  in 

those  cases  in  which  the  ultimate  deci- 
sion^ is  going  to  be  taken  in  the  light  of 
a piece  of  formulated  policy.  I think 
those  are  the  only  cases  in  which  we 
suggest  that  that  policy  statement  should 
be  made,  and  I think  we  are  of  opinion 
that  those  cases  form  a very  small  pro- 
portion of  the  number  of  cases  that  come 
before  these  local  enquiries. 

3718.  Whether  or  not  they  come  into 

that  category,  would  that  be  determined 
beforehand  by  the  Minister  or  by  some- 
body else? It  must  be  decided  by  the 

Minister,  or  his  Department. 

3719.  And  presumably  also  by  the 

Minister  of  any  other  Department 
involved? Certainly. 

3720.  You  do  not  give  the  objector, 
then,  any  right  to  argue : “ Well,  this 
involves  questions  of  policy  and  we  do 
not  know  what  is  the  policy  ” at  the 


enquiry?  Whether  or  not  policy  is 
involved  might  well  be  in  itself  a matter 
of  argument  as  between  the  objector  and 

the  Ministry? Yes.  That,  I suppose, 

is  a matter  for  the  Minister  to  decide, 
and  if  he  decides  that  no  particular  piece 
of  policy  is  involved  then  the  enquiry 
proceeds  solely  upon  the  merits,  as  it 
does  today. 

3721.  So  that,  if  in  fact  you  rely  on 
the  Minister  to  supply  a statement  of 
policy  if  he  considers  that  policy  issues 
arise,  and  if  no  statement  of  policy  is 
issued,  do  you  then  say  that  arguments 
on  policy  could  not  be  produced  at  the 

enquiry,  or  should  not  be  produced? 

In  the  absence  of  any  statement  of 
policy  the  matter  would  be  for  argument 
and  discussion  purely  upon  the  merits. 

3722.  In  a case  where  a statement 
of  policy  is  provided,  do  you  envisage 
the  objector  saying  that  he  wants  a 
witness  there  from  the  Ministry  to  clarify 

policy? 1 think  we  have  suggested 

that  there  may  be  administrative  difficul- 
ties about  it.  We  have  suggested  that 
the  Parliamentary  practice  in  the  case  of 
Private  Bills  should,  in  those  cases  where 
policy  is  or  may  be  the  determining 
factor,  be  followed.  That  practice  is 
simply  that  a representative  of  the 
Ministry  attends  and,  by  leave  of  the 
chairman  of  the  committee,  questions 
are  put  to  him  by  way  of  clarifying  the 
statement  which  has  been  provided  by 
the  Ministry  concerned.  He  is  not  sub- 
jected to  cross-examination  as  such. 

3723.  So  that  you  do  envisage  the 
possibility  of,  say,  a Ministry  witness 
being  called,  and  even  the  possibility  of 
witnesses  from  more  than  one  Ministry 

being  called? If  more  than  one 

Ministry  was  concerned,  I should  have 
thought  it  might  be  a very  good  thing  if 
our  recommendation  about  an  indepen- 
dent inspector  was  adopted  because  he 
might  himself  wish  to  put  clarifying 
questions  on  the  policy  statement  to  the 
representative  of  the  Ministries  con- 
cerned. It  all  makes  for  a more  open 
procedure. 

3724.  For  example,  assuming  the 
Ministry  policy  conflicted  with,  say,  that 
cf_  the^  acquiring  authority  and  other 
Ministries.  do  you  envisage,  for 
example,  the  Ministry  of  Housing  and 
Local  Government  statement  of  policy 
going  in,  the  Ministry  of  Agriculture 
statement  of  policy  going  in  and  then 
witnesses  from  both  those  Ministries 
attending  to  deal  with  any  questions? 
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Do  your  recommendations  go  to  that 

extent? If  matters  went  to  that  stage, 

I suppose,  yes.  One  would  suppose  in 
those  circumstances,  however,  that  the 
Ministries  would  resolve  their  differences 
before  it  came  to  the  local  enquiry.  If 
they  did  not,  I think  the  objector  might 
be  in  a rather  happy  and  entertaining 
position. 

3725.  I gather,  Mr.  Lawrence,  that 
you  maintain  that  in  the  overwhelming 
majority  _ of  these  enquiry  cases  really 

no  question  of  policy  arises? 1 think 

so,  yes. 

3726.  Have  you  considered  whether, 
in  those  cases,  there  is  any  real  reason 
why  the  decision  should  not  be  made 
by  the  independent  inspector  himself, 
leaving  aside  now  any  question  of 

appeal? 1 am  afraid  that  that  is  a 

subject  which  we  have  not  considered 
because  we  have  accepted  the  pattern  of 
modern  legislation  which  makes  all  these 
decisions  the  ultimate  decisions  of  the 
Minister  himself.  That  raises  very 
difficult  considerations  on  which  I would 
not  care  to  give  an  answer  at  the 
moment. 

3727.  I would  like  to  ask  one  question 
on  inspectors.  You  envisage  a corps  of 
full-time  inspectors  attached,  say,  to  the 

Lord  Chancellor’s  Department? Yes, 

something  of  that  kind. 

3728.  Appointment  and  removal  being 
in  the  hands  of  the  Lord  Chancellor? 

If  that  was  thought  to  be  the  proper 

way  to  do  it.  Appointment  would  be  no 
doubt  in  consultation  with  the  heads  of 
the  professional  bodies  concerned. 

3729.  Mr.  Johnston'.  I have  just  one 

question.  I understood  you  to  say,  Mr. 
Lawrence,  in  answer  to  a question  by 
Lord  Justice  Parker,  that  in  an  enquiry 
dealing  with  compulsory  acquisition  it 
should  be  competent  for  a person  whose 
ground  was  to  be  acquired  to  lead 
evidence  that  an  alternative  site  was 
available? Certainly,  Sir. 

3730.  How  would  that  procedure 
work?  Would  it  then  be  competent  for 
the  person  whose  site  is  suggested  as 
better  to  lead  evidence  and  to  suggest 
in  turn  a third  site  and  for  the  owner 
of  the  third  site  to  suggest  a fourth  site? 
— — -Theoretically,  yes,  but  in  practice 
that  does  not  happen,  and  I do  not  think 
it  would  happen  because,  postulating  the 
necessity  for  some  public  project  in  a 
given  neighbourhood,  there  is  usually  a 
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very  obvious  limit  to  the  number  of 
available  sites. 

3731.  Assuming  that  the  limit  is  there, 
at  the  enquiry  would  A,  B and  C all 
lead  evidence  of  the  availability  of  the 
other  two  sites  and  of  how  much  better 

the  other  two  sites  were? ^There 

would  have  to  be  notice  given,  of  course, 
in  a case  of  that  kind.  The  objector  is 
the  person  who  would  give  evidence 
relating  to  the  superior  qualities  of  his 
neighbour’s  site.  I imagine  that  if  that 
evidence  was  at  all  impressive,  it  would 
be  desirable  for  notice  to  be  given  to 
the  neighbour  so  that  he  could  say  what 
he  had  to  say  about  it. 

3732.  Then  would  that  enquiry  be  an 
omnibus  enquiry  at  the  same  time,  or  do 

you  envisage  subsequent  enquiries? ^It 

may  have  to  be  taken  in  stages  by  way 
of  adjournment  to  enable  the  full  picture 
to  be  obtained. — Mr.  Rowe : If  I may 
add  a word  here — one  has  actually 
known  that  in  sequence.  One  has  been 
to  an  enquiry  on  site  A and  the  owner 
of  that  site  has  said  that  site  B would 
be  a lot  better.  The  answer  comes  back 
from  the  Ministry  “ Quash  site  A ; we 
do  not  want  that  And  then  two  or 
three  months  later  the  order  is  on  site  B, 
and  so  it  makes  very  little  difference 
whether  you  take  them  together  in  one 
batch  or  whether  you  have  them  in 
sequence.  It  is  merely  a matter  of  the 
most  convenient  drill. 

3733.  But  no  drill  has  so  far  been  set 

out? ^No. 

3734.  Would  you  envisage  any  diffi- 
culty in  conducting  an  enquiry  if  it  were 
argued  that  alternative  sites  were 

available? Mr.  Lawrence:  I think  it 

would  be  a very  good  thing  if  some  pro- 
cedure was  worked  out  by  which  notice 
of  alternative  sites  could  be  served  on 
the  persons  concerned.  The  Lands 
Tribunal  has  certain  rules  whereunder,  if 
you  wish  to  refer  to  alternative  properties 
by  way  of  comparison,  you  have  to  give 
notice  of  your  intention  so  to  do. 

(Adjourned  until  2.30  p.m.) 

3735.  Chairman : Mr.  Lawrence,  I 

believe  you  want  to  amplify  an  answer 
which  you  gave  to  Lord  Justice  Parker 

this  morning? Mr.  Lawrence:  I 

should  like  to  clarify  and,  if  necessary, 
correct  an  answer  that  I gave  this 
morning  with  regard  to  the  definition 
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of  policy  before  these  enquiries  begin. 
There  may  have  been  some  mis- 
apprehension about  what  it  is  that  we 
suggest.  In  the  first  place — I think  I 
have  said  this  already — we  think  that 
those  cases  in  which  there  will  be  any 
relevant  defined  policy  will  be  compara- 
tively rare.  We  are  only  asking  for  a 
statement  of  policy  when  it  exists  in 
some  sort  of  formulated  form  in  the 
Ministry  itself,  so  that  the  objector  will 
know  what  he  has  got  to  meet.  If  that 
is  done,  we  do  not  suggest  that  any 
representative  of  the  Ministry  who 
attends  the  enquiry  should  be  open  to 
cross-examination  by  the  objector. 
What  we  have  in  mind  is  the  analogy  of 
procedure  before  parliamentary  com- 
mittees where  the  representative  of  the 
Minister  is,  by  leave  of  the  chairman  of 
the  committee,  asked  questions  in 
clarification  or  amplification  of  the 
stated  policy.  So  there  would  be  no 
question  of  a subordinate  official  of  the 
Ministry  being  exposed  to  skilful  cross- 
examination  upon  policy.  I thought  I 
ought  to  make  that  clear,  but  having 
made  that  clear  may  I add  this?  It 
arises  out  of  questions  put  to  us  by  Lord 
Justice  Parker  this  morning.  We  are 
all  agreed,  I think,  that  it  should  be 
open  to  the  objector  at  the  enquiry  to 
lead  evidence  and  put  forward  argu- 
ments in  criticism  of  that  policy,  and, 
if  thought  desirable,  to  suggest  an 
alternative  policy.  In  other  words,  we 
should  not  like  to  see  the  statement  of 
policy,  if  furnished,  being  taken  to  be 
conclusive  against  the  objection  so  far  as 
the  objection  clashed  with  that  statement 
of  policy.  The  reason  for  that  is  that 
it  might  be  possible  on  a certain  formu- 
lation of  policy  to  state  the  objector  out 
of  court.  Furthermore,  we  regard  the 
ability  to  criticise  what  is.  after  all.  not 
parliamentary  but  solely  departmental 
policy  as  being  one  of  the  vital  safe- 
guards of  the  judicial  part  of  the  admin- 
istrative decision.  If  there  were,  for 
instance,  enough  individual  cases  where 
the  same  criticism  was  publicly  made,  it 
might,  in  the  end,  be  a means  of  drawing 
the  Department’s  attention  to  the  exist- 
ence of  a substantial  body  of  opinion  and 
this  might  lead  to  the  modification  or 
alteration  of  the  accepted  policy.  And 
finally.  Sir,  if  I may  add  this?  We  have 
discussed  this  amongst  ourselves  and  1 
think  we  are  of  opinion  that  if  we  were 
furnished  with  this  statement  of  policy 
in  those  cases  where  it  exists,  but  that 


statement  was  then  taken  to  be  con- 
clusive and  the  objector  precluded  from 
discussing  it,  so  to  speak,  on  preamble, 
we  should  regard  that  as  a retrograde 
step  and  we  should  feel  that  we  should 
have  lost  more  than  we  had  gained  in  the 
way  of  safeguarding  the  procedure. 

3736.  May  I just  ask  whether  I have 

the  gist  of  what  you  have  said?  I am 
deliberately  over-simplifying  it  in  order 
to  get  the  main  point.  In  those  cases — 
admittedly  not  very  numerous— where 
there  is  formulated  policy  within  a De- 
partment which  can  be  made  public  to 
all  concerned  at  an  enquiry,  then  the  De- 
partment itself — the  official  who  repre- 
sents that  Department — should  not  be 
called  upon  at  the  enquiry,  in  the  strict 
sense,  to  justify  that  policy,  though  he 
may  be  called  upon  reasonably  to  ex- 
plain it  and  clarify  it? Yes,  we  accept 

that. 

3737.  On  the  other  hand  the  objector, 
even  though  the  Department  does  not 
seek  to  justify  the  policy,  is  fully  en- 
titled to  attack  it  and  explain  why  he 
does  not  like  that  policy  and  thinks  it 

mistaken? That  is  exactly  so.  That 

is  what  I was  trying  to  say. 

3738.  Sir  Geoffrey  King : Am  I right  in 
saying_  that  you  regard  all  these  kinds 
of  decision — and  I am  deliberately  using 
very  general  words — as  so  far  judicial  in 
character  that  justice  can  only  be  done 
by  following  judicial  forms  of  procedure? 

Am  I over-stating  your  case? There 

may  be  some  element  of  overstatement 
in  that  way  of  pulling  it  and  I could 
hardly_  accept  it  without  examining  the 
definition  of  the  terms  which  you  use 
— “ judicial  ”,  and  so  forth.  What  I think 
we  have  in  mind  is  this.  Where  there  is 
a stage  in  the  formulation  of  the  admin- 
istrative decision  which  involves  a local 
public  enquiry  at  which  procedure  is 
adopted  which  follows  in  part  the  ordin- 
ary procedure  of  the  courts  of  law,  we 
are  concerned  to  see  that  the  procedure 
is  such  as  to  lead  the  public  to  have  con- 
fidence in  it.  We  desire  that  justice, 
whatever  that  word  may  mean — and  I 
hone  the  _ Committee  will  not  ask  me  to 
define  it  in  this  context — should  be  done 
and  that  it  should  manifestly  be  seen 
to  be  done.  The  whole  purpose  of  our 
Memorandum  is  to  represent  to  this  Com- 
mittee that  widespread  sense  of  dissatis- 
faction and  lack  of  confidence  which  we 
meet^day  after  day  in  the  course  of  our 
individual  practices. 
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3739.  1 think  you  are  now  saying  that 
you  think  there  is  a stage  in  the  pro- 
cedure which  is,  in  fact,  adopted  which 
is  judicial,  or  very  nearly  judicial,  and 
that  being  so,  the  procedure  ought  to 
be  made  completely  judicial.  If  one 
assumes  that  it  ought  not  to  be  judicial, 
which  is  a perfectly  possible  assumption, 
then  most  of  your  argument  falls,  does 

it  not? ^No,  Sir,  with  respect  I would 

say  not.  When  you  say  “ completely 
judicial  ”,  I want  to  guard  against  any 
suggestion  that  we  are  seeking  to  trans- 
form these  enquiry  tribunals  into  courts 
of  law  bound  by  precedent  and  rules  of 
evidence.  We  do  not  desire  anything  of 
the  kind.  We  recognise  that  the  ultimate 
decision  which  is  made  by  the  Minister 
himself — when  I say  that,  I do  not  mean 
personally  but  by  the  Department  for 
which  he  takes  responsibility — will  be 
absolutely  within  his  discretion,  but  we 
think  that  the  public  has  it  in  mind  that 
that  final  decision  will  be  taken  in  a fair- 
minded  way,  paying  due  regard  both  to 
the  policy  which  he  formulates  in  his  De- 
partment and  to  the  results  of  the  public 
local  enquiry,  which  is  the  only  oppor- 
tunity at  which  the  objector,  who  is 
primarily  concerned  in  the  matter  on  the 
private  side,  has  a chance  of  making  his 
representations. 

3740.  In  paragraph  5 (d)  of  your 
Memorandum,  you  say:  “We  recognise 
that  the  decision  is  ultimately  that  of  the 
Minister  himself,  but  this  question  affects 
that  part  of  the  procedure  which  is  or 
should  be  wholly  judicial  Are  you  now 

going  back  from  that? 1 think  if  you 

take  that  sentence,  divorced  from  its  con- 
text, it  is  open  to  the  criticism  that  the 
words  “wholly  judicial”  might  imply 
that  we  desire  to  turn  these  tribunals  into 
courts  of  law. 

3741.  But,  at  any  rate,  you  do  think 
that  the  adoption  of  processes  which  are 
those  commonly  used  in  the  courts — 
am  deliberately  using  -these  terms — is  an 
essential  feature  of  any  system  which  is 

likely  to  give  satisfaction? 1 think  so, 

Sir,  for  this  reason : that  those  processes 
have  not  been  adopted  capriciously  or 
arbitrarily  ; they  have  been  adopted  be- 
cause they  have  been  found  over  the 
course  of  centuries  to  be  the  best  way  of 
eliciting  facts  and  doing  justice. 

3742.  And  that  is  the  basis  of  your 
criticism  of  a remark  made  by  the  Per- 
manent Secretary  of  the  Ministry  of 
Housing  and  Local  Government  when 
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you  say  in  your  Addendum : “ If  the 
Ministry  does  not  conceive  them  to  be 
even  semi-legal  proceedings,  it  seems  to 
be  regarding  its  functions  as  those  of  a 

benevolent  autocracy.”? ^Yes,  I think 

that  is  so.  If  I may  say  so,  it  seems  to 
me  that  we  are  coming  back  to  that 
fundamental  question  which  was  put  to 
me  at  the  outset  of  the  proceedings  this 
morning  when  I endeavoured  to  indicate 
that  if  public  acquiescence  in  this  ad- 
ministrative form  of  government  is  to  be 
obtained  by  means  of  the  institution  of 
public  local  enquiries — in  other  words,  if 
we  are  not  to  submit  to  the  intolerable 
burden  of  an  exclusively  administratively 
governed  society — then  that  part  of  the 
procedure  should,  in  our  view,  conform 
to  the  basic  principles  which  we  have  set 
out  in  our  recommendations. 

3743.  So  that  you  are  travelling  a long 
way  from  several  very  well  known  pro- 
nouncements by  high  legal  authorities  on 
this  point?  May  I remind  you  of  what 
Lord  Shaw  of  Dunfermline  said  (Local 
Government  Board  v.  Arlidge): 

“ . . . when  a central  administrative 
board  deals  with  an  appeal  from  a 
local  authority  it  must  do  its  best  to 
act  justly,  and  to  reach  just  ends  by 
just  -means.  If  a statute  prescribes  the 
means  it  must  employ  them.  If  it  is 
left  without  express  guidance  it  must 
still  act  honestly  and  by  honest  means. 
In  regard  to  these  certain  ways  and 
methods  of  judicial  procedure  may 
very  likely  be  imitated ; and  lawyer- 
like methods  may  find  especial  favour 
from  lawyers.  But  that  the  judiciary 
should  presume  to  impose  its  own 
methods  on  administrative  or  execu- 
tive officers  is  a usurpation.  And  the 
assumption  that  the  methods  of 
natural  justice  are  ex  necesitate  those 
of  courts  of  justice  is  wholly 
unfounded.” 

Do  you  just  reject  that? That  was,  I 

think,  an  interpretation  of  a particular 
statute.  I do  not  think  we  are  suggest- 
ing that  the  judiciary  wish  to  impose  a 
rigid  pattern,  procedure  or  otherwise 
upon  these  enquiries.  What  we  are  say- 
ing is  this : over  the  course  of  time 
during  which  we,  as  individuals,  have 
been  personally  concerned  with  the  work- 
ing of  enquiries  we  have  come  to  the 
conclusion  that  the  present  procedure 
has,  to  a very  large  extent,  forfeited  pub- 
lic confidence  in  the  fairness  of  its 
working.  If  that  is  so,  it  means  that  the 
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function  of  these  enquiries,  which  was 
to  engage  public  confidence  in  the  system 
of  administrative  law,  has  failed.  We  are 
not  seeking  to  impose  judicial  systems 
upon  that  procedure.  All  we  are  seeking 
to  do  is  to  see  where  the  thing  has  or 
may  have  gone  wrong  and  to  suggest 
improvements  which  will  restore  the  pub- 
lic confidence  in  it. 

3744.  In  the  same  way,  when  you  say 
that  it  is  wrong  for  a Minister  to  obtain 
information  from  another  Department 
after  the  enquiry,  there  again  you  do  not 
follow  Lord  Greene’s  famous  judgment? 

We  do  not.  Sir,  but  then  Lord 

Greene,  if  I am  thinking  of  the  same  judg- 
ment, was  interpreting  the  position  as  it 
arose  upon  the  working  of  a particular 
statute.  Our  objection  to  this  consulta- 
tion after  the  enquiry  has  been  held  is 
the  fundamental  one  that  the  objector 
whose  interests  are  being  affected  by  the 
order  is  in  no  position  to  answer  or  to 
deal  with  a fact  or  other  matter  which 
may  turn  the  scale  against  him,  and 
without  seeking  to  impose  judicial  pat- 
terns, we  are  saying  that  that  is  a funda- 
mental violation  of  the  ordinary  citizen’s 
rights  to  fair  play. 

3745.  Although  it  did  not  strike  Lord 

Greene  in  that  way? 1 do  not  know 

how  it  struck  Lord  Greene  in  his  private 
capacity,  but  as  a member  of  the  Court 
of  Appeal  he  was  dealing  with  the  case 
that  was  in  front  of  him. 

3746.  I take  it  that  first  of  all  you 

accept  that  the  decision  in  most  of  these 
cases  must  be  what  is  called  “ by  the 
Minister”? Yes,  Sir. 

3747.  And  you  know  quite  well  how 

a ministerial  decision  is  arrived  at?  It 
is  arrived  at  by  discussion  between  the 
officials,  and  indeed  may  not  be  put  to 
the  Minister  at  all? Yes. 

3748.  Why  do  you  want  to  take  a 

different  view  -because  some  other  De- 
partment happens  to  be  involved? 

For  this  reason : discussion  between 

officers  of  the  Department  as  to  what 
the  decision  is  going  to  be  is  discussion 
which,  as  we  see  it,  is  based  upon  a 
complete  knowledge  of  all  relevant  facts 
and  all  relevant  interests  concerned,  de- 
rived from  the  open  and  public  part  of 
the  procedure — namely,  the  public  en- 
quiry. It  is  inevitable  that  before  the 
decision  is  made  there  may,  as  you  say, 
be  discussion  between  highly  placed 
officials  of  the  Department.  But  if,  at  that 
stage,  another  Department  comes  in  for 


the  first  time  and  makes  known  its 
interest  in  the  subject  matter,  supported 
no  doubt  by  expert  evidence  of  its  own 
advisers  and  possibly  bringing  to  light 
for  the  first  time  facts  which  hitherto 
have  been  unknown,  then  a situation  is 
created  which,  instead  of  taking  place 
after  the  enquiry,  we  think  ought  to  have 
taken  place  before  the  enquiry,  so  that 
all  those  additional  interesits  and  facts 
could  have  been  dealt  with  by  an  objector 
or  other  interested  parties. 

3749.  Do  you  draw,  then,  a distinction 
between  discussion  with  other  Depart- 
ments which  elicit,  can  I call  them  hard 
facts — I mean  facts  about  the  site,  about 
the  building,  and  so  forth— and  discus- 
sions at  which  only  opinions  on  these 

matters  are  elicited? It  would  depend 

exactly  what  was  meant  by  “ hard  facts  ”, 

3750.  1 agree  that  it  is  difficult. 

Can  I perhaps  give  an  illustration?  A 
case  is  argued  by  two  parties  before  the 
Court  of  Appeal  consisting  of  three 
members  of  the  Court.  After  the  evi- 
dence has  been  read  and  submissions  of 
counsel  have  been  heard,  the  court  dis- 
cuss the  matter  amongst  themselves  as 
to  what  their  decision  should  be.  That 
is  a discussion  which  takes  place  between 
the  members  of  the  court  who  are  col- 
lectively charged  with  the  duty  of  de- 
ciding the  issue,  and  that  discussion,  one 
supposes,  takes  place  upon  the  basis  of 
what  they  have  heard.  It  would  be 
unthinkable  and,  in  our  view,  an  affront 
to  everyone’s  sense  of  natural  justice,  if 
those  three  members  of  the  Court  re- 
tired to  their  room  and  in  the  absence  of 
the  parties  who  had  argued  the  case 
before  them  then  invited  submissions, 
whether  by  way  of  argument  or  fact, 
from  some  third  party  and  possibly 
founded  their  decision  not  upon  what 
they  heard  in  open  Court  but  what  they 
heard  in  their  room. 

3751.  But,  if  that  is  your  view,  I can- 
not understand  why  you  accept  the  deci- 
•sion  of  the  Minister  at'  all,  because  the 
civil  servants  who  take  part  in  those  dis- 
cussions do  not  hear  the  evidence. 

No,  Sir,  they  do  not,  but  they  presum- 
ably have  access  to  the  report  of  the 
inspector  who  has  heard  all  the  evidence 
and  they,  although  at  one,  two  or  three 
removes  from  the  inspector,  at  any  rate 
have  no  more  than  he  had ; one  hopes 
that  they  have  all  that  he  had  and  not 
less.  It  really  comes  down  to  what  the 
Committee  regards  as  being  the  true 
function  of  the  local  enquiry.  If  it  is 
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merely  a dispensable  means  of  informing 
the  Minister  only  partially  of  the  subject 
matter  of  the  enquiry,  then  I can  under- 
stand how  it  should  be  open  to  him, 
without  offence,  after  that  comparatively 
unimportant  stage,  to  go  elsewhere  for 
his  information.  But  on  the  basis  that 
that  is  the  only  stage  at  which  the  objec- 
tor himself  is  entitled  to  be  heard  and 
that  it  is  only  by  having  this  stage  that 
the  system  of  administrative  decision  is 
palatable  to  the  public  at  large,  it  seems 
to  me  that  nothing  should  take  place 
after  that  and  in  the  secrecy  of  the 
Department  and  behind  the  objector’s 
back. 

3752.  May  I ask  an  entirely  separate 
question  now?  In  your  comment  on 
other  answers  by  the  Ministry  of  Hous- 
ing and  Local  Government  you  say: 
“ We  do  not  appreciate  why  it  should  be 
more  embarrassing  for  a Minister  to 
overrule  an  inspector  than  for  an  appel- 
late court  to  overrule  an  inferior  court 
on  matters  involving  policy  . . etc., 
etc.  Now,  with  great  respect,  I find  that 
awfully  difficult  to  follow.  Surely  it  is  a 
well-known  principle  of  our  constitution 
that  a Minister  is  absolutely  responsible 

for  everything  his  civil  servants  do? 

That  point,  of  course,  would  be  met  if 
the  inspectorate  was  independently 
staffed. 

3753.  Under  the  Lord  Chancellor,  for 

example? If  you  please,  or  such  other 

arrangements  as  might  be  thought  suit- 
able. 

3754.  I am  afraid  that  in  that  case 

you  would  merely  be  transferring  to  the 
Attorney  General  the  responsibility  to 
the  House  of  Commons.  You  cannot 
get  away  from  the  ministerial  responsi- 
bility by  juggling  between  Ministers. 

I appreciate  thar,  but  admitting  that  the 
Minister  is  responsible  for  his  subordin- 
ates, I do  not  see  why  there  is  any  diffi- 
culty in  the  fact  of  his  differing  from 
one  of  his  subordinates  being  made  pub- 
lic if  the  difference  in  fact  exists,  as  we 
believe  it  does,  in  the  secrecy  of  the 
Department.  The  Minister  knows  it, 
members  of  the  staff  of  the  Department 
who  are  concerned-  in  the  matter  know 
it,  the  inspector  knows  it,  and  those 
members  of  the  public  who  are  in  the 
position  that  we  are  in  also  know  it. 
Let  the  Minister,  if  I may  say  so  with 
respect,  assume  the  ultimate  responsi- 
bility for  his  decision,  but  I have  diffi- 
culty in  following  how  there  is  any 
erosion  on  that  principle  if,  in  fact  it  is 
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more  widely  known  than  it  is  at  present 
in  a given  case  that  he  has  differed  from 
the  recommendations  of  his  inspector 
and,  moreover,  he  gives  reasons  for 
differing. 

3755.  It  does  not  strilce  you  as  being 
inconsistent  with  that  doctrine  that  an 
official  should  give  a public  recommen- 
dation and  then  the  Minister  have  to 
explain  why  he  differs  from  his  official? 

Not  at  all.  I am  afraid  I have  been 

brought  up  in  another  tradition  and  it 
does  not  strike  me  as  at  all  inconsistent. 

3756.  You  do  not  recall  any  instances 

where  expressions  of  opinion  by  civil 
servant's  on  rather  mild  matters  have 
raised  quite  serious  storms  in  Parlia- 
ment?  Mr.  Rowe:  We  are  contem- 

plating that  the  inspector  would  be  a 
rather  peculiar  type  of  civil  servant  in 
the  sense  that  it  would  be  part  of  his 
express  function  not  only  to  find  the 
facts  but  to  make  recommendations.  His 
report  would  go  to  the  Minister  for  con- 
sideration, just  as  the  report  of  a com- 
mittee appointed  by  the  Government 
goes  before  them  for  consideration. 

3757.  You  would  be  getting  very  near 
to  the  American  system  of  a special 

corps  of  judicial  inspectors? ^Yes,  I 

think  it  would  differ  in  various  respects, 
but  in  so  far  as  it  would  mean  that  there 
was  a separate  corps  with  specially  de- 
fined functions,  that  would  be  so. 

3758.  Would  you  have  a statement  of 
policy  made  before  the  independent  in- 
spector? If  you  did  one  of  two  things 
would  be  bound  to  happen — either  the 
statement  of  policy  would  be  so  general 
as  to  mean  nothing  at  all,  or  Parliament 
would  say  “ Why  are  declarations  of 
policy  being  made  by  civil  servants  in 

this  way?” Mr.  Cope  Morgan:  Is 

it  not  the  question  whether  a par- 
ticular policy  is  thought  to  be  decisive 
in  the  particular  case  which  is  being 
argued  by  the  objector? 

3759.  Thought  by  whom? ^Thought 

by  the  Minister  to  be  decisive  in  the 
particulaiT  matter  debated  by  the 
objector.  If  that  is  so,  is  it  not  neces- 
sarily right  that  the  objector  should 
know  of  it?  It  may  put  him  out  of 
court  altogether.  He  may  never  go  into 
court  if  he  knows  about  it. 

3760.  I am  not  arguing  this  so  much 
as  putting  the  other  point  of  view,  that 
it  involves  a statement  of  policy  being 
put  out  not  to  Parliament  but  to  some 

A 11 
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inspector.  I wonder  whether  you  recog- 
nise that  it  would  be  a very  novel  pro- 
cedure, and  I think  I am.  right  in  saying 
a procedure  which  Parliament  would 

very  quickly  resent? Mr.  Lawrence: 

If  that  is  the  consequence  of  an  attempt 
to  see  that  the  private  citizen  gets  justice, 
then  if  it  is  necessary  for  Parliament  to 
take  cognizance  of  it  and  to  intervene 
by  altering  the  law,  perhaps  it  is  so 
much  the  better. 

3761.  It  does,  does  it  not,  lead  you  in 
the  direction  of  saying  that  the  proper 
solution  to  these  problems  is  to  take 

them  outside  politics? It  brings  me 

back  to  a fundamental  point  that  I tried 
to  make  at  a very  early  stage  this  morn- 
ing. Under  the  present  system  of  dele- 
gated legislation  where  the  whole  duty 
of  administering  a vast  branch  of  our 
affairs  is  handed  over  lock,  stock  and 
barrel  to  an  executive  Department  with- 
out any  policy  guidance  at  all  as  to  what 
should  be  done,  it  follows  that  in  order 
to  administer  that  matter  the  Depart- 
ment must  formulate  certain  broad  lines 
of  policy.  That  means  that  the  country 
is  really  being  governed  by  the  executive 
Department  in  the  light  of  its  formula- 
tion of  policy.  At  the  moment,  that 
formulation  of  policy  is  kept  secret,  and 
it  follows  that  the  country  really  does 
not  know  what  are  the  basic  principles 
upon  which  its  affairs  are  being  dealt 
with.  So  long  as  the  formulation  and 
administration  is-  benevolent,  there  is  a 
school  of  thought  which  would  say  that 
no  harm  is  done.  I am  not  sure  that  I 
would  even  subscribe  to  that.  But  all  we 
are  saying  is  that  the  person  whose  rights 
and  property  are  affected  by  that  kind 
of  policy,  should  know  of  its  existence 
and  be  able  to  make  public  representa- 
tions about  it. 

3762.  Chairman : I think  that  a great 
deal  of  the  conversation  this  morning 
and  this  afternoon  has  turned  on  those 
cases  which  involve  hearings  and 
enquiries  in  those  cases  in  which,  in  your 
words,  policy  has  been  fo-rmulated 
though  not  published.  Now,  antecedent, 
of  course,  to  policy  in  that  sense,  there 
wiU  have  been  policy  in  the  broad  sense 
— ^what  was  legislated,  what  the  Minister 
was  empowered  to  do.  Then  you  say 
that  in  some  cases  there  are  further 
workings  out  of  policy  within  Depart- 
ments which  take  the  form  of  what  I 
would  call  office  notices — ^they  go  round 


inside  the  Department,  but  they  do  not 
go  round  outside  it— and  your  slogan  on 
this  is : “ Office  notices  should  be  pub- 

^If  they  are  relevant  and 

material  to  the  subject  matter  of  the 
enquiry. 

3763.  You  also  say  that  in  a greai 
many  cases — I think  you  would  say  the 
majority  of  cases — ^in  which  there  are 
hearings  and  enquiries,  policy  dn  this 
specific  sense  does  not  enter.  That  is 
to  say,  ithere  are  not  formulated  and 
articulated  rules  within  the  Department, 
not  accessible  to  the  public,  which  are 
applied.  You  have  been  inclined,  there- 
fore, to  say  that  in  those  cases 

policy  is  not  at  issue? Yes,  Sir. — Mr. 

Rowe:  Yes. 

3764.  An  illustration  would  be,  if 
what  Mr.  Cope  Morgan  said  was  right — 
I am  not  questioning  it  one  way  or  the 
other — the  Oxford  roads.  He  was  sug- 
gesting that  perhaps  there  there  was  not 
a question  of  policy.  What  there  was  a 
question  of  was  merit.  Given  that 
everybody  knows  that  there  is  congestion 
in  the  streets  of  Oxford,  what  was  the 
most  sensible  way  and  the  least  damaging 
way  of  sorting  it  out.  I think  possibly 
other  members  of  the  Committee  feel 
a little  uncomfortable  with  policy  de- 
fined in  this  way.  I leave  out  the  broad 
policy  contained  in  the  legislation — ^the 
Minister’s  powers  to  act  in  certain  ways. 
We  all  agree  that  that  is  policy.  The 
question  is  after  that.  In  the  very  large 
field  of  planning,  it  would  seem  to  me 
to  be  the  case  that  a great  many  particu- 
lar decisions  collectively  add  up  to 
something  which  can  be  called  a policy, 
but  is  less  than  the  broad  policy,  and  it 
does  not  follow  that  there  would  be 
within  the  Department  something  equiva- 
lent to  an  office  notice — that  is  to  say, 
something  formulated  and  dished  round 
to  the  officials.  For  example,  there 
might  be — ‘We  can  either  call  it  policy 
or  an  antecedent  decision — there  might 
be  a policy  or  an  antecedent  decision 
about  open  spaces  round  some  particu- 
lar city.  It  might  be  a matter  of  luck 
whether  or  not  that  had  been  written 
down,  but  every  bit  of  land  not  built 
on,  is,  so  to  speak,  an  element  in  that 
structure.  It  is  bits  of  that  puzzle  which 
you  are  putting  together  and  each 
decision,  therefore,  is,  S0‘  to  speak,  a 
little  piece  of  policy,  if  you  see  what  I 
mean.  How  helpful  is  it  to  say  to  us 
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that  policy  matters,  where  it  has  been 
articulated  in  the  Department  and 
written  down  and  may  be  given  tO'  an 
inspector  as  guidance  and  that  in  all  the 
other  cases  where  that  has  not  hap- 
pened, it  is  not  policy?  Is  it  not  the 
case  that  policy  is  more  pervasive  and 
operates  up  and  down  the  scale,  getting 
almost  inextricably  mixed  up  with  fact 
at  one  end  and  pure  policy  at  the  other 
end?  And  is  not  the  business  of  drawing 
lines  more  difficult  and  more  tenuous 
than  the  distinction  which  you  have 
made  between,  so  to  speak,  the  existence 
of  an  office  notice  within  the  Department 

on  the  subject,  or  not? Mr. 

Lawrence : Accepting  as  I do  that  policy 
is  built  up  brick  by  brick,  I would  have 
thought  that  at  any  rate  where  a com- 
pleted edifice  exists,  that  certainly 
should  be  a matter  which  was  brought 
to  the  knowledge  of  the  objector.  At 
the  stage  at  which  the  policy  is  still 
under  construction  and  there  is  no  roof 
on  it — if  I can  continue  to  adopt  the 
metaphor— -where  there  is  no  completed 
edifice  obviously  no  complete  formula- 
tion of  policy  can  be  suggested.  But  it 
will  be  known  to  the  objector  that  there 
have  been  certain  other  decisions  in  the 
neighbourhood  which  may  be  germane 
to  his  own  case,  and  it  would  be  then 
for  him  and  the  local  authority  who  is 
doing  battle  with  him  to  argue  the  matter 
on  the  merits,  which  would  include  of 
course  a submission  based  on  what  the 
Minister  has  already  decided  on 
neighbouring  sites.  And  one  may  in  the 
course  of  that  begin  to  discern,  although 
it  will  not  be  the  subject  matter  of  a 
published  statement,  the  makings  of  a 
ministerial  policy  which  would  then  be 
a matter  for  discussion  and  representa- 
tion. I see  what  you  have  in  mind,  but 
at  the  moment  I do  not  think  I could 
help  you  further. — Mr.  Cape  Morgan: 
May  I put  it  this  way:  of  course  it  is 
very  difficult  to  draw  a line,  but  assume 
the  whole  of  our  recommendations  were 
accepted ; assume  that  the  objector  saw 
what  the  inspector  had  reported  as  a 
result  of  the  enquiry,  and  assume  that 
the  Minister  publishes  his  dissent  from 
that  inspector’s  report  and  gives  as  his 
reason  for  dissenting  from  it  some 
enunciation  of  policy.  Surely  a policy 
so  much  in  his  mind  as  to  enaible  him 
properly  to  override  a decision  which  is 
made  by  the  inspector  without  discussing 
that  policy  should  have  been  known  in 


time  for  it  to  be  discussed.  I should 
have  thought  that  when  it  comes  to  the 
point  of  a Minister  turning  down  a pub- 
lished report  of  an  inspector  at  an  en- 
quiry, on  the  basis  of  some  policy,  then 
you  have  got  a policy  which  ought  to 
have  been  known  to  the  objector  al  the 
enquiry. 

3765.  Professor  Wheare:  Is  it  a fact 
that  at  present  Private  Bill  Committees 
do  not  give  reasons  for  their  decisions? 
^Yes,  that  is  so. 

3766.  Under  your  procedure,  would 
you  feel  it  necessary  to  have  a reasoned 

decision? ^No,  I would  not,  because 

the  matter  ultimately  goes  back  to  the 
House  and,  if  necessary,  can  be  debated 
there. 

3767.  So  this  would  be  a change  from 
some  of  the  arguments  we  hear  at 
present  which  say  that  the  Minister 
should  give  reasons  for  his  decision. 
Here  you  have  an  appeal  from  him  to  a 

body  which  would  not  give  reasons. 

Mr.  Rowe:  I think  by  the  time  you  got 
there  the  reasoning  on  both  sides  would 
have  been  so  clear  that  all  you  would 
want  would  be  the  answer. 

3768.  Lord  Justice  Parker:  May  1 
divide  the  question  of  appeals  into 
appeals  on  jurisdiction,  appeals  on  points 
of  law,  appeals  on  pure  fact,  and  appeals 
on  the  merits?  So  far  as  jurisdiction  is 
concerned — ^whether  something  was  with- 
in the  Minister’s  powers — and  so  far  as 
compliance  with  procedure  is  concerned, 
there  is  special  provision  in  the  Acquisi- 
tion of  Land  (Authorisation  Procedure) 
Act,  1946.  Broadly  speaking,  any  pai'ty 
aggrieved  through  the  exercise  of  power, 
idtra  vires,  or  irregularity  of  procedure, 
has  a right  to  go  to  the  High  Court  and 
ask  for  the  order  to  be  quashed,  and 

that  is  in  lieu  of  certiorari’} Mr. 

Lawrence : Yes. 

3769.  So  far  as  that  is  concerned,  that 
works  all  right,  does  it  not,  in  that 

limited  field? Yes,  in  that  very 

limited  field. 

3770.  So  far  as  procedure  is  con- 

cerned, for  that  purpose  it  is  adequate, 
it  goes  to  a judge  of  the  High  Court 
with  a right  of  appeal  onwards? ^Yes. 

3771.  Now  provided  that  exists,  what 

need  is  there  for  any  appeal  on  law  ; 
in  other  words,  what  points  of  law  could 
arise  other  than  those  which  go  to  juris- 
diction?  If  an  inspector’s  report  and 

the  Minister’s  decision  were  made  public. 
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it  might  be  possible  to  say  as  a matter 
of  law  there  was  no  evidence  on  which 
he  could  have  so  decided.  But  I am  not 
putting  that  forward  as  being  necessarily 
a desirable  addition  to  the  rights  of  the 
subject  in  these  matters. 

3772.  Leaving  out  the  merits,  could 

there  ever  be  a case  where  the  Minister 
could  not  come  to  a certain  decision  be- 
cause of  evidence?  It  is  still  the  discre- 
tion of  the  Minister? 1 think  your 

Lordship  is  right,  even  if  he  went  in  the 
teeth  of  all  the  evidence  it  would  be 
impossible  to  say  that  he  was  not  exer- 
cising a valid  discretion. 

3773.  Now  we  get  appeals  on  fact. 

Provided  you  had  some  system  that  I 
was  putting  to  you  before,  whereby  the 
inspector  made  as  it  were  a draft  report, 
and  there  was  an  opportunity  to  correct 
fact, 'would  there  be  any  need  for  ap- 
peal on  fact? 1 would  respectfully 

say  yes,  for  this  reason.  We  gave  a 
great  deal  of  thought  to  this  very 
troublesome  matter  and  we  came  to  the 
conclusion  that  the  value  in  the  existence 
of  a right  of  appeal  on  fact  will  not 
in  the  event  reside  in  the  number  of 
times  that  it  is  exercised  in  order  to 
obtain  a proper  decision  in  a given  case, 
but  will  really  reside  in  the  fact  that  it 
exists  as  a check  upon  the  exercise  of 
the  ministerial  discretion.  It  is  our  view 
that  all  this  kind  of  work,  whether  it  be 
wholly  judicial,  whether  it  be  quasi- 
judicial or  discretionary,  whatever  you 
like  to  call  it,  is  always  done  better  in 
the  knowledge  that  there  exists  some 
tribunal  of  review. 

3774.  I am  not  certain  that  we  are 
talking  of  the  same  things.  Let  us  say 
the  Minister  giving  his  reasons  says  that 
Site  A must  be  taken  and  not  Site  B, 
because  Site  B is  extremely  good  agricul- 
tural land.  Suppose  things  have  become 
twisted.  In  fact  it  is  Site  A that  is  very 
good  agricultural  land  and  not  Site  B.  In 
other  words  there  is  an  error  of  fact.  If 
there  is  an  opportunity  to  correct  the 
inspector’s  report  there  would  be  no  need 

for  an  appeal  on  that  sort  of  fact? 

No,  my  Lord,  if  there  was  an  oppor- 
tunity which  really  was  an  opportunity 
to  right  the  error. 

3775.  So  one  is  left  then — and  this,  J 

think,  is  the  difficult  question  which  has 
given  you  a lot  of  thought  with  the  ques- 
tion as  to  whether  there  should  in  effect 
be  an  appeal  on  the  merits? ^Yes,  my 


Lord.  I apologise  for  having  confused 
the  two  just  now. 

3776.  And  as  to  that  I understand  that 
your  chief  ground,  if  not  your  only 
ground,  is  that  you  feel  that,  if  there  is 
that  right  of  appeal  on  the  merits,  it 
makes  the  Department  just  that  much 
more  careful  in  formulating  its  views? 
— —That  is  the  first  reason.  It  is  not  the 
only  reason. 

3777.  It  means,  does  it  not,  that  some- 

body else’s  discretion  is  going  to  be  sub- 
stituted for  the  Minister’s It  might, 

certainly.  That  does  happen  already  of 
course  in  the  special  parliamentary 
procedure. 

3778.  Your  first  reason  is  that  it  will 
make  the  Department  just  that  bit  more 
careful,  and  secondly  am  I right  in  think- 
ing you  really  want  to  go  back  so  far  as 
you  can  to  the  position  before  we  had 
this  delegation  to  Ministers,  almost  to  the 

private  bill  procedure? We  are  not 

seeking  to  put  the  clock  back  in  that 
way.  All  we  are  saying  is  that  if  it  be 
desirable  that  there  should  be  an  ultimate 
appellate  tribunal  on  merits  for  the 
wholly  exceptional  case,  and  to  serve  as 
an  additional  check  upon  the  arbitrary 
exercise  of  Ministerial  discretion,  then  the 
right  body  to  which  that  appeal  should 
lie  is  the  body  from  which  the  whole 
thing  originated  by  way  of  delegated 
legislation,  namely  Parliament. 

3779.  I noticed  that  in  your  Memo- 
randum you  talk  about  the  appeal  on  the 
merits  as  the  wholly  exceptional  case.  I 
do  not  quite  follow  that.  Granted  a 
person  aggrieved,  as  a lot  of  people  are 
if  their  land  is  taken  away  from  them  for 
little  compensation,  why  should  it  be 
exceptional  for  there  to  be  an  appeal, 
always  assuming  that  the  landowner  is  a 

man  of  means  and  can  afford  it? 

We  do  suggest  that  there  should  be  a 
sifting  committee  so  that  only  those 
appeals  would  reach  the  select  committee 
which  were  proper  for  it  to  hear.  We 
are  not  suggesting  that  there  should  be  an 
unqualified  right  of  appeal  in  every  case. 

3780.  Mr.  Pritchard'.  I would  like  to 
ask  a few  questions  about  this  appeal 
to  Parliament,  because  I think  you  are 
the  first  witnesses  to  put  this  proposal 
before  the  Committee.  Your  recom- 
mendation in  paragraph  10  {b)  (viii)  is 
for  some  simple  procedure  for  appeal  to 
Parliament  on  the  lines  of  the  two  pre- 
cedents which  you  mention,  the  special 
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order  procedure  and  the  special  parlia- 
mentary procedure.  Under  the  special 
order  procedure,  every  special  order  was 
laid  before  both  Houses  of  Parliament 
and  there  was  a special  orders  committee, 
of  the  House  of  Lords.  Every  special 
order  went  before  that  committee.  In 
most  cases  the  consideration  by  the  com- 
mittee was  purely  formal,  but  it  was  open 
to  any  person  who  was  entitled  to  do  so 
to  present  a petition.  That  special  orders 
committee  of  the  House  of  Lords  con- 
sidered every  such  petition  and  if  they 
thought  fit  they  referred  the  matter  to 
a select  committee.  Is  that  right  so  far? 
Mr.  Cope  Morgan : I think  so. 

3781.  But  it  was  only  in  very  excep- 
tional circumstances  that  such  an  order 
went  to  a select  committee.  The  last  case 
was  the  Oxford  Gasworks  case,  which  in 
fact  was  rejected.  In  the  House  of 
Commons  there  was  no  such  committee 
at  all,  and  it  was  necessary  to  have  a 
resolution  of  the  House  to  get  the  order 
before  a committee.  So  of  the  special 
orders  that  were  laid  before  the  two  wars, 
a few  of  them  got  referred  to  a select 
committee,  and  of  those  a very  few  got 
rejected.  Under  the  special  parliamentary 
procedure,  which  has  been  in  operation 
since  1945,  all  orders  subject  to  that  pro- 
cedure are  laid  before  both  Houses,  then 
there  is  an  opportunity  for  aggrieved 
persons  to  petition,  and  there  is  also  an 
opportunity  for  either  House  to  pass  a 
resolution  annulling  the  order.  In  prac- 
tice over  the  last  ten  years  only  one  such 
order  has  been  rejected,  and  that  was 
realty  for  political  reasons,  because  there 
was  a general  election.  But  there  have 
been  occasions  when  orders  have  been 
amended  at  the  suit  of  a petitioner,  and 
that  is  done  by  a joint  committee  of 
both  Houses.  If  the  Minister  concerned 
is  dissatisfied  with  the  decision  of  the 
joint  committee,  he  has  an  opportunity 
of  introducing  a bill  and  overriding  the 
decision,  and,  in  practice,  that  has 
happened  once.  But  in  the  vast  majority 
of  cases  the  orders  are  laid  and  nothing 
else  happens.  Are  you  recommending 
something  on  those  lines?  is  , that  right? 

Yes,  that  is  so.  As  I understand  it, 

the  practical  working  out  of  the  pro- 
cedure is  rather  hampering,  and  it  may 
account  for  rather  fewer  going  through 
than  otherwise  might  have  done,  but  we 
do  not  expect  any  large  number  of 
appeals.  I think  I am  right  in  saying 
that  the  test  as  to  whether  a petition  is 


accepted  is  whether  it  discloses  a sub- 
stantial ground  of  objection,  and  that  it 
is  judged  on  that  standard  by  the  Lord 
Chairman  and  the  Chairman  of  Ways 
and  Means.  Under  the  special  procedure 
they  are  the  people  who  at  the  moment 
are  doing  what  we  describe  as  the  work 
of  a sifting  committee. 

3782.  Is  there  not  this  dilemma,  that 
either  you  will  in  fact  make  it  reason- 
ably easy  for  objectors  to  appeal,  in 
which  case  there  will  be  such  a flood 
that  parliamentary  time  will  not  be 
available  for  them,  or  else  you  will 
make  it  so  difficult  that  in  fact  you  are 
giving  something  which  is  really  worth 

nothing? Yes,  I think  perhaps  there 

is.  I would  suggest  that  the  solution  is 
that  if  such  a committee  as  is  represented 
now  by  the  Lord  Chairman  and  the 
Chairman  of  Ways  and  Means  do  recog- 
nise that  the  petitioner  discloses  a sub- 
stantial ground  of  objection  to  the 
decision  of  the  Minister,  then  if  he  gets 
as  far  as  that  he  ought  to  have  the  right 
of  a new  hearing  on  merits. 

3783.  In  practice  I think  the  Lord 
Chairman  and  the  Chairman  of  Ways 
and  Means  have  never  said  that  a peti- 
tion did  not  disclose  a substantial  case. 
In  every  case  where  any  would-be  objec- 
tor has  been  prevented  by  the  difficulty 
of  procedure  he  has  not  been  put  off 

by  that. What  we  felt  was  that  he 

ought  not  to  be  put  off  by  difficulty  of 
procedure,  provided  he  surmounts  the 
test  of  substantial  ground  of  objection. 

3784.  May  I now  raise  another  diffi- 
culty: we  have  had  considerable  com- 
plaints from  witnesses  about  the  delay 
between  the  enquiry  and  the  decision. 
This  will  cause  appreciably  more  delay, 

will  it  not? If  the  procedure  is 

simple  I should  have  thought  the 
decision  as  to  whether  there  should  be 
an  appeal  might  be  reached  without 
great  delay.  If  there  really  is  a sub- 
stantial ground  which  people  think 
makes  the  case  deserving  of  a re- 
hearing, then  there  should  be  a re-hear- 
ing and  the  fact  of  actual  delay  should 
not  prevent  it. 

3785.  But  even  at  the  moment  under 
the  special  parliamentary  procedure  if 
there  is  no  petition  and  tWe  is  no  reso- 
lution the  minimum  period  is  six  weeks, 
and  in  fact  the  delay  is  appreciably  more 
than  that.  Have  we  not  got  to  appre- 
ciate that  there  is  likely  to  be  a matter 
of  several  months’  additional  delay  under 
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this? Of  course,  whatever  pre- 

cautions can  be  made  against  unneces- 
sary delay,  we  should  certainly  accept. 
We  do  not  want  the  delay  and  would 
prefer  a simplified  procedure  in  order 
to  minimise  delay. 

3786.  Is  it  your  suggestion  that  in 
certain  . cases  orders  shall  go  before 
Parliament  if  there  is  objection,  or  that 

they  shall  in  any  event  go? Mr. 

Lawrence  : We  are  not  suggesting  neces- 
sarily that  the  procedure  to  be  adopted 
should  resemble  the  complexity  and  tech- 
nicalities of  either  the  special  order  pro- 
cedure or  the  special  parliamentary  pro- 
cedure. We  are  drawing  attention  to 
these  procedures  as  precedents  of  some 
kind  for  the  kind  of  appellate  jurisdic- 
tion which  we  are  recommending.  The 
exact  working  out  of  the  procedural 
machinery  would,  of  course,  be  for  the 
authorities  of  the  House  and  what  we 
have  in  mind  is  that  there  would  only 
be  an  appeal  at  all  if  somebody,  the  dis- 
satisfied party,  lodged  a notice  of  appeal. 
The  matter  would  then  go,  under  what- 
ever was  the  right  machinery,  to  a sift- 
ing committee  to  decide  whether  or  not 
the  appeal  raised  such  a point  of  sub- 
stance of  general  importance  as  to 
warrant  a re-hearing  on  merits. 

3787.  And  is  it  your  recommendation 
that  in  every  case  an  aggrieved  party 
should  have  the  right  to  get  the  order 
carried  before  the  sifting  committee? 

The  right  to  lodge  an  appeal,  which 

is  really,  to  adopt  the  language  of  other 
jurisdictions,  an  application  for  leave. 

3788.  But  that  will  inevitably  cause 

delay? 1 do  hot  think  with  respect 

that  it  need  cause  undue  delay.  Of 
course,  every  further  step  in  a judicial 
procedure  takes  that  little  longer,  that 
is  inevitable,  but  we  have  suggested  that 
the  matter  should  be  devised  so  as  to 
eliminate  delay,  and  put  the  would-be 
appellants  on  stringent  terms  if  it  was 
thought  desirable. 

3789.  Would  you  apply  this  procedure 

to  planning  appeals? Certainly.  It 

might  well  be  that  this  kind  of  appeal 
would  be  most  valuable  in  planning 
cases.  There  are  planning  appeals 
taking  place  today  which  affect  vast 
transactions  in  property  and  which 
determine  the  development  or  non- 
development of  vast  quantities  of  land 
of  this  country.  I am  not  talking  about 
the  little  appeal  of  the  man  who  wants 
to  build  a garage  on  a 40  ft.  plot  of 


land  by  the  side  of  his  house,  I am  talk- 
ing about  the  major  appeals  which  are 
of  such  dimensions  as  to  be  almost  of 
national  importance. 

3790.  And  would  you  draw  a distinc- 
tion that  in  the  case  of  the  man  who 
wants  to  build  the  garage  he  shall  not 
have  the  right  to  go  to  Parliament  and 

in  the  other  case  he  shall? ^We  are 

not  laying  down  any  rules  at  all.  First 
of  all  it  is  highly  unlikely,  I would 
suggest,  that  the  man  with  the  garage 
would  make  any  attempt  to  appeal  to 
Parliament.  But  if  he  did  it  would  be  a 
matter  for  the  sifting  committee  to  look 
at.  They  might  very  well  say : “ This 
is  no  point  of  substance  or  importance  ”, 
and  the  select  committee  will  not  then  be 
bothered  with  it. 

3791.  But  you  are  going  to  bother  the 

sifting  committee  with  it? If  he 

appeals,  yes. 

3792.  And  you  recommend  that  that 
should  be  available  for  everyone  who 

is  aggrieved  by  a decision? ^Yes,  it 

would  be  impossible  to  legislate  other- 
wise.— Mr.  Cope  Morgan'.  Does  not  ex- 
perience show  that  in  fact  there  would 
not  be  great  numbers  of  appeals?  We 
believe  that  there  would  not  be  great 
numbers  and  that  those  which  came  up 
for  appeal  would  probably  be  able  to 
pass  the  test  of  really  substantial  ground. 
— Mr.  Rowe:  May  I just  add,  the  num- 
ber of  appeals  is  likely  to  be  very  much 
less  if  the  previous  drill  that  we  recom- 
mend has  been  gone  through ; that  is  if 
the  objector  has  the  inspector’s  report 
and  the  Minister’s  decision.  The  griev- 
ance of  so  many  people,  when  an  appeal 
has  been  finished  and  the  Minister’s  deci- 
sion given,  is  that  they  do  not  really 
know  where  they  have  stood.  If  they 
have  had  the  report  and  can  see  the  facts 
which  are  found,  with  reasons,  very  few, 
I should  have  thought,  would  ever  want 
to  go  as  far  as  to  appeal  to  Parliament. 

3793.  Chairman:  If  an  appeal  of  the 
kind  you  have  in  mind  were  provided 
for,  you  would  find  someone,  in  this 
case,.  Parliament  through  a committee  of 
itself,  putting  its  opinion  in  the  place  of 
the  Minister’s  opinion.  That  seems  to 
me  to  raise  another  question  of  real  im- 
portance in  the  general  working  of  our 
constitution.  In  a general  way  we  like  to 
think  that  we  have  a strong  executive ; 
we  do  not  think  highly  of  countries 
which  have  a very  weak  executive  and  a 
continually  contentious  legislature  which 
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talks  about  everything  but  does  nothing. 
We  want  a -strong  executive.  Now  it  is 
-diiBcult  to  have  a strong  executive  if  the 
legislature  is  able  to  turn  it  down  all 
•over  the  place.  Therefore,  what  Parlia- 
ment does  is  to  give,  so  to  speak,  after 
scrutiny,  debate  and  controversy,  some 
fairly  large  powers  to  Ministers.  It  also, 
of  course,  asks  for  information  and 
•checks  on  detail  by  asking  whether  things 
have  gone  wrong,  bringing  up  particular 
cases,  and  so  on,  but  it  does  not  get  in 
the  way,  broadly  speaking,  of  the  on- 
going administrative  machine.  Now  is 
not  that  exactly  what  your  proposal 
proposes?  It  seems  to  me  that  if  the 
appeals  on  vires,  and  on  procedure  go  to 
the  law  courts  anyhow,  what  you  are  left 
with  are  appeals  on  what  is  within  the 
Minister’s  discretion.  If  you  begin  sub- 
stituting somebody  else’s  discretion  for 
the  Minister’s  discretion  in  his  business 
of  getting  on  with  the  legislative  pro- 
gramme that  Parliament  has  put  on  him, 
are  you  not  doing  something  that  simply 
in  terms  of  our  own  historical  develop- 
ment in  this  country  is  a bit  difficult?  It 
is  not  a matter  of  whether  some  of  us 
like  it  and  some  of  us  do  not ; it  is  just 
a fact  that  Parliament  has  decided,  after 
the  electorate  has  voted,  to  tell  Ministers 
to  do  all  sorts  of  things  which  interfere 
in  large  ways  with  the  current  set-up  of 
things  in  the  country.  If,  after  providing 
for  these  various  checks  and  controls 
which  we  have  already  talked  about,  you 
say  that,  even  if  the  Minister’s  decision 
is  constitutional  it  may  nevertheless  be 
superseded  by  another  decision,  a deci- 
•sion  of  Parliament,  are  you  not  in  danger 
of  confounding,  in  our  society,  the  roles 
of  Parliament  and  the  executive,  or  do 

you  think  there  is  no  risk? Mr. 

.Lawrence:  I would  not  have  thought. 
Sir,  that  with  the  hmitations  of  our 
recommendation,  that  there  was  any  con- 
stitutional danger  of  any  kind. 

3794.  I did  not  understand  what  the 
limit  was.  I understood  that  it  would 
depend  on  a sifting  committee  saying 
that  there  was  substantial  ground,  but  I 
understood  that  where  substantial  ground 
in  a previous  procedure  had  been  the 
point,  everything  had  been  passed ; the 
.reason  why  not  much  had  gone  through 
was  procedural,  but  you  wanted  a simple 
procedure.  If  you  then  say  that  in 
planning  some  of  these  are  very  big 
'questions  and  some  of  them  quite  small 
•and  that  you  think  the  promoter  of  the 


small  project  will  not  get  through,  are 
you  not  saying  that  there  will  be  dif- 
ferentiation according  to  person,  and 
is  that  not  a difficult  thing  to  say  nowa- 
days? How  do  you  know  that  what  you 
presume,  namely,  that  the  volume  of 
appeals  will  be  small,  really  will  be  so? — 
Withrespect,  Sir, nobody couldknow that ; 
one  can  only  make  an  estimate  or  take 
a view  of  what  you  think  may  happen. 
The  way  I think  we  look  at  it  is  this: 
Parliament  has  handed  over  to  the  execu- 
tive large  spheres  of  legislation,  without 
any  indication  as  to  the  manner  in 
which  that  delegated  legislation  shall  be 
carried  out. 

3795.  It  has  refused  to  give  any. It 

has  refused  to  give  any.  The  Minister 
inevitably  gets  on  with  it  in  the  way  he 
thinks  best.  As  a result,  from  time  to 
time,  he  comes  into  collision  with  the 
subject.  Parliament  under  the  present 
arrangement,  unless  the  matter  is  success- 
fully ventilated  by  a private  member  on 
the  floor  of  the  House,  never  succeeds 
in  taking  a look  at  the  way  in  which 
the  Minister  is  carrying  out  this  delegated 
legislation.  Indeed  it  may  be  Parlia- 
ment’s intention  that  it  never  should. 
But  it  has  had  this  result,  that  it  has 
handed  over  the  subject  to  the  tender 
mercies — and  I do  not  use  that  epithet 
necessarily  ironically — to  the  tender 
mercies  of  the  executive  without  any  re- 
course to  any  tribunal  of  review.  We 
considered  the  various  solutions  which 
have  been  canvassed  by  other  people  who 
have  given  attention  to  this  matter,  in- 
cluding the  proposed  administrative  divi- 
sion of  the  High  Court,  and  we  came  to 
the  conclusion  that  it  would  not  be  a 
reversal  of  the  constitutional  feature  of 
delegating  these  big  spheres  of  legisla- 
tion if,  in  certain  isolated  cases  which 
qualified  for  investigation,  the  Minister 
ran  the  risk  of  having  one  of  the  methods 
that  he  has  adopted  of  carrying  out  the 
legislation  delegated  to  him  exposed  to 
parliamentary  scrutiny.  It  would  still,  I 
suppose,  be  open  to  the  Minister,  even 
in  the  face  of  the  decision  of  the  select 
committee,  to  debate  the  matter  on  the 
floor  of  the  House. 

3796.  Put  the  Whips  on? Yes.  Mr. 

Rowe  has  a particular  case  in  mind,  and 
sometimes  illustrations  are  more  cogent 
than  general  observations. — Mr.  Rowe: 
The  case  I have  in  mind  concerned  the 
Earl  of  Iveagh,  and  I think  it  illustrates 
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several  points  which  have  been  the  sub- 
ject of  discussion.  The  Forestry  Com- 
missioners are  empowered  to  make 
compulsory  purchase  orders  : a right  of 
objection  is  given,  and  then  there  can 
be  a hearing  or  an  enquiry,  into 
objections. 

3797.  In  so  far  as  the  Forestry  Com- 
mission has  a Minister,  it  is  the  Minister 

of  Agriculture,  Fisheries  and  Food? 

Yes,  and  it  is  for  him  to  confirm  the 
order.  The  Act  further  provides  that  if 
the  objector  maintains  his  objection  then 
the  order  shall  not  be  effective  but  shall 
be  subject  to  special  parliamentary  pro- 
cedure, at  which  the  Minister  has  to 
promote  the  order  and  the  objector  can 
object.  In  this  case  an  order  was  made 
affecting  a considerable  quantity  of  Lord 
Iveagh’s  land.  He  objected.  It  was 
found  impossible  to  extract  any 
evidence  at  ail  from  the  Forestry  Com- 
missioners, who  took  the  line:  “This  is 
a hearing  into  objections,  and  it  is  not 
for  us  to  justify  our  order  The 
Minister  confirmed  the  order  with  some 
modifications.  Lord  Iveagh  maintained 
his  objection  and  the  matter  was  subject 
to  special  parliamentary  procedure.  The 
order  was  brought  before  a committee 
of  the  House,  and  there  the  Commis- 
sioners had  to  support  their  order  by 
evidence  and  it  was  cross-examined.  The 
committee  then  threw  the  order  out  with- 
out even  calling  upon  the  owner  to 
justify  his  objection.  I have  always 
thought  that  that  was  a very  striking 
example  both  as  to  the  need  for  making 
promoters  prove  their  case  and  also  as 
to  the  value  of  a committee  as  a check 
upon  ministerial  decisions.  It  illustrates 
the  way  in  which  our  suggestion  would 
in  fact  work. 

3798.  T understand  that,  but  does  it 
follow  that  what  has  happened  in  the 
case  of  the  Forestry  Commission,  which 
after  all  is  a quasi-independent  body 
functioning  on  its  own,  is  capable  of 
generalisation  and  satisfactory  applica- 
tion over  the  whole  range  of  subjects  on 
which  there  are  hearings  and  enquiries? 
You  are  putting  the  check  in  principle 
over  a very  wide  area  of  the  present 
administration  of  Government  depart- 
ments and  their  Ministers  and  I still  am 
not  clear  on  the  question  about  the  right 
role  of  the  legislature  and  the  executive. 
I am  not  thinking  now  of  the  Civil 
Service,  this  is  not  a question  of 


bureaucracy  at  all,  this  is  a question  of 
the  relation  of  Ministers  to  Parliament. 

1 should  have  thought,  with  respect, 

that  the  answer  to  that  was  that  in 
certain  matters  Parliament  has  already 
provided  for  such  a check.  The  question 
then  arises  as  to  whether  there  is  some- 
thing in  the  nature  of  planning  legisla- 
tion which  makes  a similar  check 
inadvisable  or  impossible.  So  far  as 
inadvisability  is  concerned,  I cannot  for 
myself  see  what  difference  in  principle 
there  is  between  a planning  appeal 
affecting  a considerable  area  of  land  or 
an  important  site  and  a decision  whether 
there  shall  be  a compulsory  purchase 
order  in  relation  to  some  public  utility 
undertaking.  So  far  as  impossibility  is 
concerned,  the  only  impossibility  would 
be  the  numerical  one,  if  it  became 
impossible  in  that  sense  ; and  so  far  as 
that  is  concerned  none  of  us  can  do 
more  than  express  our  view  that  pro- 
vided that  the  inspector’s  reports  were 
those  of  an  independent  person,  were 
published,  and  that  the  Minister  gave 
his  reasons,  the  number  of  appeals  even 
getting  so  far  as  the  sifting  committee 
would  be  relatively  small,  and  the 
number  of  appeals  that  would  get 
through  the  sifting  committee  would  be 
very  small  indeed.  One  must  also  bear 
in  mind  that  the  appellant  would  be 
at  peril  of  costs,  which  would  not  be 
inconsiderable.  It  has  always  been  a 
feature  of  the  law  that  that  is  a deterrent 
to  an  appeal. 

3799.  Mr.  Pritchard:  I do  not  think 
it  really  affects  what  3^ou  are  trying  to 
illustrate,  but  for  the  sake  of  accuracy 
would  it  not  be  right  to  say  that  the 
Earl  of  Iveagh’s  case  was  under  the  old 
provisional  order  procedure  and  not  the 
special  parliamentary  procedure?  In 
fact  the  Minister  introduced  a provi- 
sional order  confirmation  bill,  and  it 
was  the  bill  that  was  rejected  in  the 

House  of  Commons?- 1 was  relying 

on  my  memory  and  I am  afraid  I 
thought  it  was  special  parliamentary  pro- 
cedure.— Mr.  Lawrence : If  I may  add 
a point  on  something  raised  just  now, 
certainly  it  was  not  the  intention  of 
what  we  suggest  to  interfere  with,  con- 
fuse or  frustrate  the  executive.  '\^at 
we  desired  to  do  was  to  add  a further 
check  or  safeguard  to  the  interests  of  the 
private  citizen.  We  could  see  the  strange 
position  that  exists  at  the  moment.  The 
executive,  in  the  form  of  the  Minister 
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promotes  an  order  designed  compulsorily 
to  amalgamate  half  a dozen  or  more 
independent  water  authorities  in  a part 
of  England.  There  is  a public  local 
enquiry  at  which  they  are  all  represented 
and  they  all  fight  tooth  and  nail  because 
they  do  not  want  to  be  swallowed  up  in 
a vast  amalgamated  concern.  Now  that 
order,  if  the  Minister  confirms  it  after 
hearing  the  public  local  enquiry  is  sub- 
ject to  special  parliamentary  procedure : 
in  other  words,  the  executive  order  can 
be  interfered  with  by  Parliament  in  the 
form  of  a committee.  But  in  the  case 
of  a landowner  who  wishes  to  develop 
his  land,  and  whose  development  is  of 
infinitely  more  consequence  possibly 
than  the  combination  of  a few  rural 
water  boards,  he  at  the  moment  is  subject 
ultimately  to  the  unfettered  discretion  of 
the  Department  that  has  itself  legislated 
the  way  in  which  these  matters  are  to  be 
dealt  with  under  the  delegation  which  has 
been  made  by  Parliament. — Mr.  Cope 
Morgan : May  I make  a point  about  the 
peril  of  a great  number  of  appeals.  At 
present  there  is  no  appeal  on  fact  from 
County  Courts.  The  Evershed  Commit- 
tee dealt  with  that  matter.  They  were 
faced  with  the  argument  that  the  County 
Court  is  speedy  and  cheap  and  therefore 
there  should  be  no  appeal,  that  there 
would  be  frivolous  appeals,  that  there 
would  be  numerous  appeals,  and  that 
there  would  be  difficulty  about  taking 
proper  records  and  notes.  They  unani- 
mously decided  that  there  should  be  an 
appeal  from  the  County  Court.  Then  it 
came  to  the  question  of  what  limit 
should  be  put  upon  the  appeal  and  they 
decided  that  the  matter  must  be  worth 
£100  and  that  no  appeal  on  fact  from 
rent  cases  should  come  up,  because  that 
would  obviously  produce  an  enormous 
area  of  possible  appeals.  It  might  well 
be  that  there  should  be  some  limitation 
of  that  sort,  perhaps  the  value  of  the 
property  or  eliminating  possibly  a par- 
ticular class  of  appeal,  but  we  do  think 
that  the  need  for  an  appeal  in  the  right 
case  should  not  be  taken  away  because 
of  the  possible  numerous  appeals  for 
which  other  provision  might  well  be 
made. 

3800.  Lord  Balfour  of  Burleigh'.  I 
think  we  are  all  interested  in  any  proce- 
dure which  could  give  satisfaction  on 
appeal.  It  is  not  for  me  to  make  the 
suggestion  now,  but  I take  it  that  if  the 
committee  in  its  wisdom  did  ask  you  to 
study  the  question  of  procedure  and  put 
up  a suggestion,  you  would  be  willing 


to  do  so? Mr.  Lawrence : Certainly, 

my  Lord. 

3801.  Mr.  Bowen:  Mr.  Lawrence,  I 
gather  you  concede  that  your  proposals 
with  regard  to  appeal  are  only  practical 
on  the  basis  that  in  fact  very  few 

appeals  had  to  be  heard? Obviously 

we  had  to  consider  the  practical  working 
out  of  it. 

3802.  We  have  heard  evidence^  that 

there  are  some  6,000-7,000  enquiries  a 
year,  so  quite  clearly  it  would  have  lo 
be  very  much  less  than  one  case  in  a 
hundred? Certainly. 

3803.  And  is  it  right  also  that  the  pro- 
cedure you  envisage  would  be  an  expen- 
sive one  for  an  appellant? — -—Yes,  that 
might  very  well  be  so. 

3804.  That  is  to  say,  there  is  no  ques- 
tion of  this  form  of  appeal  providing 
much  opportunity  for  the  small  man? 
No,  I think  not. 

3805.  It  is  only  really  giving  another 

chance  to  someone  whose  resources  in 
one  direction  or  another  are  very  sub- 
stantial indeed? ^Yes,  but  with  respect 

that  is  no  reason  why  you  should  not 
have  it. 

3806.  It  might  be  a reason  for  having 
a form  of  appeal  which  had  wider  appli- 
cation, where  the  doors  were  a little 

wider  open,  might  it  not? That  is  so, 

I agree,  but  I believe  a petitioner  can 
appear  in  person  before  committees  of 
the  House,  there  is  no  need  for  him  to 
incur  expensive  representation. 

3807.  But  would  you  agree  that,  as  a 
matter  of  fact,  most  people,  unless  they 
were  of  very  substantial  means,  would 
hesitate  before  they  invoked  this  proce- 
duce?— - — By  and  large  I would  concede 
that,  yes. 

3808.  Would  you  agree  also  that  while 
you  make  other  suggestions  for  removing 
the  general  dissatisfaction  which  you  sav 
exists,  you  could  not  pretend  that  this 
appeal  would  contribute  much  towards 

that? 1 think  it  would — or  it  might, 

for  this  reason : the  existence  of  the  pos- 
sibility of  review  by  an  appellate  tribunal 
might  very  well  improve  the  quality  of 
the  ministerial  decision,  and  that  would 
be  for  the  benefit  of  all.  There  are 
those  rich  citizens  who  regard  it  as  their 
public  duty  to  use  their  means  for  this 
purpose,  and  a successful  appeal,  even  if 
it  had  been  purchased  at  considerable 
expense,  might  inure  for  the  benefit  of 
more  humble  people. 
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3809.  It  is  true  of  course  that  very 

often  the  degree  of  injustice  done  does 
not  bear  comparison  with  the  amount 
involved? ^That  is  to  the  individual. 

3810.  When  you  talk  of  this  appeal 

having,  as  I understand  it,  a salutary 
effect,  I gather  you  refer  more 

particularly  to  a salutary  effect 
upon  the  Minister  rather  than 

upon  an  inspector  who  is  taking  the  en- 
quiry?  Or  the  Minister’s  representa- 

tive who  makes  the  decision.  I think  it 
would  work  all  the  way  down  through 
the  whole  Department. 

3811.  As  far  as  costs  are  concerned, 
I gather  that,  as  you  talked  about 
making  the  appellant  liable  for  costs  in 
certain  circumstances,  you  would  con- 
cede of  course  the  other  side  of  the 
picture,  that  he  might  get  his  costs  if 

successful? Costs  are  not  awarded 

now  under  the  special  procedure. 

3812.  So  he  would  have  to  pay  his 

own  costs  in  any  event? thiTik  he 

would,  and  many  of  them  would  do  so. 

3813.  Mr.  Johnston:  You  said  that 
one  of  the  main  if  not  the  only  object 
of  the  appeal  procedure  which  you  sug- 
gest would  be  to  improve  the  quality  of 
ministerial  decision.  Is  there  in  fact 
much  complaint  of  the  quality  of  minis- 
terial decision  apart  from  the  points 
which  you  mention — non-publication  of 
reports  and  the  fear  that  other  persons 
have  been  consulted,  and  so  on?~ — It 
is  difficult  at  the  moment  to  make  an 
estimate  of  the  quality  of  ministerial 
decision  in  the  absence  of  the  informa- 
tion that  at  present  is  withheld  from  the 
subject.  It  may  be  that  if  the  other 
recommendations  which  we  make  are 
implemented,  and  the  Minister’s  decision 
can  be  measured  against  the  known  facts, 
there  will  be  little  complaint.  The  possi- 
bility that  there  are  grounds  for  com- 
plaint arises  from  the  fact  that  the  dis- 
cretion is  entirely  unfettered  and 
uncontrolled.  We  take  the  view  that  in 
theory  this  can  lead  to  abuse. 

3814.  Your  appeal  tribunal  would  also 

be  untrammelled? ^In  the  end  some- 

body has  got  to  come  to  a decision. 

3815.  The  question  may  well  be 
whether  it  is  better  to  have  a decision 
of  the  Minister  or  a decision  of  the 

tribunal? VJt  thought  that  in  the 

given  and  proper  case  that  ultimately 
comes  to  the  select  committee  it  would 
be  better  to  have  the  decision  of  the 


select  committee.  If  the  Minister’s  deci- 
sion was  supportable  and  right  there  is 
no  reason  to  suppose  that  that  select 
co'mmittee  would  not  support  it  in  its 
turn. 

3816.  Sir  Geoffrey  King:  Bearing  in 

mind  what  you  and  your  colleagues  have 
said  about  the  kind  of  case  which  would 
come  before  the  parliamentary  commit- 
tee, would  you  agree  that  they  would  be 
likely  to  raise  quite  substantial  questions 
of  policy? Certainly. 

3817.  And  I take  it  you  would  agree 

that  it  would  be  an  inherent  part  of  the 
procedure  that  the  Minister’s  policy 
would  have  to  be  justified? Yes,  Sir. 

3818.  I only  mention  it  because  it  is 
my  recollection  that,  when  the  select 
committee  on  statutory  instruments  was. 
set  up,  the  possibility  of  the  parliamen- 
tary committee  passing  judgment  on 
Ministers’  policy  was  unanimously 

rejected. In  so  far  as  any  review  of 

the  ministerial  decision  would  be  likely 
to  call  in  question  ministerial  policy,  that 
is  the  reason  why  we  formed  the  opinion 
that  Parliament  in  the  shape  of  the  select 
committee  was  the  best  form  of  appellate 
tribunal. 

3819.  But  you  do  accept  the  point  that 

it  would  have  to  be  done  before  the 
committee? Yes. 

3820.  Major  Morrison : I do  remem- 
ber the  Iveagh  case  which  was  referred 
t'O,  and  I think  it  was  in  that  instance 
a select  committee  of  three.  Under  the. 
special  parliamentary  procedure  now  I 
think  the  order  would  be  laid  and  could. 

only  be  prayed  against? Mr.  Rowe: 

I think  that  is  right. 

Mr.  Pritchard:  In  Lord  Iveagh’s  case 
it  was  the  provisional  order,  which  meant 
that  the  order  had  to  be  confirmed  by  a 
bill,  and  the  Minister  had  to  introduce  a 
bill,  which  in  fact  was  introduced  into 
the  House  of  Commons.  It  was  read  a 
second  time  and  then  referred  to  a select 
committee,  and  it  was  the  select  com- 
mittee of  the  • House-  of  Commons  which 
rejected  that  bill,  after  hearing  the 
Minister’s  case,  without  calling  on  Lord 
Iveagh  to  reply,  Lord  Iveagh  having 
petitioned  against  -the  bill.  That  pro- 
cedure has  now  gone,  and  the  special 
parliamentary  procedure  is  substituted. 
Now  the  order,  the  Minister’s  order,  is 
laid  before  the  House,  arid  there  is  an 
opportunity  ' for  objectors  to  put  their 
petition.  ' • , ' 
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3821.  Major  Morrison'.  The  oppor- 
tuaity  is  in  fact  only  a prayer.  Do  you 
consider  that  a prayer  is  an  adequate 
safeguard — it  probably  happens  at  two 

o’clock  in  the  morning? Mr.  Cope 

Morgan'.  If  the  prayer  is  offered  I ima- 
gine somebody  has  got  to  hear  it  and 
decide  whether  on  merits  the  case  shall 
in  fact  go  to  a hearing.  That  is  what 
we  are  suggesting. 

3822.  I see,  it  will  go  to  a hearing 

after  that? Yes. 

3823.  Lord  Justice  Parker-.  May  I ask 
you  one  thing  on  this  suggested  sifting 
committee : appeals  are  only  to  go  forward 
on  substantial  grounds.  Do  you  mean 
by  substantial  grounds  that  the  national 
interest  is  involved,  or  do  you  refer  to 
the  amount  or  value  of  the  land,  or 

what? Mr.  Lawrence:  Those  are 

matters  which  I imagine  the  sifting  com- 
mittee would  determine  for  themselves. 
I would  apprehend  the  sort  of  points 
would  be  the  weight  of  the  subject  mat- 
ter itself,  that  is  to  say,  the  extent  or 
the  value  of  the  property  concerned,  the 
number  of  people  affected  by  it  and 
whether  it  was  regarded  in  the  nature  of 
a test  case  with  a number  of  others  that 
might  follow  it.  And  of  course  if  you 
had  a glaring  case  of  disagreement  be- 
tween the  Minister  and  the  inspector 
that  might  in  a given  case  be  a ground. 
All  those  are  matters  which  I suppose 
the  sifting  Committee  would  themselves 
decide,  just  as  the  House  of  Lords  does 
on  an  application  for  leave  to  appeal 
from  the  Court  of  Appeal. 

3824.  The  difficulty  I feel  is  with  the 

procedure  of  the  sifting  committee.  The 
late  Mr.  Pilgrim’s  case  would  probably 
not  have  got  past  the  sifting  committee. 
It  would  be  difficult  to  justify  that  to  pub- 
lic opinion. 1 do  not  know  whether 

Mr.  Pilgrim  would  have  got  by  the  sift- 
ing committee  on  the  facts  of  his  case. 

3825.  A small  plot  of  land,  very  little 
value,  nothing  wrong  about  it  at  all  ex- 
cept that  he  was  going  to  get  most 

inadequate  compensation. 1 was  not 

suggesting  that  smallness  of  the  pro- 
perty should  be  a disqualifying  factor. 
What  I suggested  was  that  the  magnitude 
of  the  property  might  be  a qualifying 
factor. 

3826.  All  I am  drawing  attention  to 
is  that  it  is  very  substantial  and  important 
to  Mr.  Pilgrim  and  others  in  his  position 
and,  if  their  cases  are  going  to  be  dealt 
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with,  then  you  might  say  there  is  nothing 

to  be  sifted  out. appreciate  those 

difficulties,  but  it  is  a matter  which  as  I 
said  before  would  have  to  be  dealt  with 
empirically  by  the  sifting  committee,  and 
it  might  very  well  be  of  course  that  in 
the  early  stages  a number  of  cases  would 
not  succeed  in  getting  to  the  appellate 
tribunal.  But  in  the  course  of  time  the 
sifting  committee  would  find  out  by  ex- 
perience what  should  be  allowed  and 
what  should  not. 

3827.  Chairman:  We  are  very  nearly 
at  the  end  of  our  time,  and  I think  we 
might  just  see  whether  we  have  any  ques- 
tions we  would  like  to  ask  about  the  Bar 
Council’s  views  on  administrative  tri- 
bunals. I have  one,  which  is  simply  this  : 
how  high  do  you  put  your  first  conten- 
tion that  the  Minister  whose  Department 
is  concerned  should  never  appoint  the 
people  who  man  the  tribunal?  I am 
thinking  of  “appoint”  as  opposed  to 
“ dismiss  ”.  There  are  different  questions 
about  dismissal.  Do  you  base  your  argu- 
ment on  the  view  that  this  existing 
practice  has  actually  given  rise  to  unde- 
sirable states  of  affairs  at  times,  or  are 
you  wholly  based  on,  so  to  speak,  the 
look  of  the  thing — that  if  a tribunal  has 
to  deal  with  matters  which  come  by 
statute  under  a certain  Minister  then  if 
the  decisions  are  to  be  what  they  should 
be,  that  is  to  say,  free  and  independent, 
as  a matter  of  important  form  there 
should  be  no  connection  whatever  be- 
tween the  membership  of  the  tribunal 

and  the  Minister? 1 speak  with  a 

little  difficulty  with  regard  to  these 
matters,  because  of  course  they  are  not 
topics  on  which  we  have  the  personal 
experience  which  we  have  of  the  other. 
Therefore  we  have  rather  approached 
consideration  of  these  upon  what  I 
might  call  a priori  grounds,  and  I think 
what  has  motivated  our  suggestion  here 
is  really  the  what  you  call  the  look  of 
the  thing. 

3828.  Sir  Geoffrey  King:  How  high  do 
you  put  your  requirement  which  is 
framed  in  this  form : “ we  see  no  reason 
why  any  of  these  tribunals  should  trans- 
act its  business  in  secret  ”,  because  there 
are,  I think,  a good  many  reasons  for 
suggesting  that  certain  types  of  case 

should  be  heard  not  in  public? Yes, 

Sir,  that  is  so.  I think  what  we  had  in 
mind  there  was  that  tribunals  sitting  in 
camera  as  a principle  is  a bad  thing.  It 
may  very  well  be  that  there  are  certain 

A 12 


Printed  image  digitised  by  the  University  of  Southampton  Library  Digitisation  Unit 


712 


COMMITTEE  ON  ADMINISTRATIVE  TRIBUNALS  AND  ENQUIRIES 


types  of  case,  or  certain  parts  of  certain 
types  of  case  which  are  rightly  heard  in 
camera  because  it  is  the  only  way  of 
getting  freely  at  the  evidence.  There  is 
power  in  other  courts  to  exclude  the 
public  when  considerations  of  that  sort 
arise,  and  I do  not  think  we  would 
suggest  for  one  moment  that  these  courts 
should  not  exercise  the  same  power.  But 
we  see  no  reason  for  sitting  in  secret 
unless  the  exigencies  of  justice  in  getting 
at  the  truth  demand  that  that  should  be 
done. 

3829.  I think  things  like  disciplinary 

committees,  and  so  on,  are  very  often 
held  in  private,  are  they  not? Yes. 

3830.  Lord  Justice  Parker:  Mr.  Law- 
rence, on  this  vexed  question  of  appeals, 
I see  in  paragraph  11  {e)  you  say:  “We 
think  that  there  should  in  all  cases  be  a 
right  of  appeal  on  merits  from  decisions 
of  tribunals  of  first  instance  ”,  and  then 
you  go  on  to  illustrate  the  Rent 
Tribunals,  where  there  is  no  appeal  on 
merit.  I imagine  that  statement  there  is 

not  exclusive  of  an  appeal  on  law? 

No,  my  Lord. 

3831.  Do  you  envisage  appeals  on  law 

going  from  the  hierarchy  of  the  tribunal 
to  the  courts  of  law? ^Yes. 

3832.  For  instance,  at  the  moment 
there  is  an  appeal  from  the  Lands 
Tribunal  to  the  Court  of  Appeal,  and 
from  a Pensions  Appeal  Tribunal  to  a 
nominated  judge.  Granted  that  there 
should  in  general  be  appeals  to  the  courts 
on  points  of  law,  has  the  Bar  Council 
considered  how  best  the  appeal  can  be 

brought  before  a court? 1 am  sorry, 

I am  afraid  we  have  not. 

3833.  We  invited  the  Law  Society  to 
give  us  the  benefit  of  their  views  on 
appeals  to  the  courts,  from  administrative 
tribunals  on  points  of  law,  and  I 
wondered  whether  your  committee  of  the 
Bar  Council  would  consider  that  also? 
There  are  various  possibilities.  There  is 
procedure  by  way  of  case  stated ; that 
involves  having  somebody  with  the  skill 
to  draft  a case  and  a considerable  delay 
in  the  drafting.  Then  there  is  the  possi- 
bility of  a straight  appeal,  as  from  a 
County  Court  to  the  Court  of  Appeal. 
There  again  you  largely  depend  upon  the 
skill  of  the  judge  in  making  a proper 
note.  Then  there  is  the  procedure  by 
way  of  certiorari,  which  is  I think  clearly 
not  suited  to  the  determination  of  points 
of  law.  involving  as  they  do  inferences 


to  be  drawn  from  facts.  Then  there  is 
the  problem  of  whom  the  appeal  should 
gQ  to — whether  it  should  be  to  a nomi- 
nated judge,  to  the  Divisional  Court,  or 
straight  to  the  Court  of  Appeal— all 

matters  of  that  sort. May  we  consider 

these  questions  and  submit  a supplemen- 
tary memorandum?  There  is  one  matter 
which  arises  out  of  the  Lands  Tribunal 
procedure,  which  Mr.  Squibb  would  like 

to  mention  to  you. Mr.  Squibb : As 

the  Committee  are  aware,  appeals  from 
Local  Valuation  Courts  now  go  to  the 
Lands  Tribunal.  In  the  days  when  rating 
cases  were  heard  by  Quarter  Sessions 
there  was  a very  convenient  procedure, 
when  only  points  of  law  were  raised, 
whereby  a case  could  be  stated  direct  for 
the  opinion  of  the  High  Court.  That 
procedure  was  provided  for  by  the 
Quarter  Sessions  Act,  1849,  and  it 
avoided  people  incurring  expense  in 
going  and  arguing  before  Quarter 
Sessions  pure  questions  of  law  which 
would  almost  certainly,  whatever  the 
decision  of  Quarter  Sessions  might  be, 
be  taken  to  the  High  Court.  Now, 
although  the  jurisdiction  in  rating  cases 
has  been  transferred  to  the  Lands 
Tribunal,  there  is  no  statutory  provision 
whereby  that  course  can  be  taken  either 
with  regard  to  rating  cases,  or  any  of  the 
other  cases  which  now  come  before  that 
Tribunal,  which  raise  questions  of  law.  I 
personally  have  been  concerned  in  quite 
a number  of  cases  before  the  Lands 
Tribunal  where  a question  of  law  is 
involved.  Very  often  it  has  been  referred 
to  one  of  the  surveyor  members,  and  one 
has  had  to  go  and  argue  it  and  then  he 
has  stated  a case.  It  seemed  to  me  that 
it  might  be  a great  saving  of  time  and 
money  if  some  procedure  similar  to  that 
under  the  Quarter  Sessions  Act,  1849, 
applied  to  the  Lands  Tribunal.  If  I might 
give  you  two  examples.  You  will  find 
in  the  Law  Reports — I think  the  May 
number  this  year — a report  of  a case  con- 
cerning the  Saxone  Shoe  Company  and 
the  Central  Land  Board,  where  there  was 
a pure  question  of  law  which  had  to  go 
to  the  Court  of  Appeal.  And  for  an 
example  of  a case  dealt  with  under  the 
Quarter  Sessions  Act,  I suggest  the  case 
of  John  Laing  and  Sons  Limited  and  the 
Kingswood  Assessment  Committee,  some- 
time in  1948. 

3834.  Chairman : Thank  you  very 

much.  Then  we  must  gather  up  what  we 
have  asked  you  to  do.  Mr.  Russell  asked 
you  this  morning  if  you  would  undertake 
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to  set  out  the  points  which  a proper  pro- 
cedure for  the  whole  administrative 
process  leading  up  to  a ministerial 
decision  would  involve.  You  were  say- 
ing, I think,  that  you  wondered  whether 
you  had  parliamentary  draftsmen  with 
you.  I do  not  think  that  is  quite  the 
point.  What  we  would  want  to  know  is, 
in  your  own  language,  what  are  the  steps, 
clearly  spelled  out,  which  in  your  view 
would  add  up  to  such  a procedure.  We 
do  not  need  it  turned  into  the  words  of  a 
Statute,  unless  at  some  stage  one  of  those 
verbal  points  arises  which  discloses  real 
difficulty:  for  example,  could  you  deal 


with  the  sort  of  thing  we  have  been  talk- 
ing about  concerning  policy  in  the  proper 
language  in  which  it  would  go  into  law, 
because  that  is  quite  an  important 
factor?  Then  there  is  Lord  Justice 
Parker’s  request  about  appeals  on  ques- 
tions of  law.  I do  not  think  I need 
elaborate  that. Mr.  Lawrence : Cer- 

tainly, Sir,  we  shall  do  our  best  to 
help  you  on  these  matters. 

Chairman : Then  it  remains,  Mr. 

Lawrence,  for  us  to  thank  you  and  your 
colleagues  for  your  written  evidence  and 
for  the  oral  evidence  which  you  have 
given  us  today. 


{The  witnesses  withdrew.) 
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I.  GENERAL  OBSERVATIONS 

1.  The  National  Federation  of  Property  Owners,  which  was  founded  in  1888, 
represents  the  interests  of  owners  of  property  throughout  the  country  and  persons 
and  bodies  engaged  in  the  management  and  development  of  property.  Its  members 
include  150  local  Property  Owners’  Associations  which  are  affiliated  to  the  Federa- 
tion and  some  350  Special  and  Associate  Members,  the  former  being  principally 
estate  owners  and  the  latter  industrial,  commercial  or  property-owning  firms  or 
companies.  This  memorandum  has  been  prepared  by  a special  committee  of  the 
Federation  from  views  and  information  submitted  by  members. 

The  terms  of  reference  of  the  Committee  embrace  many  matters  quite  outside  the 
scope  of  the  Federation.  We  wish  to  make  it  clear  that  the  recommendations  and 
observations  which  follow  are  intended  to  cover  only  those  Tribunals,  Inquiries  and 
Procedures  which  deal  with  property  or  property  rights. 

We  have  sought  to  illustrate  certain  of  our  observations  by  individual  cases  which 
have  been  brought  to  the  notice  of  the  Federation  and  which  are  referred  to  in  the 
Memorandum  by  name  and  also  by  the  order  in  which  they  will  be  found  sum- 
marised in  Appendix  1 . 

2.  In  the  experience  of  the  Federation  a large  proportion,  if  not  the  majority,  of 
the  complaints  relating  to  Tribunal  decisions  and  compulsory  acquisitions  and  regula- 
tion of  the  use  of  land  (other  than  complaints  of  inadequate  compensation)  are 
basically  complaints  of  procedural  defects  rather  than  of  defects  in  the  substantive 
law  administered.  Such  grievances  are  almost  always  the  result  of  frustration 
caused  by  obscurantism  or  seeming  high-handedness.  It  is  frequently  impossible, 
under  present  procedure,  to  discover  exactly  why  a particular  decision  has  been 
made.  When  once  a seed  of  doubt  has  thus  been  sown  it  is  not  difficult  for  an 
aggrieved  party  to  discover  a host  of  other  apparent  factors,  inherent  in  the  present 
procedure  and  constitution  of  some  Tribunals  and  the  “ Inspectorate  ”,  which  impel 
him  to  the  conclusion  that  he  has  been  subjected  to  an  arbitrary  and  irresponsible 
decision  devoid  of  any  principle  of  elementary  justice  (F.M.S.  (Farm  Products)  Ltd.'s 
Case : No.  J).  We  have  thus  discovered  in  practice  the  prime  importance  of  justice 
being  “manifestly  and  undoubtedly  seen  to  be  done”  and.  our  recommendations 
are,  accordingly,  generally  directed  to  that  end.  We  also  believe  that  the  measures 
of  reform  we  suggest  (more  particularly  in  the  case  of  hearings  and  inquiries  on 
behalf  of  a Minister)  will  alleviate,  if  not  entirely  abrogate,  the  widespread  feelings 
of  mistrust  and  dislike  of  the  Civil  Service  which  we  have  found  to  exist  and  which 
we  regard  as  frequently  unfounded  and  always  regrettable  and  dangerous  from  the 
point  of  view  of  the  Executive.  So  long  as  unchallengeable  decisions  continue  to  be 
arrived  at  by  means  which  offend  the  popular  sense  of  natural  justice  a few 
aggrieved  property  owners  are  going  to  believe  that  the  state  of  affairs  revealed 
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by  the  independent  inquiry  into  the  Crichel  Down  case  is  not  typical  of  the  workings 
of  the  administrative  machine.  Whilst  no  acceptable  procedure  for  redress  of 
grievances  exists,  the  wholly  unjustifiable  complaint  commands  as  much  popular 
sympathy  and  promotes  as  much  antagonism  of  “ officialdom  ” as  the  rarer  com- 
plaint which  is  justified. 

Before  proceeding  to  make  specific  recommendations,  we  wish  to  draw  attention 
to  the  fact  that  in  the  experience  of  the  Federation  a greater  number  than  might 
be  supposed  of  the  cases  which  come  before  Tribunals  and,  more  particularly,  before 
Inquiries,  have  their  root  in  dissatisfaction  over  compensation.  In  many  cases 
objections  on  “ non-compensation  ” grounds  are  pressed  to  a hearing  simply  because 
it  is  felt  that  if  a proposed  order  is  made  or  confirmed  the  compensation  payable 
be  inadequate.  Moreover  this  factor  is  very  rarely  brought  out  at  the  hearing 
and  because  it  is  so  much  a shadow  in  the  background  we  cannot  furnish  any 
figures  of  the  proportion  of  cases  in  which  it  is  involved.  We  can  assert  with  con- 
fidence, however,  that  the  number  of  “ non-compensation  ” cases  coming  before 
Tribunals  or  Inquiries  would  materially  dimmish  if  dissatisfaction  over  compensa- 
tion were  reduced.  Accordingly,  whilst  appreciating  the  limits  of  the  Committee’s 
Terms  of  Reference,  we  attach,  as  Appendix  2,  the  proposals  relating  to  compen- 
sation on  compulsory  purchase  which  have  been  recently  submitted  by  the  Federa- 
tion to  the  Minister  of  Housing  and  Local  Government. 


II.  CONSTITUTION  AND  WORKINGS  OF  TRIBUNALS 
1.  General  Comments 

Quite  apart  from  defects,  or  apparent  defects,  in  the  constitution  or  procedure  of 
individual  Tribunals,  the  Federation  is  concerned  at  the  number  and  variety  of 
Tribunals  and  procedures  with  which  the  present  day  property  owner  may  be  faced. 
All  too  often  he — and  indeed  his  advisers  too— -is  baffled  by  the  procedural  maze 
which  appears  to  attend  administrative  action  and  grievances  may  go  unaired 
through  ignorance  of  such  remedies  as  are  already  available.  We  must  stress,  how- 
ever, that  it  is  the  variety  of  procedures,  rather  than  formality  of  procedure,  of 
which  complaint  is  made.  It  is  noteworthy,  in  our  view,  that  the  private  individual 
is  not  bewildered  in  the  same  way  by  the  prospect  of  “ going  to  law  ” over  his 
grievances.  He  may  regret  the  necessity  for  doing  so  but  he  has  a very  fair  idea 
of  the  basic  procedure  which  will  ensue  if  he  does. 

The  Tribunals  with  which  property  owners  are  at  present  principally  concerned 
are:  — 

County  Agricultural  Executive  Committees. 

Agricultural  Lands  Tribunals. 

Rent  Tribunals. 

The  Lands  Tribunal. 

Local  Valuation  Courts. 

The  War  Works  Commission. 

The  General  Claims  Tribunal. 

The  London  Building  Tribunal. 

In  addition,  however,  property  owners  are  frequently  affected  by  other  bodies  exer- 
cising occasional  judicial,  or  quasi-judicial  powers,  for  example,  the  Central  Land 
Board,  the  Forestry  Commission,  River  Boards  and  the  various  Marketing  Boards. 

The  experience  of  the  Federation  has  Iain,  particularly,  with  the  Agricultural 
Executive  Committees,  Agricultural  Lands  Tribunals,  Rent  Tribunals  and  Lands 
Tribunal  and  it  may  be  convenient  at  this  juncture  to  express  our  views  on  these. 
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Agricultural  Executive  Committees 

These  Committees  are  unique  not  only  in  their  mode  of  constitution  but  alM  in 
their  function  which  combines  executive  and  judicial,  or  quasi-judicial,  duties.  They 
inspect,  advise,  where  necessary  prosecute,  pass  and  enforce  judgment. 

The  Federation  has  received  criticism  of  the  existing  procedure  chiefly  on  the 
grounds — 

(1)  that  the  Committees,  as  mentioned  above,  combine  executive  and  judicial 
functions  ; 

(2)  that  members  are,  albeit  unwittingly,  particularly  open  to  bias  in  that  they 

may  be  on  friendly  or  unfriendly  terms  with  the  individuals  coming  before 
them,  who  are,  in  any  event,  likely  to  be  known  to  them  if  only  by  repute ; 

(3)  that  the  standard  of  farming  required,  and  the  procedure  at  hearings  varies 

considerably  from  one  Committee  to  another  ; 

(4)  that  the  position  of  the  permanent  officials  attached  to  the  Committees 

is  unsatisfactory  in  as  much  as  such  officials  combine  the  initial  task  of 
advising  the  farmer  with  the  later  role  of  adviser  to  the  “ prosecutor 
Upon  the  whole,  however,  we  feel  that  the  Committees  function  reasonably  satis- 
factorily, the  farmer  being,  with  one  exception  to  which  we  will  refer  below, 
sufficiently  safeguarded  by  existing  rights  of  appeal. 

Whilst  we  do  not,  therefore,  advocate  any  radical  reformation  of  the  Committees 
or  their  function,  we  do  wish  to  see  them  brought  within  a general  scheme  of 
consolidation.  Within  such  a scheme  the  Committees  should,  we  think,  stand  upon 
a footing  similar  to  that  which  we  shall  recommend  as  desirable  in  the  case  of 
Rent  Tribunals : accordingly  we  suggest— 

(a)  that  in  so  far  as  the  Committees  exercise  judicial  or  quasi-judicial  functions, 
they  should  sit  with  a legally  qualified  chairman  ; 
ib)  that  the  written  decisions  of  the  Committees  should  embody  a brief  statement 
of  their  reasons  and  findings  of  fact. 

The  exception,  to  which  we  have  referred  above,  from  the  existing  general  right 
of  appeal  is  the  making,  by  the  Committees,  of  Supervision  Orders.  In  our  view 
there  is  no  adequate  reason  why  there  should  be  no  right  of  appeal  from  such 
Orders,  and  we  recommend  that  provision  should  be  made  accordingly. 

So  far  as  we  are  aware  the  theory  behind  the  exception  is  that  a Supervision 
Order  is  merely  an  administration  act  bringing  into  operation  certain  provisions 
of  the  Agriculture  Act,  1947,  and  is  not  in  any  sense  a penalty.  Theoretically  that 
is  correct  but,  practically  speaking,  such  Orders  do  adversely  affect  the  farmer 
concerned — if  only  in  so  far  as  his  reputation  is  concerned.  Thus,  it  is  understood 
that  when,  in  accordance  with  the  First  Schedule  to  the  Agriculture  (Miscellaneous 
Provisions)  Act,  1954,  the  names  of  farmers  were  submitted  to  the  Lord  Chancellor 
for  inclusion  on  the  panels  of  potential  nominee  members  of  the  Agricultural  Lands 
Tribunal,  certain  names  were  (we  have  no  doubt  properly)  struck  out  because 
Supervision  Orders  had  been  made  against  the  persons  concerned. 

Agricultural  Lands  Tribunals 

As  a result  of  the  criticism  to  which  they  have  been  subjected  the  constitution, 
procedure  and  practice  of  these  Tribunals  have  been  very  considerably  improved. 
The  procedure  at  hearings  still,  however,  varies  from  one  Tribunal  to  another.  The 
jurisdiction  exercised  cannot  be  curtailed,  but  the  status  of  the  persons  exercising  it 
would,  in  our  view,  be  improved  if  the  tribunals  were  brought  within  the  process 
of  consolidation  to  which  we  shall  refer  below. 

Rent  Tribunals 

Rent  Tribunals,  as  they  exist  at  present,  are  most  unsatisfactory.  There  is 
widespread  feeling  amongst  landlords  that  they  are  .invariably  biased  in  favour  of 
tenants.  Such  a feeling  is  no  doubt,  in  part,  a natural  reaction  to  the  very  functions 
of  the  Tribunals  or,  perhaps,  the  frequently  officious  zeal  with  which  such  functions 
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are  exercised  {Hicks’  case : No.  2).  Other  more  specific  criticisms,  however,  do  in 
our  view  merit  close  attention. 

It  is  objected,  first,  that  there  is  undue  diversity  of  decision.  Largely  this  arises 
from  the  varying  approaches  to  the  determination  of  “ reasonable  rent  That  is 
not  the  whole  problem,  however,  and  in  our  view  the  present  system  affords  far 
too  much  scope  for  the  exercise  by  members  of  their  personal  idiosyncrasies  and 
even  on  occasions,  we  firmly  believe,  of  their  personal  political  predilections.  Some 
Tribunals,  for  instance,  will  not  grant  a tenant  any  security  of  tenure  unless  he 
shows  that  he  has  made  some  effort  to  find  alternative  accommodation  ; others 
take  the  view  that  tenants  are  under  no  such  duty.  Some  Tribunals  hold  that  if 
less  than  three  months  security  is  allowed  initially,  no  further  application  can  be 
made  ; others  are  prepared  to  entertain  a further  application  in  such  circumstances. 

Secondly,  there  is  nothing  approaching  a settled  or  uniform  procedure  at  hearings. 
Some  Tribunals  will  allow  a tenant  to  be  cross-examined.  Others  will  allow  only 
“direct”  questions,  or  disallow  “damaging”  questions.  Tottenham  Tribunal  has 
been  known  to  vary,  in  this  matter,  from  one  hearing  to  another  {Lambert’s  Case : 
No.  3;  Kreuz’  Case:  No.  4).  Many  Tribunals  will  admit  as  evidence  all  letters 
produced  to  them  without  any  exceptions  at  all : Islington  Tribunal  has  on  occasion 
announced,  as  settled  practice,  its  rejection  of  all  letters  {Kelly's  Case : No.  5). 
Some  Tribunals,  very  properly  will  refuse  to  proceed  with  evidence  until  disputes  as 
to  jurisdiction  have  been  settled  ; others,  however,  do  not  follow  the  same  practice 
{Gethin’s  Case : No.  6 ; Kreuz’  Case : No.  4).  Some  Tribunals  insist  on  a strict 
order  of  evidence ; others  will  allow  evidence  in  support  of  the  tenant  even  after 
the  conclusion  of  the  landlord’s  case  {Knapp's  Case:  No.  7).  It  has  even  been 
known  for  one  tenant  to  support  another  in  the  course  of  cross-examination 
(Curtin's  Case  : No.  8). 

Thirdly,  the  Tribunal  Chairmen  may  be,  and  in  many  cases  are,  devoid  of  any 
legal  qualification  or  knowledge.  It  is  understood  that  the  Minister  recognises  the 
desirability  of  appointing  legally  qualified  Chairmen  and  we  need  not  elaborate  the 
point.  The  present  situation,  however,  is  certainly  not  satisfactory  and  if  these 
Tribunals  are  to  be  retained  we  should  prefer  to  see  statutory  requirement  take 
the  place  of  piecemeal  administrative  practice. 

Fourthly,  strong  objection  is  taken  to  the  fact  that  no  reasons  are  given  for 
decisions.  Quite  apart  from  the  obvious  moral  necessity  for  justice  to  be  seen  to 
be  done,  there  can  be  little  doubt  that  the  absence  of  reasoned  decisions  coupled 
with  the  lack  of  provision  for  appeal,  prevents  any  possible  standardisation  of  the 
principles  upon  which,  for  instance,  “ reasonable  rents  ” are  calculated  or  security 
granted  or  refused.  It  is  sometimes  said  that  the  issues  are  so  small  and  lacking 
in  complexity  that  reasoned  decisions  would  be  superfluous  ; alternatively,  so  the 
argument  runs,  the  reasons  are  obvious,  namely  that  the  rent  is  too  high  or  too 
low.  The  issues  are,  however,  not  always  small — even  in  financial  terms : there  is 
no  financial  limit  to  the  jurisdiction.  Moreover  the  fact  that  an  issue  is  a small 
one  is  really  no  argument  against  showing  that  it  is  rightly  determined  and  in  any 
event  what  may  seem  a small  issue  to  the  Tribunal  may  be  of  great  moment  to  the 
parties.  Again  the  issues  are  not  always  lacking  in  complexity ; most  difficult 
questions  of  law,  and  particularly  statutory  interpretation,  frequently  arise.  Thus, 
for  example,  it  is  understood  that  out  of  some  14,000  cases  determined  during  1955, 
some  5,000  dealt  with  increases  in  the  cost  of  “ services  ” which,  it  is  notorious,  can 
involve  most  difficult  legal  and  factual  problems.  The  argument  that  the  reasons 
are  obvious  does  not  really  merit  an  answer.  Carried  to  its  logical  conclusion  it 
would  abrogate  any  necessity  for  a hearing ; inspection  of  the  premises  by  the 
Tribunal  would  suffice. 

Fifthly,  the  most  objectionable  aspect  of  these  Tribunals  is  their  immunity  from 
.appeal.  No  argument,  in  our  view,  can  adequately  defend  the  existence  of  a 
tribunal  frequently  composed  of  unqualified  persons,  determining  questions  of 
law  and  fact,  without  the  guidance  of  set  rules  of  procedure  or  evidence,  under 
no  duty  to  disclose  its  reasons,  and,  by  virtue  of  the  absence  of  provision  for  appeal, 
apparently  deemed  to  be  infallible. 
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If  these  Tribunals  are  to  be  retained  we  recommend  that,  at  least,  provision 
should  be  made — 

(0  for  requiring  the  Tribunal  in  all  cases  to  make  known  the  reasons  for  its 
decision  and  the  findings  of  fact  upon  which  those  reasons  were  based  ; 
(ii)  for  appeal  in  any  case  where  it  appears  that  the  decision  of  the  Tribunal  is 
based — 

(a)  on  a finding  of  fact  which  could  not  reasonably  have  been  made 
on  the  evidence  before  the  Tribunal,  or 

(b)  on  a finding  of  fact  made  in  disregard  of  material  evidence  which 
was  before  the  Tribunal,  or 

(c)  on  inferences  of  fact  which  could  not  reasonably  have  been  drawn 
from  the  facts  which  were  proved  or  admitted,  or 

(d)  on  other  considerations  which  could  not  reasonably  have  led  ta 
such  a decision,  or 

(e)  on  an  error  of  law. 

Such  appeals  should,  we  believe,  where  necessary  be  by  way  of  rehearing. 


The  Lands  Tribunal 

We  have  no  criticisms  to  make  of  this  Tribunal  which,  in  our  experience,  is 
deservedly  held  in  the  highest  esteem.  Its  constitution  and  appointment  is  rnost 
satisfactory  and  it  acts  in  accordance  with  definite  published  rules  of  procedure  which 
themselves  embody  most  of  the  procedural  reforms  which  we  should  like  to  see 
carried  out  in  connection  with  other  Tribunals. 


The  Federation  believes  that  a process  of  standardisation  and  consolidation  of 
the  present  system  of  administrative  tribunals  should  be  undertaken.  No  doubt  the 
formation  of  one  unified  tribunal  to  deal  at  first  instance  with  all  matters  affecting 
property  is  not  a practical  possibility.  We  are  convinced,  however,  that  a process 
of  effective  consolidation  could  be  undertaken  by  extending  the  jurisdiction  of  the 
Lands  Tribunal  which  should,  in  our  view,  be  the  kingpin  of  the  system  of  adminis- 
trative tribunals  dealing  with  land.  It  seems  to  us  logical  that  all  disputes  relating 
to  land  should  be  referable  to  the  Lands  Tribunal  and  we  recommend  that  its  jurisdic- 
tion should  be  extended  to  include — 

(i)  appeals,  on  the  basis  mentioned  above,  from  Rent  Tribunals  ; 

(ii)  the  jurisdiction  of  the  Agricultural  Lands  Tribunals. 

We  believe  that  this  mode  of  consolidation  could  be  considerably  extended.  Thus 
It  IS  submitted,  the  original  jurisdiction  of  the  Lands  Tribunal  could  be  extended’ 
m cover  the  cases  at  present  taken  by  the  General  Claims  Tribunal,  the  War  Works 
Commission  and  the  London  Building  Tribunal,  and  that  its  appellate  jurisdiction 
could  and  should  embrace  appeals  from  the  quasijudicial  determinations  of  such 
bodies  as  the  Forestry  Commission  and  River  Boards  (all  of  which,  we  will  add 
should  be  under  a duty  to  make  known  the  reasons  for  such  determinations). 


2.  Constitutional  Reforms 

T jurisdiction  we  suggest  should  now  be  conferred  on  the 

■jf embraces  many  matters  beyond  the  scope  of  valuation — ^with  which 
the  Tribunal  is  at  present  chiefly  concerned.  In  this  connection  it  is  perhaps  worthy 
ot  note  that  the  present  jurisdiction  is  not  exclusively  limited  to  valuation  matters— 
as  witness  applications  under  s.  84  of  the  Law  of  Property  Act,  1925. 

The  membership  of  the  Tribunal  would  naturally  require  to  be  substantially 
increased  and  it  might  be  desirable  for  the  Tribunal  to  sit  in  divisions.  We  wish 
to  see  retained,  m relation  to  the  extended  jurisdiction,  the  existing  method  of 
ppointment  of  members  and  the  existing  mode  of  selection  of  individual  members 
to  hear  particular  cases.  Where  additional  technical  knowledge  or  experience  misht 
be  required  (for  example  in  certain  agricultural  matters)  it  would  no  doubt  be 
desirable  for  the  Tribunal  to  sit  with  suitably  qualified  assessors  or  members.  In 
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this  connection  the  procedure  now  applicable  to  the  Agricultural  Lands  Tribunals 
might  be  followed  and  assessors,  or  additional  members,  appointed,  ad  hoc,  from 
panels  nominated  by  the  appropriate  professional  body  or  association. 

No  doubt  the  Lord  Chancellor’s  Department  would  not  relish  the  additional  work 
which  would  be  cast  upon  it  by  the  process  of  reform  we  envisage.  The  fact  of  the 
inatter  is,  however,  that  the  Lord  Chancellor  is  the  Minister  responsible  for  the 
.administration  of  justice  and  it  is  precisely  that  which  we  wish  to  see  ^ achieved. 
The  labour  we  now  seek  to  impose  on  his  Department  is  the  measure  of  its  success 
in  the  past 


3.  Procedural  Reforms 

The  system  we  advocate  would,  no  doubt,  introduce  into  many  cases,  either  at 
first  instance  or  on  appeal,  a degree  of  formality  hitherto  foreign  to  cases  of  the 
kind.  We  do  not  shrink  from  that  for  we  have  not,  in  practice,  found  informality 
of  proceedings  conducive  to  justice  or  the  elicitation  of  true  facts  and  we  certainly 
very  much  dislike  statutory  provisions  empowering  tribunals  to  determine  their 
own  procedure  as  they  will.  In  our  view,  therefore,  there  should  be  no  relaxation 
in  relation  to  the  extended  jurisdiction  we  propose  of  the  easting  practice  and 
procedure  of  the  Lands  Tribunal.  Nor  do  we  think  any  great  difficulty  would  arise 
;in  adapting  the  existing  rules  to  cover  the  new  types  of  case. 

In  relation  to  those  cases  where  no  previous  hearing  would  ii^^ve  taken  place 
fe.g,  cases  at  present  taken  by  the  General  Claims  Tribunal)  we  should  wish  to  see 
provision  for  delivery  of  Statements  of  Case  and  (as  exist  at  present  in 

the  case  of  certain  appeals  to  the  Tribunal  from  local  Va^luation  Courts).  Such 
provision  seems  most  necessary  if  parties  are  not  to  be  taken  by  surprise  at  the 
hearing — an  occurrence  which  is  not  at  all  infrequent  at  present  and  is  calculated 
to  cause  an  avoidable  sense  of  grievance  at  the  least  and  actual  miscarriage  or 
mstice  at  the  worst.  We  also  believe  that  full  presentation  of  cases  at  an  early 
stage  might  very  well  result  in  settlement  of  many  disputes  without  the  necessity 
of  proceeding  to  a hearing. 


In  relation  to  the  extended  appellate  jurisdiction  we  propose,  the  place  of  a 
Statement  of  Case  would  be  taken  by  a Notice  of  Appeal  (of  the  kind  at  present 
in  use  in  for  instance,  appeals  against  determinations : see  Lands  Tribunal  Rules. 
1949,  r.  3)  which,  coupled  with  a “ speaking  Order  ” of  the  inferior  tribunal,  would 
sufficiently  indicate  the  nature  of  the  appeal. 


Apart  from  consequential  adaptations,  we  think  little  extension  of  the  Lands 
Tribunal  Rules  would  be  required.  In  two  respects,  however,  we  think  some  new 
procedural  provisions  would  be  desirable,  namely  (i)  for  requiring  statements  of 
departmental  policy  to  be  furnished  and  (ii)  for  general  discovery. 

'Xi)  In  many  of  the  cases  within  the  scope  of  the  jurisdiction  which  it  is 
proposed  to  transfer  the  application  of  some  Departmental  policy  is 
■directly  or  indirectly  involved.  In  our  view  the  private  individual  is  just 
as  much  entitled  to  an  accurate  statement  of  such  policy  as  is  any  authority 
which  may  be  opposing  him.  Moreover  it  may  well  be  vital  for  him 
to  know  what  the  policy  is  if  he  is  adequately  to  prepare  his  case  for 
hearing.  In  our  submission,  therefore,  in  cases  which  may  involve  con- 
siderations of  policy,  the  individual  should  be  entitled,  prior  to  the  hearing, 
to  call  upon  the  Department  concerned  to  furnish  him  with  a brief  statement 
of  the  general  principles  of  policy  governing  cases  of  the  kind  in  question. 
In  the  event  of  the  Tribunal,  at  the  hearing,  requiring  further  particulars 
of  such  policy,  we  recommend  provision  allowing  the  proceedings  to  be 
adjourned  pending  communication  to  the  Tribunal  (and  thence  to  the 
parties)  of  the  further  information  required. 

We  appreciate  that  this  recommendation  would  throw  some  additional 
work  on  to  the  Departments  involved.  We  emphasise,  however,  that  the 
statements  we  have  in  mind  would  deal  only  with  general  policy  and 
not  at  all  with  the  application  of  that  policy  to  the  particular  case  in  hand, 
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which  would  be  the  concern  of  the  Tribunal.  Such  general  Policy  cannot 
change  ail  that  often  and  we  should  imagine  that  the  brunt  of  the  work 
■would  amount  to  little  more  than  printing  of  appropriate  statements. 
fiO  In  our  opinion  it  is  most  desirable,  if  parties  are  to  have  an  adequate 
opportunity  of  preparing  their  cases  and  are  not  to  be  taken  by  surprise, 
that  they  should  be  enabled  to  obtain  discovery  of  any  relevant  docuinents 
and  plans  in  the  possession  of  their  opponents.  More  specific  ^ovision 
for  such  discovery  than  is  at  present  contained  in  the  Latids  Tribunal 
Rules  would,  in  our  view,  be  desirable  in  view  of  the  extended  jurisdiction 
we  propose.  We  can  see  no  valid  objection  to  requiring  each  party,  upon 
application,  to  make  available  for  inspection  by  every  other  party  all 
documents  referred  to  in  his  Statement  of  case  or  Reply,  or  -whii* 
been  referred  to  in  proceedings  before  an  inferior  tribunal,  or  which  he- 
intends  to  put  in  at  the  hearing  before  the  Lands  Tribunal.  Provision' 
that  no  document  or  plan  shall  be  admitted  at  the  hearing  of  which 
discovery  could  have  been  made,  but  was  not,  upon  application,  givea-. 
would  we  think  be  sufficient  to  achieve  that  end. 

It  would,  no  doubt,  be  quite  impracticable  to  import  the  whole  machinery 
for  discovery  which  exists  in  Courts  of  Law.  We  do,  however,  recommend 
that  the  Tribunal  should  be  empowered  in  connection  with  its  extended 
jurisdiction,  to  order  discovery  of  any  specific  document  or  plan  which 
one  party  has,  on  application,  refused  to  disclose  to  the  other — even  though 
the  party  possessing  such  document  or  plan  has  not  referred  to  it  in  his 
Statement  of  Case  or  Reply  or  at  a previous  hearing  and  does  not  intend 
to  put  it  in  at  the  hearing  before  the  Lands  Tribunal.  In  our  view  the 
discretion  of  the  Tribunal  in  the  exercise  of  . such  power  could  safely  be 
trusted  and  we  do  not  favour  any  defined  categories  of  privilege. 


In  the  case  of  the  extended  jurisdiction  envisaged,  as  in  the  case  of  the  existing 
jurisdiction,  we  recommend  that  appeal  should  lie  from  the  Lands  Tribunal  to 
the  Court  of  Appeal  by  way  of  Case  Stated. 


in.  INQUIRIES  AND  HEARINGS  BY  OR  ON  BEHALF  OF  A MINISTER 
i.  General  Comments 

The  general  principles  of  our  recommendations  under  this  heading  are  that, 
whilst  acknowledging  the  necessity  for  inquiries  and  other  hearings  of  objections, 
representations  and  appeals  (hereinafter  all  included  in  the  expression  “ Inquiries  ”) 
of  the  kind  now  in  existence,  we  wish  to  see  the  existing  “ Inspectorate  ” superseded 
by  a permanently  appointed  body  of  independent  persons,  existing  variable  practice 
and  procedure  at  and  before  hearings  replaced  by  established  and  publicly  known 
rules  of  procedure  and  evidence,  Departmental  secrecy  rooted  out,  and  clear 
limitation  of  the  grounds  upon  which  a Minister  may  depart  from  the  findings  and 
recommendations  of  the  Inquiry. 

Few  rules  have  no  exceptions  and,  in  the  sphere  of  property  and  property  rights, 
there  is  one  form  of  Inquiry  which  must,  we  think,  fall  outside  the  scope  of  our 
proposed  reforms.  We  refer  to  Inquiries  under  the  New  Towns  Act,  1946,  which, 
in  our  view,  occupy  a unique  position  and  must  be  treated  accordingly.^  The 
Minister’s  proposal  to  designate  an  area  as  a new  town  is  a pure  question  of 
policy  and  the  objections  which  are  the  subject  matter  of  the  Inquiry  are  really 
objections  to  policy  though  they  may  be,  and  usually  are,  based  on  some  practical 
aspect  of  its  application.  We  are  satisfied  that  these  particular  Inquiries  must; 
remain,  as  they  are  at  present,  entirely  a matter  for  Departmental  arrangement.  It 
is  to  be  hoped,  however,  that  in  so  far  as  further  Inquiries  may  be  held  under 
the  Act,  they  will  be  genuinely  treated  as  a step  in  the  actual  formulation  of  policy 
rather  than  as  a mere  statutory  inconvenience  to  a Minister  whose  policy  has  been 
already  determined  before  the  Inquiry  is  held.  It  was  the  latter  attitude  which, 
it  will  be  recalled,  was  the  basic  cause  of  complaint  in  Franklin  v.  Minister  of  Town 
and  Country  Planning  [1948]  A.C.  87. 
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It  is  sometimes  alleged  that  Inquiries  under  the  Town  and  Country  Planning  Acts 
must  be  classified  with  Inquiries  under  the  New  Towns  Act  because,  ultimately,  in 
relation  to  the  former,  the  Minister  is  charged  with  the  duty  of  “ securing  national 
policy  with  respect  to  the  use  and  development  of  land  hence  all  planning  decisions 
must  be  policy  decisions  in  the  strict  sense  of  the  phrase.  We  do  not  accept  the 
analogy.  Of  course  the  Minister  must  formulate  general  policy,  but  the  welter 
•of  planning  cases  are  concerned  only  with  practical  application  of  the  predetermined 
general  pohcy  to  limited  sets  of  facts.  In  other  words,  by  the  time  the  stage  of 
these  Inquiries  is  reached  the  discretion  vested  in  the  Minister  is,  or  in  our  view 
should  be  generally,  of  a technical  nature  rather  than  of  the  nature  of  policy ; that 
is  not  the  case  in  a new  town  Inquiry.  It  would,  of  course,  be  quite  unrealistic 
to  deny  that  individual  town  planning  cases  do  arise  in  which  the  issues  are  of 
such  magnitude  or  of  such  a nationally  controversial  nature  that  the  Minister,  as 
the  arbiter  of  policy,  is  bound  to  take  more  than  an  impartial  interest  in  their 
determination.  The  Barbican  scheme  is  a case  in  point.  In  our  view,  however 
the  “calling  in”  procedure  established  by  s.  15  of  the  1947  Act,  suitabiy  adapted 
and  coupled  with  the  provisions  we  shall  propose  for  delivery  of  statements  of 
policy,  would  be  sufficient  to  secure , proper  implementation  of  Ministerial  nolicv 
We  will  return  to  this  point  later. 

In  passing  we  remark  that  it  is,  so  far  as  we  can  tell,  reasoning  based  on  a similar 
national  duty  with  which  the  Minister  is  charged  which  is  responsible  for  the 
preposterous  proposition,  officially  put  forward  from  time  to  time,  that  only  the 
Department  can  decide  whether  a house  is  “ fit  for  human  habitation  ” because 
the  standard  of  fitness  is  a matter  of  policy  which  only  the  Minister  can  determine. 


2.  Constitutional  Reforms 

We  recommend  that  Inquiries  relating  to  property  or  property  rights  should  be 
held  before  one  of  the  legally  qualified  members  of  the  Lands  Tribunal  sitting 
with  such  technically  qualified  assessors  (to  be  selected,  ad  hoc,  from  panels  to 
be  drawn  up)  as  each  case  may  seem  likely  to  require.  In  other  words  we  advocate 
me  substitution  of  a new  branch  of  the  Lands  Tribunal  for  the  existing  staffs  of 
Departmental  Inspectors. 

We  are  alive  to  the  theoretical  implications  of  this  suggestion  tending  as  it  does 
to  emphasi^  the  judicial,  and  minimise  the  administrative,  appearance  of  the  nro’ 
ceedmgs.  That  is  what  we  intend,  and  we  consider  that  any  objections  on  that 
score  are  outweighed  by  the  fact  that  a Departmental  Inspector  is  not  seen  to  be 
(and  m some  cases— more  obviously  where  his  own  Department  is  concerned— is 
we  firmly  believe,  not  m fact)  unbiased.  Moreover  we  do  not  think  it  satisfactory 
that  the  elicitation  of  facts,  as  distinct  from  opinions,  should  be  entrusted  to  persons 
untrained  m the  sifting  of  factual  evidence  whatever  their  qualifications  as  for 
example  civil  engineers,  surveyors  or  architects ; indeed  we  incline  to  the  view 
that  such  other  qualifications  may  well  militate  against  unbiased  perception  of  facts 
as  such,  m Inquiries  such  as  these  where  facts  are  so  often  overlaid  by  a chiaroscuro 
of  technical  opinion. 


3-  Procedural  Reforms 

We  are  aware  of  the  argument  that  because  these  Inquiries  are  merely  one  admin- 
istrative means  of  informing  the  minds  of  Ministers  it  is  therefore  incorrect  to 
think  of  them  as  courts  concerned  in  the  determination  of  disputes  and  uimecessarv 
to  provide  a procedure  suitable  to  that  end.  That  is  an  argument  which  the  Public 
concerned  only  with  practical  effects  and  not  at  all  with  administrative  theory 
does  not  and  wil  never  understand.  Moreover  it  is,  in  our  view,  an  argument 
which  IS  both  irrelevant  and  misleading.  Misleading,  because  the  Inquiry  is  almost 
invariably  concerned  with  the  elucidation  of  facts,  or  inferences  from  facts  which 
are  m dispute  between  the  parties.  Irrelevant,  because  if  the  purpose  is  to  elucidate 
and  convey  to  the  Minister  the  facts  (by  which  we  presume  is  meant  the  true 
fac  s and  such  of  them,  but  only  such  of  them  as  may  be  relevant)  then  that  in 
itseU,  IS  a very  good  reason  for  providing  the  Inquiry  with  all  the  machinery  which 
centuries  of  legal  experience  have  shown  to  be  most  effective  for  the  purpose  ot 
such  elucidation.  v/i. 
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At  all  events  the  private  individual  regards  the  subject  matter  of  an  Inquiry 
as  a dispute  between  himself  and  the  State  (represented  by  some  Auttonty  or 
Denartmentl  and  under  present  procedures  he  does  not  feel  he  gets  anything  liXe 
as  fair  a hearing  as  he  would  do  if  the  matter  were  determined  by  the  Courts. 
The  answer  seems  to  us  to  lie  in  adapting,  as  far  as  possible,  existing  Court  forms 
and  nrocedures  for  use  in  these  cases  and  we  believe  that  the  existing  practice  and 
nrocedure  of  the  Lands  Tribunal  affords  an  excellent  basis  for  such  a process. 
In  this  connection  we  wish  to  make  the  following  more  detailed  observations:  — 

(1)  Statements  of  Case 

The  subject  has  even  less  idea  of  the  official  case  he  has  to  meet  at  an  li'lt'ity 
than  have  most  parties  to  a dispute  before  a Tribunal  {The  Holborn  Case  : No.  9). 
This  is  largely  the  result  of  the  absence  of  any  clear  public  indication  as  to 
where  the  onus  of  proof  lies;  hence  it  is,  or  is  frequently  felt  to  be,  the  pre- 
vaiUng  practice  to  throw  the  onus  on  to  the  individual  inasmuch  as  he  is  defying 
the  will  of  the  Authority.  That,  we  submit,  is  diametrically  opposed  to  the 
nosition  as  it  should  be.  The  presumption  should  be  that  anybody  who  wishes 
to  retain  his  own  property,  to  develop  his  own  property,  to  live  in  his  own 
oropertv  is  entitled  to  do  so  unless  and  until  the  Authority  show  erase  to  the 
bontrarv.'  Hence,  in  our  view,  it  should  be  for  the  Authority  or  Departinent 
concerned,  upon  the  application  of  the  individual,  to  deliver  before  the  hearm^ 
a Statement  of  its  case,  to  which  the  individual  would  reply.  Equally,  it  should 
be  for  the  Authority  or  Department  to  open  its  case  fully  at  the  hearing  before 
the  individual  is  called  upon. 

It  may  well  be  that  in  cases  where  the  Inquiry  is  part  of  the  prmess  of  appeal 
to  a Minister  (for  example  upon  refusal  of  planning  permission)  the  place  of 
a Statement  of  Case  by  the  Authority  could  be  taken  by  a full  written  state- 
ment of  the  Authority’s  first  instance  decision  and  the  reasons  and  findings  of 
fact  upon  which  it  was  based.  That  we  regard  as  a most  desirable  reKHm  in 
itself  But  in  any  event  the  Authority  should  be  bound  at  the  hearing  by  the 
terms  of  its  statement,  whether  a Statement  of  Case  or  of  decision,  and  should 
not  be  allowed  to  submit  evidence  which  does  not  tend  to  support  such  Statement. 

It  mav  be  argued  that  a case,  say,  of  proposed  compulsory  purchase  does  not 
readily  lend  itself  to  pleading.  We  appreciate  that  there  may  be  some  practical 
difficulty  in  adapting  the  rules  of  pleading  for  use  in  such  cases  but  we  see  no 
reason  to  believe  that  the  task  would  be  any  more  difficult  than,  for  example, 
the  preparation  of  an  official  Statement  of  Case  in  a disputed  valuation  (specimen 
forms  of  which  will  be  found  set  out  in  The  Encyclopzedia  of  Court  Forms  & 
Precedents,  Col.  XV,  pp.  613-625). 


(2)  Statements  of  Policy 

In  these  cases,  even  more  than  in  cases  before  tribunals  proper,  it  is  vital  for 
the  subject  to  have  a clear  and  authoritative  statement  of  general  policy  ir  he  is 
to  understand  the  case  to  be  met. 

Under  the  present  regime  any  authority  concerned  will  have  been  apprised 
of  the  Minister’s  policy  (though  they  may,  of  course,  have  misconstrued  it)  and 
the  Minister,  as  confirming  or  appellate  authority,  must  be  presumed  to  know 
his  own  mind.  There  is  no  means,  however,  whereby  the  private  individual  may 
easily  and  accurately  apprise  himself  of  the  general  policy  involved  before  the 
hearing.  It  is  true,  of  course,  that  the  Minister  may  have  made  public  pronounce- 
ments from  time  to  time,  but,  in  the  experience  of  the  Federation  it  is  rarely 
that  the  private  individual  remembers  such  pronouncements  in  sufficient  detail 
to  be  of  use,  even  if  he  is  aware  of  them  at  all. 

We  accordingly  repeat,  in  relation  to  inquiries,  our  recommendation  that  a 
brief  statement  of  the  general  policy  applicable  should  be  available  to  the  indi- 
vidual in  each  case  and  that,  if  necessary,  an  .amphfied  statement  shc^ld  be 
supplied  by  the  Department  concerned  at  the  instance  of  the  Tribunal  holding 
the  Inquiry. 
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Again  however  we  stress  that  such  statements  would  be  concerned  with  general 
policy  only  and  not  with  the  application  of  such  policy  to  ithe  facts  of  the  par- 
ticular case.  Such  statements  would  not  be  open  to  question  at  the  Inquiry,  and 
we  envisage  that  the  actual  jurisdiction  of  the  tribunal  holding  the  Inquiry  would 
be  limited  by  the  policy  thus  established  with  the  consequence  that  if  a recom- 
mendation was  thought  to  infringe  the  policy  so  stated  it  would  be  open  to  any 
party  (including  any  Department  or  Authority  concerned)  to  apply  for  an  Order 
of  (or  analogous  to)  Certiorari  and  to  invite  the  Courts  to  quash  the  recommenda- 
tion accordingly. 

We  have  referred  above  to  the  provisions  of  s.,  15  of  the  Town  and  Country 
Planning  Act,  1947.  In  cases  of  national  importance  we  should  not  wish  to 
disturb  the  Minister’s  right  to  short  circuit  the  normal  procedure  by  cutting  out 
the  stage  of  deliberation  by  a local  public  authority  and  requiring  such  matters 
to  be  directly  referred  to  Inquiry  before  the  Lands  Tribunal.  In  such  cases  we 
should  expect  from  the  Minister  a Statement  of  policy  more  specific  than  usual : 
indeed  in  this  limited  class  of  case  such  a statement  might  deal  to  a certain 
extent  with  the  individual  facts  of  the  particular  case  so  far  as  they  were  facts  of 
national  significance,  thus  affording  the  Minister  a greater  degree  of  control  than 
we  normally  envisage. 

We  may  conveniently  mention  here  the  argument  frequently  urged  in  support 
of  the  present  system  of  Inquiries,  namely,  that  only  a Departmental  Inspector 
can  usefully  conduct  them  because  only  a man  from  the  Department  is  sufficiently 
acquainted  with  the  policy  considerations  involved.  Our  answer  is  fourfold : 

(i)  We  deplore  the  apparent  implication  that  only  members  of  the  Depart- 

ment ought  to  be  aware,  or  at  any  rate  can  be  made  aware,  of  the 
policy  involved.  If  a policy  impinges  on  private  rights  it  should  be  made 
abundantly  public  and  clearly  and  succinctly  stated  to  private  individuals 
directly  concerned.  An  example  of  the  dangers  inherent  in  policy 
directives  being  kept  secret  was  afforded  by  the  case  of  Blackpool 
Corporation  v.  Locker  [1948]  1 K.B.  349  in  which  policy  directions  and 
actual  sub-delegated  legislation  became  hopelessly  confused.  In  the 
course  of  his  judgment  in  that  case  the  late  Lord  Justice  Scott  observed : 
“The  maxim  that  ignorance  of  the  law  does  not  excuse  a subject 
represents  the  working  hypothesis  on  which  the  rule  of  law  rests  in 
British  democracy.  . . . But  the  very  justification  for  that  basic  maxim 
is  that  the  whole  of  our  law,  -written  or  unwritten,  is  accessible  to  the 
public — in  the  sense,  of  course,  that  at  any  rate  its  legal  advisers 
have  access  to  it,  at  any  moment,  as  of  right.” 

In  our  view  a similar  position  has  been  reached  in  connection  with 
general  policy,  which,  hy  virtue  of  the  discretions  vested  in  Ministers, 
has,  in  fact,  a force  equal  to  that  of  the  law. 

It  may  be  recalled  that  the  application  of  a concealed  Departmental 
policy  was  one  of  the  main  factors  contributing  to  the  Crichel  Down 
case.  The  Agriculture  Act,  1947,  s.  90,  empowered  the  Minister  to 
sell  Government  owned  land  to  private  individuals.  The  policy  of  the 
Socialist  Government  was  not  to  sell  any  land  at  all.  With  the  passage 
of  time  that  policy  became  so  entrenched  that  when  disposal  of  Crichel 
Down  came  to  be  considered  the  possibility  of  such  a sale  was  never 
entertained  at  all  and  the  Conservative  Minister  was  even  advised  that 
•he  had  no  such  power  of  sale.  We  were  thus  afforded  an  extreme 
example  of  statutory  provisions  being  nullified  by  undisclosed  Depart- 
mental policy. 

(ii)  If  the  suggestion  is  that  the  Inspector  is  so  steeped  in  the  policy  of  his 
Department  that  it  is  second  nature  to  him  to  view  facts  against  its 
background,  then  we  take  the  view  that  that  is  a positive  disadvantage 
in  a person  bolding  a fact-finding  Inquiry.  We  doubt  if  it  is  possible 
for  a man  so  steeped  in  the  policy  of  bis  Department  to  be  entirely 
unbiased ; certainly  we  are  aware  that  the  general  public  do  not  think  so. 
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(iii)  We  can  see  no  reason  why  an  independent  Tribunal  should  not  be 
sufficiently  acquainted  with  the  policy  involved,  by  the  means  indicated 
above. 

(iv)  We  do  not  believe  that  the  Minister's  policy  would  be  in  any  way 
frustrated  by  entrusting  the  Inquiry  to  persons  independent  of  the  Depart- 
ment for  we  do  not,  of  course,  advocate  any  provision  for  challenging, 
at  the  Inquiry,  the  policy  itself,  but  only  the  application  of  that  poUcy 
to  the  particular  facts  of  the  case.  Moreover  we  believe  that  the  present 
public  sense  of  grievance  which  our  recommendations  are  designd  to 
remove,  promotes  an  obstructionist  attitude  which  is  itself  a serious 
obstacle  to  proper  implementation  of  policy.  We  do  not  believe,  for 
example,  that  really  satisfactory  town  planning  is  possible  without  full 
public  co-operation. 

(3)  Discovery 

It  is,  we  apprehend,  in  connection  with  Inquiries  that  the  difficult  question  of 
disclosure  of  Departmental  and  inter-Departmental  Memoranda  is  most  likely  to 
arise.  In  brief  our  view  is  that  on  normal  Inquiries  (such  as  those  at  present 
under  consideration)  such  Memoranda  should  definitely  not  be  the  subject  of 
discovery  (even  if  their  existence  is  known  to  the  private  individual  involved), 
unless  the  Authority  concerned  refers  to  them  in  its  Statement  of  Case  or  intends 
to  put  them  in  at  the  hearing,  which  is  most  improbable. 

It  will  be  apparent  that  the  general  tenor  of  our  recommendations  is  that  the 
case  for  the  Authority  or  Department  should  be  fuUy  and  finally  presented  at  the 
Inquiry  and  that  the  Report  and  recommendations  which  ensue  should,  generally, 
be  binding  on  the  Minister  subject  only  to  his  right,  in  common  with  the  private 
individual,  to  appeal  (with  which  we  deal  below).  It  would  follow  from  acceptance 
of  such  principles  that  disclosure  of  Memoranda  would,  in  the  vast  majority  of 
cases,  be  quite  superfluous. 

(4)  Oral  Hearing  in  the  presence  of  all  parties 

We  have  no  objection,  where  all  parties  agree,  to  certain  hearings  being  held, 
as  at  present,  in  private.  The  core  of  the  problem  here  is  that  in  practice  a 
considerable  amount  of  evidence  is,  we  believe,  taken  by  Ministers  from  authorities 
or  Departments  otherwise  than  at  the  Inquiry  and,  as  it  is  felt,  “ behind  the 
back  ” of  the  private  individual.  In  some  cases,  indeed,  the  Minister  is  expressly 
empowered  by  Statute  to  adopt  this  course  (e.g..  Town  and  Country  Planning  Act, 
1947  s.  110  (3))  which,  in  our  experience,  almost  invariably  creates  a strong 
sense  of  injustice  in  the  individual  (The  London  Investment  & Mortgage  Co. 
Ltd 's  Case  ; No.  10).  The  extent  of  the  practice,  like  the  injustice  to  which  it 
may  lead,  cannot  be  estimated.  The  dangers  it  involves  were,  however,  starkly 
revealed  by  the  Crichel  Down  Inquiry — the  only  occasion  on  which  evidence 
of  this  kind  has  been  fully  disclosed.  In  that  case  it  was  possible,  for  example, 
for  the  following  information  to  be  placed  directly  under  the  Minister’s  eye 
in  a letter  from  his  liaison  officer  in  S.W.  England — 

“ the  A.E.C.  view  has  always  been  that  the  landowners  concerned  had  not 
the  will  or  ability  to  farm  the  land.  They  would  merely  let  it  revert  to 
open  downland.  They  held  this  view  strongly  and  it  may  well  be 
correctly.  ...” 

The  writer  (admittedly  himself  entirely  disinterested)  thus  conveyed  with  his 
apparent  concurrence,  to  the  Minister  evidence  of  a most  damning  nature,  but 
based  neither  on  inquiry  nor  on  inspection — evidence,  moreover,  which  in  the 
event  was  found  to  be  entirely  false. 

We  are  aware  of  and  have  already  referred  to  the  theory  which  we  understand 
to  be  behind  this  practice,  and  our  reasons  for  dissenting  from  that  theory. 

We  cannot  stress  too  strongly  the  sense  of  frustration  and  injustice  which 
the  practice  promotes.  Since  an  Inquiry  looks  to  the  public  like  a trial,  it  should 
look  like,  and  should  be,  a fair  trial  and  we  firmly  believe  that  that  end  cannot 
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be  achieved  so  long  as  evidence  may  be  submitted  by  or  on  behalf  of  Authorities 
and  Departments  otherwise  than  at  the  Inquiry  itself. 

We  do,  of  course,  admit  the  right  of  Authorities  or  Departments  to  support 
their  cases  by  evidence  or  expert  advice  from  other  Authorities  or  Departments. 
But  we  see  no  valid  reason  why  such  evidence  or  expert  opinions  should  not  be 
put  in  at  the  hearing  by  the  representatives  of  the  Authority  or  Department 
concerned  and  thus  made  known  to  the  aggrieved  individual  and  available  for 
cross-examination.  If  the  evidence  or  opinion  is  sound,  cross-examination  will 
not  hurt  it  or  the  person  giving  it ; if  it  is  unsound  then  it  is  as  well  that  its  defects 
should  be  discovered  before  it  affects  the  Minister’s  view.  We  appreciate  the 
reluctance  of  civil  servants  to  submit  themselves  to  cross-examination  on  official 
evidence  but  we  regard  it  as  of  paramount  importance  that  such  reluctance 
should  be  overcome. 

In  our  considered  view  defence  of  the  present  practice  at  the  present  time  on 
the  constitutional  ground  that  since  the  Government  is  ultimately  one,  it  is 
undesirable  for  representatives  of  one  Department  to  give  evidience  at  Inquiries 
of  another  Department,  is  fatuous  and  unconvincing.  In  any  event  such  a ground 
is  abrogated  if  the  reforms  in  constitution  which  we  have  advocated  are  adopted. 

(5)  Costs 

Costs  of  all  Inquiries  should,  in  our  view,  lie  within  the  discretion  of  the 
tribunal  before  whom  they  are  held.  It  is  submitted  that  certain  costs  incurred 
before  the  hearing  as  well  as  the  costs  of  the  hearing  itself  should  be  covered 
by  that  discretion.  The  expense  of  actually  preparing  a case  and  of  taking 
professional  advice  in  the  course  of  such  preparation  should  always  be  allowable ; 
we  desire  to  go  rather  further  than  that,  however,  and  include  within  the  scope 
of  the  discretion  all  costs  properly  incurred  after  receipt  by  a private  individual 
of  any  official  written  intimation  of  intention  to  interfere  with  his  private  rights. 
We  prefer  not  to  state  the  principle  in  terms  more  precise  than  that  and  to 
rely  very  much  on  the  reasonable  exercise  of  a wide  discretion.  The  discretion 
would  cover,  for  example,  costs  incurred  after  an  official  intimation  of  intention 
to  use  powers  of  compulsory  purchase  if  an  individual  should  continue  to  refuse 
to  sell  voluntarily.  We  also  have  in  mind  the  cases  where  a threat  of  that  kind 
is  made,  considerable  expense  incurred  by  the  individual  in  opposing  it,  and 
the  threat  then  retracted  and  the  proposed  acquisition  shelved  or  dropped  altogether 
{The  Case  of  4,  Atherden  Road,  Clapton  : No.  11).  In  those  circumstances,  there 
is  at  present  no  sanction  which  can  be  applied  to  induce  an  Authority  to  pay 
or  contribute  towards  the  expenses  properly  incurred  by  the  individual.  We 
would  provide  one. 

It  may  be  pertinent  to  observe  here  that  even  where,  under  existing  measures 
(e.g.,  the  Local  Government  Act,  1933,  s.  290  (5)),  costs  can  be  awarded  to  the 
individual,  it  is  rare  for  such  costs  to  be  awarded  in  practice.  The  general 
principle  adopted  by  Departments  appears  to  be  that  costs  should  lie  where  they 
fall.  We  cannot  accept  that  as  a general  principle  though  we  confess  we  have 
been  unable  to  find  any  universal  formula  which  might  be  substituted.  It  may 
well  be  that  there  is  no  such  formula  though,  having  regard  to  the  fact  that 
most  Inquiries  are  concerned  with  statutory  invasions  of  private  rights,  we  incline 
to  the  view  that  the  onus  should  in  all  cases  lie  on  the  Authortiy  or  Department 
concerned  to  show  cause  why  the  private  individual  should  not  have  his  costs. 
We  also  dislike  existing  measures  in  so  far  as  they  provide  for  directions  as  to 
costs  only  after  the  Inquiry  has  been  held  (though  under  the  present  regime,  where 
Reports  are_  not  published,  we  can  see  the  logic  of  the  provision)  and  we  recom- 
mend that  it  should  be  within  the  province  of  the  tribunal  holding  the  Inquiry 
to  deal  with,  or  at  any  rate  hear  argument  as  to,  costs  at  the  conclusion  of  the 
hearing. 

(6)  Rules  of  Evidence 

We  see  no  reason  for  relaxation,  in  relation  to  Inquiries  of  the  practice  of 
the  Lands  Tribunal  strictly  to  apply  the  ordinary  rules  of  evidence.  We  cannot 
support  the  existing  practice  whereby  a great  deal  of  evidence  which  would  be 
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quite  inadmissible  in  a Court  of  Law  passes  muster  at  Inquiries  ; in  the  long 
run  we  do  not  think  such  laxity  really  assists  anyone  and  it  certainly  makes 
the  task  of  sifting  the  whole  evidence  very  much  more  difficult, 

(7)  Publication  of  Reasoned  Decisions 

Announcement  of  bare  decisions  without  full  supporting  reasons  and  findings 
of  fact  has,  we  believe,  done  more  than  anything  else  to  discredit  the  present 
procedure. 

It  is  said  that  it  is  now  the  general  practice  for  Ministers,  in  their  letters 
notifying  individuals  of  adverse  decisions,  to  give  their  reasons.  In  our  experience 
the  form  of  these  letters  renders  the  seeming  concession  illusory.  The  “ reasons  ’* 
usually  amount  to  little  more  than  general  observations  on  policy  and  are  couched 
in  standard  officialese  which  does  nothing  to  reassure  the  individual  that  his 
particular  case  has  been  fully  understood  {The  Beresford  Hall  Case : No.  12). 
Moreover  no  indication,  or  no  sufficient  indication,  is  given  of  the  findings  of  fact 
upon  which  the  decision  is  based  and  there  is  therefore  no  means  of  telling  whether 
the  Minister  has  been  accurately  and  fully  apprised  of  the  evidence  put  forward 
at  the  Inquiry,  In  short  the  “ reasons  ” given  at  present  are  not  adequate  and  are 
felt  by  many  to  be  a mere  blind. 

Two  problems  seem  to  us,  therefore,  to  arise  here  {a)  whether  the  Report 
and  recommendations  resulting  from  the  Inquiry  should  be  published  ; {b)  how 
far  the  Minister,  in  publishing  his  final  decision,  should  state  his  reasons. 

As  to  {a).  We  urge  with  all  possible  force  that  the  Report  and  recommenda- 
tions should  be  made  fully  and  freely  available  to  the  individual  upon  application. 
If  the  hearings  are  to  be  held  by  persons  independent  of  the  Administration,  as 
we  recommend,  one  of  the  major  arguments  against  publication  (i.e.  that  the 
Reports  are  merely  a species  of  Departmental  Memoranda)  falls  to  the  ground. 
But  even  if  it  is  decided  to  retain  the  present  Departmental  Inspectorate  we  still 
believe  publication  of  these  Reports  to  be  desirable.  It  will  be  recalled  that  the 
Committee  on  Ministers  Powers  made  a similar  recommendation  ; we  are  not  aware 
of  any  new  factor  impeaching  the  validity  of  their  conclusion.  The  Federation 
has  for  some  years  attempted  to  impress  this  view  on  the  Administration  and  has 
thus  become  aware  of  the  principle  official  objections  to  publication,  which  seem 
to  be  as  follows: — 

(a)  That  great  additional  labour  would  be  involved : We  have  never  followed 
this  argument.  The  Inspector  has  to  make  a Report  in  any  event.  The 
argument  serves  only  to  suggest  that  Reports  do  not  at  present  properly 
present  the  findings  of  fact  or  the  evidence  supporting  such  findings  or 
the  proper  inferences  from  such  findings. 

{b)  That  there  would  be  no  real  gain  to  the  public : We  strongly  dissent  from 
this  proposition.  It  is  absolutely  imperative  if  a sense  of  grievance  is  to  be 
avoided  that  the  Minister  should  be  known  to  be  accurately  apprised  of 
all  relevant  facts.  It  will  also  be  seen  below  that  we  propose  limited 
rights  of  appeal  from  the  findings  of  an  Inquiry ; that  of  course  is  mani- 
festly impossible  without  publication  of  the  Reports.  We  do  not  doubt 
that  such  appeals  would  be  relatively  rare  but  we  earnestly  believe  that 
the  mere  existence  of  the  right,  quite  apart  from  the  practical  utility  of 
correcting  errors  which  are  made,  would  be  of  very  real  value  in 
promoting  public  confidence.  The  necessity  of  justice  being  seen  to 
ibe  done  is  a very  real  answer  to  this  official  argument. 

(c)  That  it  would  embarrass  the  Inspector:  We  are  unable  to  conceive  any 
valid  reason  why  an  accurate  report  of  the  facts  and  an  impartial  assess- 
ment of  the  logical  inferences  from  those  facts  should  cause  any  emharrass- 
ment  to  the  person  responsible.  We  are  not  aware  that  the  Judiciary 
suffer  any  such  embarrassment.  No  doubt  there  would  be  occasions 
when  the  inferences  drawn  by  an  Inspector  would  be  demonstrably 
incorrect ; to  that  extent  he  might  wish  that  the  Report  had  never  been 
published.  Official  fallibility,  however,  is  a misfortune  not  a privilege. 
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(d)  That  it  would  {at  any  rate  in  cases  where  a recommendation  is  made) 
embarrass  the  Minister:  We  do  not  believe  it.  Ministers  do  not 
seem  to  be  embarrassed  by  publication  of  Reports  made  under  the 
Education  Act,  1944,  s.  93,  or  the  Road  Transport  Act,  1930,  s.  81. 
In  any  case  any  force  the  argument  may  possess  is,  we  feel,  further 
diminished  if  the  Inquiry  is  held,  as  we  recommend,  by  an  independent 
tribunal:  we  are  not  aware  of  any  official  complaint  concerning  the 
existing  requirement  for  publication  of  Reports  and  recommendations  of 
the  War  Works  Commission. 

Whatever  other  reforms  be  adopted — even  substitution  of  the  Inspectorate  by 
obviously  independent  persons — ^we  are  convinced  that  the  Public  will  remain 
suspicious  and  aggrieved  so  long  as  these  Reports  and  recommendations  remain 
“ dark  secrets  Certainly  a great  deal  of  unnecessary  prejudice  against  the 
Inspectorate  has  developed  simply  because  it  has  been  quite  impossible  to  assess 
the  quality  of  their  work. 

As  to  {b).  If  the  Minister’s  decision  follows  the  recommendations  resulting 
from  the  Inquiry  we  do  not  feel  that  anything  more  than  a bare  announcement 
of  decision  to  that  effect  is  requisite.  If,  however,  a decision  is  to  be  made 
which  differs  from  the  recommendations  then,  in  our  submission,  the  individuals 
— and  indeed  the  Authority  concerned — are  entitled  to  know  exactly  why,  and  in 
this  event  we  make  the  following  recommendations : — 

(i)  if  the  difference  is  based  on  national  considerations  of  a secret  nature 

then  a statement  to  that  effect  should  be  issued  under  the  Minister's 
own  hand  and  an  accompanying  decision  should  be  final  and  not  capable 
of  being  called  in  question. 

(ii)  If  the  difference  is  based  on  a change  of  general  policy  which  had  not 
been  announced  at  or  before  the  holding  of  the  Inquiry,  then  a statement 
of  such  amended  general  policy  should  be  issued  and,  at  the  instance 
of  either  party,  the  matter  referred  back  before  final  decision  to  a further 
Inquiry  for  consideration  against  the  background  of  such  new  policy 
and  a further  Report  and  recommendation.  In  making  this  proposal  we 
do  not,  of  course,  seek  to  restrict  the  Minister’s  right  to  make  policy 
changes,  but  we  do  seek  to  confer  on  the  private  individual  concerned 
the  right  to  challenge,  at  the  Inquiry,  the  application  of  such  general 
policy  to  the  particular  facts  of  his  case.  Moreover  we  believe  that  reform 
on  these  lines  would  tend  to  promote  {a)  publicity  for  general  policy,  and 
(b)  a degree  of  consistency  in  its  application  both  of  which  ends  we 
regard  as  most  desirable. 

4.  Rights  of  Appeal 

Here  again  we  divide  the  problem  into  {a)  appeals  from  the  Report  and  recom- 
mendations following  the  Inquiry,  and  {b)  appeals  from  the  Minister’s  final  decision. 

As  to  (a).  We  are  convinced  that  if  the  reforms  of  procedure  and  constitution 
outlined  above  were  adopted,  public  confidence  in  the  findings,  of  the  Inquiry 
would  be  so  increased  that  the  number  of  cases  in  which  it  might  be  desired  to 
appeal  would  be  relatively  very  small  indeed.  Nevertheless  human  beings  are  not 
infallible  and  mistakes  are  bound  to  be  made,  an  opportunity  of  challenging 
which  must  be  afforded  both  to  the  private  individual  and  to  any  Authority  con- 
cerned. We  will  add  that  a right  of  appeal  appears  to  us  to  be  of  considerable 
psychological  importance  in  reassuring  the  public.  In  these  cases  we  feel  that  appeal 
by  way  of  case  stated,  only,  would  be  too  restricted  and  we  favour  the  wider  grounds 
which  we  have  already  mentioned  in  another  connection  and  which,  are,  in  fact, 
the  grounds  contained  in  s.  7 (1)  {b)  of  a Bill  entitled  “Liberties  of  the  Subject” 
presented  to  the  House  of  Commons  by  Mr.  Anthony  Marlowe,  Q.C.,  in  1955.  We 
take  the  liberty  of  repeating  them : — 

“ In  any  case  where  it  appears  . . . that  any  decision  or  recommendation  of 
a - . . Tribunal  or  report  of  a person  who  has  conducted  a public  enquiry  is 
•based,  whether  wholly  or  partly — 

(i)  on  a finding  of  fact  which,  could  not  reasonably  have  been  made  on 
the  evidence  which  was  before  that  Tribunal  or  person,  or 


Printed  image  digitised  by  the  University  of  Southampton  Library  Digitisation  Unit 


EVIDENCE  OF  THE  NATIONAL  FEDERATION  OF  PROPERTY  OWNERS 


729 


(ii)  on  a finding  of  fact  made  in  disregard  of  material  evidence  which  was 
before  that  Tribunal  or  person,  or 

(iii)  on  inferences  of  fact  which  could  not  reasonably  have  been  drawn 
from  the  faOts  proved  or  admitted  before  that  Tribunal  or  person,  or 

(iv)  on  other  considerations  which  could  not  reasonably  have  led  to  such 
a decision,  recommendation  or  report,  or 

(v)  on  an  error  of  law.” 

Appeal  on  such  grounds  should  be  open  to  every  party  to  a dispute,  including  any 
Authority  or  Department  concerned. 

We  view  with  favour  the  provisions  of  that  Bill,  and  the  suggestions  contained  in 
the  study  by  the  Inns  of  Court  Conservative  and  Unionist  Society  entitled  Rule  of 
Law,  relating  to  the  establishment  of  a new  division  of  the  High  Court  to  hear 
such  appeals.  We  do  not  feel  qualified,  however,  to  make  any  proposals  more 
detailed  than  the  statement  of  our  firm  belief  that  the  appointment  of  the  appellate 
forum  should  be  no  less  independent  of  the  Administration,  and  its  procedure  no 
less  formal  and  established,  than  we  have  recommended  as  desirable  in  the  case 
of  Inquiries  themselves. 

In  addition  to  the  foregoing  mode  and  grounds  of  appeal  it  should,  as  we  have 
already  remarked,  be  open  to  any  party  to  apply  to  the  High  Court  for  an  order  of 
(or  analogous  to)  Certiorari,  if  the  recommendations  of  the  Tribunal  are  thought  to 
be  outside  the  scope  of  a statement  of  policy  supplied  by  the  Minister. 

As  to  ib). — Save  where  he  wishes  to  differ  on  grounds  of  national  security  or 
intervening  change  of  policy  (with  both  of  which  events  we  have  already  dealt), 
the  Minister  should,  in  our  view,  be  bound,  in  making  his  final  decision,  to  follow 
the  Report  and  recommendations  (subject  to  any  variation  thereof  made  on  appeal 
under  head  (a)  above). 

Accordingly,  we  do  not  believe  it  necessary  to  provide  for  appeal  from  the 
Minister’s  final  decision. 

5.  Extraordinary  Inquiries 

The  Committee  will  be  aware  that  in  the  case  of  Crichel  Down  there  was  no 
statutory  provision  for  the  holding  of  an  Inquiry.  That  an  independent  Inquiry 
was  held  was  due  to  an  extraordinary  combination  of  circumstances  not  least 
among  which  was  the  readiness  of  the  Minister  concerned  to  expose  himself  and 
his  Department  to  criticism.  We  cannot  believe,  in  view  of  the  events  which 
followed,  that  that  is  a precedent  likely  to  be  followed,  but  that  is  not  to  imply 
that  we  do  not  think  that  other  cases  may  occur,  and  have  occurred,  in  which  an 
Inquiry  of.  the  kind  is  expedient  in  the  public  interest.  Three  recent  cases  within 
our  knowledge  (F.M.S.  {Farm  Products)  Limited's  Case : No.  1 ; The  Woking 
Case:  No.  13  ; The  Church  of  England  Training  College  Case:  No.  14)  required 
impartial  investigation.  In  none  of  them  was  it  possible  to  obtain  a full  independent 
official  Inquiry. 

We  accordin^y  recommend  that  in  cases  where  there  exists  no  provision  requiring 
an  Inquiry  to  be  held  it  should  lie  within  the  discretion  of  the  Lord  Chancellor, 
upon  the  application  of  an  aggrieved  individual  and  after  consideration  of  a summary 
of  such  individual’s  case,  to  direct  an  Inquiry  into  the  matter  with  a view  to 
informing  the  appropriate  Minister.  Such  Inquiries  could  be  held  before  the  same 
form  of  tribunal  as  any  ordinary  Inquiry. 


IV.  ADMINISTRATIVE  OBJECTIONS  TO  THE  FOREGOING 
RECOMMENDATIONS 

1.  We  recognise  that  our  proposals  for  reform  of  Tribunals  and  Inquiries  are  far 
reaching  and  may  not  always  make  for  greater  administrative  convenience.  We 
have  sought,  so  far  as  a private  body  can,  to  bear  in  mind  the  possible  administrative 
objections  to  our  recommendations.  To  some  of  these  we  have  already  referred. 
It  is  ri^t  that  we  should  mention  here  certain  other  possible  objections  which  we 
have  considered. 
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(1)  That  the  Minister’s  policy  might  be  frustrated.  We  have  briefly  referred 
to  this  and  stressed  our  view  that  public  policy  should  be  public  knowledge.  We 
can  see  no  real  reason  why  such  policy  should  not  be  advanced  as  well  by  an 
independent  forum  as  by  a Departmental  Tribunal  or  Inspector.  In  this  connection 
we  would  again  draw  attention  to  the  workings  of  the  War  Works  Commission. 
The  Commission — an  independent  Tribunal — is  charged  (inter  alia)  with  reporting 
to  the  Minister  on  proposals  compulsorily  to  purchase  requisitioned  land  or  land 
adjacent  to  requisitioned  land  and  proposals  to  terminate  easements  or  other  rights 
over  or  concerning  any  such  land.  It  is  to  hear  objections  to  such  proposals  and, 
in  practice,  has  held  Inquiries  for  the  purpose.  It  is  understood  that  in  such  cases 
the  Commission  has  prior  to  its  deliberations,  been  supplied  by  the  Departments 
concerned  with  their  views  and  details  of  the  general  policy  involved.  If  the 
Minister  wishes  to  differ  from  the  Commission’s  Report  and  recommendation  (which 
is  required  to  be  published)  he  is  required  to  lay  his  reasons  before  Parliament.  In 
view  of  these  provisions,  which  clearly  approximate  to  the  procedure  we  suggest 
should  be  general,  it  is,  in  our  view,  noteworthy  that  (as  we  understand)  the  Minister 
has  not  seen  fit  to  differ  from  the  Commissioners  in  any  case  within  the  last  five 
years. 

(2)  That  increased  cost  or  publicity  might  deter  individuals  from  bringing  forward 
their  cases  or  objections. 

We  are  aware  that  the  increased  formalities  we  suggest  may  increase  the  cost 
to  the  individual,  and  we  do  specifically  recommend  a greater  degree  of  publicity. 
These  factors  should  not  be  disadvantageous  to  the  Administration  except  in 
so  far  as  existing  measures  are  designed  to  protect  one  individual  in  dispute  with 
another.  We  have  in  mind  Rent  Tribunal  cases  and  attempts  by  a landlord  to 
oust  an  agricultural  tenant.  The  individuals  in  such  cases  could,  we  believe,  be 
adequately  protected  by  a judicious  exercise  of  the  discretion  as  to  costs  which,  in 
our  view,  should  be  vested  in  every  Tribunal. 

In  our  experience  it  is  generally  landords  rather  than  tenants  who  shrink  from 
publicity,  and  Ministerial  policy,  designed  we  suppose  to  hold  the  scales  evenly,  is 
thus  frustrated  by  considerable  over-protection  of  tenants.  There  are,  of  course, 
exceptions  and  all  we  can  say  is  that,  in  our  view  a degree  of  unwelcome  publicity 
must  remain,  as  it  has  always  been,  a necessary  concomitant  of  justice. 

(3)  That  undue  delay  might  be  caused. 

As  regards  disputes  at  present  finally  determined  by  tribunals,  we  do  not  think 
any  material  further  delay  would  result  from  our  proposed  reforms. 

As  regards  disputes  where  the  final  decision  rests  with  the  Minister,  we  understand 
that  under  the  present  regime  a period,  on  average,  of  up  to  six  months  elapses 
between  the  initial  objection  and  the  Minister’s  final  decision.  In  very  many  cases 
the  period  is  sulDStantially  longer.  The  bulk  of  the  period,  moreover,  lies  between 
receipt  of  the  tribunal’s  or  Inspector’s  Report  and  the  final  decision. 

Under  the  general  scheme  we  envisage,  we  should  expect  .it  to  be  necessary  to 
extend  the  period  before  the  hearing  up  to  about  two  or  three  months.  In  our  view, 
however,  the  period  might  very  well  see  many  cases  finally  disposed  of  without  the 
necessity  of  proceeding  to  a hearing  (the  amount  of  ordinary  litigation  nowadays 
settled  at  the  stage  of  pleadings  is  notorious).  The  Report  stage  we  should  expect 
to  take  no  longer  than  at  present — on  average,  some  two  weeks.  Thereafter  much 
would  depend  on  the  pressure  of  business  but  the  improved  groundwork  would,  we 
think,  lead  in  the  vast  majority  of  cases  to  the  final  decision  foUowing  the  recom- 
mendation swiftly  and  automatically.  In  the  rarer  cases  where  it  failed  to  do  so, 
or  where  either  party  appealed,  there  would,  of  course,  inevitably  be  some  substantial 
further  delay. 

We  would  observe,  generally,  that  the  need  for  justice  has  overtaken  the  need  for 
speed.  The  plans  of  Departments  and  Authorities  are  now  laid  further  in  advance 
than  was  formerly  the  case,  and  it  should  be  possible  to  give  longer  notice  of 
intended  action.  We  recognise  that  certain  types  of  exception  may  occur.  Thus 
it  might  be  desirable  on  grounds  of  national  policy  to  expedite  the  construction  of 
a new  highway.  In  such  cases  we  should  wish  to  see  all  objections  dealt  with  as 
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a special  operation  but  without  any  loss  of  procedural  formality.  It  might,  for 
example,  be  found  desirable  to  assign  the  whole  matter  to  certain  members  of  the 
Lands  Tribunal  who  would  hear  all  objections  and  travel  the  proposed  route. 

(4)  That  the  administrative  cost  would  be  excessive. 

The  cost  would  necessarily  be  closely  related  to  the  pressure  of  business  and  this, 
as  we  have  suggested,  would  be  likely  to  decrease.  On  the  other  hand,  the  proposed 
procedure  would  undoubtedly  be  more  costly  in  each  case  which  did  proceed  to  a 
hearing.  We  find  it  impossible  to  give  any  useful  data  on  this  aspect  of  the  matter. 
We  can  only  observe  that  greater  justice  must  necessarily  involve  greater  expense ; 
through  taxation,  however,  the  burden  would  fall  largely  on  those  who  stand  to 
benefit  most. 


V.  PROCEDURE  ON  COMPULSORY  ACQUISITION 

The  foregoing  recommendations  embrace,  of  course,  the  procedure  on  Inquiries 
into  Compulsory  Purchase  Orders  and  kindred  matters.  There  are,  however,  certain 
other  aspects  of  compulsory  acquisition  procedure  to  which  the  Federation  desires 
to  draw  the  attention  of  the  Committee. 

1.  Proposed  Acquisition 

We  are  not  satisfied  that  adequate  length  of  notice  is  always  given  to  property 
owners  of  intended  acquisitions  which  will  or  may  affect  their  land.  Failure  to 
give  sufficient  notice  has,  in  our  opinion,  led  in  some  cases  to  proposals,  or  objections 
to  proposals,  being  unnecessarily  pressed  to  the  stage  of  Inquiry,  thereby  placing 
an  avoidable  burden  on  the  machinery  under  review. 

We  recommend  that  Authorities  should  be  under  a statutory  duty  to  inform 
affected  owners  of  a proiposed  acquisition  at  least  a month  before  the  matter  is 
placed  before  the  Council  (or  equivalent  body)  for  final  consideration.  This  would 
give  such  owners  an  opportunity  informally  to  voice  their  objections  or  alternative 
proposals  (for  example  through  their  Councillors  or,  possibly,  to  a permanent 
official)  and  for  the  Authority  to  consider  the  owners  views  before  reaching  a final 
decision. 

We  have  found  that  a Council  decision,  once  taken,  gains  an  imponderable 
momentum  which  makes  reconsideration  difficult,  whether  in  fact  the  decision  was 
right  or  wrong.  Moreover  the  reaction  of  Councillors  and  Civil  Servants,  as  human 
beings,  is  to  seek  to  uphold  a decision  once  it  has  been  taken:  added  to  which 
there  are  often  procedural  and  timing  difficulties  involved  in  a reversal.  There 
may,  therefore,  be  weighty  prejudice  in  favour  of  a proposal  before  ever  the  property 
owners  affected  are  aware  of  it  and  before  ever  their  objections  and  suggestions  have 
been  considered. 

2.  Rights  of  Pre-emption 

In  our  experience  it  is  no  longer  the  practice,  upon  completion  of  a compulsory 
purchase,  to  grant-  rights  of  pre-emption  to  the  dispossessed  owners. 

The  Committee  will  be  aware  that,  following  the  Crichel  Down  case,  the  Govern- 
ment of  the  day  issued  a statement  of  policy  to  the  effect  that,  where  practicable, 
land  no  longer  required  for  the  purposes  of  the  original  acquisition  should  be 
offered  back  to  its  original  owners  at  the  current  market  value  as  certified  by  the 
District  Valuer.  That  policy  has,  it  would  appear,  been  implemented  only  by 
Government  Departments  and  not  by  local  and  statutory  Authorities. 

We  recommend  that  in  the  case  of  every  compulsory  purchase  the  right  of  pre- 
emption should  be  conferred  on  the  dispossessed  owner. 

It  is  understood  that  when  prior  to  the  issue  of  the  policy  statement  mentioned 
above,  the  Government  gave  consideration  to  this  problem  it  was  decided  to  go  no 
furfiier  to  meet  the  case  for  the  retmn  of  land  to  its  former  owners  in  view  of  die 
practical  difficulties  involved  in  unscrambling  omelettes  for  which  numerous  owners 
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might  have  contributed  the  eggs.  Such  difficulties  are  obvious.  It  is  to  be  observed 
that,  at  present,  the  matter  is  entirely  one  of  admraistrative  discretion  against  which 
there  is  no  means  of  appeal. 

In  our  submission  where  the  disposal  of  compulsorily  acquired  land  is  under 
consideration  and  the  former  owner  or  his  successors  wish  it  to  be  returned  to  them 
the  onus  should  lie  on  the  Authority  concerned  to  satisfy  an  independent  tribunal 
that  there  is  good  reason  for  not  so  returning  it,  and  we  should  not  satisfied 
that  that  onus  was  discharged  unless  the  authority  showed  reasons  which  would 
then  be  sufficient  to  support  a compulsory  purchase.  Provision  of  this  Idnd  would 
put  an  end  to  furtive  profiteering  which,  or  suspicion  of  wihich,  is  a particular 
source  of  public  discontent  {The  Oxhey  Case : No.  15). 

In  connection  with  the  policy  statement  to  which  we  have  referred  we  wish  to 
draw  attention  also  to  the  fact  that  the  price  to  be  paid  by  the  former  owner 
where  a re-sale  takes  place,  is  the  market  value  as  certified  by  the  District  Valuer. 
Under  existing  law  the  land  would,  however,  have  been  acquired  compulsorily  at 
existing  use  value  plus  1947  development  value  which  might  well  be  considerably 
less  than  later  current  market  value.  We  recommend,  broadly  speaking,  that  re-sale 
to  the  former  owner  should  be  under  the  same  conditions  as  the  original  compulsory 
purchase,  though  not  necessarily  at  an  identical  price. 

There  is  no  means  of  appeal  against  the  District  Valuer’s  certification  of  the 
current  market  price  if  his  valuation  is  disputed.  So  far  as  we  are  aware  this  is 
the  only  instance  in  which  a valuation  dispute  of  such  a kind  is  not  open  to  appeal. 
We  recommend  provision  for  appeal  to  the  Lands  Tribunal. 

3.  Requisitioning  Procedure 

Use  of  requisitioning  powers,  and  indeed  the  powers  themselves,  have  diminished 
considerably  in  recent  times.  Nevertheless,  such  powers  are  still  exercised  to  an 
extent  sufficient  to  make  it  pertinent  to  state  here  our  firm  belief  that  disputed 
requisitions,  no  less  than  disputed  Compulsory  Purchase  Orders,  should  be  open  to 
effective  objection  by  private  individuals  affected.  At  present  there  is  generally 
no  provision  for  an  Inquiry  of  any  kind. 

Thus,  for  example,  where  the  Ministry  of  Fuel  and  Power  wishes  to  make  use 
of  land  for  open  cast  coal  working,  powers  of  requisitioning  under  rr.  50,  51 
and  51A  of  the  Defence  (General)  Regulations,  1939,  are  in  practice  resorted  to. 
The  procedure  followed  appears  to  be  that  the  National  Coal  Board  notifies  the 
Local  Authority  and  the  landowner  concerned  of  its  intention  to  bore  and  test  for 
such  workings.  There  is  no  means  of  objection  whatever  to  this.  If  the  tests 
prove  satisfactory,  the  Ministry  proceeds  to  requisition  the  land  under  the  Defence 
Regulations.  The  Local  Authority  may  express  their  objections  to  the  Ministry 
of  Fuel  and  Power  and  the  Ministry  of  Housing  and  Local  Government.  No 

planning  permission,  however,  is  required  and  there  is  no  provision  whatever  for 

the  holding  of  an  Inquiry. 

In  so  far  as  requisitioning  powers  are  to  be  retained  in  peacetime  we  recom- 
mend that  a procedure  similar  to  that  on  compulsory  purchase  should  obtain  and, 
particularly,  that  provision  should  be  made  for  the  holding  of  an  Inquiry. 

4.  Designation  for  compulsory  purchase 

We  beg  to  refer  the  Committee  to  Part  VIII  of  the  Memorandum  on  Compensa- 
tion already  submitted  by  the  Federation  to  the  Minister  of  Housing  and  Local 

Government,  a copy  of  which  is  attached  as  Appendix  2.  By  way  of  illustration 

of  the  hardship  there  referred  to  we  instance  Carritt’s  Case : No.  16. 

5.  Acquisition  under  the  Defence  Acts 

The^  Defence  Acts,  1842-1935,  contain  no  provision  for  Inquiries  or  the  hearing 
of  objections  to  compulsory  acquisitions  thereunder.  The  extraordinary  powers 
conferred  by  those  Acts  are,  no  doubt,  designed  to  meet  essential  needs  in  the 
Defence  of  the  Realm.  In  our  submission,  however,  such  powers  are  open  to 
abuse  and  far  exceed  the  needs  of  peacetime  security. 
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Of  the  apparent  abuse  of  such  powers  we  instance  The  Bestwood  Park  Case  : No.  17 
in  which,  in  1951,  the  powers  of  compulsory  acquisition  were  applied  to  a village 
cricket  ground  required  for  the  use  of  troops  in  a local  camp.  No  question  of 
security  arose:  no  complaint  had  ever  been  preferred  against  the  local  cricket  club 
which  had  always  afforded  every  facility  for  use  of  the  ground  by  the  troops. 

Similar  complaints  are  not  uncommon  with  regard  to  the  acquisition  of  land 
for  other  Service  amenities  (e.g.  Married  Quarters). 

We  understand  that  the  Committee  already  has  before  it  Command  Paper  7278 
entitled  “ Needs  of  the  Armed  Forces  for  Land  for  Training  and  Other  Purposes 
It  will  be  appreciated  that  the  decision  to  hold  an  extra-statutory  Inquiry  of  the 
kind  mentioned  in  the  Command  Paper  (see  paragraph  2 and  Part  IX  thereof) 
rests  entirely  within  the  discretion  of  the  Minister  of  the  day.  That  discretion  has, 
on  occasions,  been  exercised  in  a most  disquieting  manner  {The  Tarrant  Rushton 
Airfield  Case : No.  18).  In  our  submission  some  provision  should  be  made  by 
statute  for  the  holding  of  an  Inquiry  into  peacetime  acquisitions  under  the  Defence 
Acts.  Broadly  speaking,  we  should  like  to  see  the  contents  of  Part  IX  of  the 
Command  Paper  given,  in  peacetime,  the  force  of  law,  together  with  rights  of 
appeal  similar  to  those  we  have  advocated  in  the  case  of  other  Inquiries. 


APPENDIX  1 

SUMMARY  OF  CASES  REFERRED  TO 

No.  1 : F.M.S.  (Farm  Products)  Limited’s  Case 

In  1935  F.M.S.  (Farm  Products)  Ltd.  established  new  methods  of  utilising  surplus 
potatoes.  The  processes  involved  and  the  end  products  were  unique  to  the  company. 

In  1939  the  company  had  one  factory  in  operation,  one  in  course  of  erection 
and  four  further  factories  planned  and  outlined  in  an  Agreement  with  the  Potato 
Marketing  Board.  In  that  year  the  P.M.B.  was  suspended  and  its  functions  trans- 
ferred to  the  Ministry  of  Food.  The  Ministry  required  more  rapid  development 
of  the  company’s  industry  than  was  provided  for  in  the  Agreement  with  the  P.M.B. 
Accordingly  it  was  arranged  between  the  company  and  the  Ministry:  — 

(i)  that  the  Agreement  with  the  P.M.B.  should  be  dissolved ; 

(ii)  that  the  Ministry  should  finance  the  construction  of  plant  and  machinery 
in  the  five  new  factories,  the  loan  to  be  secured  by  Debenture  to  be 
redeemed  at  the  end  of  the  war  ; 

(iii)  that  the  Ministry  should  be  represented  on  the  Board  of  the  Company ; 

(iv)  that  the  company  should  continue  to  find  all  liquid  capital  required ; 

(v)  that  the  Ministry  should,  so  far  as  it  could,  ensure  that  full  private  control 
of  the  six  factories  reverted  to  the  company  at  the  end  of  the  war  subject 
to  the  company  again  entering  into  a fixed  period  agreement  with  the 
P.M.B. 

The  arrangement  was  carried  out  and  the  five  factories  completed.  During 
1941-2  the  Ministry  used  information  acquired  under  the  arrangement  to  facilitate 
the  erection  on  its  own  behalf  of  further  factories  identical  to  those  of  the  com- 
pany. The  Ministry’s  representative  on  the  Board,  without  the  knowledge  of  the 
Board,  induced  one  of  the  company’s  factory  managers  to  leave  the  company  and 
supervise  the  erection  of  such  factories  for  the  Ministry. 

In  1943,  by  which  time  the  company  had  established  a considerable  volume  of 
trade,  the  Ministry’s  factories  came  into  production  and  entered  into  direct  com- 
petition with  the  Company,  The  company’s  selling  prices  were  controlled  by  the 
Ministry:  the  Ministry  at  once  commenced  to  offer  its  identical  products  at  approxi- 
mately half  the  company’s  prices.  The  company  allege  and  believe  that,  at  about 
this  time,  there  developed  in  the  minds  of  the  Ministry’s  officials  a competitive,  if 
not  hostile,  attitude  towards  the  company. 

In  1947,  at  the  request  of  the  Ministry  and  in  pursuance  of  the  arrangement, 
the  company  redeemed  the  Debenture. 
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the  Ministry  began,  by  direct  means,  to  restrict  the  company’s  business 
as  by  (i)  refusing  to  supply  the  company  with  sufficient  surplus  potatoes  pronerlv 
(ii)  requiring,  as  a term  of  contracts  t^kl  tKS 
panys  products,  that  the  company  should  produce  only  for  the  Ministry. 

the  Ministry  terminated  all  its  contracts  to  fake  the  company’s'  products 
refused  to  supply  the  company  with  any  surplus  potatoes— thus 
,‘^°™P^°y  out  of  business.  Despite  repeated  protests  between  1951-54 
the  company  was  refused  supplies  and  official  contracts  unless  it  would  undertake 
to  work  (without  identity)  solely  for  .the  Ministry.  unoertake 

time  the  Ministry  had  entered  into  widespread  supply  of  all 
the  Potato  Marketing  Board  was 
officials  being  drawn,  principally  from  the  Ministry  of  Food  The 
sought  additional  powers  which  would,  inter  alia,  enable  them  to  take 
*°  ™ti  the  factones  operated  by  the  Ministry  and  to  continue  to 
™ttorM"?Sfffi  ‘te  onl? 

the  application  for  additional  powers  was  held  on  the  13th 
’ a Comm^sioner  appointed  .by  the  Minister.  The  company 

pressed  its  objections  at  the  Inquiry  and  related  the  above-mentioned  history.  ^ ^ 

T^e  Ministry  of  Agriculture  duly  approved  the  application  for  additional  powers 
without  giving  his  reasons  and  refped  the  request  of  the  company  that  he  should 
disclose  the  Report  of  the  Commissioner  by  whom  the  Inquiry  was  held. 

No.  2 : Hicks’  Case 

After  receiving  from  his  landlords  (International  Residential  Clubs  Ltd)  notice 
to  quit  two  furnished  rooms  at  27,  York  Street,  Baker  Street,  W.l  Hicks  (the 
tenant)  made  apphcation  to  the  Paddington  and  St.  Marylebone  Tribunal.  Imme- 
diately after  the  institution  of  the  application  the  landlords  intimated  to  Hicks 
that  in  then  view  the  apphcation  was  frivolous  and  Hicks,  upon  consideration 
requested  the  landlords  to  agree  to  the  application  being  withdrawn.  Notice  of 
in  conformity  with  s.  2 (2)  of  the  Act  was  handed  in  at  .the  office 
ot  the  Tribunal  when  it  opened  on  the  morning  of  the  20th  December,  1947. 
Two  hours  later  two  members  of  the  Tribunal  called  at  the  premises  * they  were 
reminded  of  the  withdrawal  of  the  application  but  said  that  the  Tribunal  intended 
to  proceed  with  the  reference.  It  was  not  possible  for  them  to  inspect  the  tenant’s 
rooms  as  the  tenant,  assuming  the  reference  to  have  been  withdrawn,  was  out  and 
had  the  keys. 

The  landlords  later  heard  from  the  tenant  that  he  had  been  informed  by  the 
tribunal  that  ffie  apphcation  must  be  heard.  The  landlords  consequently  instructed 
Solicitors  and  Counsel. 

At  the  hearing  on  the  30th  December,  1947,  the  tenant  was  examined  at  length 
by  the  Tribunal  who  then  announced  that  the  case  would  be  considered  and  their 
decision  made  known  in  due  course.  Only  then,  on  the  insistence  of  Counsel  for 
the  landlords,  was  the  landlords  case  heard.  The  decision,  later  communicated 
to  the  parties,  was  that  the  reference  was  withdrawn  under  s.  2 (2)  of  the  Act. 


No.  3 : Lambert’s  Case 

a hearing  on  the  20th  January,  1955,  before  the  Tottenham  Tribunal,  sitting 
at  Crouch  End,  the  representative  of  the  landlady  (Miss  Lambert)  on  seeking  to 
cross-examine  the  tenant  at  the  close  of  the  tenant’s  evidence,  was  informed  by 
the  Chairman  that  questions  could  not  be  put  to  the  tenant  directly,  but  must 
always  be  put  through  himself  (the  Chairman).  Each  question  was  then  repeated 
by  the  Chairman,  some  with  modification. 

No.  4 : Kreuz’  Case 

At  a hea^g  on  the  24th  March,  1955,  again  before  the  Tottenham  Tribunal 
sitting,  on  this  occasion,  at  Wood  Green,  the  same  person  representing  the  landlady 
(Mrs.  Kreuz)  on  seeking,  at  the  close  of  the  tenant’s  evidence,  to  “cross-examine” 
him  (through  the  Chairman)  was  informed  that  no  questions  were  permitted  to 


Printed  image  digitised  by  the  University  of  Southampton  Library  Digitisation  Unit 


EVTOENCE  OF  THE  NATIONAL  FEDERATION  OF  PROPERTY  OWNERS 


735 


be  addressed  to  the  tenant  until  after  the  landlady  had  given  her  evidence  and 
been  cross-examined  by  the  tenant.  In  this  case  also  the  landlady’s  representative 
sought,  after  the  tenant  had  given  evidence,  to  dispute  the  jurisdiction  of  the 
Tribunal : he  was  informed  by  the  Chairman  that  the  question  should  have  been 
raised  before  any  evidence  was  given. 

No*  5 : Kelly’s  Case 

At  a hearing  on  the  9th  June,  1955,  before  the  Islington  Tribunal  the  Chairman 
refused  to  consider  certain  letters  sought  to  be  put  in,  saying  that  no  letters  could 
be  accepted  as  evidence  since  they  were  mere  hearsay. 

No.  6 : Gethin’s  Case 

At  a hearing  on  the  2nd  April,  1954,  the  representative  of  the  landlady  (Mrs. 
Gethin)  objected,  at  the  commencement  of  the  proceedings,  that  the  Tribunal  had 
no  jurisdiction.  Despite  the  objection  the  Chairman  proceeded  to  read  aloud  a 
letter  from  the  tenant  containing  imputations  of  a thoroughly  unpleasant  character 
against  the  landlady.  The  objection  to  jurisdiction  was  later  sustained. 

No.  7 : Knapp’s  Case 

At  a hearing  on  the  21st  October,  1954,  before  the  Twickenham  Tribunal,  after 
the  conclusion  of  the  tenant’s  case  and  the  landlord’s  case,  the  tenant’s  young  man 
was  allowed  to  make  a speech  on  the  tenant’s  behalf  from  the  back  of  the  room. 

No.  8 : Kirton’s  Case 

At  a hearing  on  the  31st  August,  1945,  before  Lewisham  Tribunal  while  the 
applicant  was  being  cross-examined,  another  tenant  was  allowed  to  speak,  from 
the  back  of  the  room,  in  support  of  the  applicant. 

No.  9 : The  Holborn  Case 

The  Holborn  Chamber  of  Commerce  objected  to  the  designation,  in  the  County 
of  London  Development  Plan,  of  an  area  of  7'4  acres  in  Holborn  for  compulsory 
acquisition  for  development  as  a National  Library.  The  only  references  in  the 
statement  accompanying  the  original  London  Development  Plan  (1951)  were  to  the 
designation  of  the  site,  its  area,  period  of  acquisition  and  the  displacement  of 
residents.  There  was  no  information  as  to  what  the  " National  Library  ” was 
or  why  it  was  required.  The  Chamber’s  surveyors  wrote  to  the  L.C.C.,  asking  for 
a conference  to  obtain  such  information.  L.C.C.  refused  to  give  any  particulars 
before  the  Public  Inquiry  into  the  Plan.  The  Chamber  alleges  that  its  representatives 
were  unable  to  prepare  a full  case  and  had  to  rely  mainly  on  a hasty  appreciation 
of  the  information  given  at  the  Inquiry  itself.  Even  that,  it  is  said,  was  made 
unnecessarily  difficult.^  Thus,  it  was  the  objectors’  case  that  no  reason  was  shown 
why  the  National  Library,  at  present  split  between  Bloomsbury  and  Colindale, 
should  be  sited  on  land  adjoining  the  British  Museum  and  that  the  authorities  had 
made  no  independent,  investigations  but  had  merely  accepted  the  views  of  the 
Museum  authorities.  A witness  from  the  Ministry  of  Works  was  sought  to  be 
cross  examined  on  the  point : Counsel  for  the  L.C.C.  objected  on  the  ground  that : 
“ all  the  responsibility  for  this  rests  upon  the  Minister  (of  Works)  and  we  have 
got  to  be  very  careful  that  we  do  not  have  cross-examined  one  of  his  officers 
upon  matters  of  policy  which  are  for  the  Minister  to  justify  to  Parliament.  . . .” 

The  objection  was  upheld  by  the  Inspector. 

The  designation  was  confirmed  by  the  Minister  of  Housing  and  Local 
Government. 

A request  to  the  Minister  by  the  Chamber  for  a copy  of  that  portion  of  the 
Inspector’s  report  dealing  with  the  project  was  refused.  A request  to  the  Minister, 
by  the  Member  of  Parliament  for  the  Division  to  receive  a deputation  from  the 
Chamber,  was  refused.  A request  to  the  Minister  by  the  Holborn  Borough  Council 
(which  unanimouslv  condemned  the  designation)  to  receive  a deputation  from  the 
Council  was  refused. 
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The  Chamber  issued  a statement  criticising  the  designation  as  follows : — 

“ . . . evidence  was  given  on  behalf  of  the  Museum  authorities  that  their 
present  plans  for  development  on  their  own  property  would  be  adequate  for 
the  next  25  years,  apart  from  the  question  of  developing  the  additional  property 
purchased  in  1894.  Evidence  was  given  by  the  Minister  of  Works  and  by  the 
Museum  Authorities  that,  although  it  was  intended  to  acquire  the  whole  of  the 
properties  within  the  next  10  years,  it  was  not  intended  to  dispossess  occupiers 
where  this  could  possibly  be  avoided  and  it  was  probable  that  occupiers  would 
remain,  certainly  in  parts  of  the  designated  site  for  20  or  25  years  or  eyen 
longer.  It  is  therefore,  quite  apparent  that  there  is  no  present  urgency  in  this 
matter  and  that  the  designated  site  wiU  not,  in  fact  be  required  for  the  purpose 
of  any  buildings  for  probably  25  years.  Moreover  the  programming  of  this 
site  in  the  Plan,  which  is  second  period,  is  very  vague  and  there  would  seem  to 
be  ample  time  for  the  examination  of  the  entire  problem  of  the  British  Museum 
and  National  Library  question.  The  designation  of  this  vast  area  of  property 
now,  will  immediately  cause  great  hardship  to  business  men,  property  owners 
and  other  persons  residing  or  carrying  on  activities  within  the  designated  area 
as  the  whole  of  the  property  will  become  sterilised.  Property  owners  will  be 
unable  or  unwilling  to  carry  out  improvements,  businesses  will  be  unable  to 
expand,  financial  arrangements  will  be  altered,  and  the  value  of  the  property 
will  be  depressed  as  a result  of  this  designation.  The  desi^ation  will,  there- 
fore, cause  great  and  immediate  loss  to  private  individuals  in  order  to  secure 
only  a speculative  and  remote  public  benefit.  The  stultification  of  the  business, 
social  and  economic  life  of  this  part  of  Holborn  due  to  the  Designation  Order 
is,  in  itself,  of  the  most  serious  consequence  and  cannot  be  justified  on  any 
grounds  of  urgency  for  the  site  because  it  is  plain  from  the  evidence  of  the 
Museum  Authorities  themselves  that  no  such  urgency,  in  fact,  exists.” 


No.  10  : The  London  Investment  & Mortgage  Co.  Ltd.’s  Case 

After  the  holding  of  an  Inquiry  into  the  County  of  London  Development  Plan 
but  before  confirmation  of  the  Plan,  the  company,  which  had  pressed  certain 
objections  at  the  Inquiry,  sought  an  interview  with  the  Minister.  By  letter  to  the 
company  dated  the  19th  January,  1954,  the  Department  stated — 

“ . . . whilst  the  Minister’s  decision  on  the  Administrative  County  of  London 
Plan  is  still  sub-judice,  he  regrets  he  would  not  undertake  to  meet  representa- 
tives of  your  company  and  other  interested  parties  -on  this  question  of  the 
zoning  of  Mayfair.” 

At  the  time  the  Minister  was,  to  the  knowledge  of  the  company,  holding  private 
consultations  with  the  L.C.C.  prior  to  arriving  at  his  decision.  The  company 
complains  that  if  a matter  is  “sub-judice”  to  one  party,  it  must  be  so  to  all. 

No.  11 : The  Case  of  4,  Atherden  Road,  Clapton 

By  notice  dated  the  18th  September,  1954,  Hackney  Borough  Council  informed 
the  owner  of  the  property  that  a Compulsory  Purchase  Order  had  been  made  on 
the  13th  September,  1954,  under  the  Housing  Act,  1936,  the  Acquisition  of  Land 
(Authorisation  Procedure)  Act,  1946.  Objection  to  the  Order  was  duly  lodged. 
On  the  30th  November,  the  Minister  stated  that  an  Inquiry  would  be  held  on  the 
25th  January,  1955,  and  thereupon  the  owner  instructed  Surveyors,  Solicitors  and 
Counsel  to  prepare  his  case,  which  involved  preparation  of  user  plans  and  proof 
of  evidence,  etc.,  involving  considerable  expense.  On  the  19th  January,  1955,  the 
Town  Clerk  of  Hackney  wrote  to  the  parties — 

“ Further  consideration  has  been  given  with  regard  to  this  Order  and  having 
regard  to  all  the  circumstances  it  has  been  decided  not  to  proceed  therewith 
and  the  Resolution  under  Part  5 of  the  Housing  Act.  1936,  will  be  rescinded. 
I have  so  informed  the  Ministry  and  therefore  the  Public  Inquiry  which  has 
been  appointed  for  Tuesday  next,  25th  instant,  will  not  take  place.” 
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The  owner  applied  to  the  local  authority  for  costs  which  he  had  incurred  but 
was  informed  that  there  was  no  procedure  whereby  these  could  be  recovered 
because  no  Inquiry  had  taken  place.  An  appeal  to  the  Minister  under  s.  104 
of  the  Town  and  Country  Planning  Act,  1947,  was  unsuccessful  and  apparently 
the  owner  has  no  redress  as  to  costs.  Other  persons  were  similarly  affected. 

No.  12  : The  Beresford  Hall  Case 

An  application  for  permission  to  develop  this  property — a vacant  dance  hall — 
for  light  industrial  purposes  was  refused  by  the  local  planning  authority.  An  appeal 
was  made  and  an  Inquiry  held  on  the  27th  July,  1951,  before  an  Inspector  appointed 
by  the  Minister.  The  applicant’s  case  was  heavily  supported  by  evidence  from 
local  residents  who  favoured  the  proposed  use  and  eventually  the  representatives 
of  the  local  planning  authority  were  asked  whether,  if  the  authority  had  enjoyed 
the  benefit  of  the  evidence  which  had  been  put  forward,  the  application  would 
have  been  refused  in  the  first  place  and  it  was  frankly  admitted  that  it  would  not. 
The  applicant  thereupon  submitted  to  the  Inspector  that  his  case  was  proved  and 
that  he  need  call  no  further  evidence  and  the  Inquiry  was  closed.  On  the  7th 
September,  1951,  the  Minister’s  decision  was  conveyed  to  the  applicant  by  letter 
which  stated — 

“ The  Minister  has  considered  with  care  all  the  facts  and  representations 
before  him.  He  sees  no  reason  to  dissent  frorn  the  Council’s  _ view  that  the 
proposed  industry  would  be  out  of  place  in  this  area,  which  is  used  mainly 
for  housing  and  shopping.  The  hall  is  in  very  close  proximity  to  houses  and 
flats  and  its  use  for  industry  would,  he  considers,  be  likely  to  harm  the 
amenities  of  these  properties.  Moreover,  the  Minister  is  satisfied  that  any 
development  tending  to  increase  the  amount  of  industry  in  Tottenham  should 
if  possible  be  avoided,” 

The  applicant  was  aggrieved  at  this  decision  which  was^  contrary  to  the  facts 
proved  or  admitted  at  the  Inquiry  and  requested  the  Minister  to  reconsider  the 
case.  The  request  was,  of  course,  refused. 

No.  13  ; The  Woking  Case 

On  the  23rd  November,  1954,  the  Highways  Committee  of  the  Woking  U.D.C. 
resolved  to  submit  to  the  full  Council  a recommendation  that  an  area  to  the  south 
of  Heathside  Crescent,  Woking  on  which  stand  eight  sound  residential  properties 
and  which  is  zoned  in  the  Development  Plan  as  residential,  should  be  rezoned  as 
a site  for  a car  park. 

The  recommendation  came,  by  fortuitous  circumstances,  to  the  knowledge  of  the 
owners  prospectively  affected  who  made  representations  to  the  Council  with  the 
result  that  the  matter  was,  at  a medting  of  the  full  Council  on  the  21st  December, 
1954,  referred  back  for  further  consideration.  At  the  meeting  the  chairman  of  the 
Highways  Committee  challenged  the  objectors  to  name  alternative  suitable,  but 
vacant,  sites.  The  objectors  accordingly  submitted  plans  showing  eight  such  alterna- 
tive sites,  not  involving  the  destruction  of  any  property.  The  -most  obviously 
suitable  was  a site  known  as  “ White  Rose  Grange  ” which  the  objectors  consider 
more  suitaible  for  car  parking  than  the  Heathside  Crescent  site. 

White  Rose  Grange  was,  in  1935,  intended  by  the  Council  to  be  the  site  of  a 
central  bus  station:  that  proposal  was  abandoned  on  the  ground  of  cost.  In 
1937  or  1938  the  site  was  acquired  by  the  Ministry  of  Works  on  behalf  of  the 
Postmaster-General  for  the  erection  of  a Telephone  Exchange : the  Council  offered 
no  objection  to  the  acquisition.  The  site  is  accordingly  shown  on  the  Development 
Plan  as  a Telephone  Exchange  though  the  Exchange  does  not  yet  exist  and  is  not 
scheduled  for  erection  before  1957-58. 

The  Council  now  agree  that  the  site  is  suitable  for  a car  park._  It  is  adjacent 
to  an  existing  railway  car  park  and  would  require  only  slight  levelling  and  clearing 
of  weed  and  undergrowth.  The  Heathside  Crescent  site  is  some  hundreds  of  yards 
from  the  station  and  would  require  to  be  cleared  of  the  eight  houses,  and  very 
considerable  levelling  work. 
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Three  meetings  have  taken  place  between  the  Council  and  the  Ministry  of 
Works  at  which,  it  is  understood,  alternative  sites  for  the  Exchange  have  been 
offered,  but  the  Ministry  has  refused  to  accept  an  alternative  site  and  release  the 
White  Rose  Grange  site.  The  reasons  given  for  such  refusal,  so  far  as  they  can  be 
ascertained,  are  not  convincing.  Thus  one  site  was  turned  down  because  it  was 
close  to  the  raiiway  yard  and  therefore  subject  to  smoke  and  dirt:  the  White  Rose 
Grange  site  is  equally  close. 

The  Housing  Committee  refuses  to  withdraw  its  recommendation  as  to  the 
Heathside  Crescent  car  park  scheme,  though  no  steps  have  been  taken  to  imiplement 
It.  The  objectors  allege  and  believe — 

(1)  that  the  Council  is  deliberately  allowing  the  matter  to  stand  over  until 
such  time  as  an  Exchange  is  built  on  the  White  Rose  Grange  site,  which 
would  have  the  effect  of  substantially  reducing  effective  opposition  to  the 
•Heathside  Crescent  scheme ; 

(2)  that,  quite  apart  from  the  distasteful  uncertainty  of  their  position,  the  effect 
of  the  recommendation  (which  has  been  afforded  considerable  local  pub- 
licity) has  been  substantially  to  reduce  the  market  value  of  the  properties 
prospectively  affected.  Indeed,  it  is  felt  that  in  so  far  as  the  existence 
of  the  scheme  would  almost  certainly  have  to  be  disclosed  to  any  prospec- 
tive purchaser  (in  answer  to  the  usual  enquiries  before  contract,  or 
requisitions  on  title)  the  chances  of  selling  at  all  have  been  materially 
reduced. 

No.  14  : The  Benhall  Farm  Case 

In  1945  the  then  owners  of  this  property— an  estate  of  some  125  acres  on  the 
outskirts  of  Cheltenham — were  intending  to  develop  it  for  building  purposes 
Before  any  active  steps  were  taken,  however,  they  were,  in  1946,  approached  by' 
^e  Governors  of  St.  Paul’s  College — a Church  of  England  Training  College  in 
Cheltenham  subject  to  the  jurisdiction  in  educational  charitable  matters  of  the 
Minister  of  Education.  The  Governors  requested  the  owners  to  sell  the  whole 
estate  to  the  College  to  enable  it  to  be  extended.  The  owners  refused  to  sell  the 
whole,  but  offered  to  sell  a sufficient  part.  The  Governors  enlisted  the  assistance 
of  the  Council  and  on  the  4th  December,  1946,  the  Town  Clerk  of  Cheltenham 
wrote  to  the  owners’  agents : — 

“Consideration  has  been  given  over  some  period  of  time  to  the  obtaining 
of  a site  sufficient  to  meet  the  requirements  of  the  College  and  the  Ministry 
of  Education  and  after  very  careful  consideration  the  only  suitable  site  in 
Cheltenham  is  that  belonging  to  your  clients  forming  part  of  Benhall  Farm, 
Gloucester  Road,  opposite  the  Ministry  of  Pensions  buildings. 

The  removal  of  the  College  to  Bristol  would  be  a serious  loss  to  the  town 
and  to  the  district  adjoining,  having  regard  to  the  educational  and  cultural 
character  of  Cheltenham,  and  in  these  circumstances,  the  Council  at  their 
rneetmg  on  Monday  last,  direct^  me  to  inform  you  that  having  in  mind  the 
above  circumstances,  the  Council  will  take  the  fullest  possible  steps  to  obtain 
pos^ssion  of  the  site  in  Gloucester  Road,  and  the  carrying  out  of  the  extensions 
by  the  College  if  necessary  by  the  use  of  ffieir  compulsory  powers. 

The  Council  are  a-nxious  that  this  matter  should  be  settled  in  an  amicable 
spirit,  and  hope  that  negotiations  may  be  re-opened  with  the  Governors  and 
such  a settlement  reached  rather  than  the  Council  should  be  forced  to  use  their 
compulsory  powers,  as  they  will  be  if  a satisfactory  conclusion  cannot  be 
obtained  in  this  matter.” 

The  owners  repeated  their  offer  to  sell  a sufficient  part  of  the  estate  to  the 
College  but  were  informed  by  letter  from  the  Town  Clerk  dated  the  15th  January, 
194T  that  the  Council  objected  to  this  proposition  on  the  ground  that  development 
of  the  back  land  and  the  frontage  would  be  dissociated. 

At  an  interview  of  the  3rd  February,  1947,  between  the  Town  Clerk  and  the 
Borough  Surveyor  and  the  representatives  of  the  owners  the  offer  of  part  was  again 
rejected  and  the  threat  of  compulsory  purchase  repeated. 
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Under  the  threat  of  compulsory  purchase  the  owners  reluctantly  assented  to  a 
sale  of  the  whole  estate  to  the  College  for  £14,000.  The  Minister  of  Education 
sanctioned  the  purchase  and  Government  funds  were  involved  to  an  extent  of 
some  50  per  cent.  Completion  took  place  on  the  14th  July,  1947. 

In  April,  1955,  the  former  owners  became  aware  that  the  Governors  had  agreed 
to  sell  the  estate  to  G.  W.  Wimpey  & Co.  Ltd.,  for  the  sum  of  £54,000  subject  to 
planning  permission  being  obtained  for  development  as  a building  estate  and  that 
a local  Inquiry  had  been  held  on  the  20th-21st  April  (on  an  appeal  by  Messrs. 
Wimpey  from  the  refusal  of  Gloucester  County  Council  to  grant  such  permission) 
at  which  Inquiry — 

(i)  Cheltenham  Council  actively  supported  the  application  for  permission : 

(ii)  (according  to  the  report  in  the  local  press)  the  chairman  of  the  College 
Executive  Committee  supported  the  application  on  the  ground,  inter  alia, 
that  if  the  then  intended  sale  went  through  the  College  would  stand  to 
gain  £40,000,  being  the  difference  between  the  price  then  offered  and  the 
price  paid  by  the  College  in  1947 : 

(iii)  the  circumstances  attending  the  original  purchase  by  the  College  were 
not,  of  course,  referred  to. 

Subsequent  enquiry  by  the  former  owners  elicited  the  information  that  the  scheme 
for  extending  the  College  on  the  Benhall  Farm  site  was  abandoned  in  1950  and 
other  auxiliary  premises  in  Cheltenham  acquired  with  the  sanction  of  the  Minister 
of  Education. 


No.  15  : The  Oxhey  Case 

In  1944  the  L.C.C.  acquired  by  compulsory  purchase,  despite  objection,  875  acres 
at  Oxhey,  Hertfordshire,  for  the  purpose  of  building  a satellite  town.  The  com- 
pensation paid  to  the  owner  was  about  £100  per  acre. 

The  L.C.C.  carried  out  the  development  with  planning  permission  from  the 
Hertfordshire  County  Council.  Thirty  acres  were  found  to  be  surplus  to  their 
requirements  and  were  earmarked  for  construction  of  unsubsidised  council  houses, 
but  planning  permission  for  that  purpose  was  refused.  The  L.C.C.  accordingly 
resolved  to  dispose  of  the  30  acres.  The  land  was  offered  for  sale  by  means  of  an 
advertisement  in  the  press  under  a box  number  without  disclosing  the  identity 
of  the  vendor.  The  former  owner  was  not  notified  that  the  land  was  in  the 
market. 

It  is  understood  that  the  price  asked  by  the  L.C.C.  for  the  30  acres  would  yield 
a profit  of  some  800  per  cent,  on  the  compulsory  purchase  price. 

Among  the  applicants  responding  to  the  advertisement  were  Messrs.  Salathiel 
Bros.,  a firm  of  builders  who  appli^  for  planning  permission  in  advance  of  their 
offer  'being  accepted.  Considerable  opposition  arose  to  the  proposed  development 
and  the  methods  of  offering  the  land  for  sale.  A local  Inquiry  into  the  application 
was  held  on  the  17th  January,  1956. 

At  the  opening  of  the  Inquiry  Messrs.  Salathiel  Bros,  announced  that  they  were 
withdrawing  their  application  since  they  had  been  informed  by  the  L.C.C.  that  none 
of  the  offers  for  the  land  would  now  be  accepted.  On  behalf  of  the  L.C.C.  it 
was  stated  that  the  intention  was  now  to  await  the  Minister’s  decision  on  the 
Development  Plan  which  was  still  in  the  draft  stage:  if,  however,  the  Minister 
confirmed  the  zoning  of  the  area  as  residential,  the  land  would  again  be  offered  for 
sale. 

On  the  23rd  February,  1956,  it  was  announced  that  the  Minister  had  directed 
Hertfordshire  County  Council  to  refuse  any  application  for  permission  to  develop 
the  land  pending  his  decision  on  the  Development  Plan. 

No  attempt  has  been  made  to  offer  the  land  for  re-sale  to  the  original  owner. 
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No.  16  : Carritt’s  Case 

Despite  objection  by  Mr.  Carritt  at  an  Inquiry  into  the  Development  Plan 
19,  Holland  Villas  Road,  W.14,  was,  in  or  about  1951,  designated  as  a site  for  a 
new  school  and,  accordingly,  as  liable  to  compulsory  purchase. 

Mr.  Carritt  repeatedly  sought  from  the  L.C.C.  some  indication  of  their  specific 
intentions.  In  response  to  such  a request  made  in  February  1955,  the  L.C.C  replied 
a month  later — 

“ . . . The  above  property  is  included  in  the  ultimate  site  of  [the  Cardmal 
Vaughan  Roman  Catholic  School]  as  shown  on  the  Administrative  Coimty  of 
London  Development  Plan  ...  it  is  impossible  to  give  any  definite  informa- 
tion at  present  but  it  is  anticipated  that  your  property  will  be  included  in  the 
second  stage  of  the  school  and,  as  far  as  can  be  seen  at  the  moment,  would 
not  be  required  until  after  1966.  In  any  case  as  you  will  appreciate  the  whole 
proposition  is  tentative  and  may  be  subject  to  any  possible  changes  of  policy 
which,  in  the  meantime,  may  affect  the  education  programme  in  general.” 

The  designation  has  completely  thwarted  Mr.  Carritt’s  attempts  to  sell  the  property. 
Thus  when,  immediately  prior  to  receipt  of  the  above-mentioned  letter,  the  house 
was  put  up  for  sale,  Mr.  Carritt  received,  inter  alia,  an  offer  of  £9,500  which  he 
intended  to  accept.  Upon  discovering  the  designation,  however,  the  prospective 
purchaser  withdrew  the  offer. 

Considerable  expenditure  is  required  to  keep  the  property,  which  is  of  some  age 
in  first  class  condition.  Such  expenditure,  it  would  appear,  is  superfluous  if  the 
house  is  to  be  demolished. 


No.  17 : The  Bestwood  Park  Case 

The  Bestwood  Park  Cricket  Club  was  formed  in  1868  and  was  one  of  the  best 
known  local  clubs  in  the  district  having  about  130  members  and  running  four  teams. 

Bestwood  Lodge,  which  was  some  distance  from  the  Club’s  ground  in  Bestwood 
Park,  had,  in  1951,  been  under  requisition  by  the  War  Office  for  a number  of 
years.  Relations  between  the  Club  and  the  Army  authorities  had  always  been 
good . no^  complaints  had  been  made  either  as  to  use  of  the  Club  premises  or  on 

security  ” grounds.  Access  was  by  way  of  a road  used  not  only  by  the  Military 
and  the  Club  but  also  by  Uaffic  from  Bestwood  Colliery  pit-head ; alternative  means 
of  access  were  available  in  the  event  of  the  Military  wishing  to  stop  user  of  the 
existing  approach. 

The  Club  were  always  ready  to  afford  all  reasonable  facilities  for  use  of  the 
ground  by  the  Military : no  complaint  in  this  respect  was  ever  received. 

In  1951,  despite  objection  by  the  Club,  an  Order  was  made  for  the  compulsory 
purchase  of  the  ground  under  the  Defence  Acts,  1842-1935.  The  necessity  for  the 
Order  was  not  disclosed  and  no  Inquiry  was  held. 


No.  18 : The  Tarrant  Rushton  Airfield  Case 

The  Air  Ministry  propose  to  acquire  the  Airfield  (at  present  under  requisition) 
compulsorily.  It  is  to  be  acquired  for  possible  future  Defence  needs  and  in  the 
meantime  the  Ministry  intend  to  grant  a lease  of  the  premises  to  Flight  Refuelling 
Limited  a commercial  company — who  will  use  it  for  private  commercial  and 
industrial  activity. 

Flight  Refuelling  Limited  has  already  been  in  possession  for  some  time  as  licensee 
of  the  Minister  and  has  built  up  on  the  Airfield  an  industry  employing  some  800-900 
workers.  Since  the  Ministry  is  beyond  the  jurisdiction  of  the  planning  authorities, 
A°  permission  was  needed  for  that  development  despite  the  fact  that  the 

Airfield  lies  in  the  heart  of  an  area  zoned  in  the  Development  Plan  as  agricultural. 
^ Quite  apart  from  the  interests  of  the  owner  of  the  land,  farming  interests  generally 
m the  locality  were  seriously  adversely  affected  by  the  development.  Thus,  for 
example,  the  local  labour  position  became  acute. 


Printed  image  digitised  by  the  University  of  Southampton  Library  Digitisation  Unit 


EVIDENCE  OF  THE  NATIONAL  FEDERATION  OF  PROPERTY  OWNERS 


741 


Paragraph  50  of  Cmd.  Paper  7278  states — 

“ A public  local  inquiry  will  therefore  be  held  ...  if  on  any  land  already 
held  by  a Service  Department,  a new  use  is  proposed,  and  objected  to  on 
grounds  of  public  interest  by  a body  of  responsible  opinion.*’ 

In  pursuance  of  that  paragraph  a petition  requesting  an  inquiry  was  sent  to 
the  Minister  signed  by  the  owners  and/or  farmers  of  70,000  acres  of  land  in  the 
immediate  neighbourhood.  The  Minister  rejected  the  request  without  giving  any 
reason. 

The  Chief  Lands  Officer  of  the  Air  Ministry  has  stated  that  his  duty  is  to  get 
the  maximum  rent  for  such  premises  as  Tarrant  Rushton  and  accordingly  he  will 
support  any  extension  of  industry  which  does  not  conflict  with  Defence  requirements. 
The  Under  Secretary  of  State  for  Air,  on  the  22nd  April,  1954,  defined  the  Minister’s 
attitude  thus — 

“ We  had  heard  reports  that  the  firm  were  intending  to  introduce  one  or 
two  industrial  sidelines  into  Tarrant  Rushton,  but  we  have  made  it  quite  clear 
to  them  that  it  is  entirely  their  own  responsibility  to  obtain  planning  permission 
and  industrial  clearance  for  any  extraneous  use  to  which  they  may  wish  to  put 
extraneous  accommodation.” 

The  owner  of  the  land  sought  to  induce  the  Ministry  to  accept  a long  lease  of  the 
Airfield  embodying  limited  safeguards  against  further  extension  of  private  industrial- 
isation only.  The  Minister,  by  his  Chief  Lands  Officer,  refuses  to  countenance  the 
proposition. 


APPENDIX  2 

MEMORANDUM  ON  COMPENSATION  FOR  LAND  AND  BUILDINGS 
ACQUIRED  UNDER  COMPULSORY  PURCHASE  POWERS 

Contents 

I.  BASIS  OF  COMPENSATION— PAST  AND  PRESENT  (Paras.  1-5). 

II.  ARGUMENTS  FOR  THE  1947  PRICE  BASIS  (Paras.  6 and  7). 

III.  DISADVANTAGES  OF  THE  1947  PRICE  BASIS  (Para.  8). 

IV.  CURRENT  MARKET  VALUE  (Paras.  9-14). 

V.  A TRANSITIONAL  STAGE?  (Paras.  15  and  16). 

VI.  COMPENSATION  FOR  OWNER  OCCUPIERS  OR  TENANTS  OF  FARMS 

(Para.  17). 

VII.  COMPENSATION  UNDER  THE  HOUSING  ACTS  (Paras.  18-24). 

VIII.  DESIGNATION  (Paras.  25  and  26). 

IX.  SUMMARY  OF  RECOMMENDATIONS. 

I.  BASIS  OF  COMPENSATION— PAST  AND  PRESENT 

1.  Powers  for  compulsory  purchase  were  contained  in  the  Defence  Acts  d3.tmg 
from  1842  and  earlier,  and  in  the  Lands  Clauses  Consolidation  Act,  1845,  which  was 
passed  at  a time  when  public  undertakings  such  as  railway,  canal,  gas  and  water 
companies  were  actively  acquiring  land  for  their  statutory  purposes.  Under  this  Act, 
the  basis  of  payment  for  land  acquired  compulsorily  was  its  value  to  the  owner  with, 
usually,  a solatium  of  10  per  cent,  extra  to  cover  the  cost  of  reinvestment. 

2.  Allegations  of  slowness  in  procedure  and  bias  in  favour  of  land-owners  led 
to  the  passage  of  the  Acquisition  of  Land  {Assessment  of  Compensation)  Act,  1919, 
which  applied  only  to  acquisition  by  public  authorities  and  not  to  statutory  promoters 
trading  for  profit.  Section  2 of  the  Act  laid  down  Rules  for  the  assessment  of 
compensation  in  the  case  of  compulsory  acquisition  which  are  of  such  importance 
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that  they  are  set  out  in  full,  omitting  only  one  paragraph  which  is  no  lonser 
applicable ; ® 

Rule  I.  No  allowance  shall  be  made  on  account  of  the  acquisition  bein& 
compulsory.  ® 

Rule  2.  The  value  of  the  land  shall  be  the  amount  which  the  land,  if  sold 
in  the  market  by  a willing  seller,  might  be  expected  to  realise  • provided 
always  that  the  arbitrator  shall  be  entitled  to  consider  all  returns  and  assess- 
ments of  capital  value  for  taxation  made  or  acquiesced  in  by  the  claimant. 

Rule  3.  The  special  suitability  or  adaptability  of  the  land  for  any  purpose  shall 
not  be  taken  into  account  if  that  purpose  is  a purpose  to  which  it  could  be 
applied  only  in  pursuance  of  statutory  powers,  or  for  which  there  is  no 
market  apart  from  the  special  needs  of  a particular  purchaser  or  the  require- 
ments of  any  Government  department  or  any  local  or  public  authority. 

Rule  4.  Where  the  value  of  land  is  increased  by  reason  of  the  use  thereof 
or  of  any  premises  thereon  in  a manner  which  could  be  restrained  by  any 
Court,  or  is  contrary  to  law,  or  is  detrimental  to  the  health  of  the  inmates 
of  the  premises  or  to  the  public  health,  the  amount  of  that  increase  shall 
not  be  taken  into  account. 

Rule  5.  Where  the  land  is,  and  but  for  the  compulsory  acquisition  would 
continue  to  be,  devoted  to  a purpose  of  such  nature  that  there  is  no  general 
demand  or  market  for  land  for  that  purpose,  the  compensation  may  if 
the  official  arbitrator  is  satisfied  that  reinstatement  in  some  other  place 
is  bona  fide  intended,  be  assessed  on  the  basis  of  the  reasonable  cost  of 
equivalent  reinstatement. 

Rule  6.  The  provisions  of  Rule  2 shall  not  affect  the  assessment  of  compensa- 
tion  for  disturbance  or  any  other  matter  not  directly  based  on  the  value 


? for  disputes  to  be  referred  to  an  official  Arbitrator  appointed 

by  the  Reference  Com^mittee  (comprising,  so  far  as  England  and  Wales  are  con- 
cerned, the  Lord  Chief  Justice,  the  Master  of  the  Rolls  and  the  President  of  the 
Royal  Institution  of  Chartered  Surveyors)  or  to  the  Commissioners  of  Inland 
Revenue  or  a single  arbitrator  agreed  between  the  parties. 

3.  Powers  to  acquire  laud  compulsorily  under  a simpler  and  speedier  procedure 
than  under  the  then  existmg  legislation  were  contained  in  the  Town  and  Country 
Planning  Act,  1944,  which  also  provided  for  the  payment  of  land  acquired  com- 
pulsorily for  pubhc  purposes  to  be  by  reference  to  March,  1939,  prices  for  a 
period  of  five  years  expiring  in  November,  1949.  The  reason  for  this  was  of  course 
that  extensive  war  damage  had  rendered  necessary  the  redevelopment  of  many 
areas  whilst  an  acute  shortage  of  houses  and  restrictions  on  building  were  bound 
to  give  rise  to  considerably  inflated  values  until  the  supply  once  more  matched 
the  demand  and  the  market  settled  down  again.  Supplementary  compensation  up 
to  30  per  cent,  of  the  value  of  the  land  or  buildings  acquired  (later  raised  to  a 
maximum  of  60  per  cent,  by  Treasury  Order)  was  allowed  in  the  case  of  owner- 
occupiers. 

Papers  on  Planning — Barlow  on  the  Distribu- 
(f940),  Uthwatt  on  Compensation  and  Betterment 
(1942J,  and  Scott  on  Land  Utilisation  m Rural  Areas  (1942)  prepared  the  way  for 
controversial  financial  provisions  of  the  Town  and  Country  Planning  Act,  1947. 
ihe  Acts  contribution  to  the  solution  of  the  compensation-betterment  problem 
was  to  enact  that  the  State  should  take  over  all  development  rights  in  land  com- 
pensating ov/ners  for  the  loss  of  these  rights  from  a global  sum  of  £300  million 
which  was  to  be  distributed  in  1953.  Owners  who  wished  to  develop  their  land 
would  be  required  to  buy  back  the  right  to  do  so  by  prior  payment  of  a development 
charge,  Act  abolished  the  1939  price  standard  for  compulsory  acquisition 

and  provided  that,  in  future,  land  could  be  acquired  compulsorily  at  existing  use 
value  that  is  to  say  at  a price  which  does  not  reflect  its  potentiality  for  development 
or  redevelopment. 
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5.  The  combined  effect  of  the  Town  and  Country  Planning  Acts  of  1953  and 
1954  has  been  to  abolish  development  charges  and  stop  the  simultaneous  and 
inflationary  pay-out  of  the  £300  million  (by  the  1953  Act)  and  to  provide  (in 
the  1954  Aot)  that  compensation  for  land  acquired  compulsorily  shall  be  at 
existing  use  value  plus  the  amount  of  any  claim  for  loss  of  development  rights 
which  may  have  been  agreed  under  the  1947  Act  and  which  would  have  been 
assessed  by  reference  to  prices  current  at  the  beginning  of  January,  1947 — ^that  is. 
to  say  before  the  introduction  of  the  1947  Act. 

II.  ARGUMENTS  FOR  THE  1947  PRICE  BASIS 

6.  That  there  were  advantages  in  perpetuating  the  1947  price  standard  of  the 
Act  is  undeniable.  It  could  be  invested  with  the  respectability  of  a theory — the 
theory  that  in  so  far  as  positive  planning  and  public  expenditure  increase  the- 
development  value  of  land,  that  increase  ought  to  pass  to  the  State.  Moreover, 
the  valuations  under  Part  VI  of  the  1947  Act  had  already  been  made  and  agreed 
by  District  Valuers.  At  considerable  expense  the  new  Domesday  Book  had  been 
compiled  ; it  would  be  a pity  not  to  use  it. 

But  there  was  another  reason  for  its  adoption. 

7.  Planning  legislation  in  this  country  has  been  bedevilled  with  abortive  attempts' 
to  find  a lasting  solution  to  the  problem  of  compensating  some  owners  for  sur- 
render of  land,  or  acceptance  of  planning  restrictions  in  the  public  interest,  and 
extracting  from  others  a betterment  contribution  from  values  which  have  been 
enhanced  by  public  expenditure.  There  have  been  on  the  one  hand  those  who 
have  claimed  that  owners  should  receive  full  reinstatement  value  for  land  taken 
from  them  under  compulsory  powers  and,  on  the  other,  those  who  claim  that  the 
State  should  not  hesitate  to  expropriate  without  compensation  land  which  is: 
required  for  the  public  good. 

Was  not  this  solution  a middle  way?  Owners  were  to  be  compensated,  but  at  less 
than  market  value.  Whilst  it  could  not  be  claimed  that  the  solution  did  justice 
to  individuals  few  would  deny  its  expediency ; there  was  much  to  be  said  for  a 
compromise  which  would  win  the  acceptance  of  all  political  Parties. 

Before  passing  to  a more  detailed  examination  of  these  claims  (in  paragraph  12), 
let  us  examine  the  disadvantages  of  compensating  owners  for  compulsory  acquisition 
of  their  land  in  the  future  by  reference  to  1947  prices. 

m.  DISADVANTAGES  OF  THE  1947  PRICE  BASIS 

8.  These  may  be  summarised  as  follows;  — 

(a)  Apart  from  shifts  in  value  which  could  not  have  been  foreseen  at  the  time, 
there  has  been  a steady  rise  in  land  values  since  1947  and  this  is  likely 
to  continue  for  tw.o  reasons : 

(i)  because  with  every  increase  in  economic  efficiency  the  greater  will 
be  the  pressure  upon  our  limited  area  of  land  to  provide  the  services, 
required  for  a rising  standard  of  living  ; 

(ii)  because  the  tendency  for  monetary  values  to  fall,  and  conversely 
for  the  value  of  real  property  to  rise  in  terms  of  money,  is  unlikely 
to  be  reversed. 

In  these  circumstances,  any  attempt  to  peg  development  values  to  some 
arbitary  date  is  likely  to  be  found  to  be  as  manifestly  unfair  as  have  been 
values  tied  to  1918  or  1939  prices.  Sooner  or  later  the  basis  will  have, 
to  be  abandoned. 

The  Times  Special  Correspondent,  in  authoritative  articles  under  the 
title  “Planing  Land  Use”  which  appeared  at  the  end  of  October,  1953,  put 
this  point  succinctly : “ Since  compensation  is  to  be  spread  over  many 
years,  can  future  changes  in  the  value  of  money  be  disregarded?  Should 
a man  compensated  in  1970  for  something  he  might  have  sold  in  1947 
be  paid  in  1947  or  in  1970  monetary  values?”  The  answer  surely  is  that 
it  would  be  less  than  just  to  pay  him  by  reference  to  anything  other  than 
values  at  the  time  of  acquisition. 
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U>)  Because  of  this  fall  in  tnonetary  values  and  the  scarcity  value  of  land 
upon  which  development  is  permitted,  the  1954  Act  has  already  created 
two  values  for  land  with  development  potentiality — on  the  one  hand  the 
value  which  an  owner  can  obtain  if  he  sells  it  on  the  open  market ; on 
the  other  the  much  lower  value  which  he  is  forced  to  accept  if  it  is  acquired 
compulsorily.  This  means  that  in  nearly  every  case  he  receives  less  than 
it  will  cost  to  reinstate  himself  in  similar  property  for  which  he  will  have 
to  pay  full  market  value. 

fc)  The  further  we  get  from  1947  the  harder  it  becomes  to  assess  development 
value  in  terms  of  1947  prices.  Before  the  amendment  made  to  the  1954 
Bill  as  a result  of  the  Pilgrim  case  this  did  not  greatly  matter  since  develop- 
ment value  was  only  to  be  paid  to  those  whose  claims  to  it  were  agreed, 
so  the  amount  was  known.  Now,  by  Section  35  of  the  1954  Act,  District 
Valuers  have  to  state  what,  in  their  view,  the  development  value  would 
have  been  in  1947  had  a claim  been  made.  The  difficulties  facing  Valuers 
in  this  regard,  already  considerable,  will  increase  proportionately  as  1947 
recedes  further  into  the  mists  of  the  past. 

For  all  these  reasons  we  recommend  that  the  payment  of  compensation  in  part 
upon  property  values  in  1947  should  be  abandoned  and  that  amending  legislation 
to  this  effect  should  be  enacted  during  the  lifetime  of  this  present  Parliament. 

IV.  FAIR  MARKET  VALUE 

9.  What  should  take  its  place?  To  reply  that  the  only  equitable  basis  is  fair 
market  value  is  to  over-simplify  the  issue,  since  clearly  some  definition  of  what 
constitutes  market  value  is  required.  Is  it  the  market  value  of  the  land  for 
the  purposes  allowed  by  the  Development  Plan  or  is  it  the  price  the  land  would 
have  commanded  in  the  open  market  were  no  limitations  imposed  upon  ithe  use  to 
which  it  could  be  put? 

In  support  of  the  latter  view  it  could  be  urged  with  justification  that  the  approval 
of  a Development  Plan  materially  alters  land  values  throughout  the  area  ; some 
land  which  had  considerable  development  potentiality  will  be  deprived  of  this  by 
reason  of  its  exclusion  from  the  development  area  ; other  land  will  have  its  value 
substantially  reduced  by  the  restriction  of  its  use  to  certain  defined  purposes; 
conversely  land  in  areas  programmed  for  early  development  will  probably  have 
its  development  value  enhanced  by  the  Plan’s  restriction  of  the  number  of  alternative 
sites.  All  this  is  beyond  the  control  of  the  owner,  the  development  value  of  whose 
land  is,  as  it  were,  tossed  into  the  revolving  drum  of  a national  lottery. 

Against  this  it  could  be  said  that  planning  the  right  use  of  land  is  a desirable 
end,  that  in  the  process  of  planning  some  individuals  are  bound  to  suffer  and  that 
this  must  be  accepted  as  part  of  the  price  of  orderly  development.  Moreover, 
Development  Plans  have  not  been  introduced  overnight ; their  approval  by  the 
Minister  has  been  preceded  by  much  local  publicity  and  has  been  subject  to 
processes  of  personal  representation  and  public  enquiry  which,  with  their  attendant 
delays,  have  tended  to  spread  the  shift  of  values  over  many  years. 

In  all  matters  such  as  this  there  is  bound  to  be  a conflict  of  views,  but  the  view 
at  which  we  have  arrived,  after  much  anxious  thought,  is  that  the  basis  upon  which 
owners  should  be  compensated  in  future  is  ths  current  market  value  of  the  property 
acquired,  upon  the  assumption  that  planning  permission  would  be  given  for  any 
use  which  conforms  with  the  requirements  of  the  Development  Plan.  If  the  land 
has  been  zoned  for  a use  which  has  no  open  market  value — ^for  example,  as  an 
open  space  or  for  the  erection  of  public  buildings — the  compensation  shall  be 
assessed  upon  the  basis  of  the  prevailing  use  of  contiguous  or  adjacent  land  vide 
Section  85  (4)  of  the  1947  Act.  To  this  should  be  added,  as  in  the  1919  Act 
(Rule  6),  such  compensation  for  disturbance  as  may  be  warranted  by  the  facts  of 
each  case. 

10.  To  this  an  important  qualification  should  be  made.  Where  the  land  is 
acquired  for  a purpose  which  is  not  permitted  by  the  Development  Plan  and  which 
would  attract  a higher  market  value  if  that  purpose  had  been  allowed,  the  owner 
should  receive  that  higher  market  value.  This  is  not  to  admit  claims  for  the 
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special  adaptability  cf  land  for  purposes  for  which,  apart  from  the  requirement  of 
the  acquiring  authority,  there  is  no  general  demand.  It  is  intended  to  cover,  for 
example,  the  case  of  land  in  an  agricultural  area  which  may  be  required  for  housing 
or  similar  development ; in  such  a case  it  would  be  manifestly  unfair  for  a public 
body  to  exercise  compulsory  powers  for  the  acquisition  of  land  at  a price  assessed 
upon  the  assumption  that  the  very  purpose  for  which  it  is  to  be  acquired  would 
be  ruled  out  by  the  fiat  of  the  planning  authority.  Acquiring  authorities  ought  not 
to  seek  to  place  themselves  above  the  law  in  this  way.  This  proviso  is  essential 
if  justice  is  to  be  done. 

11.  How  is  the  market  value  assessed?  It  is  assessed  in  the  first  place  by  the 
district  Valuers  of  the  Inland  Revenue  who  themselves  made  the  valuations  under 
Part  VI  of  the  1947  Act  and  in  whose  archives  are  records  of  all  known  transactions 
in  real  property.  These  skilled  valuers  will,  of  course,  have  regard  to  all  relevant 
considerations  affecting  the  market’s  assessment  of  value.  Their  assessment  of  value 
will  be  open  to  discussion  with  the  valuer  acting  for  the  claimant  and,  faffing 
agreement  between  them,  to  appeal  to  the  Lands  Tribunal. 

12.  What  objections  could  be  raised  to  this  basis  of  compensation? 

{a)  It  might  be  said  that  compensation  would  prove  excessive  since  development 
value  is  to  some  extent  speculative  and  liable  to  over-assessment  on  account 
of  the  expectation  which  every  owner  has  that  floating  value  will  “ settle  ” 
on  bis  land.  But  this  possibility  is  excluded  by  the  fact  that  compensation 
will  not  be  at  the  owner’s  valuation  but  at  the  market’s  estimate  of  value 
and  that  market  value  will  have  to  be  agreed  by  the  District  Valuer,  with 
all  the  sources  of  knowledge  open  to  him  before  one  penny  is  paid. 
Moreover,  land  which  has  been  picked  out  for  acquisition  under  compul- 
sory powers  for  some  public  purpose  is  in  the  nature  of  things  land  upon 
which  floating  value  has  in  fact  “ settled  ”. 

{b)  It  might  be  argued  that  compensation  at  market  value  could  only  be 
justified  if  it  formed  part  of  a system  under  which  the  betterment  due  to 
public  expenditure  and  positive  planning  were  collected  in  some  form  or 
other.  But,  of  course,  it  is.  Does  anyone  with  first-hand  knowledge  of 
the  incidence  of  taxation  and  rating  at  Resent  levels  upon  all  transactions 
in  real  property  doubt  whether  the  public  coffers  are  sufficiently  plenished 
with  the  profits  of  ownership?  “ Betterment  ” wrote  the  writer  in  The 
Times  quoted  in  paragraph  8,  “ in  so  far  as  it  adds  to  the  inheritance  or 
rateable  values  or  income  of  property,  is  already  taxed  in  various  ways  ” 
— and,  one  might  add,  taxed  heavily! 

(c)  The  fact  that  valuations  under  Part  VI  of  the  1947  Act  have  already  been 
made  and  agreed  is  of  little  importance.  When  land  falls  to  be  acquired 
by  public  authorities  under  the  present  arrangements  District  Valuers  will 
have  in  any  case  to  assess  and  agree  existing  use  value  ; to  assess  its  market 
value  (which  is  the  market’s  estimate  of  existing  use  value  plus  development 
potential)  presents  no  unusual  difficulty  to  an  experienced  Valuer — it  is  in 
fact  a good  deal  easier  than  valuing  by  reference  to  prices  in  1947  which 
Valuers  will  be  required  to  do  in  many  cases  in  terms  of  Section  35  of  the 
1954  Act. 

13.  There  is  a further  argument  in  favour  of  fair  compensation  which  ought  not 
to  be  overlooked.  Inadequate  compensation  for  compulsory  purchase  not 
infrequently  defeats  the  purpose  of  planning  which  is,  of  course,  to  secure  the  best 
use  of  all  land  in  the  public  interest.  If  a man  knows  that  he  will  receive  a fair  but 
not  exorbitant  price  for  land  acquired  for  public  purposes,  he  will  be  much  more 
likely  to  agree  to  its  sale  than  he  would  if  he  knows  that  he  will  get  less  than  the 
market  value  if  it  is  taken  corapulso-rily  for  that  purpose.  There  have,  moreover, 
been  many  instances  in  recent  years  of  local  authorities  deciding  against  the  use 
of  compulsory  powers  because  they  know  of  the  hardship  which  such  action  will 
cause  to  individuals. 

14.  The  Uthwatt  Report,  in  paragraphs  184  to  192,  made  detailed  suggestions 
for  the  modification  of  certain  of  the  Rules  for  assessing  compensation  contained 
in  Section  2 of  the  1919  Act  and  quoted  in  paragraph  2 above.  We  recommend  that 
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these  Rules  should  be  revised  as  necessary  in  the  light  of  present-day  circumstances  • 
in  particular  the  Rules  should  define  “ market  value  ” in  the  sense  of  paragraphs 
9 and  10  of  this  Memorandum. 

V.  A TRANSITIONAL  STAGE? 

15.  Having  decided  that  the  only  fair  basis  of  compensation  is  the  market  value 
of  the  property  acquired,  the  question  which  now. arises  is  “Can  we  go  straight  to 
this  basis  or  ought  there  to  be  a period  during  which  some  interim  arrangements  are 
made  to  ease  the  transition  from  the  basis  of  the  1954  Act  to  that  now  proposed?” 

It  has  been  represented  to  us  that  certain  owners  would  be  better  off  if  their 
land  were  acquired  with  the  benefit  of  the  favourable  Part  VI  claims  than  they 
would  were  market  value  the  basis.  To  take  two  examples  only.  This  would  be 
the  case:  — 

(i)  Where  farmland  with  a high  existing  use  value  and  a Part  VI  claim  based 

upon  the  denial  of  the  right  to  develop  as  a housing  estate  is  acquired  for 
some  public  purpose  which  does  not  enhance  its  market  value^ — e.g,  for  a 
military  training  area  or  a reservoir. 

(ii)  Where  commercial  or  industrial  land  with  a high  Part  VI  claim  is  affected 
by  road  widening  proposals — perhaps  for  the  construction  at  some  future 
time  of  a traffic  roundabout  of  indefinite  size  and  inprecise  location — 
the  land  becomes  virtually  unsaleable  whilst  the  shadow  of  public  acquisi- 
tion hangs  over  it,  with  the  result  that  its  market  value  is  greatly  depressed. 

16.  Since  to  defer  the  change-over  from  the  present  basis  to  that  of  current 
market  value  would  involve  at  least  an  equal  number  of  owners  in  loss,  it  would 
be  reasonable,  and  fair  to  all  parties,  to  fix  a transitional  period  during  which 
claimants  should  be  given  the  option  of  claiming  under  the  present  or  under  the 
new  arrangements  whichever  may  be  the  more  favourable  to  them. 

We  recommend  that  this  option  should  be  given. 

There  are,  of  course,  many  precedents  for  giving  an  option  of  this  kind,  including 
that  of  Section  33  (5)  of  the  1954  Act,  which  enables  the  claimant  to  have  the 
benefit  of  whichever  of  Sections  31  and  33  give  him  greater  compensation. 

VI.  COMPENSATION  FOR  OWNER-OCCUPIERS  AND 
TENANTS  OF  FARMS 

17.  While  this  Memorandum  is  primarily  concerned  with  the  position  of  the 
owner  or  lessee  of  land  which  is  compulsorily  acquired,  reference  must  be  made 
to  the  special  position  of  the  owner-occupier  or  the  tenant  from  year  to  year  of 
agricultural  land. 

Under  the  Agricultural  Holdings  Act,  1948,  a farm  tenant  is  given  a measure 
of  security  of  tenure ; but  that  is  destroyed  whenever  compulsory  purchase  of  the 
land  supervenes.  The  existing  code  of  compensation,  so  far  as  the  tenant  farmer 
is  concerned,  is  based  upon  the  assumption  that  when  dispossessed  he  can  imme- 
diately take  a tenancy  of  another  holding  on  similar  terms.  This  assumption  is, 
of  course,  incorrect.  As  respects  compensation,  farming  differs  from  other  busi- 
nesses in  two  ways.  First,  since  there  is  a fixed  upper  limit  of  farming  land  in 
this  country,  a farm  unit  acquired  compulsorily  cannot  readily  be  replaced. 
Secondly,  when  a farm  is  compulsorily  acquired,  the  farmer  loses  an  intangible  but 
very  real  asset  which  is  analogous  to  goodwill,  for  the  loss  of  which  the  owner  of 
other  businesses  is  compensated.  This  farming  “ goodwill  ” covers  the  farmer’s 
specmlly  acquired  knowledge  of  his  land,  the  fact  that  he  has  a settled  labour  force 
particularly  suitable  to  his  farm,  his  standing  arrangements  for  purchasing  requisites 
•and  marketing  produce,  his  working  relationships  with  his  neighbours  and  so  on. 

We  therefore  recommend  that  when  the  rules  relating  to  compensation  on  com- 
pulsory acquisition  are  revised,  special  provision  should  be  made  for  the  farming 
tenant  or  owner  by  prescribing  an  increase  of  compensation  for  disturbance,  which 
is  at  present  based — wholly  inadequately  in  cases  of  compulsory  acquisition — on  a 
maximum  of  two  years’  rental  and  a minimum  of  one  year’s  rental  of  the  land 
concerned. 
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VJI.  COMPENSATION  UNDER  THE  HOUSING  ACTS 
The  Present  Position 

18.  The  Housing  Act,  1936  and  other  relevant  Statutes  provide  broadly  that  the 
basis  of  compensation  for  houses,  land  and  other  buildings  acquired  compulsorily 
for  demolition  and/or  redevelopment  shall  be  as  follows : — 

{a)  Houses  in  a Clearance  Area  which  have  been  condemned  as  unfit  for 
human  habitation — the  value  of  the  site  excluding  the  buildings  upon  it. 

In  respect  of  houses  in  such  areas  which  have  been  kept  in  reasonably 
good  condition  there  may  be  added  a “well  maintained  allowance”  of 
either 

(i)  the  excess  of  the  aggregate  expenditure  on  maintenance  during  the 
preceding  5 years  over  H times  the  rateable  value,  or 

(ii)  11  times  the  rateable  value  (or  in  the  case  of  owner-occupiers, 
3 times  the  rateable  value), 

whichever  is  the  greater. 

{b)  Land,  houses  and  other  buildings  included  in  a Clearance  Area,  or  fringing 
a Clearance  Area,  which  are  not  unfit  for  human  habitation  are  acquired, 
broadly  speaking,  at  existing  use  value  plus  the  unexpended  balance  of 
the  Part  VI  claim  under  the  Town  and  Country  Planning  Act,  1947  and 
the  acquiring  authority  must  make  an  allowance  towards  the  expense  of 
removing  and  towards  the  loss  sustained  by  reason  of  disturbance  to  trade 
and  business. 

<c)  A local  authority  may,  in  addition,  pay  to  any  persons  displaced  from 
Clearance  Areas  where  premises  are  unfit  allowances  towards  the  expenses 
of  removing  and  towards  the  loss  sustained  by  reason  of  disturbance  to 
trade  and  business. 

(^0  The  legal  costs  of  the  owner  on  the  conveyance  to  the  local  authority  are 
payable  by  the  acquiring  authority  and  in  cases  where  a surveyor  acts  for 
■the  owner  it  is  customary  for  his  costs  to  be  paid  in  addition.  Surveyors’ 
fees  are  not  paid  in  the  case  of  sub-paras,  {a)  and  (c)  above. 

Proposed  Amendments 

19.  At  the  outset  it  should  be  made  clear  that  we  do  not  advocate  a departure 
from  the  long-established  principle  that  a house  which  has  reached  the  end  of  its 
useful  life  and  is  no  longer  fit  to  live  in  has  no  further  value  and  that  compensation 
in  such  cases  shall  be  based  on  the  value  of  the  site.  But  in  order  that  each  case 
should  be  considered  on  its  merits  no  house  should  be  acquired  compulsorily  at 
site  value  unless  it  has  been  condemned  as  permanently  unfit  for  human  habitation. 
To  this  general  statement  one  proviso  should  be  made,  where  the  buildings  have  a 
value  for  some  use  other  than  for  human  habitation,  for  example  for  commercial 
purposes,  the  owner  should  be  allowed  to  reap  that  value  by  receiving  the  full 
market  value  of  the  buildings  for  purposes  other  than  human  habitation. 

20.  There  have  in  the  past  been  many  instances  of  District  Valuers  ruling  that  the 
site  value  of  individual  houses  in  Clearance  Areas  is  nil,  since  the  sites  by  themselves, 
on  account  of  their  restricted  size,  are  not  “ available  for  development  in  accordance 
with  the  requirements  of  the  building  byelaws  ” in  terms  of  Section  40  (2)  of  the 
1936  Act.  In  such  circumstances  it  is  possible  for  the  Housing  Authority  to  acquire 
large  areas  at  considerably  less  than  the  aggregate  market  values  of  the  sites  which 
together  comprise  the  Clearance  Area. 

There  can  be  no  justification  for  mulcting  owners  in  this  way  without  compen- 
sating them  at  least  for  the  loss  of  their  sites. 

We  recommend  that  Inland  Revenue  Valuers  shall  be  instructed  to  assume  that 
individual  plot  owners  within  a Clearance  Area  would  make  such  grouping  arrange- 
ments as  prudent  estate  management  would  suggest  to  offer  this  land  to  the  acquiring 
authority  in  economic  units. 

The  introduction  of  such  a practice  (which  is  in  fact  in  operation  in  some  parts 
of  the  country)  would  not  only  promote  uniformity  but  would  result,  in  effect,  in 
the  allocation  of  the  value  of  the  whole  Clearance  Afea  among  constituent  plot 
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owners  in  ratio  with  the  superficial  area  of  their  plots,  irrespective  of  whether  those 
plots  are.  or  are  not,  capable  of  separate  development. 

21.  We  are  informed  that  in  some  parts  of  the  country  the  cost  of  clearing  the 
site  of  buildings  is  deducted  from  the  compensation  due  to  the  owner.  This  is  not 
a charge  for  which  he  ought  to  be  responsible.  We  recommend  that  the  cost  of 
site  clearance  should  in  all  cases  fall  upon  the  Acquiring  Authority  and  not  upon 
individual  owners. 

In  some  cases  Notices  to  Treat  have  been  served  and  not  acted  upon  for  many 
years  during  which  time  there  may  have  been  considerable  changes  in  the  market 
value  of  the  property.  In  such  cases  the  owner,  who  has  of  course  been  unable 
to  dispose  of  the  property  which  is  the  subject  of  a Notice  to  Treat,  should  be 
allowed  to  elect  whether  he  shall  receive  compensation  based  on  conditions  at  the 
date  of  the  Notice  to  Treat  or  at  the  date  of  acquisition. 

22.  Considerable  hardships  have  arisen  from  the  dispossession  of  owner-occupiers 
from  property  which  they  have  acquired  since  the  war  at  prices  which  have  reflected 
the  scarcity  of  housing  accommodation  and  this  is  particularly  the  case  where 
owners  are  saddled  with  mortgage  repayments.  It  is  certain  that  such  cases  will 
become  increasingly  manifest  as  the  Government’s  slum  clearance  programme  gets 
under  way. 

We  recommend  that  sympathetic  consideration  should  be  given  to  the  alleviation 
of  cases  of  genuine  hardship. 

23.  Owing  to  the  steep  rise  in  maintenance  costs  since  1936  the  “well-maintained 
allowances  ” of  Section  42  of  the  1936  Act  are  no  longer  adequate  to  compensate 
owners  w'ho  have  maintained  their  houses  well. 

We  recommend  that  the  allowances  under  Section  42  (2)  (6)  of  the  Act  should 
be  increased  to  2^  times  the  rateable  value  and  5 times  the  rateable  value  in  the  case 
of  ow77er-occupiers. 

24.  Section  44  of  the  1936  Act  enacts  that  local  authorities  “ may  ” make  allow- 
ances to  dispossessed  persons  towards  the  cost  of  removal  and  of  disturbance 
of  their  trade  or  businesses  and  so  on.  In  cases  which  have  been  brought  to  our 
notice  local  authorities  have  refused  to  make  allowances  under  this  Section  on  no 
more  valid  grounds  than  that  they  are  not  compelled  to  do  so. 

We  recommend  that  the  power  to  make  allowances  in  terms  of  Section  44  of  the 
1936  Act  should  be  mandatory  and  not  permissive  and  that  either  party  should  have 
a right  of  appeal  to  the  Lands  Tribunal  if  aggrieved  by  any  requirement  of  this 
Section  or  by  failure  to  implement  it. 

25.  In  the  case  of  houses  and  buildings  included  in,  or  adjacent  to  a Clearance 
Area  wHch  are  not  themselves  unfit  for  human  habitation  or  which  are  capable  of 
economic  use  for  purposes  other  than  housing. 

We  recommend  that  the  existing  basis  of  compensation  {see  para.  19  (b)  above) 
should  be  amended  to  provide  for  compensation  at  current  market  valws  as  defined 
in  para.  9 above. 

Vin.  DESIGNATION 

26.  If  an  amendment  to  the  law  of  compulsory  purchase  is  decided  upon  it  is 
urged  that  the  opportunity  which  amending  legislation  would  offer  should  be  taken 
to  alter  the  provisions  of  Part  II  of  the  Town  and  Country  Planning  Act,  1947, 
under  which  property  may  be  designated  on  Development  Plans  for  compulsory 
acquisition  at  some  future  date. 

27.  Designation  though  helpful  in  some  cases,  acts  harshly  in  others.  No  one  will 
want  to  buy  designated  property  nor  is  planning  consent  likely  to  be  forthcoming 
for  alterations  and  additions  which  may  be  necessary.  In  the  case  of  agricultural 
tenants,  designation  nullifies  the  advantages  to  good  farming  which  flow  from  the 
s^urity  of  tenure  of  the  Agricultural  Holdings  Act,  1948,  whilst  in  all  cases  it  is 
disturbing  and  frequently  distressing  for  an  occupier  to  be  faced  with  the  prospect 
of  eviction.  Where  designation  covers  the  houses  or  land  of  owner-occupiers,  the 
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effects  are  particularly  harsh.  If  such  owners  have  an  opportunity  of  securing 
another  home  or  farm  they  can  neither  obtain  an  adequate  price  in  the  open  market 
for  the  property  they  are  leaving  (since  no  private  buyer  will  want  property  which, 
is  scheduled  for  compulsory  acquisition),  nor  can  they  compel  the  designating 
authority  to  acquire  at  once. 

We  recommend  that  in  these  and  other  cases  an  owner  who  can  show  that  he  has 
reasonable  grounds  for  so  doing  should  be  able  to  require  the  designating  authority 
(on  the  lines  of  Section  9 of  the  1947  Act)  either  to  buy  the  property  or  to  withdraw 
its  d'zsignation.  The  onus  of  proof  in  such  cases  should  rest  upon  the  owner,  who 
would  have  to  satisfy  the  Lands  Tribunal  (or  some  equivalent  independent  body) 
that  material  and  avoidable  hardship  would  be  occasioned  by  a refusal  to  acquire 
at  once. 

Acceptance  of  the  foregoing  recommendation  would  necessitate  the  repeal  of 
Section  51  (3)  of  the  1947  Act. 


IX.  SUMMARY  OF  RECOMMENDATIONS 

1.  That  the  payment  of  compensation  for  compulsory  acquisition  based  in  part 
upon  property  values  in  1947,  should  be  abandoned.  (Para,  8.) 

2.  That  for  it  should  be  substituted  the  current  market  value  of  the  property 
acquired  upon  the  assumption  that  planning  permission  would  be  given  for  any 
use  which  conforms  with  the  requirements  of  the  Development  Plan.  To  this  would 
be  added  such  compensation  for  disturbance  as  may  be  warranted  by  the  facts  of 
the  case.  (Para.  9.) 

3.  If  the  land  has  been  zoned  for  use  which  has  no  open  market  value  compensa- 
tion should  be  assessed  upon  the  basis  of  the  prevailing  use  of  contiguous  land. 
(Para.  9.) 

4.  Where  the  land  is  acquired  for  a purpose  which  is  not  permitted  by  the 
Development  Plan  and  which  would  attract  a higher  market  value  if  that  purpose 
had  been  allowed,  the  owner  shaE  receive  that  higher  market  value.  (Para.  10.) 

5.  That  legislation  to  effect  the  change  should  be  enacted  during  the  Hfetime  of  the 
present  Parliament.  (Para.  8.) 

6.  That  the  Rules  for  assessing  fair  market  value  contained  in  Section  2 of  the 
Acquisition  of  Land  (Assessment  for  Compensation)  Act,  1919,  should  be  revised 
in  the  light  of  present-day  circumstances.  (Para.  14.) 

7.  During  a limited  transitional  period  the  claimant  should  have  the  option  of 
claiming  under  the  present  or  under  the  new  arrangements,  whichever  may  be  more 
favourable  to  him.  (Para.  16.) 

8.  That  the  compensation  for  disturbance  of  dispossessed  owner-occupiers  or 
tenants  of  farms  should  be  increased.  (Para.  17.) 

9.  When  buildings  condemned  as  unfit  for  human  habitation  have  a value  for 
some  other  purpose  the  owner  shall  receive  their  full  market  value  for  that 
purpose.  (Para.  19.) 

10.  That  Inland  Revenue  Valuers  should  be  given  guidance  as  to  aggregating  the 
compensation  payable  in  respect  of  site  value  in  Clearance  Areas.  (Para.  20.) 

11.  Cost  of  site  clearance  should  in  all  cases  fall  upon  the  Acquiring  Authority 
and  not  upon  the  owner.  (Para.  21.) 

12.  The  claimant  to  have  option  of  electing  whether  he  shall  receive  compensation 
based  on  conditions  at  the  date  of  Notice  to  Treat  or  at  date  of  acquisition. 
(Para.  21.) 

13.  Sympathetic  consideration  should  be  given  to  alleviation  of  cases  of  genuine 
hardship  in  the  dispossession  of  owner-occupiers.  (Para.  22.) 

14.  The  “ well  maintained  allowances  ” should  be  increased  (Para.  23)  and  the 
local  authorities’  permissive  powers  to  make  allowances  should  be  made  mandatory 
in  certain  circumstances.  (Para.  24.) 


Printed  image  digitised  by  the  University  of  Southampton  Library  Digitisation  Unit 


750 


COMMITTEE  ON  ADMINISTRATIVE  TRIBUNALS  AND  ENQUIRIES 


15.  That  compensation  for  fit  houses  in  Clearance  Areas  should  be  at  current 
market  value.  (Para.  25.) 

16.  That  the  provisions  of  Part  II  of  the  1947  Act  regarding  the  designation  of 
land  for  compulsory  purchase  should  be  amended  to  enable  an  owner  who  has 
reasonable  grounds  for  so  doing,  to  require  the  designating  authority  either  to  buy 
the  land  or  to  release  it  from  its  designation.  (Para.  27.) 


Examination  of  Witnesses 


Lt.  Cmdr.  George  Marten, 

Mr.  L.  Trevor  Donau^son, 

Mr.  Reginald  Sizen,  General  Secretary. 

Mr,  P.  Mottershead,  Legal  Adviser, 

on  behalf  of  the  National  Federation  of  Property  Owners. 

Called  and  Examined. 


3835.  Chairman:  I think  it  would  be 

convenient  if  we  dealt  with  the  two  parts 
of  your  Memorandum  separately,  taking 
tribunals  first.  Of  course  you  only  deal 
with  those  which  come  within  the  ambit 
of  the  Federation,  broadly  speaking  the 
ones  concerned  with  land? Com- 

mander Marten : Yes. 

3836.  I should  like  to  begin  by  asking 
one  fairly  general  question  about  County 
Agricultural  Executive  Committees.  You 
make  three  suggestions ; that  the  Com- 
mittees should  sit  with  a legally  qualified 
chairman  when  what  they  are  doing  in- 
volves adjudication,  that  they  should  giye 
reasons  for  their  decisions  and  that  in 
the  particular  case  of  supervision  orders 
there  should  be  a right  of  appeal  where 
none  exists  at  present.  But  before  that 
you  detail  four  grounds  of  criticism 
which  you  say  you  have  received,  and 
then  you  say:  “Upon  the  whole,  how- 
ever, we  feel  that  the  Committees  func- 
tion reasonably  satisfactorily  “ — apart 
from  the  particular  point  you  have 
already  mentioned  about  supervision 
orders. 

I wonder  whether  you  would  explain 
at  rather  greater  length  the  reasons  which 
lead  you  to  feel  that  on  the  whole  these 
criticisms  which  you  received  are  not 
really  weighty.  I think  that  must  be 
your  conclusion  because  of  what  you  say 
when  you  generalise  your  view  at  the 

end? Sir,  I think  the  criticisms  are 

fairly  weighty,  but  the  difficulty  is  that 
the  law  itself  is  utterly  repugnant  to 
people  who  suffer  under  it — that  is  to 
say,  people  who  are  subject  to  super- 
vision orders — and  even  more  so  where 
it  reaches  the  stage  of  dispossession. 
That  being  so,  it  really  seemed  to  us  that 


if  you  had  a committee  of  archangels 
they  would  still  be  subject  to  very  strong 
criticism,  and  we  were  really  concerned 
to  think  what  we  could  put  in  the  place 
of  the  Agricultural  Executive  Commit- 
tee. It  seemed  to  us  that  if  the  present 
system  was  done  away  with,  the  duty  of 
imposing  supervision  orders  and  dis- 
possession would  fall  on  officers  of  the 
Land  Service,  and  we  did  not  feel — 
though  we  were  by  no  means  satisfied 
with  the  present  system — 'that  they  would 
command  any  more  confidence  than  do 
the  Agricultural  Executive  Committee 
themselves,  in  fact  probably  rather  less, 
■^ile  this  law  has  to  be  administered 
we  were  at  a loss  to  find  a better  way  of 
doing  it.  We  also  felt,  I think,  that 
there  was  a need  for  speed  in  these 
matters,  particularly  where  inspection  is 
concerned,  and  the  present  system  does 
allow  for  inspection  to  be  fairly  rapid 
and  to  be  carried  out  by  people  who 
should  know  the  area. 

3837.  The  third  of  the  criticisms  which 
you  report  as  having  received  is  that  the 
proceedings  at  hearings  varies  consider- 
ably from  one  Committee  to  another. 
There  is  more  than  a merely  formal 
merit  in  consistency  of  procedure.  For 
one  thing  it  is  much  easier  for  people  to 
know  what  they  are  in  for  and  therefore 
to  do  themselves  justice.  If  the  degree 
of  variation  in  procedure  is  considerable, 
informality  can  lead  to  trouble ; that  is 
to  say  it  makes  it  more  difficult  to  arrive 
at  a good  decision.  Is  it  your  view  that 
on  the  whole  the  variation  of  procedure 
is  not  very  important?  You  do  riot 
make  any  positive  suggestion  about  it? 

In  our  view  the  informality  and  the 

conduct  of  the  proceedings  very  largely 
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depends  on  the  attitude  and  qualifica- 
tions of  the  chairman,  and  we  felt  that 
the  difficulty  would  be  largely  overcome 
if  the  right  kind  of  chairman  was 
appointed. 

3838.  Then  the  last  point  is  that  the 
officials  attached  to  the  Committee  initi- 
ally advise  and  then  may  prosecute,  so 

to  speak.  Is  that  all  right? We  think 

it  is  unsatisfactory,  Sir,  particularly  be^ 
cause  in  the  minds  of  many  farmers  the 
advisory  service  is  mixed  up  with  the 
remainder  of  the  Agricultural  Executive 
Committee.  It  may  be  that  people  do 
not  take  advice  where  they  might  other- 
wise do;  because  they  feel  that  the  ad- 
visory people  may  then  report  on  them 
and  they  will  subsequently  be  put  under 
supervision.  The  advisory  service  may 
lose  through  that,  but  although  this  is  a 
fairly  cogent  criticism  it  was  difficult  to 
meet  without  doing  away  with  the  Agri- 
cultural Executive  Committees  and  find- 
ing something  to  put  in  their  place. 
Opinion  was  somewhat  divided  in  the 
Federation,  but  the  majority  view  was 
that  we  could  not  confidently  recom- 
mend anything  to  take  its  place. — Mr. 
Donaldson : I recently  had  reason  to  ask 
the  Agricultural  Executive  Committee 
for  advice  as  to  how  to  farm  a small 
piece  of  land.  I was  very  careful,  before 
I asked,  to  see  that  I really  was  pre- 
pared to  take  the  medicine  if  they  gave 
it  to  me,  because  I realised  that  I would 
rather  be  putting  my  head  into  the  noose 
if  I did  not  take  their  advice.  One  feels 
in  this  matter  that  one  does  not  want  to 
take  advice  from  an  advisory  service  in 
case  they  use  it  later  on  as  a stick  to 
beat  you  with.  One  feels  it  goes  on  the 
record. 

3839.  Turning  to  Rent  Tribunals  I 
Should  like  to  ask  whether  the  Federa- 
tion has  any  views  on  the  question 
whether  or  not  the  work  at  present  done 
by  the  Tribunals  might  be  done  by  courts 
of  law?— — Commander  Marten:  We 
should  be  very  pleased  to  see  them  done 
away  with  and  the  matter  dealt  with  on 
those  lines,  but  we  submitted  fairly  full 
recommendations  for  the  improvement 
of  the  Tribunals  because  we  felt  that  the 
Rent  Restriction  Acts  might  be  amended 
in  the  near  future  and  that  some  form  of 
tribunal  might  be  retained  which  would 
have  considerably  more  to  deal  with 
than  at  present : that  is  to  say  that  it 
might  not  only  cover  new  lettings  _ and 
fenished  lettings  but  possibly  adjudicate 
on  rents  as  a whole. 


3840.  Would  you  care  to  expand  a 
little  the  reasons  which  lead  you  to  feel 
that  the  Lands  Tribunal  should  be,  as 
you  put  it,  the  king-pin  of  all  the  tri- 
bunals dealing  with  land,  in  the  sense 
that  all  appeals  from  them  should  go  to 
it?  You  say  that  this  would  mean  not 
merely  enlarging  the  Lands  Tribunal  but 
also  enlarging  the  area  of  its  jurisdiction. 
One  can  argue  that  it  is  always  nice,  in 
a purely  logical  and  formal  sense,  to 
have  appeals  neatly  pyramided  up,  but 
I think  there  is  more  in  your  point  than 

It  is  not  purely  a matter  of 

neatness.  One  has  to  consider  the  people, 
many  of  whom  have  little  knowledge  of 
the  proceedings.  There  is  great  merit, 
from  their  point  of  view,  in  having  a 
f-airly  simple  procedure.  They  would 
know  that  instead  of  going  through  these 
rather  devious  channels  they  would  have 
one  body  to  appeal  to.  Even  professional 
men  at  the  moment  get,  I believe,  rather 
moidered  by  some  of  the  intricacies  of 
the  procedure. 

Secondly,  we  think  that  the  Lands  Tri- 
bunal would  form  a very  good  basis  to 
build  on.  It  is  established,  has  a good 
procedure,  and  commands  confidence. — 
Mr.  Mottershead : One  of  the  great 

merits  is  that  one  has  seen  how  the 
Lands  Tribunal  works.  It  is  held  in  uni- 
versal respect,  and  for  that  reason  alone 
it  is  the  best  existing  institution  to  build 
on. 

3841.  I imagine  that  the  Lands  Tri- 
bunal, because  of  its  constitution  and 
nature,  is  a fairly  expensive  body  to 
appear  before.  One  would  normally,  I 
think,  be  represented  by  lawyers,  and  it 
is  very  like  a fairly  superior  court  of  law 
in  its  operation.  Rent  Tribunals  deal 
with  a large  number  of  cases,  some  of 
them  important  in  money  terms,  some  of 
them,  in  money  terms,  very  small  a-nd 
unimportant,  but  of  course  not  at  all 
unimportant  to  the  people  involved.  I 
suppose  that  one  always  ought  to  think 
about  accessibility  of  justice.  Many 
people  who  go  to  Rent  Tribunals  are  not 
well  off.  Is  there  not  a difficulty  if  you 
propose  a rather  expensive  way  of 
appeal? — —Commander  Marten:  We 

feel  that  if  people  are  dissatisfied  with 
the  decision  of  a Rent  Tribunal  it  would 
be  little  good  substituting  another  Rent 
Tribunal.  One  must  have  something 
which  is  pretty  formal  and  to  which  they 
realise  that  they  cannot  appeal  flippantly. 
— Mr.  Mottershead : The  general  com- 
plaint against  the  Tribunals  derives  from 
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the  informality,  and  all  the  things  which 
lead  to  lack  of  frankness  and  so  forth. 
Therefore,  for  the  purposes  of  appeal, 
one  wants  to  have  something  formal  to 
overcome  that  initial  ditBculty,  and  for- 
mality is  expensive — there  can  be  no  two 
ways  about  that.  One  must  face  that 
from  the  start.— Mr.  Donaldson:  My 
firm  is  concerned  with  many  of  the 
poorer  tenants  you  have  in  mind.  They 
do  not  seem  to  be  kept  from  going  to 
the  County  Court.  We  get  disputes  with 
poor  people  just  as  readily  as  with 
wealthy  people. 

In  our  experience  the  Lands  Tribunal 
has  not  been  an  expensive  body.  I would 
have  thought  it  was  obviously  very  much 
cheaper  than  going  to  the  High  Court. 
I think  that  in  ail  cases  I have  read, 
when  costs  have  been  awarded  they  have 
ve^  rarely  run  to  more  than  a few 
guineas.  Five  guineas  is  fairly  usual,  or 
ten  guineas — twenty  guineas  is  rather  a 
lot.  I know  it  may  cost  more  than  that, 
but  it  is  in  a very  much  lower  bracket  of 
costs  than  going  to  the  High  Court,  and 
I would  have  thought  it  was  fairly  com- 
parable with  the  County  Court,  which 
does  not  keep  people  out. 

j842.  Major  Morrison:  Commander 
Marten  referred  to  the  advisory  service 
and  what  might  be  called  the  police  side, 
the  A.E.C.  side.  In  Scotland  they  are 
divorced,  and  because  of  that  they  work 
much  better.  Have  you  any  experience 

of  that?' Commander  Marten:  We 

discussed  the  possibility  of  returning  the 
advisory  service  to  the  universities  who, 

I believe,  administered  it  before  the 
war but  we  did  not  feel  that  it  would 
be  within  the  terms  of  reference  to  make 
any  recommendation  about  that.  Ob- 
viously there  would  be  great  merit  in 
dividing  the  two,  because  the  difficulty 

which  I mentioned  earlier  does  arise. 

Mr.  Donaldson : May  I say.  Sir,  that 
when  I wrote  to  the  advisory  panel  I 
wrote  to  the  same  address  as  that  of  the 
Agricultural  Executive  Committee?  I 
would  say  that  knowledge  passes  between 
the  two ; there  is  not  much  doubt  about 
that. 

3843.  Commander  Marten  said  that  in 
many  ways  the  present  set-up  was  repug- 
nant. I wondered  whether  he  would 

enlarge  on  that  a little? Commander 

Marten : Of  course  I was  talking  about 
the  law  there,  which  does  not  really  fall 
within  the  terms  of  reference,  and  I have 
not  a Federation  view  to  express.  But 


generally  speaking  I should  say  that  the 
objection  to  Agricultural  Executive 
Committees  is  less  strong  than  it  was 
a few  years  ago  because  the  law  has  been 
administered  very  much  more  leniently : 
that  is  to-  say,  the  number  of  dis- 
; possessions  has  been  much  fewer. 

Bodies  like  ourselves  which  represent 
landowners  realise  -that  there  is  an  atti- 
tude in  the  agricultural  world  that  they 
want  to  justify  the  large  amount  of 
economic  support  they  get,  and  that  for 
that  reason  they  are  prepared  to  sacrifice 
a certain  amount.  1 can  only  say  that 
we  were  unable  to  think  of  any  really 
sound  method  of  improving  the  admin- 
istration of  the  law  as  it  stands  at 
present.  It  is  the  most  unsatisfactory 
part  of  our  recommendations,  because 
we  were  somewhat  divided. 

3844.  Sir  Geoffrey  King:  Commander 
Marten,  I want  to  refer  for  a moment 
to  your  objection  about  the  positio-n  of 
the  permanent  officials.  Would  you 
want  to  press  that  so  far  as  to  say  that 
if  the  advisory  service  still  remains  with 
the  Government  you  would  like  to  see 
a whole  new  body  of  officials  created 
whose  duties  would  be  solely  of  a police 
character?  We  have  the  alternative  in 
Scotland  that  the  advisory  service  might 
go  to  the  universities— I am  discarding 

that. Sir,  I do  not  think  that  even 

if  you  did  create  a separate  body  of 
officials,  the  distinction  would  be  suffi- 
ciptly  clear  Ln  people’s  minds.  It  would 
still  be  under  the  Ministry  of  Agricul- 
ture, and  an  aggrieved  person  would 
still  feel  that  it  was  the  Ministry  getting 
at  him.  Indeed  I think  it  would  be 
very  difficult  to  avoid  some  form  of 
communication  between  the  two.  I 
should  say  that  we  certainly  would  not 
advise  a further,  police  service,  as  vou 
call  it. 

3845.  Case  No,  2 in  Appendix  1 of 
your  Memorandum  is  a Rent  Tribunal 
case.  What  apparently  happened  was 
that  a tenant  applied  to  the  Tribunal  for 
some  kind  of  protection  and  then,  after 
talking  to  his  landlord,  wanted  to  with- 
draw his  application.  Your  objection 
seems  to  be  that  the  Tribunal  refused 
to  allow  it  until  a good  deal  of  para- 
phernalia had  been  gone  through.  ' Do 
you  really  think  that  it  is  any  reflection 
on  the  Tribunals  that  once  an  applica- 
tion has  been  made  to  them  they  do 
not  allow  the  tenant  to  withdraw  it?  It 
might  be  that  pressure  could  be  put  on 
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the  tenant  in  some  cases — I am  certainly 
not  suggesting  that  it  happened  in  this 
case.  Should  a tenant  be  left  entirely 
without  the  protection  of  the  Tribunal? 

Mr.  Donaldson : I think  it  is  a very 

great  criticism  that  they  do  not  allow 
the  application  to  be  withdrawn.  You 
mention  that  pressure  might  be  brought 
to  bear  on  the  tenant.  I would  like  to 
make  the  point  that  pressure  can  also  be 
brought  to  bear  on  landlords,  not  only 
by  tenants  but  also  tenants’  associations. 

I think  that  the  day  is  past.  Sir,  when 
you  should  think  of  tenants  as  people 
very  much  at  the  mercy  of  landlords.  I 
should  say  that  landlords  are  very  much 
more  at  the  mercy  of  the  tenants  today. 
If  a tenant  wants  to  withdraw  his  appli- 
cation I think  he  should  be  entitled  to 
do  so.  It  is  happening  in  courts  of  law 
every  day.  People  size  up  for  a fight 
and  then  just  before  the  hearing  they 
decide  not  to  go  on  with  it.  I think 
people  should  be  entitled  not  to  fight 
if  they  do  not  want  to  when  they  see 
each  other’s  case  or  have  considered  the 
matter  more  fuUy. 

3846.  If  tenants  are  not  in  need  of  pro- 
tection, I am  rather  surprised  that  you 
do  not  say  that  Rent  Tribunals  are  quite 

unnecessary? think  we  do  feel  that 

they  are  unnecessary,  but  the  social 
conscience  today  is  such  that  there  is 
still  this  feeling  that  the  tenant  is  poor 
and  must  be  protected. 

Lord  Justice  Parker:  It  may  be  that 
this  is  largely  academic,  because,  as  I 
understand  it,  the  Divisional  Court  has 
held  that  where  a party  before  a Rent 
Tribunal  desires  to  withdraw  the  case 
he  is  entitled  to  do  so,  and  thereafter 
the  Tribunal  have  no  jurisdiction.  This 
Hicks  case  is  an  early  case,  in  1947.  At 
the  moment  all  Rent  Tribunals  are  obey- 
ing the  decision  of  the  Divisional  Court 
and  allowing  cases  to  be  withdrawn. 

3847.  Mr.  Johnston:  Commander 

Marten,  does  your  Association  cover 
property  owners  both  in  England  and 
Scotland? Yes,  Sir. 

3848.  You  would  think  it  desirable 

that  the  chairmen  of  Rent  Tribunals 
should  have  legal  qualifications? ^Yes. 

3849.  Is  that  the  Association  view 

with  regard  to  all  tribunals? ^Yes,  I 

think  it  is,  Sir. 

3850.  The  reason  why  I ask  that  _ is 
that  I had  understood  that  the  Scottish 
part  of  your  Association  was  not 
insisting  upon  a chairman  with  legal 


qualifications  for  the  Valuation  Com- 
mittees which  are  being  set  up  under 
the  Valuation  and  Rating  Bill  which  is 

before  Parliament  at  the  moment. 

That  may  be  so,  Sir,  in  the  specific  case 
of  valuation,  but  we  were  certainly 
supported  by  the  Scottish  Associations  in 
the  contention  in  this  document  that  the 
tribunals  it  referred  to  should  have 
legally  qualified  chairmen. 

3851.  Mr.  Burman:  Have  you  any 
comment  to  make  on  Local  Valuation 

Courts? Mr.  Donaldson:  We  do  not 

know  a lot  about  them  yet  because  they 
have  only  come  into  being  recently.  All 
I have  heard  so  far  is  favourable.  The 
great  point  is  of  course  the  right  of 
appeal  to  the  Lands  Tribunal.  We  have 
not  suggested  that  all  these  lower 
tribunals  should  be  done  away  with. 
What  we  say  is  that  there  should  be  a 
degree  of  formality  about  some  of  these 
first  instance  hearings  so  that  they  are 
capable  of  being  referred  to  a higher 
court.  In  fact  the  higher  court  should 
be  the  Lands  Tribunal.  I think  that  is 
really  our  attitude. 

3852.  Mr.  Bowen:  Commander 

Marten,  when  you  recommend  an  appeal 
in  respect  of  a supervision  order,  you 
have  in  mind  an  appeal  to  the  Agri- 
cultural Lands  Tribunal? Com- 

mander Marten : Yes,  Sir,  but  of  course 
under  our  full  proposals  it  would  be  to 
the  Lands  Tribunal. 

3853.  On  this  question  of  separating 
the  advisory  and  the  disciplinary 
elements  in  the  agricultural  field,  have 
you  in  mind  something  being  done  on 
the  lines  of  the  Arton  Wilson  Report?  (i) 

We  did  not  specifically  cover  this 

point.  Sir.  I do  not  think  we  felt  it 
was  really  within  our  terms  of  reference 
and  we  did  not  discuss  the  division  of 
the  advisory  element  and  the  remainder 
of  the  Land  Service  into  two  parts  at 
all. 

3854.  You  as  a body  wish  the  con- 

tinuance of  the  Part  II  powers  of  the 
1947  Act?  You  say  that  it  is  a legiti- 
mate price  to  pay  for  Part  I? 1 can- 

not answer  for  the  Federation  on  that 
particular  point. 

(0  Cmd.  9732.  Report  of  Committee 
appointed  to  review  the  Provincial  and  Local 
Organisations  and  Procedures  of  the  Ministry 
of  Agriculture,  Fisheries  and  Food. 
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3855.  Would  you  base  the  case  for 
separating  the  advisory  and  disciplinary 
sides  on  the  argument  that  people  will 
not  seek  advice  if  it  is  likely  to  give 
rise  to  disciplinary  action.  Have  you 
found  in  fact  that  when  you  sought 
advice,  the  information  obtained  by  an 
official  because  you  sought  advice  was 
then  used  as  a basis  for  disciplinary 

action  against  you? That  is,  I think, 

what  is  at  the  back  of  people’s  minds. 
I cannot  recall  an  instance  laid  before 
us  where  somebody  alleged  it  had  hap- 
pened, but  the  theory  of  the  thing  is 
^pen  to  ^criticism,  and  where  it  is  open 
to_  criticism  some  aggrieved  party  will 
criticise. 

3856.  Lord  Justice  Parker:  Com- 

mander Marten,  in  your  criticisms  of  the 
Agricultural  Executive  Committees  there 
is  little  about  the  procedure  adopted 
when  a farmer  comes  before  them.  Are 

you  satisfied  with  the  procedure? 

No,  Sir,  I do  not  think  we  are.  We 
have  criticised  the  fact  that  it  varies. 
We  would  rather  see  it  sufficiently  formal 
for  the  Committee  to  be  able  to  produce 
a report,  the  equivalent  of  a speaking 
order,  which  could  then  be  referred  to  a 
higher  court.  We  also  have  recom- 
mended that  there  should  be  a legally 
qualified  chairman  in  order  that  the 
proceedings  would  be  more  akin  to  those 
of  a court,  and  that  evidence  should  be 
properly  presented  and  so  on. 

3857.  One  of  the  criticisms  we  have 
had  is  that_  when  a farmer  comes  before 
the  Committee  he  very  often  does  not 
see  or  know  of  the  report  of  the 
inspecting  panel — in  other  words  does 
not  kno-w  the  exact  criticisms  which  are 
going  to  be  made — and  also  that  the 
Committee,  after  hearing  the  farmer  and 
letting  him  go,  themselves  then  take 
evidence  from  the  inspecting  panel. 

Have  you  heard  that  criticism? Yes' 

That  was  one  of  the  points  made  to  us 
on  which  we  based  our  criticism  that  the 
procedure  was  unsatisfactory. 

3858.  That  really  comes  under  your 

heading  of  the  variable  procedure‘s 

Yes. 

3859.  On  supervision  orders,  I take  it 
that  the  Federation  is  not  in  agreement 

with  the  Arton  Wilson  Report? No 

Sir.  ’ 

3860.  I see  in  your  Memorandum  you 
say  that  the  reputation  of  the  man  put 
under  supervision  suffers.  Is  that  the  only 


reason  for  advocating  an  appeal?- 

He  can  suffer  financially  as  well,  in  some 
cases  to  a considerable  extent.  That  is- 
an  additional  reason  for  granting  a right 
of  appeal. 

3861.  And  a supervision  order 
becomes,  does  it  not,  a registered  land 

charge? Mr.  Mottershead:  Yes.  In, 

fact  the  effect  goes  on  and  if  the  farmer 
buys  another  piece  of  land,  it  becomes 
subject  to  a supervision  order  as  well, 
so  it  can  have  a considerable  effect  on 
his  hveiihood. 

3862.  I want  to  pass  on  to  your  pro- 
posal for  extending  the  jurisdiction  of 
the  Lands  Tribunal.  Leaving  out  Rent 
Tribunals,  on  which  I think  it  is  right 
to  say  almost  everybody  has  criticisms, 
what  case  is  there  for  transferring  the 
jurisdiction  of  the  Agricultural  Land 
Tribunals  to  the  Lands  Tribunal?  I can 
understand  your  argupient  that  the 
Lands  Tribunal  functions  very  well  and 
its  procedure  is  good  and  that  it  is 
formal  and  not  too  expensive,  but 
supposing  the  Agricultural  Lands- 
Tribunal  had  a procedure  which  did  not 
vary  quite  so  much,  what  is  the  case  for 

amalgamation? Commander  Marten : 

If  they  were  combined  there  might  he 
some  administrative  saving  and  also 
there  would  probably  be  an  interchange 
of  chairmen  from  area  to  area,  an  inter- 
change of  views  possibly  leading  to  more 
standardised  decisions  throughout  the 
country. 

3863.  But  prima  facie  a tribunal 

dealing  with  compensation  or  rates  is 
not  a competent  tribunal  in  regard  to 
good  husbandry?  You  have  to  have  a 
panel  of  different  people  to  choose  from, 
have  you  not? ^Yes. 

3864.  What  is  the  benefit  then  of 
having  one  tribunal  rather  than  two? 

1 do  not  think  it  is  an  extremely 

important  point.  If  you  have  got  your 
procedure  right,  you  have  got  more  or 
less  the  same  thing.  It  is,  a matter  really 
of  greater  simplicity  and  neatness,  which 
is  perhaps  not  very  weighty.  But  it 
would  be  simpler  from  the  poor  man’s 
point  of  view  who  does  not  know  quite 
what  he  is  up  against. 

3865.  I see  that  you  advocate  the 
General  Claims  Tribunal  being  amal- 
gamated into  the  Lands  Tribunal.  Is 
there  any  particular  reason  for  that? 

Is  there  any  dissatisfaction — ^may  I put 
it  that  way — with  the  General  Claims 
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Tribunal? Not  that  I know  of,  Sir, 

or  indeed  with  other  bodies  like  the 
War  Works  Commission. 

3866.  That  would  again  be  a matter 

of  neatness? ^Neatness,  and  one  set 

of  rules  which  would  apply  to  all  matters 
dealing  with  land. 

3867.  There  again,  of  course,  the 
jurisdiction  of  the  General  Claims 
Tribunal,  which  is  an  original  one,  covers 
a multitude  of  things  from  the  valuation 
of  mills  and  land  to  chattels  of  all 
sorts.  So  you  would  have  to  have  a 
very  enlarged  panel  for  your  Lands 
Tribunal  to  be  able  to  cope  with  the 

variety  of  work. Mr.  Mottershead : I 

think  that  what  was  in  mind  was 
principally  streamlining. 

3868.  May  I go  on  to  that  part  of 
your  Memorandum  where  you  deal  with 
the  new  procedural  provisions  which  you 
consider  would  be  desirable  for  the 
extended  Lands  Tribunal.  This  is  an 
appeals  tribunal.  What  room  is  there 
for  a declaration  of  policy?  Let  us  take 
the  Lands  Tribunal  dealing  with  com- 
pensation for  the  acquisition  of  land — 
there  is  no  question  of  any  statement 

of  policy  there,  is  there? Commafider 

Marten : No. 

3869.  When  the  Lands  Tribunal  is 

dealing  with  an  appeal  from  a Local 
Valuation  Court  there  is  no  question  of 
policy  there? No. 

3870.  What  sort  of  case  , have  you  in 
mind  here?  So  far  as  tribunals  are 
concerned,  what  room  is  there  for  a 

statement  of  policy? 1 should  have 

thought  it  was  very  rare  probably. 

3871.  Well,  that  is  very  fair.  Then, 
discovery — I am  afraid  I have  not 
studied  the  Lands  Tribunal  Rules,  but 
I imagine  that  they  provide  broadly  that 
nobody  is  going  to  be  taken  by  surprise 

at  the  hearing? Mr.  Mottershead:  It 

is  a curious  form  of  rule  in  that  it 
enables  the  Registrar  to  require  pr^uc- 
tion  of  any  documents  he  thinks  will  be 
necessary  for  the  Tribunal,  not  the  other 
party.  I think  there  has  been  a case 
where  the  other  party  has  made  applica- 
tion, but  it  is  not  a rule  providing 
expressly  for  discovery  to  parties. 

3872.  In  practice  has  it  worked  all 
right,  or  can  you  give  an  illustration 
where  somebody  has  been  handicapped? 
^Yes,  undoubtedly  there  have  been 


cases  where  one  has  not  been  able  to 
get  all  the  documents  one  wanted. 

3873.  Can  you  give  an  illustration, 

because  the  only  one  referred  to  in  the 
Memorandum  is  a plan  and  I find  ditfi- 
culty  in  seeing  how  anybody  is  taken 
by  surprise  by  a plan? 1 cannot  off- 

hand give  an  example  but  there  have 
been  cases  where  I personally  have 
written  to  the  other  side  requesting 
them  to  produce  their  documents  and 
on  some  occasions  they  have  done  so 
but  I have  not  had  all  the  documents  I 
would  have  liked. 

3874.  Is  there  any  case  where  you 
have  pressed  that  to  the  Tribunal  or 
made  an  application  on  the  ground  that 
you  could  not  conduct  your  case 
properly  without  disclosure  of  certain 

documents,  and  then  been  refused? 

I personally  am  not  aware  of  any. 

3875.  So  long  as  you  can  get  what 
you  want  by  applying  to  the  Tribunal 

that  is  all  that  is  necessary? Yes.  I 

think  what  was  felt  was  that  it  would 
be  more  desirable  to  have  an  express 
rule  directed  to  that  end,  readily  under- 
standable by  anybody  appearing  before 
the  Tribunal,  rather  than  a more 
tortuous  method,  perhaps  only  intelli- 
gible to  lawyers. 

3876.  You  end  this  part  of  your 
Memorandum  by  referring  to  the  appeal 
which  exists  today  from  the  Lands 
Tribunal  to  the  Court  of  Appeal  by  way 
of  case  stated.  Have  you  any  particular 
desire  to  retain  an  appeal  in  that  form 
rather  than  in  another  form?  In  other 
words,  is  there  any  magic  in  your 
reference  to  case  stated? — I think  it  was 
felt  that  at  that  stage  it  was  undesirable 
to  re-open  all  the  facts  and  that  pro- 
vided the  lower  tribunal  was  constituted 
in  the  way  it  is  at  present  it  would  be 
unnecessary  to  re-open  the  facts. 

3877.  In  other  words,  so  long  as  you 

have  an  appeal  to  the  courts  on  points  of 
law  you  are  satisfied  and  it  matters  not 
whether  it  is  done  by  case  stated  or  in 
some  other  form? That  is  so. 

3878.  Lord  Linlithgow:  You  say  in 
your  Memorandum  that  you  wish  to  see 
retained  the  existing  method  o-f  selection 
and  appointment  of  members  of  the 
Lands  Tribunal.  Can  you  give  us  the 
most  important  differences  in  the  method 
of  appointment  and  selection  as  between 
the  Lands  Tribunal  on  the  one  hand  and 
the  Agricultural  Lands  Tribunals  on  the 
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Other? Commander  Marlen:  I do 

not  think  there  is  very  much  difference. 
Both  procedures  for  selection  of  mem- 
bers I think  are  satisfactory.  In  the  Agri- 
cultural Lands  Tribunal  you  have  a 
chairman  appointed  by  the  Lord  Chan- 
cellor, a barrister  or  solicitor  of  not  less 
than  seven  years’  standing.  The  Presi- 
dent of  the  Lands  Tribunal  must  be  a 
person  who  has  held  judicial  office  as  a 
barrister  of  at  least  seven  years’  stand- 
ing. Then  in  the  Agricultural  Lands 
Tribunal  you  have  a landowner  and  a 
farmer  appointed  from  panels  kept  by 
the  Lord  Chancellor  the  names  for  which 
are_  submitted  by  the  National  Farmers’ 
Union  and  the  Country  Landowners’ 
Association.  In  the  Lands  Tribunal  you 
have  other  members,  either  barristers  or 
solicitors  of  seven  years’  standing  or  per- 
sons experienced  in  the  valuation  of 
land.  I think.  Sir,  that  if  things  were 
reformed  on  the  lines  we  have  suggested 
you  would  still  draw  on  panels  as  you 
do_  in  the  case  of  the  Agricultural  Lands 
Tribunal  at  the  moment. 

3879.  Chairman-.  I think  we  might 
now  pass,  Commander  Marten,  to  the 
second  major  section  of  your  document 
which  deals  with  enquiries  and  hearings. 
In  the  section  headed  “ Constitutional 
Reforms  ” there  is  one  sentence  which  I 
propose  to  take  out  of  its  context : — 

“ We  are  alive  to  the  theoretical 
implications  of  this  suggestion  tending, 
as  it  does,  to  emphasise  the  judicial, 
and  minimise  the  administrative, 
appearance  of  the  proceedings 

I think  it  is  fair  to  take  that  sentence 
out  of  its  context  since  it  applies  gener- 
ally to  your  approach  to  the  whole  of 
these  administrative  procedures.  What 
you  had  in  mind  was  to  emphasise  the 
judicial  and  lessen  the  administrative 

appearance — that  is  fair,  is  it  not? 

Yes. 

3880. 1 think  one  of  the  puzzling  things 
is  how  far  one  can  do  that.  I think  it 
is  a difficult  question  of  balance.  May 
I put  it  this  way?  The  adjudications 
about  which  this  Committee  has  been 
asked  to  think  and  report  fall  into  dif- 
ferent groups.  In  one  group  there  are, 
for  example,  the  Tribunals  dealing  with 
National  Insurance.  There,  by  and  large, 
you  have  got  a body  of  regulations 
and  tribunals  are  set  up  to  apply  the 
regulations  and  determine  in  particular 
cases  what  the  answer  should  be.  'TOile 


the  way  in  which  it  is  done  is  informal 
and  simple,  private  and  so  forth,  the 
nature  of  the  operation  is  quite  like 
what  courts  of  law  do.  While  there  will 
always  be,  so  to  speak,  discretion  at  the 
margin,  there  is  not  ocean-wide 
discretion. 

Then  you  go  beyond  that  to  other 
adjudications.  Rent  Tribunals  if  you 
like,  where  something  more  comes  in — a 
question  about  what  is  reasonable,  a 
question  of  standards.  Once  you  import 
standards  the  area  of  discretion  is  en- 
larged and  the  expert  begins  to  come  into 
his  own  because  he  will  tell  you  what  die 
standard  should  be.  This  would  apply 
to  unfitness  in  houses,  reasonableness  of 
rents  and  so  on. 

In  this  second  type  of  case  you  get  a 
wider  area  of  discretion,  but  then  there 
is  a third  type  of  case,  decisions  by 
Ministers  after  hearings,  or  enquiries, 
where  the  room  for  discretion  may  be 
still  wider.  Take,  for  example — and  I 
am  deliberately  taking  an  extreme  case — 
the  question  of  a site  for  a new  school. 
A local  authority  proposes  the  site,  some- 
body objects,  alternatives  are  produced 
and  there  is  an  enquiry.  There  is  a re- 
port and  ultimately  a decision  by  the 
Minister  responsible.  It  could  be  that 
of  the  sites  at  issue  one  is  just  as  suitable 
as  any  other,  and  the  choice  that  has  to 
be  made  is  as  wide  as  can  be  defin^ 
so  to  speak. 

Broadly  speaking  I think  you  wiU  find 
that  in  these  different  procedures  con- 
cerned with  planning  and  the  acquisition 
of  land  and  so  on,  the  ultimate  decision 
taken  by  Ministers  involves  very  wide 
discretion.  It  is  part  of  the  nature  of 
the  problem,  I think.  It  is  not  clear  to 
me  how  far  you  can  go  in  your  attempt 
to  judicialise  the  procedure.  The 
distance  you  can  go  in  making  the  pro- 
cedures like  those  of  courts  of  law — 
which,  I .think,  is  what  making  them 
judicial  means — does  rather  depend  on 
the  extent  to  which  you  can  reduce  the 
decisions  to  something  like  the  sort  of 
thing  that  a court  of  law  deals  with. 

You  go  a very  long  way  in  your  sug- 
gestions in  trying  to  assimilate  this  to  a 
court  of  law.  That  is,  I think,  the  pur- 
pose of  wanting  statements  of  policy. 
They  take  the  place,  as  it  were,  of  rules 
and  regulations  or  laws  which  you  then 
seek  to  apply  ; but  can  you  do  it?  Tak- 
ing my  example  of  several  sites  for  ithe 
school,  how  do  you  get  a rule  which 
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enables  you  to  decide?  Is  it  an  area  in 
which  it  is  any  good  asking  for  rules, 

principles,  policies? Is  the  tribunal 

which  we  propose  in  any  way  incapable 
of  applying  the  policy  of  the  Minister 
and  saying  which  site  they  think  would 
be  best,  and,  if  they  do,  what  is  the  point 
of  the  Minister  having  further  discre- 
tion? It  seems  to  me  that  if  he  lays 
down  a national  policy  and  has  a body 
in  which  he  has  confidence  to  apply  his 
policy,  then  that  is  the  most  satisfactory 
way  of  doing  it.  You  would  do  away 
with  all  the  discontent  and  bitterness 
which  arises  because  the  decision  has 
been  taken  out  of  the  hands  of  the 
person  to  whom  the  objectors  stated 
their  case  and  has  been  made  in  White- 
hall, in  most  cases  after  evidence  has 
been  heard  from  other  quarters  and  so 
on.  It  seems  to  me  that  nothing  is  to 
be  lost  by  applying  this.  In  your 
instance.  Sir,  what  is  to  be  lost  through 
the  decision  being  made  on  the  spot? 

3881.  That  of  course  is  the  argument 
we  have  had  before — let  every  man  see 
his  judge,  so  to  speak,  and  therefore  let 
the  inspector  or  the  transmogrified 
inspector,  the  Lands  Tribunal,  not  merely 
hear  and  recommend  but  virtually 

decide? ^That  is  virtually  what  it 

amounts  to. 

3882.  Will  that  do?  It  is  not  simply 
a matter  of  the  difficulty  of  choosing 
between  different  sites.  There  is  alsO'  the 
element  of  policy — -that  there  have  to  be 
schools  of  different  sorts  and  sizes,  and 
the  local ' authority  which  has  the 
responsibility  in  a particular  area  says 
that  there  has  to  be  one  in  that  area. 
You  have  to  reckon  with  the  element  of 
policy  running  through  it,  and  the  ele- 
ment of  policy  can  change  and  vary.  Is 
•fiiat  easily  left  to  a tribunal  of  the  kind 

you  describe,  I wonder? Sir,  we  have 

expressly  said  that  the  policy  should  be 
stated  and  limit  the  jurisdiction  of  the 
court.  That  is  so  that  if  it  was  felt  that 
the  recommendation  of  the  enquiry  had 
gone  outside  the  policy  an  authority 
would  have  a right  of  appeal.  But  I 
think  what  we  are  really  fighting  against 
here  is  the  feeling  that  there  is  some 
superior  wisdom  in  Whitehall  which 
knows  better  than  a carefully  constituted 
tribunal  acting  on  a policy  directive  and 
hearing  evidence  at  the  time  from  both 
sides,  and  recommending  on  that 
evidence. 

It  seems  to  us  that  we  have  met  any 
reasonable  objection  that  policy  might 


be  frustrated,  and  we  cannot  see  how 
the  procedure  we  have  suggested  should 
fetter  policy  in  any  way.  It  may  be  that 
more  time  is  necessary  in  order  to  go 
through  these  processes,  particularly 
where  appeals  are  concerned,  but  we 
think  that  in  the  end  a better  answer  can 
be  reached  than  at  present,  and  one 
which  will  satisfy  both  parties.  At 
present  it  certainly  does  not  do  so.  Why 
in  addition  we  have  underlined  the 
judicial  side  is  that  there  are  often  many 
facts  in  dispute  at  hearings  which  need 
very  careful  sorting  out,  and  evidence  is 
sometimes  given  in  rather  a sloppy 
manner. — Mr.  Donaldson : In  the  case 
of  the  school  sites  the  man  whose  site 
was  intended  to  be  taken  would  probably 
instance  the  other  site  and  say  that  this 
other  site  “ is  better  than  mine  ”,  so  you 
would  get  at  .the  public  enquiry  now  the 
merits  and  demerits  of  the  two  sites 
brought  out.  The  Minister  would  decide 
on  a report  (which  no-one  sees)  which 
site  to  take.  If  I were  concerned  the 
first  thing  I would  say  is  that  I would 
rather  have  an  independent  person 
decide  this  difficult  question.  If  you  had 
an  independent  decision  you  would  be 
more  satisfied  with  it ; but  more  impor- 
tant still,  if  our  procedure  were  followed, 
the  man  giving  the  decision  would  say 
why  he  chose  site  A instead  of  site  B, 
and  that  would  give  some  measure  of 
satisfaction  to  the  man  who  is  dis- 
satisfied. 

3883.  Even  if  all  he  could  say,  there 
being  nothing  to  choose  between  them, 

was  “ I opt  for  A ”? ^He  would  never 

say  that.  In  fact  he  would  say  that  such- 
and-such  a site  was  slightly  better  than 
the  other  one,  and  he  would  give  some 
reason  for  it. 

3884.  The  difficulty  in  the  view  which 
you  are  putting  forward  is  that  where 
the  area  of  choice  or  discretion  is  so 
.^ide— where  what  you  are  doing  really 
is  selecting  rather  than  applying  a rule— 
it  is  very  difficult  to  assimilate  that  to 
the  proceedings  of  a court,  and,  if  you 
do  so  assimilate  it,  it  is  very  difficult  to 
make  the  answers  look  like  the  answers 
that  a court  would  give.  That,  I think, 
is  why  as  a matter  of  historical  develop- 
ment these  decisions  have  been  left  with 
Ministers.  There  are  no  rules  against 
which  their  decisions  could  be  judged, 
but  they  are  responsible  and  accountable 
elsewhere.  Could  the  statements  of 
policy  which  you  desire  be  such  that 
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they  could  guide  the  court  in  these  areas 
where  choice,  discretion,  selection  is 
really  what  is  involved?  Obviously  it 
applies  just  as  much  to  the  corner  of  a 
field  you  take  in  broadening  a road  as 
to  the  question  of  which  site  to  take  for 
a school.  There  is  a real  problem  here 
because  the  discretion  is  not  marginal, 

it  is  at  the  essence. If  it  was  the 

Lands  Tribunal  deciding  this  difficult 
question  it  would  be  provided  with  a 
statement  of  policy  by  the  Minister,  and 
it  could  ask  for  any  detailed  information 
that  it  required  about  the  statement  of 
policy.  In  other  words,  as  I see  it,  the 
Minister  could  say  that  in  this  area  we 
have  a certain  population  and  we  need  a 
school  to  hold  so  many  children,  and 
that  would  be  a matter  of  policy. 
Against  that  background  -the  tribunal 
would  have  to  decide  whether  or  not  to 
permit  the  acquisition  of  the  site — in  the 
light  of  information  brought  forward  at 
the  hearing,  but  within  the  policy. 

3885.  The  decision  is  difficult,  not  be- 
cause of  the  detail  but  because  of  the 
number  of  considerations  brought  for- 
ward. Its  difficulty  is  different : it  is 
essentially  selection,  and  the  area  of  dis- 
cretion is  so  wide.  The  point  that  I am 
putting  to  you  aU  the  time  is,  if  that  is 
so,  can  you  make  it  court-Uke?  Is  not 
the  business  of  a court  to  have  some 
rules  and  apply  them,  having  found  the 
facts?  But  here  you  cannot  do  that? 

Commander  Marten'.  I think  our 

view  would  be  that  the  procedure  of  the 
Lands  Tribunal  can  be  adopted  to  deal 
with  cases  like  this.  Since  there  is  to 
be  an  arbitrary  decision  any  way,  we 
should  prefer  to  see  it  taken  by  the 
body  which  is  hearing  the  evidence  and 
sorting  it  out  and  sifting  it,  and  not 
being  taken  remotely  by  the  Minister 
or  his  advisers  on  evidence  which  they 
did  not  hear.  We  fail  to  see  why  an 
arbitrary  decision  taken  by  the  body 
hearing  the  case  should  not  be  in  every 
way  as  satisfactory  from  the  point  of 
view  of  the  Minister  as  the  present 
method.  It  is  so  much  more  satisfactory 
from  the  point  of  view  of  the  individuals, 
many  of  whom  are  really  bitterly  resent- 
ful at  the  general  procedure  which  they 
have  to  go  through  now. 

_ 3886.  Let  me  just  ask  one  last  ques- 
tion. If  that  were  so,  why  has  Parlia- 
ment laid  on  by  statute  this  existing 
procedure?  Presumably  the  representa- 
tives who  have  been  elected  do  in  some 
measure  reflect  opinions  held  in  the 


country?  I am  not  asking  you  to  dis- 
tinguish between  parties  or  anything  of 
that  kind,  but  it  is  a fact  to  be  recog- 
nised, is  it  not,  that  these  things  are  what 
they  are  not  because  of  the  whim  of 
Ministers  but  because  of  the  decision  of 

the  legislative  body? 1 think  there 

was  probably  very  great  opposition  to 
the  law  when  it  was  made,  and  I think 
that  Parliament  was  probably  influenced 
by  the  need  for  administrative  conveni- 
ence which  is,  it  seems  to  me,  very 
widely  canvassed  by  the  Civil  Service 
who,  in  the  evidence  we  have  read  given 
before  this  Committee,  seem  to  have 
been  concerned  with  that  almost  to  the 
exclusion  of  any  other  view  at  all.  We 
also  feel  that  the  time  for  speed  and 
administrative  convenience  has  passed  in 
so  far  as  it  was  ever  necessary.  De- 
velopment plans  are  out  and  people  can 
see  further  ahead. 

3887.  Only  some  of  them? They 

have  not  all  been  approved.  I think  they 
have  aU  been  submitted.  But  we  think 
that  the  need  for  speed  has  decreased  and 
that  the  need  for  justice — ^and  certainly 
the  cry  for  justice  of  our  members 
throughout  the  country — has  increased 
as  people  have  seen  what  is  an  almost 
purely  administrative  process  taking 
away  their  rights  without,  they  feel, 
giving  them  an  adequate  hearing.  The 
time  has  come  for  some  change  on  the 
lines  we  recommend.  That  is  our  general 
feeling. 

3888.  Lord  Linlithgow.  You  are 
advocating,  are  you  not,  that  the  enquiry 
should  be  held  by  a section  of  the  Lands 
Tribunal  instead  of  by  the  inspector? 
Yes,  Sir. 

3889.  If  decisions  are  taken  there  pre- 

sumably there  would  be  no  question  of 
a report  of  any  sort.  One  of  the  recom- 
mendations you  have  made,  which  is 
relevant  to  the  present  system,  is  that  the 
report  should  be  published.  You  do  not 
envisage  a report  here? Yes,  we  cer- 

tainly do,  Sir. 

3890.  Where  does  it  come  in? The 

Chairman  of  the  Lands  Tribunal,  as  we 
suggest. 

3891.  What  I am  after  is  this.  Are 

you  asking  that  the  Lands  Tribunal 
should  take  the  decision  on  the  case 
before  it  at  the  enquiry?  If  so,  to  whom 
is  the  report  made? We  are  suggest- 

ing a recommendation  which  should 
have  the  force  of  a decision  unless  an 
appeal  is  made  against  it. 
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3892.  You  are  asking  that  thfe  chair- 
man should  make  a recommendation  to 

Minister  as  is  done  at  the  moment 

by  the  inspector? Mr.  Donaldson: 

V^at  happens  in  the  Lands  Tribunal 
now  is  diat  they  do  not  sit  as  a tribunal 
in  the  ordinary  way.  One  man  will 
take  th?  case.  He  could  be  a chartered 
surveyor  or  a lawyer.  When  he  has 
heard  the  case  he  gives  his  decision  and 
it  is  sent  to  the  parties. 

3893.  That  is  a reasoned  decision.  I 
am  talking  about  something  quite  differ- 
ent— the  publication  of  the  report.  One 
of  your  recommendations  has  been  that 
the  report  should  be  published.  What  I 
am  trying  to  get  quite  clear  in  my  mind 
is  whether  that  recommendation  applies 
only  to  the  present  system  where  an 
inspector’s  report  is  made  to  the  Minister. 
You  are  not  envisaging  a report 

by  the  Lands  Tribunal? Commander 

Marten:  Yes,  we  are,  Sir.  We  are 
envisaging  that  the  Lands  Tribunal 
should  make  a report  to  the  Minister 
which  would  be  available  to  the  parties 
concerned. 

3894.  Chairman:  On  the  existing 

system  the  inspector’s  report  is  a piece 
of  advice  which  the  Minister  receives, 
the  decision  being  something  which  the 
Minister  takes.  Now  what  Lord 
Linlithgow  is  putting  to  you  is — ^will  the 
Lands  Tribunal,  which  you  wish  to 
import  into  this  procedure,  be  essentially 
like  the  present  inspector — advisory  in 
nature  or  itself  deciding  the  case  before 
it,  and  if  so,  why  talk  about  a report? 

1 think  it  is  perhaps  rather  loose 

wording  on  our  part.  We  are  in  fact 
suggesting  that  they  make  a reasoned 
decision,  with  right  of  appeal  against  that 
decision. 

3895.  So  that,  while  the  report  to  the 
Minister  would  be  so  to  speak  informing 
the  Minister  as  they  inform  the  parties, 
it  would  not  be  reporting  in  the  sense  of 
advising  him  so  ^at  he  could  decide? 
^That  is  so,  Sir. 

3896.  Lord  Justice  Parker:  Under  this 

procedure  which  you  envisage,  the  Lands 
Tribunal  will  in  effect  take  the  decision 
which  at  present  is  taken  by  the  Minis- 
ter?  Yes.  I think  I will  ask  Mr. 

Mottershead  to  explain  our  view  a little 
more  fully. — Mr.  Mottershead : We  felt 
that  the  actual  decision  should  be  with 
the  Minister,  but  that  the  degree  of  dis- 
cretion vested  in  him  should  be  very 
limited.  So  the  gist  of  this  is  that  the 


Tribunal  should  make  a report  to  the 
Minister  with  a recommendation,  but  that 
except  in  two  exceptional  circumstances 
the  Minister,  in  making  his  final  decision, 
should  be  bound  by  the  findings  and 
recommendation  of  the  report,  in  the 
same  way  as  he  would  be,  for  example, 
by  a report  by  the  War  Works  Com- 
mission. You  would  get  in  the  report 
a form  of  decision  in  the  sense  that  you 
would  get  a recommendation  in  detail, 
but  the  ultimate  and  final  say  would  be 
with  the  Minister.  The  two  exceptional 
circumstances  are  where  national  security 
or  something  of  that  kind  was  involved, 
and  where  the  Minister  might  have 
changed  his  general  policy  since  the  in- 
ception of  the  proceedings,  in  which  case 
he  should  be  required  to  refer  the  matter 
back  for  further  enquiry  and  report 
against  the  background  of  the  changed 
policy. 

3897.  It  is  really  a recommendation 
which  is  binding  on  the  Minister  save  in 

the  two  exceptional  circumstances? 

That  is  so. 

3898.  So  the  effective  decision  is  that 

of  the  Lands  Tribunal? It  is. 

3899.  They  are  exercising  the  dis- 
cretion which  the  Minister  now  exercises. 
For  that  purpose  what  will  the  Tribunal 

consist  of? legal  chairman  and 

such  assessors  as  may  be  necessary. 

3900.  With  an  appeal  to  the  Court  of 

Appeal? Yes. 

3901.  You  are  handing  over  the  whole 
system,  body  and  soul,  are  you  not,  to 
that  body  of  lawyers  which  I thought  was 
renownedly  inept  to  decide  questions  of 

this  sort? Subject,  of  course,  to  the 

Minister’s  ability  to  state  his  general 
policy  before  the  enquiry  gets  under  way 
at  all.  The  recommendation  is  to  define 
the  Limit  of  discretion  in  the  Minister. 

3902.  The  Minister  has  gone.  After 

defining  these  matters  within  such  broad 
framework  of  policy  as  can  be  laid  down, 
the  whole  matter  is  handed  over  to  the 
lawyers? ^Yes. 

3903.  And  is  that  a good  thing? 

The  Federation  thinks  so. 

3904.  And  the  judiciary  will  enter  the 

political  field? Only  at  a later  stage 

and  after  aU  questions  of  policy  have 
been  resolved  by  the  statement  of  the 

Minister. Commander  Marten : In 

fact  we  try  to  be  as  careful  as  we  can 
to  ensure  that  the  policy  should  be 
entirely  in  the  hands  of  the  Minister. 
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The  court  is  merely  there  to  apply  it  to 
a particular  instance.  Where  a matter  of 
national  policy  arises  in  a particular 
decision  we  have  stressed  the  existing 
procedure  which  is  available  to  the 
Minister  for  going  into  some  detail  in 
the  matter. 

3905.  And  finally  the  Court  of  Appeal, 
as  I understand  it,  have  got  to  decide, 
on  a case  stated,  whether  the  decision  has 
been  arrived  at  wholly  or  partly  on  con- 
siderations which  could  not  reasonably 
have  led  to  such  a decision,  recommenda- 
tion or  report.  It  is  very  difficult  for  a 
trained  lawyer,  is  it  not,  to  go  into  ques- 
tions as  to  whether  it  was  reasonable 
to  decide  a case  one  way  or  the  other, 
where  it  is  almost  a case  of  flipping  a 

coin? Mr.  Mottershead:  Surely  they 

would  have  little  difficulty  in  deciding 
whether  there  was  such  a degree  of  un- 
reasonableness as  to  breach  the  verisimili- 
tude of  the  thing  altogether? — Com- 
mander Marten  : If  the  facts  are  properly 
established,  there  must  almost  always  be 
some  reason  for  choosing  one  course  as 
against  another. 

3906.  Mr.  Johnston : I am  a little 

troubled  about  this  statement  of  policy 
which  is  to  be  expected  from  the  Minis- 
ter. Is  the  Minister  to  set  out  in  efiect 
the  question  to  be  asked  of  the  tribunal? 
Is  that  to  be  the  statement  of  policy? 
For  example  the  Chairman  gave  the 
illustration  of  the  choice  having  to  be 
made  between  sites  for  a school.  Would 
the  statement  of  policy  be:  “A  school 
is  to  be  erected  at  X and  the  Tribunal 

will  choose  between  A and  B ” ? 1 

do  not  think  it  would  be  as  specific  as 
that.  What  we  had  in  mind  would  be 
that  a school  was  to  be  erected  to  serve 
such  and  such  an  area,  and  it  would  then 
be  up  to  the  Tribunal  to  decide,  on  the 
evidence,  which  they  thought  was  the 
best  site  of  those  put  forward. 

3907.  And  would  that  statement  be 
made  in  Parliament  or  to  the  Tribunal? 

1 think  it  should  be  available  to  the 

Tribunal  and  the  parties  concerned. 

3908.  But  it  would  be  possible,  of 
course,  for  the  Minister  to  state  his  policy 
or  frame  his  questions  to  the  Tribunal 
so  widely  as  to  be  meaningless,  wduld 
it  not?  If  it  were  possible  for  the  Min- 
ister to  state  his  case  that  a trunk  road 
should  be  created  between  London  and 
Birmingham,  giving  no  route,  would  you 
think  it  satisfactory  that  a question  such 
as  that  should  be  remitted  to  the 


Tribunal? 1 should  not  have  thought 

it  was  a thing  a Minister  would  ever  do. 
He  would  have  very  much  more  detailed 
ideas  as  to  how  he  wished  the  trunk 
road  to  run,  and  he  is  entitled  under  our 
submissions  to  be  as  detailed  as  he  likes 
in  the  definition  of  policy. 

3909.  And  of  course  the  more  he  de- 
tails, the  less  he  leaves  to  the  discretion 

or  the  decision  of  the  Tribunal? ^Yes. 

But  it  seems  to  me  that  the  matter  is 
not  one  of  national  importance  in  the 
case  of  the  school  which  we  have  been 
talking  about — there  it  would  be  just  a 
general  statement  of  policy.  In  fact  the 
majority  of  cases  which  came  before  this 
form  of  tribunal  would  be,  and  should 
be,  decided  on  the  spot  by  the 
body  hearing  the  evidence. — Mr. 

Mottershead:  It  is  a matter  of  degree, 
of  course,  primarily  for  the  Minister  to 
make  up  his  mind  about.  If  he  thinks 
the  particular  question  is  one  of  national 
importance,  no  doubt  he  will  have  ideas 
on  policy  more  detailed  than  simply  the 
question  of  one  school  say  in  South.  Ken- 
sington, and  one  would  naturally  expect 
that  in  those  circumstances  he  would  seek 
to  guide  the  exercise  of  discretion  vested 
in  the  Tribunal  by  increasing  the  detail 
of  the  policy  statement.  If  in  fact  he  was 
going  to  treat  the  whole  decision  as  a 
matter  of  policy — a foregone  conclusion 
— at  any  rate  everybody  would  know  as 
soon  as  he  had  delivered  his  detailed 
policy  statement. 

3910.  Sir  Geoffrey  King'.  Supposing 

that  the  Minister  wants  to  have  a slum 
clearance  scheme  in  the  middle  of  some 
large  city,  do  you  contemplate  that  this 
statement  of  policy  would  go  that  far. 
Would  the  policy  be : “I  want  a slum 
clearance  scheme  effected”? Com- 

mander Marten:  Yes,  I think  it  would 

3911.  Then  is  there  anything  prepos- 
terous— the  word  you  use  in  your 
Memorandum — in  that,  in  order  to  carry 
out  that  policy,  the  decision  as  to 
whether  the  houses  at  X are  by  and  large 
unfit  for  habitation  should  be  taken  by 

one  of  the  Minister’s  servants? do 

not  really  see  why  one  of  the  Minister’s 
servants  should  decide  on  some  part  of 
the  Minister’s  policy.  It  seems  to  me 
that  it  is  going  to  give  much  more 
universal  satisfaction  if  the  policy  once 
stated  is  applied  by  an  independent  body. 

3912.  Would  not  the  consequence  of 
allowing  these  particular  questions  to  be 
decided  by  an  independent  tribunal  be 
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that  the  Minister’s  policy  could  be  frus- 
trated by  that  tribunal  if  they  chose  to 
apply  some  rather  different  standard  of 

“ unfit  for  habitation  ”? The  stand^d 

of  fitness  is  something,  it  seems  to  me, 
pretty  concrete,  and  it  seems  quite  wrong 
that  that  should  be  liable  to  variation 
at  the  instance  of  one  of  the  Minister's 
own  officials.  — Mr.  Mottershead : 1 
think  the  thought  was  .that  it  was 
ludicrous  that  a standard  of  fitness  should 
be  treated  as  a matter  of  policy — not 
so  much  that  it  was  ludicrous  that  it 
should  be  decided  by  the  Minister’s 
servants. 

3913.  Do  you  think  it  ludicrous  for 
the  Minister  to  say : “ I think  the  general 
standard  in  this  particular  city  is  bad  ; 
we  can  afford  and  we  ought  to  have  a 

big  slum  clearance  scheme.”? Of 

course  the  Minister  is  entitled  to  claim 
that,  but  whether  in  claiming  that  he  is 
putting  it  on  grounds  of  policy  is 
another  question.  I would  say  not. 

3914.  In  so  far  as  “unfit  for  habita- 

tion ” comes  into  slum  clearance,  do 
you  claim  that  that  ought  to  be  decided 
by  somebody  independent? ^Yes. 

3915.  Right  at  the  beginning  of  your 
Memorandum  you  say : 

“ . . . a large  proportion,  if  not  the 
majority,  of  the  complaints  relating 
to  Tribunal  decisions  and  compul- 
sory acquisitions  and  regulation  of 
the  use  of  land  (other  than  com- 
plaints of  inadequate  compensation) 
are  basically  complaints  of  pro- 
cedural defects  rather  than  of  de- 
fects in  the  substantive  law 
administered.” 

Does  that  mean  that  you  think  the 

results  are  not  too  bad? What  we 

mean  is  that  we  accept  the  necessity  for 
planning  and  slum  clearance,  indeed  the 
greater  part  of  the  law  as  it  stands  with 
the  notable  exception  which  we  have 
talked  about,  the  Agriculture  Act.  But 
we  dissent  strongly  from  the  manner  in 
which  the  law  is  put  into  practice. 

3916.  Have  you  ever  really  had 

people  who  are  not  professionally 
interested  in  these  matters  saying  “I 
know  I have  lost  my  land  ; I know  I 
have  got  very  inadequate  compensation ; 
if  only  I could  see  the  inspector’s  report 
I really  should  be  quite  happy.”?  3 
know  that  is  rather  exaggerated.  Is  it 
really  the  ordinary  person  in  the  street 
who  lays  such  an  emphasis  on  this? 


I should  have  thought  that  it  was  almost 
the  other  way  round.  Very  small  people 
without  any  knowledge  of  the  law  or 
professional  knowledge  are  bitterly 
aggrieved  because  they  expect  a standard 
of  justice.  They  have  always  under- 
stood that  it  existed,  and  in  fact  when 
they  come  up  against  this  procedure  they 
find  it  does  not  exist. — Mr.  Sizen:  The 
average  owner  who  has  a decision 
against  him  does  feel  aggrieved  that  he 
does  not  know  whether  he  put  a good 
case  before  the  enquiry,  whether  his  case 
was  accepted,  or  if  not,  why  not. 

3917.  Major  Morrison:  I believe  that 

half  the  basic  trouble  about  compulsory 
purchase  of  land  comes  from  the  fact 
that  the  owner  or  tenant  is  usually  the 
last  person  to  be  told  about  the  project. 
They  get  into  an  extremely  angry  frame 
of  mind  by  being  told  of  it  on  the  side. 
If  they  were  approached  a bit  earlier 
many  of  the  differences  of  opinion  might 
not  go  to  various  courts? Com- 

mander Marten : I think  we  absolutely 
agree,  Sir.  We  have  made  a recom- 
mendation that  anyone  affected  should 
be  informed  at  least  a month  before  the 
decision  is  taken  by  the  appropriate 
body,  and  we  hold  strongly  to  that  view 
because  we  feel  that  a lot  of  avoidable 
enquiries  take  place  because  that  is  not 
done.  We  go  so  far  as  to  say  that  a 
number  of  wrong  decisions  are  reached 
because  a council  may  come  to  a 
decision  without  perhaps  having  heard 
the  other  side  of  the  question,  and 
having  once  come  to  that  decision  hold 
to  it,  possibly  against  the  weight  of  facts. 

3918.  Lord  Linlithgow:  May  I hark 
back  to  the  question  of  the  inspectorate 
again?  In  Scotland,  enquiries  are  held 
by  independent  inspectors.  Do  you 

know  how  that  works  in  practice? : 

No,  Sir.  I do  not  think  our  Scottish 
Association  has  made  any  particular 
point  on  that. — Mr.  Mottershead:  One 
assumes  that  it  would  work  in  the  same 
way  as,  for  example,  the  appointment  of 
independent  commissioners  under  the 
Agricultural  Marketing  Act. 

3919.  Lord  Linlithgow:  By  and  large 
in  your  experience  would  you  say  that 
a large  number  of  the  complaints  that 
you  get  are  in  fact  due  to  the  man’s 
feeling  that  he  is  not  being  properly 

compensated  ? Commander  Marten : 

I think  undoubtedly  the  compensation 
issue  is  almost  paramount  in  people’s 
minds,  that  is  to  say  they  probably  do 
not  object  to  losing  something  so  much 
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if  they  are  fully  and  properly  compen- 
sated. We  have  expressed  the  opinion 
here  that  many  fewer  cases  would  be 
pressed  to  a hearing  if  compensation 
were  adequate.  I do  not  thin  if  it  is 
possible  to  go  further  than  that  and  say 
what  percentage  of  cases. 

3920.  Lord  Justice  Parker:  Might  1 
just  see  if  I heard  it  aright?  You  put 
it  so  high  as  to  say  it  was  a paramount 

consideration? ^In  many  cases,  yes.  I 

think  in  many  cases  people  would  be 
prepared  to  let  land  or  a house,  or  what- 
ever it  may  be,  go  if  they  were  fully  and 
adequately  compensated. 


3921.  Chairman:  I am  sorry  to  push 
this,  but  this  particular  question 
although  not  inside  our  terms  of  refer- 
ence, yet  seems  from  the  outside  to 
affect  what  we  have  to  think  about 
within  our  terms  of  reference.  It  is 
therefore  important  to  us  to  know  how 
far  one  can  rely  on  the  generality  of  the 

experience. ^That  is  why  we  put  it 

in,  Sir,  because  we  did  feel  that  most 
strongly  from  our  experience. 

Chairman:  Thank  you.  It  now  only 
remains  for  me  to  thank  you  very  much 
for  your  Memorandum  of  evidence  and 
your  oral  evidence  today. 


The  witnesses  withdrew 


Memorandum  submitted  by  the  Association  of  Municipal 
Corporations 

Introduction 

1.  This  memorandum  is  submitted  by  the  Association  of  Municipal  Corporations 
in  response  to  an  invitation  from  the  Committee  appointed  by  the  Lord  Chancellor 
with  the  following  terms  of  reference — 

“ To  consider  and  make  recommendations  on  : — 

(fl)  The  constitution  and  working  of  tribunals  other  than  the  ordinary 
courts  of  law,  constituted  under  any  Act  of  Parliament  by  a Minister 
of  the  Crown  or  for  the  purposes  of  a Minister’s  functions. 

(6)  The  working  of  such  administrative  procedures  as  include  the  holding 
of  an  inquiry  or  hearing  by  or  on  behalf  of  a Minister  on  an  appeal 
or  as  the  result  of  objections  or  representations  and  in  particular  the 
procedure  for  the  compulsory  purchase  of  land.” 

2.  The  Association  represents  all  the  county  boroughs  and  non-county  boroughs 
in  England  and  Wales,  and  all  except  one  of  the  metropolitan  boroughs. 

The  Terms  of  Reference  of  the  Committee — (I)  Scope 

3.  We  are  in  some  doubt  as  to  the  exact  meaning  of  the  terms  of  reference,  but  in 
order  to  allay  misunderstandings  which  are  known  to  exist  we  wish  to  make  clear 
at  the  outset  that  in  our  opinion  the  terms  of  reference  of  the  Committee  are  so 
drawn  that  they  do  not  touch  upon  the  facts  which  gave  rise  to  so  much  public 
concern  in  the  Crichel  Down  Case  and  in  the  Pilgrim  Case. 

4.  In  the  Crichel  Down  case  the  facts  were  that  725  acres  of  land  at  Crichel  Down 
in  the  County  of  Dorset  were  compulsorily  acquired  from  three  owners  in  1937  by 
the  Air  Ministry  for  use  as  a bombing  range.  After  the  1939-45  War  Crichel  Down 
ceased  to  be  used  as  a bombing  range  and,  as  the  Air  Ministry  no  longer  required 
to  retain  it,  it  was  decided  that  the  land  should  be  transferred  to  the  Ministry  of 
Agriculture  pursuant  to  section  88  of  the  Agriculture  Act,  1947,  and  it  was  placed 
under  the  control  of  the  Agricultural  Land  Commission.  The  Agricultural  Land 
Commission,  who  thus  became  responsible  for  the  management  of  the  land,  were 
advised  by  and  carried  out  their  executive  functions  through  the  medium  of  the 
Lands  Service  which  is  an  integral  part  of  the  Ministry  of  Agriculture.  The  Lands 
Service  in  turn  carried  out  their  executive  fimctions  through  the  Dorset  Agricultural 
Executive  Committee.  The  question  arose  as  to  whether  the  land  should  be  sold 
back  to  the  three  owners,  or  the  then  owners  of  the  three  farms  from  which  the 
land  had  been  severed,  or  should  be  let  in  blocks  to  the  neighbouring  farmers,  or 
should  be  divided  into  two  or  more  independent  fully  equipped  holdings  or  formed 
into  a single  fully  equipped  holding.  The  Minister  of  Agriculture  was  apparently 
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being  committed  to  a policy  whereby  the  lands  which  had  originally  cost  £12,106 
were  to  be  handed  over  to  tihe  Commissioners  of  Crown  Lands  to  be  equipped  as  a 
self-contained  unit  at  a cost  of  £32,000,  notwithstanding  the  fact  that  the  best  rent 
that  could  possibly  be  obtained  was  £2,100  gross  (£1,400  net  after  allowing  for 
•repairs  and  depreciation)  and  notwithstanding  the  fact  that  the  previous  owners  were 
anxious  to  repurchase  their  respective  holdings  for  £21,000. 

5.  Ultimately  a public  inquiry  was  held  by  Sir  Andrew  Clark,  Q.C.,  who  was 
appointed  by  the  Ministry  of  Agriculture  for  that  purpose.  His  report  to  the 
Minister  (Cmd.  9176)  which  is  dated  June,  1954,  makes  it  abundantly  clear  that  the 
causes  of  all  the  public  concern  lay  in  the  fact  that  as  a result  of  the  multiplicity 
of  persons  concerned  the  Minister  was  being  committed  to  a policy  which  was 
thought  to  be  unfair  to  the  original  owners  of  the  lands,  was  not  in  the  public 
interest  and  was  unjustifiable,  and  was  a policy  which  the  Minister  would  have  been 
most  unlikely  to  support  if  a fair  report  of  the  facts  had  been  placed  before  him. 

6.  Two  points  relating  to  the  Crichel  Down  case  should  be  emphasised.  The  first 
is  that  there  was  never  any  adverse  criticism  of  the  method  used  to  achieve  the 
original  compulsory  purchase  by  the  Air  Ministry,  and  the  only  public  inquiry  that 
was  involved  was  the  public  inquiry  by  Sir  Andrew  Clark,  Q.C.,  which  was  a 
thoroughly  satisfactory  inquiry  and  the  means  of  bringing  to  light  the  most  undesir- 
able features  of  the  policy  which  was  being  pursued.  The  second  is  that  local 
government  was  at  no  time  and  in  no  way  concerned  with  the  case. 

7.  In  the  Pilgrim  case  the  facts  were  that  in  1950  Mr.  Pilgrim  bought  a vacant 
plot  of  land  adjoining  his  house  with  the  object  of  preventing  it  from  becoming  a 
nuisance  and  with  the  intention  of  selling  it  so  that  it  should  be  built  upon.  He 
raised  a mortgage  on  his  house  of  £500  to  pay  for  it.  No  claim  was  ever  submitted 
to  the  Central  Land  Board  for  loss  of  development  rights  imder  the  Town  and 
Coimtry  Planning  Act,  1947,  and  later,  when  the  local  borough  council  acquired  the 
land  under  a compulsory  order,  they  were  only  allowed  to  pay  a price  of  £65  which 
was  based  on  its  existing  use  value.  Mr.  Pilgrim  eventually  committed  suicide. 

8.  The  local  borough  council  did  not  know  that  there  would  be  this  financial 
hardship  when  they  made  the  compulsory  purchase  order  and,  later,  when  they  knew 
of  the  financial  hardship,  they  applied  to  the  Minister  of  Housing  and  Local  Gov- 
ernment for  permission  to  pay  more,  but  were,  quite  properly  and  inevitably,  told 
that  they  could  not  lawfully  do  so. 

9.  The  trouble  in  this  case  arose  wholly  out  of  the  correct  application  of  the 
substantive  law  of  the  country  and  not  in  any  way  out  of  the  working  of  any 
tribunal  or  administrative  procedure,  or  procedure  for  the  compulsory  purchase  of 
land.  In  this  case  also  the  local  government  authority  was  in  no  way  to  blame 
as  they  had  in  fact  done  more  than  their  duty  required  in  an  attempt  to  avoid 
hardship. 

The  Terms  of  Reference — (II)  Meaning  of  “ Tribunals  ” 

10.  We  have  experienced  some  difiaculty  in  forming  an  opinion  as  to  the  meaning 
of  the  phrase  “ tribunals  other  than  the  ordinary  courts  of  law  ” in  the  terms  of 
reference  of  the  Committee.  Lord  Justice  Fry  in  Royal  Aquarium  and  Summer  and 
Winter  Garden  Society  v.  Parkinson  [1892]  1 Q.B.  446  said  that  the  word  “ tribunal  ” 
has  not,  like  the  word  “ court,”  an  ascertainable  meaning  in  English  law.  Further- 
more, it  was  held  in  Dawkins  v.  Lord  Rokeby,  L.R.  8 Q.B.  255,  that  a military 
court  of  inquiry  ” though  not  a court  of  record,  nor  a court  of  law,  nor  coming 
within  the  ordinary  definition  of  a court  of  justice  is  nevertheless  a court  duly  and 
legally  constituted.” 

11.  If  the  terms  of  reference  of  the  Committee  are  meant  to  be  strictly  definitive, 
the  word  “ tribunals  ” in  the  first  part  of  the  terms  of  reference  should  presumably 
be  regarded  as  embracing  every  body  which  performs  judicial  functions  other  than 
the  courts  of  justice  whether  the  courts  of  justice  be  the  Queen’s  Courts  or  palatinate 
Courts.  Also,  as  a corollary  to  this,  the  phrase  in  paragraph  (6)  of  the  terms  of 
reference — ” such  administrative  procedures  as  include  the  holding  of  an  inquiry 
or  hearing” — should  be  regarded  as  referring  exclusively  to  procedures  which  do 
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not  involve  any  judicial  or  quasi-judicial  function.  This  would  lead  us  to  the  con- 
clusion that  the  phrase  “ the  procedure  for  the  compulsory  purchase  of  land  ” which 
occurs  at  the  end  of  paragraph  (A)  of  the  terms  of  reference  must  be  read  in  its 
narrowest  sense  and  that  the  procedure  for  obtaining  power  to  purchase  land  com- 
piUsorily  is  excluded  from  the  consideration  of  the  Committee  and  that  the  Com-  • 
mittee  are  only  concerned  to  consider  the  procedure  for  executing  power  for  the 
compulsory  purchase  of  land  after  the  power  has  been  obtained.  The  procedure 
for  obtaining  the  power  involves  a judicial  or  quasi-judicial  function  which  would 
be  more  closely  related  to  paragraph  (a)  of  the  terms  of  reference,  but  the  execution 
of  the  power  is  purely  administrative  except  in  so  far  as  any  dispute  as  to  the  com- 
pensation payable  may  have  to  be  referred  to  and  settled  by  the  Lands  Tribunal. 

12.  We  have  come  to  the  conclusion  that  the  Lord  Chancellor  cannot  have 
interided  that  the  terms  of  reference  of  the  Committee  should  be  limited  in  this 
illogical  way  and  that  the  only  course  which  the  Committee  will  be  able  to  adopt 
is  to  regard  the  terms  of  reference  as  being  very  loosely  drawn  and  as  being 
intended  to  do  iio  more  than  give  a general  indication  of  the  sort  of  questions  to 
which  the  Committee  might  direct  their  attention. 

Tribunals,  Inquiries  and  Hearings 

13.  Tribunals  which  are  constituted  under  any  Act  of  Parliament  by  a Minister, 
of  the  Crown  or  for  the  purposes  of  a Minister’s  functions  would  include — 

(1)  Tribunals  constituted  to  conduct  inquiries  under  section  290  of  the  Local 

Government  Act,  1933,  under  which  the  Secretary  of  State,  the  Minister  of 
Housing  and  Local  Government,  the  Minister  of  Transport  and  Civil  Avia- 
tion or  any  Board  or  Commissioners  may  cause  a local  inquiry  to  be  held 
where  he  or  they  are  authorised  under  that  Act  to  determine  any  difference, 
to  make  or  confirm  any  order,  to  frame  any  scheme,  to  give  any  consent, 
confirmation,  sanction  or  approval  to  any  matter  or  otherwise  to  act  under 
that  Act  and  in  the  case  of  the  Secretary  of  State  or  the  Minister  of 
Housing  and  Local  Government  where  he  is  authorised  to  hold  an  inquiry 
either  under  that  Act  or  under  any  other  enactment  relating  .to  the  functions 
of  a local  authority. 

(2)  Tribunals  constituted  to  conduct  inquiries  under  the  Public  Health  Act,' 

1936,  under  which  the  Minister  of  Housing  and  Local  Government  is 
authorised  to  hold  an  inquiry  in  any  case  where  he  is  authorised  by  that 
Act  to  determine  any  difference,  to  make  any  order,  to  frame  any  scheme, 
to  give  any  consent,  confirmation,  sanction  or  approval  or  otherwise  to  act 
under  that  Act  and  in  any  other  case  where  he  deems  it  advisable  that  a 
local  inquiry  should  be  held  in  relation  to  any  matter  concerning  the  public 
health  in  any  place. 

(3)  Tribunals  constituted  to  conduct  inquiries  under  section  104  of  the  Town 

and  Country  Planning  Act,  1947,  under  which  the  Minister  may  cause  a 
local  inquiry  to  be  held  for  the  purpose  of  the  exercise  of  any  of  his 
functions  under  that  Act ; also  tribunals  constituted  to  conduct  “hearings  ” 
under  section  15  of  that  Act  which  provides  that  the  Minister  may  require 
an  application  to  develop  land  to  be  referred  to  the  Minister  for  determina- 
tion, but  that  before  determining  any  such  application  the  Minister  shall, 
if  either  the  applicant  or  the  local  planning  authority  so  desire,  afford  to 
each  of  them  an  opportunity  of  appearing  before  or  being  heard  by  a 
person  appointed  by  the  Minister  for  the  purpose ; also  tribunals  con- 
stituted to  enable  a Minister  to  determine  an  appeal  under  section  16  of 
that  Act  against  the  refusal  or  the  deemed  refusal  of  a local  planning 
authority  to  grant  an  unconditional  permission  for  the  development  of  land 
and  tribunals  constituted  under  that  section  to  determine  such  appeals  on 
their  own  authority  as  a result  of  a provision  to  that  effect  contained  in  a 
development  order ; also  tribunals  constituted  under  section  21  of  that 
Act  to  afford  to  any  person  aggrieved  by  the  revocation  or  modification’ 
of  a planning  permission  an  opportunity  of  “ appearing  and  being  heard.” 
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(4)  Tribunals  constituted  under  section  178  of  the  Housing  Act,  1936 — which 
provides  that  for  the  purposes  of  the  execution  of  his  powers  and  duties 
under  that  Act  the  Minister  may  cause  such  local  inquiries  to  be  held  as 
he  may  think  fit.  This  is  linked  with  several  other  provisions  in  the  Act 
under  which  the  Minister  is  obliged  to  hold  a public  local  inquiry  before 
confirming  a clearance  order  or  a compulsory  purchase  order  in  any  case 
where  an  owner  or  occupier  of  the  property  has  made  an  objection  and 
the  objection  is  not  withdrawn. 

14.  There  are  many  other  instances  where  tribunals  may  be  constituted  under  an 
Act  of  Parliament  by  a Minister  of  the  Crown  or  for  the  purposes  of  a Minister’s 
functions  but  the  instances  quoted  are  sufficient  to  illustrate  the  points  which  we 
wish  to  make  in  this  memorandum  of  evidence. 

Classification  of  Inquiries  and  Hearings 

15.  Whenever  Parliament  stipulates  in  an  Act  of  Parliament  that  there  must  be  an 
inquiry  or  hearing  before  certain  action  may  be  validly  taken  Parliament  does  so  for 
one  of  two  reasons,  namely;  — 

(1)  To  ensure  that  the  rights  of  a minority  are  not  unfairly  overridden  by  the 

action  of  a majority. 

In  a democracy,  it  is  axiomatic  that  the  action  which  is  to  be  taken 
whether  in  Parliament  or  in  a local  authority  shall  be  decided  by  a majority. 
This  inevitably  results  on  occasions  in  the  interests  of  a minority,  whether 
the  minority  be  an  individual  as  in  the  case  of  a landowner,  or  a group 
of  people  as  in  the  case  of  the  owners  of  a Roman  Catholic  School,  having 
to  be  considered  by  a majority  and  weighed  by  that  majority  against  what 
they  consider  to  be  the  public  interest.  In  such  a case,  it  is  right  that  the 
minority  should  be  given  the  right  to  dispute  whether  the  action  which  is 
proposed  is  in  fact  in  the  public  interest  or  whether  the  compensation  which 
the  law  provides  is  likely  to  fall  so  far  short  of  what  is  adequate  that 
although  the  action  which  is  proposed  is  in  the  publio  interest  the  public 
interest  could  and  should  be  served  in  some  other  way. 

(2)  To  ensure  that  the  action  which  is  proposed  is  in  fact  in  the  public  interest 

even  though  there  is  no  suggestion  that  the  rights  of  any  minority  need 
protection. 

16.  Parliament  has  also  made  provision  for  an  inquiry  or  hearing  to  be  held  in 
certain  circumstances  otherwise  than  as  a requirement  before  certain  action  is  to  be 
taken.  For  instance,  the  Minister  of  Housing  and  Local  Government  is  authorised 
to  hold  an  inquiry  whenever  he  deems  it  advisable  in  relation  to  any  matter  con- 
cerning the  public  health  in  any  place  and  under  this  authority  he  may  hold  an 
inquiry  merely  to  ascertain  and  give  the  widest  publicity  to  the  past  actions  of  a 
local  authority  or  to  the  present  condition  of  the  public  health  services  of  a local 
authority. 

17  In  all  these  cases  it  wiU  probably  be  accepted  by  all  that  it  would  be  better 
that  the  ordinary  courts  of  law  should  conduct  the  inquiry  if  that  is  a practical  pos- 
sibility, but  it  is  not  a practicable  possibility  where  an  issue  of  public  poficy  is  involved 
as  it  is  fundamental  in  the  constitutional  law  of  the  country  that  only  Parliament 
and  subordinate  bodies  to  whom  Parliament  may  delegate  the  power  shall  legislate 
and  decide  matters  of  public  policy  and  the  Courts  shall  decide  issues  which  arise 
within  the  legislation. 

Judicial  and  Qnasi-Judicial  Decisions 

18.  The  Donoughmore  Committee  on  Ministers’  Powers  (Cmd.  4060),  which 
reported  in  1932,  comprised  men  and  women  of  great  learning  and  wisdom  and  the 
composition  of  the  Committee  demands  that  the  most  respectful  attention  should 
be  paid  to  their  conclusions  and  recommendations.  Their  analysis  and  explanation 
of  judicial  or  quasi-judicial  decision  set  out  on  page  71  et  seg.  of  their  report  is 
masterly  and  we  do  not  consider  that  it  can  be  improved  upon. 
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19.  Nor  do  we  wish  to  qualify  the  conclusions  which  were  made  by  that  Com- 
mittee and  which  were  set  out  on  page  98  of  their  report  as  to  the  safeguards  which 
should  obtain  when  either  judicial  or  quasi-judicial  functions  are  entrusted  to 
Ministers  or  to  Ministerial  tribunals,  except  that  we  do  not  accept  the  recom- 
mendation that  “in  every  case  in  which  a statutory  public  inquiry  is  held”  there 
should  be  publication  of  the  report  made  by  the  person  holding  the  inquiry,  subject 
only  to  the  reservation  that  in  exceptional  cases  the  Minister  may  hold  that  on 
special  grounds  publication  would  be  against  the  public  interest.  While  recognising 
that  there  may  be  types  of  inquiry  where  publication  would  be  desirable,  as  where 
the  inquiry  is  held  with  reference  to  a project  initiated  by  a Minister,  we  think  that 
in  the  generality  of  cases  the  inspector’s  report  should  not  be  published. 

Inquiries  info  Proposals  initiated  by  Ministers 

20.  Everyone  who  is  concerned  with  the  maintenance  of  the  two  constitutional 
principles  regarding  the  Supremacy  of  Parliament  and  the  Rule  of  Law  must  have 
been  disturbed  to  find  that  in  Re  London — Portsmouth  Trunk  Road  {Surrey)  Com- 
pulsoiy  Purchase  Order  {No.  2),  1938  [1939]  2 AH  E.R.  464,  which  related  to  a 
proposal  of  the  Minister  of  Transport  to  establish  a trunk  road,  and  in  Franklin 
& Ors.  V.  Minister  of  Town  and  Country  Planning  [1947]  2 All  E.R.  289,  which 
related  to  a proposal  of  the  Minister  of  Planning  to  establish  a new  town,  the 
Divisional  Court  of  the  King’s  Bench,  presided  over  by  Lord  Chief  Justice  Hewart 
in  the  first  case,  and  the  House  of  Lords  in  the  second,  found  that,  although  the 
public  inquiry  in  each  case  involved  a consideration  of  the  rights  of  minorities, 
nevertheless  the  inquiry  was  not  to  be  regarded  as  a quasi-judicial  proceeding. 
The  inquiry  could  not  in  fact  be  so  regarded  because  the  Minister  who  caused  the 
inquiry  to  be  held  was  himself  responsible  for  the  proposal  which  was  the  subject 
of  the  inquiry  and  was  therefore  in  danger  of  being  “ judge  in  a cause  in  which 
he  held  an  interest.”  It  is  desirable  that  whenever  such  a situation  arises  the  Court 
should  have  the  power  to  set  aside  the  decision  if  the  circumstances  so  demand  on 
the  ground  that  the  inquiry  was  conducted  in  a manner  which  is  contrary  to  the 
rules  of  natural  justice  ; but  in  a case  where  Parliament  has  made  it  clear  by 
legislation  that  it  is  intended  that  a Minister  should  hold  an  inquiry  with  regard  to 
a proposal  which  he  himself  has  initiated,  the  Court  is  bound  to  come  to  the 
conclusion  that  Parliament  meant  that  the  proceedings  should  not  be  regarded  as 
judicial  or  quasi-judicial,  but  merely  as  administrative  and  that  as  the  whole  basis 
of  the  inquiry  is  repugriant  to  natural  justice  it  need  not  be  conducted  in  any 
respect  in  accordance  with  the  rules  of  natural  justice  and  is  in  fact  merely  an 
opportunity  for  those  who  are  aggrieved  “ to  let  off  steam.” 

21.  We  consider  that  it  is  important  that,  wherever  Parliament  confers  power  on  a 
Minister  to  initiate  a proposal  which  may  interfere  with  the  rights  of  individuals 
or  minorities  Parliament  should  provide  for  an  independent  inquiry  to  be  held 
not  by  the  Minister  who  is  initiating  the  proposal  but  by  an  independent  person 
or  body. 

22.  In  this  connection,  we  would  point  out  that  a Minister  is  capable  of  being 
regarded  in  two  different  capacities : for  many  purposes  he  is  deemed  to  be  a 
Minister  of  the  Crown  and  as  such  to  act  in  the  name  of  and  on  behalf  of  the 
Crown  ; but  he  is  also  a corporation  sole  with  perpetual  succession  and  if  Parliament 
find  from  time  to  time  that  they  must  confer  powers  on  a Minister  to  initiate 
proposals,  which  may  be  so  damaging  to  the  rights  of  individuals  as  to  make  it 
necessary  to  interpose  a public  inquiry,  it  is  wrong  that  that  public  inquiry  should 
be  a mere  fagade — no  more  than  an  opportunity  “ to  let  off  steam.”  In  order  that 
the  inviolate  position  of  the  Crown  may  be  preserved,  the  power  to  initiate  the 
proposal  should  be  conferred  on  the  Minister  in  his  corporate  capacity  and  not  in 
his  capacity  as  agent  for  the  Crown. 

23.  In  such  a case  an  independent  person  or  body  should  be  appointed  to  hold 
any  inq.uiry  that  may  be  necessary,  not  by  the  Minister  whose  proposal  is  to  be 
the  subject  of  the  inquiry  but  by  someone  independent,  as,  for  example,  the  Lord 
Chancellor.  The  report  to  the  Minister  should  determine  all  questions  in  dispute 
except  the  ultimate  question  relating  to  public  policy  . This  ultimate  question  should 
then  be  left  to  the  Minister.  In  this  way  it  would  be  clearly  seen  how  far  the  final 
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decision  of  the  Minister  was  determined  by  the  needs  of  public  policy  and  the 
Minister  could  be  properly  made  answerable  in  Parliament  to  justify  his  action  m so 
far  as  it  is  based  on  those  needs. 


The  Difference  between  an  Inquiry,  a Hearing  and  an  Appeal 

24.  There  is  a great  deal  of  room  for  argument  as  to  whether  there  is  in  fact  any 
fundamental  difference  between  an  inquiry,  a hearing  and  an  appeal.  The  expres- 
sions are  used  in  Acts  of  Parliament  as  may  be  most  appropriate.  Where  an 
appeal  lies  against,  say,  the  decision  of  a local  authority,  to  a Minister,  the  Act 
may  provide  that  before  determining  the  appeal  the  Minister  shall  hold  an  inquiry, 
or  alternatively,  shall  afford  the  appellant  an  opportunity  of  being  heard. 

25.  The  important  point  in  our  submission  is  that  wherever  the  law  provides  that 
a Minister  may  make  a decision  affecting  the  right  of  individuals  or  minorities 
Parliament  should  in  every  case  make  provision  for  there  to  be  an  inquiry  or 
hearing  in  public  into  the  proposal,  and  that  this  inquiry  or  hearing  should  in  every 
case  be  clearly  regarded  as  and  acknowledged  to  be  a quasi -judicial  proceeding. 
It  is  sometimes  suggested  that  Parliament  has  intended  that  there  should  be  a 
quasi-judicial  proceeding  where  the  proceeding  is  described  as  an  inquiry  and  a 
purely  administrative  proceeding  where  the  expression  hearing  is  usecL  ims 
dearly  disregards  the  fact  that  the  Courts  will  decide  whether  the  inquiry  or  hearing 
is  a quasi-judicial  proceeding  after  considering  the  object  which  is  to  be  obtained 
and  will  disregard  the  expression  which  is  used  in  the  statute.  It  would  be  much 
more  satisfactory  if  there  could  be  a clear  understanding  that  the  inquiry  or  hearing 
must  be  and  would  be  regarded  by  the  Courts  as  having  a judicial  element  wherever 
rights  of  minorities  or  of  individuals  are  involved. 


Advice  from  another  Ministry 


26  Whenever  a public  inquiry  is  held  or  there  is  a hearing  or  an  appeal  there  is 
always  the  possibility  that  a Ministry  other  than  the  one  whose  Minister  is  respon- 
sible for  the  inquiry,  hearing  or  appeal  may  be  concerned  ; for  instance  it  frequently 
happens  that  when  the  Minister  of  Housing  and  Local  Government  causes  an 
mamrv  to  be  held  into  an  application  to  develop  land  the  Minister  of  Agriculture, 
Fisheries  and  Food  is  concerned  because  the  land  is  of  agricultural  value.  In  such 
cases  it  is  at  present  the  practice  of  the  former  to  consult  the  latter  after  the  inquiry 
has  been  held  and  in  private.  At  the  best,  this  causes  a grave  feeling  of  disquiet 
among  those  whose  private  interests  are  at  stake  and  who,  it  should  be  remembered, 
frequently  have  to  incur  very  heavy  expense  in  defending  those  pnva^  interests 
wiA  very  little  hope  that  any  order  will  be  made  to  reimburse  thern.  There  have 
been,  however,  cases  in  which  it  has  eventually  appeared  that  a Minister  has  made 
representations  to  the  Minister  who  has  caused  an  inquiry  to  be  held  after  the 
inquiry  has  been  closed  and  has  made  these  representations  on  the  basis  of  incorrect 
facts  and  conclusions.  For  instance,  a local  authority  may  seek  authority  to 
develop  an  area  of  land  as  a cemetery.  The  Minister  of  Agriculture  ip^Y  contend 
in  private  to  the  Minister  of  Housing  and  Local  Government  that  this  should  not 
be  allowed  as  the  land  in  question  is  valuable  for  agriculture  and  that  there  is 
available  other  land  which  is  less  valuable  for  agriculture.  As  a result,  the  local 
authority’s  application  may  be  refused  and  then  when  it  is  too  late  for  the  decision 
to  be  reversed  the  local  authority  are  able  to  demonstrate  that  the  alternative  land 
is  for  technical  reasons  wholly  unsuitable  for  use  as  a cemetery. 


27.  This  procedure  whereby  consultation  between  two  Ministers  is  conducted  in 
private  is  said  to  be  justified  on  the  constitutional  principle  that  the  Crown  can 
only  act  as  one  and  that  therefore  the  two  Ministers  cannot  be  allowed  to  appear 
to  have  different  opinions  as  to  the  desirability  of  a particular  proposal.  We  do  not 
accept  that  this  is  an  adequate  justification  for  the  procedure  and  would  suggest 
that  it  should  be  easy  to  devise  a procedure  whereby  an  official  of  the  Ministry 
concerned — ^in  the  instance  quoted  it  would  be  an  official  of  the  Ministry  of 
Agriculture,  Fisheries  and  Food— should  give  evidence  at  the  inquiry  disclosing  the 
facts  on  which  he  intends  to  base  his  advice  to  his  Minister  so  that  those  facts  may 
be  challenged  if  they  are  disputable. 
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28.  Another  practice  to  which  there  are  serious  and  grave  fundamentai  objections 
is  the  practice  whereby  Honorary  Advisers  to  a Minister  are  permitted  to  give 
tendentious  evidence  at  a semi-judicial  inquiry  when  commissioned  to  do  so  (for 
fees)  by  one  side  or  the  other.  Instances  where  this  has  occurred  are  where  an 
Honorary  Adviser  on  Rural  Land  Utilisation  to  the  Minister  of  Agriculture, 
Fisheries  and  Food  has  been  retained  by  a private  interest  to  give  evidence  at  an 
inquiry  into  an  application  to  develop  land  in  cases  in  which  it  is  known  that  the 
Minister  of  Housing  and  Local  Government  who  caused  the  inquiries  to  be  held 
had  to  consult  the  Minister  of  Agriculture  after  they  were  closed,  and  where  the 
Honorary  Chairman  of  the  Committee  on  Ancient  Monuments  and  Buildings  of 
Architectural  Interest  allowed  himself  to  be  retained  to  give  evidence  in  support 
of  an  application  to  demolish  a scheduled  building. 

Droit  Administratif  and  Conseil  d’etat 

29.  We  are  aware  that  during  recent  years  suggestions  have  been  made  that 
there  should  be  created  a body  corresponding  to  the  Conseil  d’Etat  with  its  Com- 
mission du  Contentieux  as  a check  upon  the  executive.  We  only  mention  this  in 
order  to  record  our  opinion  that  such  an  institution  would  be  found  to  be  unsatis- 
factory in  operation  in  this  country  for  the  following  reasons:  — 

(1)  In  so  far  as  a Minister’s  decision,  following  an  inquiry,  is  based  upon  con- 

siderations of  public  policy  it  is  essential  that  his  discretion  should  be 
unfettered  and  that  he  should  remain  answerable  to  Parliament  and  to 
Parliament  alone  for  his  decision. 

(2)  The  existence  of  the  Commission  du  Contentieux  in  France  is  regarded  as  a 

sufficient  reason  to  exclude  the  civil  courts  in  that  country  from  interfering 
with  administrative  and  executive  decisions. 

(3)  In  England  the  civil  courts  still  retain  their  right  to  review  administrative 

and  executive  decisions  to  ensure  that  they  are  not  ultra  vires  and  have 
been  properly  reached. 

(4)  The  only  type  of  case  which  the  Commission  du  Contentieux,  if  it  had  been. 

established  in  this  country,  would  have  dealt  with  in  a different  manner  than 
that  which  the  civil  courts  did  in  fact  adopt  is  the  type  involved  in 
Liversidge  v.  Anderson  [1942]  A.C.  206,  in  which  the  House  of  Lords 
decided  that  they  could  not  ask  the  Secretary  of  State  to  satisfy  the  courts 
that  he  had  reasonable  cause  to  believe  that  it  was  necessary  to  detain 
an  individual  under  Regulation  18b  of  the  Defence  Regulations.  If  this, 
decision  of  the  House  of  Lords  was  sound  in  law  it  was  none  the  less 
regrettable,  but  the  remedy  is  in  the  hands  of  Parliament. 


Examination  of  Witnesses 


Alderman  L.  G.  H.  Alldridge,  C.B.E. 

Alderman  J.  B.  Maudsley 
Mr.  Philip  Dingle,  C.B.E.,  LL.M. 

Mr.  H.  Bedale,  O.B.E. 

Sir  Harold  Banwell  {Secretary) 

on  behalf  of  the  Association  of  Municipal  Corporations. 

Called  and  Examined 


Chairman : I think  that  Professor 

Wheare  has  some  questions  which  he 
would  like  to  put  to  you  on  your  Memo- 
randum. so  I will  begin  by  asking  him 
to  put  his  points. 

3922.  Professor  Wheare-,  I wanted  to 
come  to  the  point  which  you  have  in 


paragraph  19  about  the  publication  of 
inspectors’  reports.  I think  what  you  say 
is  that,  except  in  the  case  of  a project, 
initiated  by  a.  Minister,  you  do  not  think 
the  inspector’s  report  should  be  pub- 
lished?-^  Mr,  Dingle : We  do  not  ask 

that  it  should  be  published,  yes.,  ; ’ 
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3923.  1 wonder  if  you  could  say  why? 

The  Ministry  of  Education  publish 
them? ^Yes. 

3924.  As  far  as  I can  see,  you  do  not 
ffive  any  argument,  but  say  that  from 
your  experience  they  should  not  be  pub- 
lished. Put  it  this  way:  could  you  say 

what  harm  it  would  do? When  the 

Donoughmore  Committee  recommended 
that  reports  should  be  published,  one  of 
the  reasons  why,  we  understand,  that 
recommendation  was  not  accepted  was 
that  it  would  lead  probably  to  two 
reports,  one  suitable  for  publication  and 
the  other  with  the  real  meat  in  it.  Any- 
thing that  would  drive  us  to  that  sort  of 
situation  would  be  undesirable. 

First  of  all  the  report  deals  with  find- 
ings of  facts  which  may  have  been  in 
dispute,  and  secondly  the  report  may 
deal  with  matters  of  public  policy,  and 
then  there  might  be  a final  part  in  which 
the  inspector  might  venture  recommen* 
dations.  I see  no  harm  in  publishing  the 
first  part  of  the  report  if  it  is  desired  to 
do  so.  For  the  second  part  of  the  report 
dealing  with  public  policy  I would  have 
thought  there  was  less  of  a case  for  pub- 
lication, and  indeed  when  you  get  to  the 
part  of  the  report  which  ventures  on 
recommendations  I should  have  thought 
there  was  quite  a strong  case  for  not 
publishing  the  report.  Nowadays  Par- 
liament seems  to  impose  a duty  on  the 
Minister  to  co-ordinate  policy  over  the 
whole  country  and  any  animadversions 
of  the  inspector  on  matters  which  are  so 
directly  the  concern  of  the  Minister 
might  be  undesirable,  particularly  on  a 
matter  which  a Minister  may  have  to 
take  to  his  colleagues  in  committee  be- 
fore he  finally  makes  a decision. 

If  one  is  going  to  have  the  part  of  the 
report  dealing  with  facts  published,  1 
suppose  the  most  useful  result  would  be 
that  in  so  far  as  it  relates  to  a quasi- 
judicial enquiry,  any  person  interested 
could  apply  to  the  courts.  I think  we 
all  agree  that  if  that  road  is  going  to  be 
open  there  is  another  essential ; namely, 
that  to  prevent  a person  from  applying 
to  the  courts  and  wasting  his  time  en- 
tirely, there  would  have  to  be  an  inter- 
mediate stage  so  that  he  could  be  told— 
even  if  the  courts  might  decide  that  the 
inspector  had  misdirected  himself  in  a 
finding  of  fact — ^that  for  reasons  _ of 
public  policy  the  Minister  or  the  Cabinet 
would  have  come  to  the  same  decision. 

3925.  If  the  inspector’s  report  is  pub- 
lished, the  Minister  has  not  yet  given  his 


decision,  but  an  objector  runs  into  court 

at  that  stage? thought  the  report 

would  be  published  at  the  time  of  the 
decision.  The  person  who  had  appeared 
at  the  enquiry  might  be  tempted  to  go  to 
court  to  get  a finding  of  fact  disturbed 
on  the  ground  of  misdirection,  when,  in 
fact,  it  would  not  make  any  difference 
because  the  public  policy  element  would 
produce  the  same  result.  The  Minister 
should  be  able  to  make  that  clear  so  as 
to  prevent  waste  of  the  court’s  time. 

3926.  Fruitless  litigation  might  occur 

— that  is  one  drawback.  The  other  is 
embarrassment  to  Ministers.  Having  to 
defend  a decision  embarrasses  the 
Minister? If  the  inspector  animad- 

verts on  matters  of  policy,  it  redounds 
on  the  Minister  and  ultimately  Parlia- 
ment. 

3927.  And  yet  the  Minister  of  Educa- 
tion is  in  this  position? 1 am  not 

aware,  on  the  reading  of  those  reports, 
that  he  ever  does  get  himself  in  that 
position. 

Chairman : We  were  told  by  the  Per- 
manent Secretary  of  the  Ministry  of 
Education  that  there  were  occasions  on 
which  the  Minister  had  differed  from  the 
published  report  of  the  inspector  and  had 
said  so  and  given  his  decision.  I do  not 
think  that  it  is  to  be  assumed  that  the 
Minister  has,  in  fact,  always  accepted  the 
inspector’s  view  as  published.  He  seems 
to  have  been  able  to  differ  when  he 
wanted. 

3928.  Professor  Wheare:  What  in- 

terests me  is  that  you  are  representing  a 
great  number  of  local  authorities  whose 
projects  have  often  been  enquired  into 
and  reported  on  by  inspectors,  but  they 
do  not  want  to  know  what  is  put  in  the 
report?  That  wou!ld  be  the  considered 

view? ^Yes.  Let  me  put  it  precisely. 

We  are  not  asking  for  it ; we  would  not 
object  if  it  were  desired  to  publish  the 
report,  but  we  put  in  a caveat:  if  you 
do  so  and  if  it  is  in  connection  with  an 
enquiry  which  is  quasi-judicial,  there 
ought  to  be  some  procedure  to  prevent 
money  and  the  time  of  courts  being 
wasted  if,  in  fact,  the  facts  are 
immaterial. 

3929.  In  paragraph  22  of  the  Memo- 
randum you  mention  that  a Minister  _ is 
capable  of  being  regarded  in  two  dif- 
ferent capacities : acting  on  behalf  of 
the  Crown  and  also  a corporation  sole 
with  perpetual  succession.  I wondered 
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whether  it  was  an  important  distinction 

from  our  point  of  view? 'I  think  it 

does  become  important  in  relation  to 
these  functions  which  Parliament  is  ask- 
ing a Minister  himself  to  initiate — that  is 
what  these  paragraphs  are  related  to.  If 
he  has  always  to  initiate  those  in  the 
full  name  of  the  Cabinet  and  with  the 
backing  of,  I suppose,  the  Government,  it 
seems  to  me  it  is  rather  a hollow  pre- 
tence to  keep  up  the  idea  of  enquiry.  If 
one  is  going  to  preserve  any  semblance 
of  purpose  in  the  enquiry,  other  than  the 
letting  off  of  steam,  I think  one  has  to 
ask  him  to  regard  himself  as  acting  in 
his  corporation_sole  capacity — putting  up 
a proposal  to  be  reasonably  considered 
from  an  independent  point  of  view. 

3930.  How  long  have  these  Ministers 
been  a corporation  sole?  Has  this  always 
been  so?  He  could  always  distinguish 

his  position? Certainly  since  1919. 

May  I say  that  I think  that  is  going  to 
become  more  important.  For  example 
hospitals  are  now  vested  in  the  Minister 
of  Health  in  his  corporate  capacity. 

3931.  The  other  thing  I wanted  to  ask 
about  was  the  reference  to  honorary  ad- 
visers in  paragraph  28,  where  you  say 
some  rather  severe  things.  Ministers 

have  a list  of  honorary  advisers? 

do  not  think  it  is  in  the  plural.  There  is 
only  ;one  adviser  to  the  iMinistry  of 
Agriculture  on  rural  land  utilisation,  and 
there  are  only  three  cases  we  have  in 
mind  in  this  paragraph.  One  is  the  case 
where  the  honorary  adviser  of  the  Minis- 
try of  Agriculture  gave  evidence  at  an 
enquiry  having  been  retained  by  a 
county  council  to  suggest  that  certain 
land  was  valuable  to  agriculture  and 
ishould  not  be  otherwise  used.  The 
second  case  was  where  the  same  honor- 
ary adviser  to  the  same  Ministry  gave 
evidence  at  the  instance  of  a county 
borough  to  say  that  the  land  in  question 
could  be  used.  The  third  was  a case 
where  the  chairman  of  the  Ministry  of 
Works  Committee  on  Buildings  of  Archi- 
tectural Interest  gave  evidence  on  behalf 
of  Woolworiths  that  it  was  all  right  to 
pull  down  a building  in  Oxford. 

3932.  And  what  is  your  objection  to 
that?  That  they  are  on  both  sides  at 

once? 1 think  it  is  felt  that  if  the 

honorary  adviser  is  going  to  be  con- 
sulted— at  any  rate  on  present  procedure 
— by  the  Ministry  of  Housing  and  Local 
Government  and  is  going  to  give  inde- 
pendent advice  it  is  wrong  that  the  whole 


weight  of  his  advice  should  be  available 
for  fee  or  reward  to  one  side  or  the 
other — particularly  where  the  same  man 
was  able  to  give  advice  in  two  different 
ways  in  two  different  enquiries  in  the 
particular  area. 

3933.  Mr.  Burman : May  we  go  back 
to  inspectors’  reports?  You  suggest  in 
paragraph  23  'that  there  should  be  an 
independent  body  of  inspectors  under 
the  Lord  Chancellor  to  hold  enquiries  in 
cases  where  a Minister  is  the  initiating 
authority.  We  have  had  suggestions  that 
it  should  cover  all  enquiries,  in  the  same 
way  as  the  Ministry  of  Education  has 
independent  inspectors  and  in  Scotland 
they  have  independent  inspectors.  What 

are  your  views  on  that? ^I  would  say 

as  a preliminary  that  this  independence 
may  be  more  apparent  than  real.  The 
only  benefit  would  be  to  avoid  any  in- 
spector feeling  under  pressure  to  report 
to  a Minister  in  a certain  way,  I doubt 
whether  persons  taken-  from  an  indepen- 
dent panel  would  know  the  right  ques- 
tions to  ask,  because ' they  would  not 
pretend  to  know  what  issues  of  national 
policy  were  in  the  Minister’s  mind. 

3934.  You  feel  then  that  the  inspecto-r 
should  know  what  is  in  the  Minister’s 

mind? On  national  policy  certainly, 

otherwise  he  might  hold  an  enquiry  and 
forget  to  ask  the  questions  on  the  issues 
which  were  very  much  relevant  to  the 
Minister’s  decision. 

3935.  I wonder  if  you  would  like  to 

tell  us  what  means  a local  authority  nor- 
mally uses  to  get  hold  of  land  it  may 
want  before  it  resorts  to  compulsory 
purchase — Do  they  negotiate  first  of  all, 
or  what? Normally  .they  do.  It  de- 

pends whether  they  are  a large  or  a 
small  local  authority.  If  a small  one, 
they  have  to  pass  a resolution  first  and 
then  they  ask  the  District  Valuer  to  nego- 
tiate— which  I think  means  that  if  there 
are  many  ownerships  to  be  acquired  it 
is  a foregone  conclusion  that  it  will  prob- 
ably require  a compulsory  purchase 
order.  If  they  are  a larger  local  autho- 
rity they  have  their  own  valuer  and 
negotiate  through  him.  He  negotiates 
for  them  with  the  owner.  He  negotiates 
with  the  knowledge  that  he  has  to  get  the 
District  Valuer  to  approve  his  figures  in 
the  end. 

3936.  You  can  say  fairly  that  in  the 
majority  of  cases  the  owner  is 
approached  by  ordinary  negotiation  in 

the  first  place? ^In  the  majority  of 

cases.  , . . 
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3937.  But  there  are  cases  where  a com- 

pulsory purchase  order  is  asked  for 
straightaway? ^Yes. 

3938.  What  sort  of  cases  would  those 

be? ^Where  there  is  a large  area  with 

a great  multiplicity  of  ownerships.  Take 
my  own  city,  Manchester.  We  have  not 
only  the  usual  freeholds  and  leaseholds 
to  consider,  but  an  enormous  complica- 
tion of  chief  rents,  overriding  rents,  in- 
demnified chief  rents,  and  it  is  likely  that 
compulsory  powers  will  be  needed  for 
any  large  area  in  the  centre  of  the  city. 
By  large  area,  I mean  anything  over  an 
acre  or  so. 

3939.  When  wohld  the  people  know? 
What  lapse  of  time  occurs  before  the 

order  is  applied  for? In  most  cases 

I think  they  would  know  very  early, 
because  the  land  is  designated  under  the 
development  plan,  and  there  are  some 
years  of  warning  that  it  is  coming  into 
force.  I would  say  that  in  every  case 
they  are  consulted  or  written  to,  although 
they  may  not  be  negotiated  with,  before 
there  is  a compulsory  purchase  order. 

3940.  In  other  words  they  have  to 

have  time  to  prepare  their  case? ^Yes. 

3941.  And  do  you  know  of  any  cases 
where  local  authorities  have  acquired 
land  compulsorily  and  given  a right  to 
pre-emption  in  case  they  would  not  need 

all  the  land  they  purchased? ^Very 

seldom.  I think  I have  had  one  case 
in  my  own  experience. 

3942.  The  complaint  is  made  that  a 
local  authority  buy  land  at  one  price 
and  are  apt  to  get  rid  of  it  at  another. 

Have  you  any  views  on  that  at  all? 

It  is  usual  for  a local  authority  to  find, 
if  they  buy  the  whole  of  the  land  in 
a rectangle  and  marry  all  the  ownerships 
together,  that  they  can  secure  a better 
price  for  it  when  they  lease  it  or  sell  it. 

3943.  On  the  procedure  at  enquiries, 
have  you  any  comments  on  the  time 
taken  or  any  time  lag  that  may  occur 
between  various  points — not  only  at  the 
enquiries,  but  between  the  ^ time  the 
enquiry  commences  and  the  time  of  the 

Minister’s  decision? think  the 

general  opinion  among  the  members  of 
the  Association  is  that  the  enquiries  take 
far  too  long.  I would  qualify  that  in 
relation  to  slum  clearance  enquiries,  to 
which  we  have  all  given  a lot  of  atten- 
tion recently  because  the  Minister  asked 
us  for  proposals  to  speed  up  slum 
clearance.  My  own  opinion  is  that  it 


does  not  matter  whether  the  slum 
clearance  procedure  takes  six  months  or 
ten  months,  provided  you  feed  the 
sausages  into  the  machine  at  a regular 
rate. 

3944.  What  about  ordinary  enquiries? 
^They  are  too  slow. 

3945.  That  is  before  the  enquiry  takes 

place  or  after? The  main  complaint 

is  about  afterwards. 

3946.  And  at  the  enquiries  do  you  find 

the  local  authorities  usually  open  with 
a statement  of  their  case? Yes. 

3947.  And  they  can  be  cross-examined 

on  that,  or  they  are  willing  to  be? 

Yes. 

3948.  There  is  another  matter,  which 
I do  not  think  you  have  said  anything 
about  in  your  Memorandum — ^the  Local 
Valuation  Courts.  Are  those  proper 
bodies,  do  you  think,  knowing  how  they 
are  composed,  to  hear  cases  in  their  own 

locality? 1 can  only  speak  with 

knowledge  of  the  one  in  our  locality — 
you  are  referring  to  local  valuation 
panels? 

3949.  Yes. 1 would  say  that  in 

Lancashire  it  is  working  quite  smoothly 
and  happily.  It  is  a big  panel  and  they 
usually  contrive  that  the  local  people  do- 
not  sit  on  local  cases. 

3950.  Do  you  know  if  that  is  general? 

General  in  all  the  larger  counties, 

but  it  is  not  possible  to  the  same  extent 
in  some  of  the  smaller  ones. — Alderman 
Alldridge:  As  an  Association  we  have 
received  no  complaints  yet,  but,  of 
course,  it  is  early  days  to  see  the  work- 
ings of  these  valuation  panels. 

3951.  Professor  Wheare:  On  the  point 
about  the  local  authority  opening  the 
case  which  was  mentioned  just  now,, 
would  you  go  further  and  say  that  that 
is  a proper  thing  to  happen  from  the 
point  of  view  of  the  citizen— the 
objector— that  the  case  should  be  stated 

before  him  and  opened  in  that  way? 

Mr.  Dingle:  Certainly. 

3952.  The  Association  would  think 

that  was  a proper  thing  to  do  and  back 
it? ^Yes. 

3953.  Lord  Linlithgow:  I understood 
you  to  say  just  now  that  where  there  has. 
been  a compulsory  purchase  order  and 
no  right  of  pre-emption  and  some  of  the- 
land  is  then  not  wanted  for  one  reason 
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or  another,  that  the  land  is  then  some- 
times sold  again  at  a profit  to  the 

Corporation? Yes,  It  is  always  sold 

at  the  highest  price  one  can  obtain. 

3954.  You  think  that  is  fair?  I want 
to  be  quite  clear.  If  I own  a piece  of 
land  and  a compulsory  purchase  order 
is  put  on,  and  it  goes  to  valuation,  I 
get  a price  which  I probably  consider 
a bad  one,  but  I have  to  accept  it.  You 
may  then  sell  the  land  in  the  open 

market  at  a fairly  extensive  profit? 

I think  you  misunderstood  me.  If  you 
sell  me  a small  parcel  of  land  within  a 
rectangle — me  being  a corporation  in  this 
case — I can  by  compulsory  powers 
acquire  all  the  land  in  that  rectangle. 
The  average  price  I can  get  for  it  if 
I sell  it  or  lease  it  as  a whole  is  nearly 
always  much  higher  than  the  small 
pockets  within  it  can  be  sold  for  before 
they  are  married.  That  is  all  I was 
saying.  I do  not  say  it  is  right — if  I 
understood  you — to  buy  your  land  at 
one  price  and  then  find  we  have  made 
a mistake  and  sell  it  in  the  open  market 
at  a profit — no. 

3955.  One  has  been  told  there  have 
been  occasions  where  that  has  in  fact 
happened,  and  it  has  caused  a certain 
amount  of  publicity.  You  would  not 
regard  that  as  fair  dealing  as  far  as  the 

citizen  is  concerned? 1 would  not 

regard  that  as  right.  I think  that  in  a 
few  cases  when  the  1947  Act  was 
in  force  and  before  the  1954  Act  came 
into  force,  it  was  inevitable  that  that 
result  would  obtain.  We  had  to  buy  at 
existing  use  value,  and  there  was  a 
reduction  for  an  assumption  that  it  was 
not  with  vacant  possession.  That  I think 
was  partly  remedied  by  the  1954  Act. 
That  was  the  sort  of  thing  that  was 
responsible  for  the  Pilgrim  case. 

3956.  Is  there  anything  to  prevent  a 
local  authority  doing  that  very  thing: 
taking  the  land,  not  wanting  it,  and  then 
selling  it  at  a higher  price?  You  may 
refuse  permission,  for  instance,  to  build 
a garage.  In  fact  the  plan  changes  ; you 
acquire  the  land  and  you  may  then  sell 
it  at  a good  price  for  a garage.  Is  there 
anything  to  prevent  you  doing  that?  Is 

it  legal? ^It  is  legal  if  the  local 

authority  are  also  the  planning  authority 
and  can  properly  give  consent,  by  chang- 
ing their  mind,  for  the  proposed  develop- 
ment. I think  the  law  is  that  one  cannot 
give  consent  for  a development  of  that 
kind  if  it  is  a substantial  departure  from 


the  development  plan.  If  it  is  substan- 
tial, one  has  to  take  it  to  the  Ministry. 
It  is  unfortunate,  possibly,  that  the  deci- 
sion as  to  whether  it  is  substantial  or  not 
is  left  to  the  same  local  authority. — 
Alderman  Alldridge:  May  I add  that 
from  a policy  point  of  view  I do  feel  that 
a pre-emption  clause  is  appropriate  in 
certain  cases. 

3957.  Chairman:  A pre-emption 

clause  meaning  a first  right  to  the  pre- 
vious possessor  to  buy  back? In  cer- 

tain cases  that  is  really  essential  to  give 
equity,  but  only  in  certain  cases. 

3958.  Lord  Linlithgow : Of  which  the 
local  authority  must  be  the  sole  judge? 

^Yes. — Mr.  Dingle : The  cases  would 

be  where  there  is  a change  in  planning 
permission. 

3959.  Lord  Justice  Parker:  May  I go 

back  to  the  publication  of  the  report.  I 
understand  that  you  think  it  is  desirable 
in  cases  where  the  proposal  is  initiated 
by  a Government  Department  as  distinct 
from  a local  authority? ^Yes. 

3960.  Why  is  that?  Why  is  it  desir- 
able in  one  case  and  not  in  the  other? 
^There  is  at  the  moment  a lot  of  mis- 
giving in  those  cases.  I think  the  general 
opinion  would  be  that  either  we  ought  to 
be  honest  and  abolish  the  enquiry 
altogether  because  it  is  rather  a farce,  or 
that,  as  it  is  a Minister  of  the  Crown 
who  is  initiating  the  proposal,  there 
should  be  scrupulous  independence  at  the 
enquiry.  That  is  the  only  reason  I can 
give. 

_ 3961.  Take  a typical  case,  the  designa- 
tion of  a new  town.  If  ever  policy  in  the 
strict  sense  of  the  word  entered  into  any- 
thing, it  would  be  into  that,  would  it  not? 
^Yes. 

3962.  There  is  an  enquiry  and  an 
inspector  who  will  be  versed  in  the 
policy  of  the  Minister  himself.  If  it  is 
desirable  to  publish  a report  in  that  case, 
I cannot  see  why  it  is  not  desirable  in 
every  case,  because  the  embarrassment 
to  the  Minister  would  be  greater  in  that 
case,  would  it  not,  if  he  were  going  to 

disagree  with  the  report? 1 think  the 

embarrassment  would  arise  if  ithe  report 
was  going  to  animadvert  on  policy. 
There  would  be  more  public  confidence 
if  the  report,  in  so  far  as  it  relates  to 
the  facts  in  dispute,  could  be  made 
public. 

3963.  Publication  would  be  only  desir- 
able in  the  case  of  a scheme  promoted  by 
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a Government  Department  if  the  report 

as  published  were  confined  to  facts? 

Yes. 

3964.  Treating  it  in  two  bits,  and  deal- 
ing firstly  with  the  report  on  facts,  why 
in  every  case  should  that  not  be  disclosed 

to  the  objector? All  we  have  said  is 

that  if  it  is  considered  desirable  we  do 
not  object  to  it. 

3965.  I understand  that  rather  negative 
attitude,  but  I was  just  asking  whether 
an  objector  would  not  like  to  know  that 
the  facts  have  gone  forward  to  the 

Minister  as  presented? 1 think, 

speaking  from  my  own  experience,  that 
in  99  cases  out  of  100  the  objectors 
would  probably  not  bother  to  obtain  a 
copy  of  the  report. 

3966.  That  is  your  considered  view? 
^Yes. 

3967.  Even  though  there  is  a certain 
magic  about  land — people’s  feelings  are 
more  easily  aroused  about  land  than 
about  a number  of  other  things — yet  they 
would  not  be  interested  in  seeing  the 
inspector’s  report?  Do  you  really  say 

that? Yes,  seriously.  I hope  we  are 

not  limiting  this  question  to  an  enquiry 
into  a proposal  to  acquire  compulsorily 
some  substantial  holding  owned  by  one 
person.  My  answer  related  to  all  these 
enquiries.  The  great  majority  of  them 
are  small  planning  appeals.  On  quite 
large  slum  clearance  enquiries  I would 
say  quite  responsibly  that  in  99  out  of 
100  cases  those  who  attend  those 
enquiries  would  probably  not  bother  to 
obtain  a copy  of  the  report. 

3968.  A man  who  has  claimed 
vigorously  at  an  enquiry  that  his  house, 
which  is  on  the  edge  of  a clearance  area, 
is  not  unfit  would  not  even  be  interested 
to  see  from  the-  report  what  the  inspector 

had  found? 1 really  do  -iiot  think  he. 

would,  r have  dealt  with  hundreds  of 
them,  thousands  I could  say.  He  has 
fought  for  it  to  be  excluded,  he  knows  it 
will  not  be,  and  all  he  wants  to  know  as 
a rule  is  whether  he  is  going  to  get  a 
well-maintained  certificate.  He  is  soon 
told  that,  he  takes  it  quite  philosophic- 
all-y,  and  I do  not  really  think;  he  would 
write  for  the  report. 

3969.  Chairmani  Could  I interrupt? 
We  have  had  it  said  to  us  by  other 
bodies  that  they  and  those  for  whom 
they  spoke  were  distressed  and  aggrieved 
because  in  these  administrative  pro- 
cedures of  the  kind  we  are  discussing 
they  see  a little  part  of  the  process— 


where  the  inspector  appears  and  listens 
to  the  case  made  by  the  local  authority 
and  the  objections  put  by  citizens — and 
then  everything  goes  behind  closed 
doors.  The  report  is  not  seen,  the  sub- 
sequent advice  that  may  be  given  to  the 
Minister  is  not  known,  and  then  out  of 
the  blue  comes  a Minister’s  decision, 
until  quite  recently  often  without 
reasons.  We  have  been  told  that  from 
the  point  of  view  of  the  ordinary 
citizen  such  a process  is  and  must  be 
most  unsatisfactory.  He  looks  for  justice 
and  sees  secrecy,  and  secrecy  and  justice 
do  not  go  together.  What  you  are  now 
saying  is  at  variance  with  what  we  have 
been  told  and  therefore  the  opinion  of 
you  and  your  colleagues  is  of  import- 
ance to  us. 1 think  perhaps  I ought 

to  make  the  point  that  at  our  enquiries 
— I would  not  like  to  guess  the  propor- 
tion— a small  number  of  people  are 
legally  represented.  I have  heard  it 
suggested  that  the  enquiry  procedure 
should  be  much  more  formal  and 
legalistic.  From  the  point  of  view  of 
the  people  who  are  not  represented  that 
would  be  most  unfortunate.  I often 
think  we  get  the  best  results  out  of  an 
enquiry  with  a rather  informal  talk  with 
the  people  at  the  back  of  the  room : 
when  their  turn  comes  to  come  forward 
we  very  often  resolve  some  of  their  diffi- 
culties. I think  the  representations 
made  to  you  must  be  on  behalf  of  the 
small  minority  who  have  a large  enough 
stake  to  feel  that  it  is  desirable  for  them 
to  be  legally  represented,  and  for  whom 
the  issue  is  of  very  much  greater  im- 
portance. The  point  I want  to  make 
is  they  are  probably  one  in  a hundred 
of  all  the  persons  covered  by  these 
enquiries — probably  less. 

3970.  Mr.  Burman:  1 want  to  make 
certain  I heard  correctly  one  phrase 
which  you  used  in  answer  to  Lord 
Justice  Parker.  You  said  that  the 
objector  fights  to  have_  his  property 

excluded  and  knows  it  will  not'  be? 

Yes,  he  knows  before  he  goes  in. — 
Alderman  Alldridge:  It  is  a fatalistic 
attitude  really. 

3971.  Chairman-.  Because  the  local 
authority  and  the  Minister  concerned  are 

going  to.  have  it  their  way  an5nway? 

That  is  the  feeling  and  therefore  a 
fatalistic  attitude  steps  in. 

3972.  If  this  were  so  it  is  very  nearly 
saying,  is  it  not,  that  they  are  up  against 
power  that  they  cannot  deal  with,  power 
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that  may  be  benevolent  but  is  neverthe- 
less not  subjected  so  to  speak,  to  a 
decision  as  between  the  one  side  and  the 
other  in  terms  of  the  merits  of  the  case? 
It  is  pre-determined ; that  is  what  you 

are  saying? Sir  Harold  Banwell:  I 

think  there  may  be  some  misunderstand- 
ing over  the  question  of  numbers.  Mr. 
Dingle  was  speaking  of  large  numbers  of 
cases  and  the  numbers  of  owners  of 
land.  Most  of  that  is  slum  clearance. 
They  are  the  owners  of  the  little  bits 
and  pieces  of  land.  They  are  the  ones 
who  know  the  result  before  they  come 
to  the  enquiry.  They  know  as  well  as 
the  local  authority  that  the  area  chosen 
is  in  fact  a slum  area. 

3973.  Lord  Justice  Parker:  Let  us 

deal  with  the  man  who  is  not  making 
a frivolous  objection  and  believes  that 
his  house  is  satisfactory.  You  say  that 
he  is  not  interested  in  seeing  the  inspec- 
tor’s report? Mr.  Dingle:  I do  not 

think  they  are  interested. 

3974.  May  I take  it  that  even  the  man 
who  has  a good  ^ound  of  objection  is 

completely  fatalistic? think  I can 

give  you  an  actual  instance.  If  we  put 
a licensed  house  in  as  unfit — as  we 
sometimes  have  to — the  brewery  is 
interested  enough  to  fight  the  matter,  and 
whether  the  licensee  believes  it  is  un- 
satisfactory or  not  he  would  probably 
rather  like  to  see  the  report  to  see  if 
•there  is  any  other  means  to  take  to 
preserve  his  licence. 

3975.  And  you  think  it  is  a good 
thing,  do  you,  or  unobjectionable  that 
far  the  greatest  majority  of  these  small 
people  should  recognise  that  if  the  local 
authority  and  the  Department  take  action 
there  is  nothing  they  can  do  about  it? 

^That  is  not  what  I would  like  to 

have  put  in  my  mouth.  I think  it  is  a 
good  thing  that,  without  putting  them- 
•selves  to  any  expense,  they  can  come  and 
air  their  views  and  ask  for  help  and 
advice,  contend  that  their  houses  are  not 
.slums  or  that  bill-posting  hoardings 
should  be  allowed  to  be  put  up,  and  feel 
that  they  have  not  been  suppressed  with- 
out a hearing.  I think  that  is  excellent. 

3976.  In  other  words  you  are  one  of 
the  advocates  of  the  enquiry  being  there 
to  allow  people  to  blow  off  steam  and 

•nothing  more? ^No,  I would  go 

■further,  I think  it  should  be  a chance 
not  only  to  blow  off  steam,  or  for  the 
to^  clerk  to  get  to  know  of  cases  which 
should  be  helped — that  is  very  often 


the  outcome  of  the  enquiry — but  also 
for  the  person  who  has  a valid  stake 
to  feel  that  if  the  proceedings  are  not, 
so  far  as  they  are  questions  of  fact,  con- 
ducted judicially,  then  he  can  have  them 
quashed. 

3977.  Do  you  not  think  that  the 
brewery  should  be  entitled  to  see  the 
inspector’s  report?  Why  should  not  the 

brewery  see  the  report? If  that  is 

the  desire  of  this  Committee  we  do  not 
object. 

3978.  I want  to  come  to  two  other 

questions.  You  said  that  the  inspectors 
must  know  the  policy  of  the  Department 
in  order  to  know  the  right  questions  to 
ask? Yes. 

3979.  If  the  inspector  has  to  know  the 

right  questions  to  ask,  would  it  not  be 
right  the  objector  should  know  to  what 
they  are  directed? Yes,  I think  so. 

3980.  Does  the  inspector  ask  these 

questions  as  a result . of  some  “ office 
notice  ” given  to  him  by-  the  Department 
that  he  should  look  out  for  this,  that 
and  the  other? 1 believe  so. 

3981.  And  that  the  objector  does  not 

see? No. 

3982.  Do  you  think  .that  is  right? 

I think  so.  As  soon  as  the  inspector 
asks  the  questions,  the  objector  gets  to 
know  what  is  in  the  inspector’s  mind. 

3983.  Does  he  not  scratch  his  head 
and  say : “ What  ^ the  relevance  of 

tMs  ”? What  I do  object  to  is  the 

other  Ministry  round  the  corner  coming 
in  after  the  enquiry  is  closed. 

3984.  That  embarrasses  you  as  the 
local  authority  as  much  as  it  does  the 

objector? And  the  inspector  who 

holds  the  enquiry. — Mr.  Bedale : My 
experience  is  that  the  inspector  may  be 
charged  with  certain  set  questions  to  ask 
the  witness.  He  leads  the  witness  on 
and  is  very  kind — sometimes  embarrass- 
ingly kind.  I am  quite  sure  the  inspector 
will  not  deceive  the  witness  or  ask  him 
questions  he  does  not  understand.  My 
experience  has  been  that  he  really  tries 
to  help. 

3985.  There  is  one  other  matter  I 
wanted  to  ask  you  about.  I suppose  in 
some  cases,  possibly  slum  clearance  is 
an  example,  there  would  be  some  con- 
sultation between  the  local  authority  and 
the  Department  before  any  active  steps 

were  taken? Mr.  Dingle:  Not  in 

relation  to  the  area,  no. 
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3986.  But  in  regard  to  whether  the 
time  was  propitious  for  starting  on  the 
scheme  or  the  finance  of  the  scheme? 
The  only  occasions  on  which  any- 
thing such  as  you  are  describing  has 
occurred,  as  far  as  I know,  is  when  the 
Ministry  sent  out  a circular  at  the  be- 
ginning of  the  war  to  say:  “You  have 
got  to  stop  Then  they  sent  them 
another  circular  after  the  end  of  the  war 
saying : “ You  may  start  again 

3987.  Perhaps  slum  clearance  is  wrong, 

but  take  an  acquisition  of  land  case  for 
some  purpose  such  as  housing,  police, 
education,  whatever  it  may  be.  Are 
there  never  any  prior  consultations  be- 
tween the  Department  and  the  local 
authority? ^There  might  be. 

3988.  I am  not  saying  there  is  any- 
thing wrong.  I just  want  to  ascertain 

the  facts. There  have  been  frequent 

occasions  on  which  the  clerk  to  the 
local  authority  was  not  quite  sure  of 
himself.  He  may  have  written  inform- 
ally to  the  Ministry  to  ask  if  there  is 
power  for  the  Minister  to  confirm  the 
order,  and  he  gets  helpful  advice. 

3989.  Then  the  enquiry  takes  place. 
Are  there  occasions  when,  after  the  en- 
quiry has  finished,  there  are  further  con- 
sultations between  the  Ministry  and  the 

local  authority? Not  that  I know  of 

in  my  own  experience.  I think  that  a 
clerk  to  a local  authority  knows  enough 
to  abstain  from  asking  the  Ministry  for 
advice  on  an  enquiry  of  which  the  result 
is  pending. 

3990.  Take  the  emharrassing  position 
of  the  Minister  of  Agriculture  perhaps 
stepping  in  after  the  enquiry  and  giving 
the  Departments  concerned  some  advice 
about  land.  Would  not  the  Minister 
consult  you  about  it — the  local  authority 
— and  say ; “ Look  here,  since  the  en- 
quiry we  have  had  this,  that  and  the 
other  information  from  the  Ministry  of 

Agriculture  ”? 1 can  quote  two  cases 

of  the  sort  of  thing  that  happens.  The 
case  we  refer  to  actually  occurred  in 
Worthing,  where  the  Ministry  of  Api- 
culture asked  the  Ministry  of  Housing 
and  Local  Government  not  to  confirm  a 
compulsory  purchase  order  for  a burial 
ground  on  the  ground  that  it  was  agri- 
cultural land  and  that  there  was  waste 
land  somewhere  else.  The  compulsory 
purchase  order  was  refused.  After  that 
the  local  authority  looked  at  the  alterna- 
tive site  and  found  it  unsuitable. 


3991.  I suppose  Worthing  felt  rather 

aggrieved? They  were  very  annoyed. 

I can  give  another  case  current  at  the 
moment.  The  Manchester  Corporation 
have  power  to  build  a reservoir  in 
Swindaie  Valley.  To  meet  everybody’s 
wishes  we  want  to  put  a small  impounding 
weir  there.  We  first  of  aU  had  to  agree 
with  the  River  Board  v/hat  would  be  the 
compensation  if  they  had  an  impound- 
ing weir  there  and  not  a reservoir.  We 
agreed  that  without  any  difficulty.  The 
Board  said  they  would  like  a fish  leap, 
and  I said  that  I felt  sure  that  the  Cor- 
poration would  give  them  a fish  leap. 

I told  them  it  would  cost  an  extra 
thousand  pounds.  I said : “ We  do  not 
know  whether  it  is  a good  thing.  Would 
you  consider  the  matter  and  then  write 
and  tell  us  that  it  would  serve  a useful 
purpose?”  They  went  to  have  a look 
and  then  said ; “ Look  we  have  made  a 
mistake.  Our  fishermen  tell  us  that  the 
fish  have  never  been  above  the  waterfall 
some  hundred  yards  lower  down 
Then  we  had  to  go  to  the  Ministry  of 
Housing  and  Local  Government  to  get 
an  amendment  of  our  powers  in  order 
to  build  an  impounding  weir  instead  of 
a reservoir.  After  the  enquiry  we  were 
told  by  the  Ministry  that  the  Minister 
of  Agriculture  and  Fisheries  had  asked 
them  to  stipulate  that  there  should  be  a 
fish  leap,  but  we  are  not  allowed  to  make 
any  representation  on  that.  In  that  case 
we  do  not  mind  but  w©  think  ■somebody 
should  satisfy  himself  that  it  will  serve 
a useful  purpose. 

3992.  That  is  why  you  say  that  all  the 

evidence  ought  to  be  put  on  the  table 
at  the  enquiry? It  would  serve  a use- 

ful purpose.  It  might  in  that  case  save 

us  wasting  a thousand  pounds. Aider- 

man  Maudsley:  I think  that  what  the 
small  objectors  are  concerned  about 
most  is  that  all  the  facts  should 
be  before  the  enquiry.  With  regard 
to  the  publication  of  reports  I really 
think  the  view  of  the  small  man 
is  that  it  is  like  going  before  a magis- 
trate’s court.  His  case  is  heard.  He 
wants  to  feel  that  justice  is  done. 
When  the  magistrates  have  given  their 
decision  I have  never  known  a man  ask 
what  influence  a particular  magistrate 
had  on  that  decision. 

3993.  I think  that  is  characteristic  of 
the  English  race.  If  they  have  had  a 
fair  trial,  on  the  whole  they  are  satisfied. 

If  it  is  a point  of  law  it  is  a different 

matter. 
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3994.  The  real  difference  in  this  case 
is  that  the  person  who  gives  the  decision 
is  somebody  that  the  objector  has  never 
seen  and  the  identity  of  whom  he  is  not 
even  aware  of,  whereas  the  inspector 
who  has  been  very  nice  to  him  has  done 

nothing? No,  except  that  he  has 

heard  the  whole  of  the  evidence. 

3995.  Chairman : I would  like  to  put 
one  further  general  question  to  you.  We 
talk  about  the  administration.  I suppose 
the  administration  includes  the  central 
government,  its  regional  organisation,  and 
all  the  local  and  county  authorities,  the 
statutory  undertakings.  nationalised 
industries,  and  what  not.'  It  includes  the 
tribunals  which  are  set  up  under  statute 
to  deal  with  matters  of  administrative 
decision.  Now  here  we  are  dealing  with 
two  parts  of  the  administration — the 
local  authorities  and  the  central  govern- 
ment. Some  proposal  is  initiated  in  the 
local  authority.  It  is  promulgated.  There 
is  objection.  There  is  a hearing.  There 
is  consideration  of  the  report  after  the 
hearing.  There  is  a decision.  They  all 
come  in  the  same  series.  What  we  are 
dealing  with  is  the  administrative  process. 
It  starts  with  officials  of  the  local  autho- 
rity. It  involves  the  elected  members  of 
the  local  authority  when  they  have  to 
pass  a resolution  on  the  matter.  It 
involves  officials  of  the  central  Depart- 
ment. It  involves  the  elected  Minister. 

Now,  most  of  the  officials  are  busy 
advising  their  local  council  or  their 
Minister,  as  the  case  may  be,  and  are,  as 
it  were,  anonymous.  But  one  is  not 
anonymous ; one  does  a very  odd  job. 
He  is  asked  to  hold  a public  enquiry  and 
is  called  an  inspector,  but  of  course  he 
is  an  adviser  just  as  the  town  clerk  and 
his  assistants  are  the  advisers  of  the  town 
council  and  the  civil  servants  in  ihe 
Department  are  the  advisers  of  the 
Minister.  In  this  total  administrative 
process  by  which  the  social  purposes  of 
the  administration  are  carried  out, 
whether  it  is  slum  clearance  or  whatever 
it  is,  this  man  is  told  to  do  this  rather 
•odd  job. 

Why?  Partly  because  it  is  a good 
thing  that  the  people  with  whom  the 
administrative  process  collides,  whose 
ordinary  rights  and  privileges  are  being 
interfered  with,  should  have  an  oppor- 
tunity to  say  what  they  feel  about  it — 
that  is  the  blowing  off  steam  aspect — and 
partly  because  life  is  complicate  and  the 
municipal  authority  may  not  have  known 


all  the  consequences  of  its  proposed 
action ; some  of  the  people  who  come 
forward  at  the  enquiry  and  tell  their  tale 
may  draw  attention  to  things  which 
were  not  in  the  minds  of  the  officers  of 
the  authority  and  which  they  are  glad  to 
know  because  they  wish  to  act  reason- 
ably. Then  there  may  be  the  person  with 
a big  stake  in  the  proposal,  who  does  not 
like  it.  He  is  glad  there  is  an  enquiry 
because  it  enables  him  at  least  to  see 
whether  it  is  all  according  to  statute,  and 
if  not  he  can  go  to  a court  and  say: 
“ Are  they  not  going  beyond  their  juris- 
diction?” 

Now  is  that  not  really  saying  that  fair 
play  for  the  individual  citizen  concerned, 
does  not  mean  that  at  any  stage  his 
position,  his  existing  rights,  his  desires, 
should  be  weighed  in  the  scale  against 
the  purposes  and  policies  of  the  adminis- 
tration, but  simply  that  he  should  tell 
his  story  so  that  if,  so  to  speak,  he  was 
being  squeezed  or  pinched,  not  by  inten- 
tion but  by  ignorance,  that  should  be  put 
right?  Are  you  really  putting  to  me 
the  view  that  this  is  administration  from 
start  to  finish?  What  you  are  dealing 
with  is  several  stages  of  decision  and  the 
administration  undertakes  not  to  do  harm 
in  order  to  carry  out  its  purpose  and 
policy?  Have  I faithfully  represented  the 

view  you  hold? Mr.  Dingle : I think 

you  have  got  us  wrong.  In  your  enun- 
ciation of  all  the  purposes  of  this  pro- 
cedure you  have  to  my  mind  missed  out 
the  most  important  one.  When  we  had 
the  licensing  systems  at  the  end  of  the 
war,  which  were  dealt  with  whoUy 
administratively,  there  was  no  possibility 
of  an  enquiry — until  we  had  the  Lynskey 
Tribunal.  In  my  experience  advantage 
was  taken  of  the  fact  that  there  was  no 
possibility  of  a hearing  or  an  enquiry, 
and  I think  that  one  ought  to  give  credit 
to  the  administrative  tribunals  and  these 
hearings  and  enquiries  for  the  fact  that 
you  do  not  get  the  rather  deplorable 
circumstances  that  we  did  get  in  that 
administrative  licensing  system  which 
did  not  involve  hearings.  That  has  not 
often  been  brought  to  the  surface  but  it 
has  a kind  of  negative  value. 

3996.  That  is  merely  saying  that  it  is 
a corrective  against  bad  administration 

or  corrupt  administration? It  is  an 

insurance  against  it.  In  answer  to  your 
previous  question  we  are  here  to  say  that, 
wherever  possible  and  to  the  greatest 
possible  and  to  the  greatest  extent  that 
the  actual  job  to  be  done  will  allow,  the 


Printed  image  digitised  by  the  University  of  Southampton  Library  Digitisation  Unit 


EVIDENCE  OF  THE  ASSOCIATION  OF  MUNICIPAL  CORPORATIONS 


777 


hearing  or  enquiry  should  remain  quasi- 
judicial. 

3997.  Meaning  by  that? If  it  can 

be  shown  that  the  Minister  made  up  his 
mind  before  he  held  the  enquiry,  or  if  he 
misdirected  himself  on  facts  when  he  was 
coming  to  his  decision,  he  should  be 
corrected  and  should  be  amenable  to  the 
courts.  If  Ministers  are  going  to  be 
charged  with  this  duty  of  co-ordinating 
national  policy,  I do  not  think  you  can 
allow  the  courts  to  interfere  with  the 
Minister’s  responsibility  to  Parliament  for 
policy. 

3998.  It  is  not  the  courts,  but  really  a 

question  of  the  status  of  this  particular 
adviser  who  happens  to  hold  a public 
enquiry.  There  are  people  who  think 
that  what  is  happening,  or  ought  to  be 
happening  there,  is  in  the  nature  of  an 
issue  between  the  administration  and  the 
citizen. It  should  be. 

3999.  If  it  is  an  issue,  then  the  decision 

may  go  either  way,  but  it  cannot  go 
either  way  if  the  predetermined  purpose 
and  policy  of  the  administration  is  in- 
vulnerable?  ^We  feel  that  we  have  to 

divide  the  process : first  of  all  this  gentle- 
man has  to  decide  aU  the  questions  of 
fact  which  are  in  dispute.  He  has  to 
listen  to  the  disputes  on  policy  questions 
and  report  on  those  disputes,  but  the 
ultimate  decision  on  policy  must  be  left 
to  the  Minister. 

4000.  In  my  town,  Oxford,  we  had 
been  having  a public  enquiry  about 
roads,  and  no  doubt  the  Minister  will 
some  day  make  a decision.  Do  you 
think  there  is  no  policy  in  his  decision? 
It  is  congestion  in  the  middle  of  Oxford, 
we  all  know  that.  Something  should  be 
done  to  improve  it.  There  has  been  a 
great  to  and  fro  of  different  things  that 
may  or  may  not  be  done.  What  is  the 
question  of  policy  for  the  Minister?  Is 

there  one? 1 would  have  said  that  all 

that  was  policy.  What  I would  like  to 
know  about  is  how  many  private 
interests  are  at  stake  and  liable  to  be 
overridden  in  the  interests  of  national 
policy. 

4001.  These  are  simple  considerations 

of  ordinary  technical  expert  advice  ; that 
is  not  poHcy.  The  policy  is  just  that 
traffic  should  move  smoothly  up  and 
down  this  island,  no  more? The  de- 

cision may  affect  how  much  can  become 
industrialised.  I would  shudder  at  the 
prospect  of  having  it  decided  by  tech- 
nical experts. 


4002.  You  say  the  decision  of  policy 
must  be  left  to  liie  Minister.  What  I am 
worried  about  is  what  the  function  and 
status  of  the  inspector  is  in  the  present 
situation.  He  is  there  so  that  objecting 
citizens  can  blow  off  steam,  so  that  the 
administration  can  find  out  if  they  were 
going  to  cause  hardship  they  did  not  in- 
tend, so  that  an  objector  can  see  whether 
the  administration  is  exceeding  its  juris- 
diction, and  if  so,  can  go  to  the  courts  ; 
and  by  means  of  having  an  enquiry  the 
administration  preserves  itself  against  in- 
efficiency and  corruption,  but  that  is  ail 

there  is  to  it? ’I  think  the  inspector 

still  has  that  primary  function  of  finding 
out  things,  particularly  in  relation  to 
private  interests.  I think  in  the  result 
the  Minister  has  to  accept  his  findings. 
He  has  no  other  means  of  determining 
those  issues.  The  inspector  has  also  to 
collect  all  the  arguments  relating  to 
policy  and  present  those,  together  with 
his  own  observations,  to  the  Minister. 

4003.  Lord  Balfour  of  Burleigh'.  It 
would  help  me  a great  deal  if  you  could 
explain  to  me  the  dividing  line  between 
policy  and  fact.  From  your  practical  ex- 
perience, could  you  give  us  some  ex- 
amples? Do  you  not  sometimes  think 
that  when  you  get  questions-  of  expert 
opinion  there  is  a little  complication? 
In  paragraph  23  of  your  Memorandum 
there  is  this  sentence : — • 

“The  report  to  the  Minister  should 
determine  all  questions  in  dispute  ex- 
cept the  ultimate  question  relating  to 
public  policy 

Can  you  develop  that  for  us  a little? 

I think  so.  May  I refer  to  a case  where 
the  Manchester  Corporation  applied  for 
planning  permission  to  develop  two  large 
areas  of  agricultural  _ land  as  two  new 
towns?  There  were  disputes  in  that  case, 
first  of  all  as  to  what  was  the  density 
at  which  Manchester  was  being  re- 
developed. There  were  disputes  as  to 
whether  that  was  a reasonable  density, 
disputes  as  to  how  far  the  land  on  which 
Manchester  had  set  its  heart  was  first 
class,  second  class  or  third  class  agri- 
cultural land ; and  disputes  as  to  the 
extent  to  which  the  city  would  need 
to  provide  houses  outside  its  area.  Even 
assuming  that  the  proposed  densities  were 
accepted,  having  regard  to  birth  trends 
and  things  of  that  kind,  the  inspector  in 
his  report  would  presumably  animadvert 
on  the  big  issue  of  how  far  this  country 
could  afford  to  give  up  agricultural  land, 
and  the  Minister  would  have  to  decide 
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that.  It  is  policy — major  national  policy, 
I would  say.  You  said  they  overlapped  ; 
they  do.  The  Minister  could  come  back 
and  say  that  he  did  not  agree  with  the 
inspector  on  the  policy  question  as  to 
whether  the  density  was  high  enough  in 
the  city.  There  are  the  facts  to  be  found 
first  and  you  end  up  with  major  policy. 

4004.  Mr.  Bowen:  In  paragraph  26 
you  say  with  regard  to  consultations  be- 
tween the  Minisiter  of  Housing  and  Local 
Government  and  the  Minister  of  Agri- 
culture : — 

“ In  such  cases  it  is  at  present  the 
practice  of  the  former  to  consult  the 
latter  after  the  inquiry  has  been  held 
and  in  private.” 

Now  I appreciate  your  objection  to  con- 
sultation after  the  enquiry  has  been  held. 
Would  you  not  also  agree  that  that  is 
objectionable — 'Whether  it  takes  place  be- 
fore or  after  the  enquiry — if  it  is  in  pri- 
vate?  ^Yes. 

4005.  So  that  your  objection  is  not  so 

much  to  the  timing  of  it  but  to  the 
privacy? ^I  think  it  is  more  objection- 

able afterwards.  If  it  were  before,  the 
inspector  might  even  ask  a question  at 
the  enquiry  about  the  points  made  by  the 
Ministry  of  Agriculture.  He  is  precluded 
from  doing  so  if  he  does  not  hear  till 
after  the  enquiry. 

4006.  If  other  Ministries  are  to  be 
consulted,  it  is  desirable  they  should  be 


consulted  before  the  enquiry,  and  if  they 
are  consulted  before  the  enquiry  the  pur- 
port of  those  consultations  should  be  dis- 
closed at  the  enquiry? Yes. 

4007.  Would  you  agree  also  that  if  the 
consultation  which  has  gone  on  is  be- 
tween the  Ministry  and  the  local  autho- 
rity, that  should  be  disclosed  at  the 

enquiry? In  my  experience  that  sort 

of  consultation  would  be  on  an  informal 
basis,  for  example,  whether  the  Ministry 
agre^  that  the  Act  was  wide  enough  for 
the  Ministry  to  confirm  the  order  that 
was  propos^. 

4008.  Never  any  consultations  on  the 

merits  of  the  proposal? Mr.  Bedale: 

You  could  have  this  type  of  consultation. 
You  might  approach  the  Minister  and 
say,  “We  want  a school  badly  in  a 
particular  place.  What  are  your  views?” 
Having  regard  to  the  present  situation 
he  might  say,  “ Put  up  some  plans  ”. 
Then  we  go  through  the  enquiry  just  in 
the  normal  way.  That  would  be  another 
example  of  the  kio'd  of  informal  con- 
sultation to  which  Mr.  Dingle  referred. 

4009.  The  Minister  might  say:  “To- 

day money  is  tight.  Wait  till  next 
year  ”? Yes. 

Chairman : As  there  are  no  further 
questions  it  remains  for  me  to  thank  you 
very  much  for  giving  us  your  oral  evi- 
dence in  addition  to  your  Memorandum. 


{The  witnesses  withdrew) 


Memorandum  submitted  by  the 
Chartered  Auctioneers’  and  Estate  Agents’  Institute 

INTRODUCTORY 

1.  Members  of  the  Chartered  Auctioneers’  and  Estate  Agents’  Institute  in  the 
course  of  their  professional  work  have  practical  experience  of  the  working  of  a 
number  of  the  administrative  tribunals  and  inquiries  which  fall  within  the  Com- 
mittee’s terms  of  reference.  The  Council  of  the  Institute  have,  therefore,  decided  to 
submit  this  memorandum  to  the  Committee  in  the  hope  that  it  may  be  of  some 
assistance  to  them  in  discharging  their  difl&cult  task. 

2.  The  Institute  is  aware  that  discussion  of  the  subjects  included  in  the  Committee’s 
terms  of  reference  has  proceeded  in  this  country  for  many  years,  and  that  similar 
problems  have  given  rise  to  discussion  and  to  action  in  other  countries,  such  as 
the  United  States  of  America.  As  the  Committee  on  Minister’s  Powers  pointed  out 
in  1932  (Cmd.  4060,  paragraph  5),  these  problems  are  inherent  in  the  growth  of 
the  functions  of  government  which  has  resulted  from  changes  in  political,  social 
and  economic  ideas.  The  organs  of  central  and  local  government  today  are  no 
longer  concerned  chiefly  with  the  preservation  of  a system  of  law  and  order  within 
which  private  rights  may  have  free  play,  and  with  the  provision  of  essential  services, 
but  with  the  management  of  the  life  of  the  people,  the  imposition  of  patterns  and. 
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standards  of  behaviour,  and  the  regulation  of  social  conduct  on  a vast  scale.  The 
orowth  of  these  functions  has  gained  substantia!  momentum  since  1932.  No  doubt 
the  Committee  will  be  receiving  evidence  from  appropriate  sources  on  the  present 
day  constitutional  and  legal  implications  of  this  development,  and  the  Institute  does 
not  propose  to  embark  on  a general  discussion  of  these  questions,  which  are  indeed 
already  the  subjects  of  an  extensive  literature.  It  is  proposed,  instead,  to  confine 
the  Institute’s  evidence  to  matters  which  are  directly  associated  with  the  professional 
experience  of  its  members. 

3 The  Committee’s  terms  of  reference  fall  into  two  parts,  administrative  tribunals 
and  administrative  procedures  which  include  an  inquiry  or  hearing.  The  same 
order  is  followed  in  this  momorandum. 

TRIBUNALS 

4.  Members  of  the  Institute  have  particularly  close  experience  of  the  working 
of  three  kinds  of  tribunal  which  appear  to  fall  within  the  Committee’s  terms  of 
reference,  namely,  Rent  Tribunals,  Agricultural  Land  Tribunals  and  the  Lands 
Tribunal.’  It  is  assumed  that  the  last  two  are  within  the  Committee’s  terms,  as  the 
members  of  these  tribunals  are  appointed  by  the  Lord  Chancellor,  who  is  a Minister 
of  the  Crown  as  well  as  the  head  of  the  judiciary.  They  are,  however,  clearly 
in  a different  category  from  Rent  Tribunals,  and,  still  more,  from  the  many  types 
of  tribunal  set  up  to  carry  out  administrative  and  quasi-judicial  duties  under  modern 
social  legislation.  The  Lands  Tribunal  approximates  closely  to  a court  of  law, 
while  Agricultural  Land  Tribunals  occupy  a position  which  is  iu  some  respects  inter- 
mediate between  Rent  Tribunals  and  the  Lands  Tribunal.  AH  three  carry  out  duties 
which  are  properly  called  judicial.  They  are  concerned  with  a Us  inter  partes, 
although  Agricultural  Land  Tribunals  are  also  called  upon  to  exercise  a measure 
of  discretion  (for  example,  under  section  25  of  the  Agricultural  Holdings  Act,  1948) 
in  giving  decisions  on  certain  matters  within  their  jurisdiction. 

5.  Rent  Tribunals 

The  Institute  does  not  regard  the  present  constitution  or  working  of  Rent  Tribunals 
as  satisfactory.  Part  of  the  dissatisfaction  which  is  felt  with  the  working  of  Rent 
Tribunals  is  no  doubt  due  to  the  fact  that  they  have  to  apply  statutory  formulae 
which  lack  precision  and  which  are  open  to  a wide  divergence  of  interpretation, 
e g the  “ reasonable  rent  ” provisions  of  the  Landlord  and  Tenant  (Rent  Control) 
Act  1949.  It  was  said  by  John  Selden  that  Equity  varied  with  the  length  of  the 
Chancellor’s  foot,  and  it  may  be  said  that  the  determination  of  a reasonable  rent 
likewise  often  depends  upon  the  subjective  outlook  of  the  Tribunal  rather  than 
on  the  application  of  any  objective  standard.  The  absence  of  clear  statutory 
guidance  accounts  for  part  of  the  noticeable  iack  of  uniformity  in  the  decisions 
of  Tribunals,  but  it  is  not  the  whole  explanation.  There  are  appreciable  differences 
between  Tribunals  iu  the  manner  in  which  they  approach  the  questions  submitted 
for  their  determination. 

6 In  the  Institute’s  view  there  are  two  defects  in  the  present  statutory  provisions 
governing  Rent  Tribunals.  The  first  is  that  there  is  no  requirement  that  the 
Chairman  must  have  legal  qualifications,  although  many  Chairmen  are  in  fact  so 
qualified,  and  the  second  is  that  there  is  no  appeal  from  the  Tribunals’  decisions 
even  on  points  of  law.  Judicial  control  may  now  be  exercised  by  orders  of 
mandamus,  prohibition  and  certiorari,  but  only  if  a 'Tribunal  refuses  to  exercise 
its  juriiction,  or  is  guilty  of  an  excess  or  abuse  of  jurisdiction,  or  if  the  Tribunal 
voluntarily  gives  reasons  for  its  decision  and  by  so  doing  reveals  an  error  of  law 
on  the  face  of  the  record. 

7 The  Institute  suggests  that  the  Chairmen  of  Rent  Tribunals  should  be  required 
to  have  legal  qualifications,  that  Tribunals  should  be  required  to  give  reasons  for 
their  decisions,  and  that  there  should  be  a right  of  appeal  on  points  of  law.  As 
the  right  of  appeal  from  County  Courts  on  points  of  law  is  to  the  Court  of  Appeal, 
and  as  the  County  Court  exercises  a jurisdiction  which  is  to  some  extent  cognate, 
it  is  suggested  that  the  appeal  from  Rent  Tribunals  should  be  to  the  Court  of  Appeal. 
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It  is  not  suggested  that  there  should  be  a right  of  appeal  on  issues  of  fact,  but 
it  is  hoped  that  the  presence  of  a legally  qualified  Chairman  in  all  cases  will  help 
to  improve  the  standard  of  fact-finding. 

8.  Agricultural  Land  Tribunals 

The  Institute  has  no  criticisms  to  make  of  the  present  constitution  or  working  of 
Agricultural  Land  Tribunals.  Changes  were  made  by  the  Agriculture  (Miscellaneous 
Provisions)  Act,  1954,  in  the  manner  of  appointing  the  nominated  members  of 
Tribunals,  as  a result  of  the  case  of  Woollet  v.  Minister  of  Agriculture  [1954] 
3 W.L.R.  776.  Provisions  were  also  included  in  the  1954  Act  to  enable  questions 
of  law  to  be  referred  to  the  High  Court  for  decision  and  to  enable  the  Tribunals 
to  award  costs  in  a limited  number  of  cases.  These  amendments  met  the  main 
criticisms  which  the  Institute,  together  with  other  bodies,  had  made  of  the  working 
of  the  Tribunals.  The  Tribunals  vary  a good  deal  in  the  formality  of  their  proceed- 
ings, according  to  the  predilections  of  the  Chairmen,  some  of  them  achieving  a 
fairly  informal  atmosphere,  whereas  others  resemble  the  formality  of  a court  of 
law.  It  is  not,  however,  suggested  that  any  steps  should  be  taken  to  bring  about 
uniformity  in  tius  respect. 

9.  The  Lands  Tribunal 

The  Institute  has  no  criticisms  to  make  of  the  constitution  or  working  of  the  Lands. 
Tribunal.  It  is  a specialized  court  of  high  standing  which  commands  the  full 
confidence  of  the  professions  concerned  with  the  land.  It  now  exercises  a variety  of 
jurisdictions,  extending  far  beyond  the  jurisdiction  formerly  exercised  by  the  official 
arbitrators  and  is  budding  up  an  important  new  body  of  case  law.  The  mixture 
of  lawyers  and  surveyors  in  its  membership  is  well  adapted  to  deal  with  the  mixed 
questions  of  law  and  valua^on  which  come  before  it. 

10.  Other  Tribunals 

Members  of  the  Institute  are  sometimes  concerned  with  other  specialized  Tribunals, 
such  as  the  General  Claims  Tribunal,  but  the  Institute  does  not  wish  to  oSer  any 
observations  in  regard  to  them. 

11.  Agricultural  Arbitrators 

It  is  not  quite  clear  whether  arbitrators  appointed  under  the  Agricultural  Holdings 
Act,  1948,  are  to  be  regarded  as  a tribunal  within  the  Committee’s  terms  of  reference. 
It  is  only  in  a restricted  sense  that  they  can  be  said  to  be  appointed  by  a Minister 
of  the  ^own.  If  the  parties  agree  upon  an  arbitrator  he  is  appointed  by  the 
parties  without  the  need  for  any  application  to  the  Minister  of  Agriculture. 
If,  however,  the  parties  are  unable  to  agree  on  an  arbitrator,  an  application  for  an 
appointment  may  be  made  to  the  Minister,  who  makes  an  appointment  from  the 
panel  drawn  up  by  the  Lord  Chief  Justice  under  paragraph  1 (3)  of  the  Sixth 
Schedule  to  the  Agricultural  Holdings  Act,  1948.  The  Minister  is  confined  to  the 
panel  in  his  selection  of  an  arbitrator.  If  the  Minister  or  any  other  person  acting 
on  behalf  of  the  Crown  is  a party  to  the  arbitration  the  appointment  from  the 
panel  is  made  by  the  President  of  the  Royal  Institution  of  Chartered  Surveyors. 

Agricultural  members  of  the  Institute  are  very  familiar  with  the  working  of  the 
system  of  agricultural  arbitration.  Members  of  the  Institute  are  frequently 
appointed  as  agricultural  arbitrators  by  the  parties,  and  many  of  the  arbitrators 
on  the  Lord  Chief  Justice’s  panel  are  members.  The  Institute  has  no  criticisms 
to  make  of  the  system,  which  is  believed  to  enjoy  the  confidence  of  the  agricultural 
industry  as  a whole.  The  arbitrator’s  functions  under  the  Agricultural  Holdings 
Act,  1948,  are  strictly  judicial,  and  arbitrations  under  the  Act  are  governed  by  the 
special  code  of  procedure  now  embodied  in  the  Sixth  Schedule  to  the  Act,  which 
differs  in  some  respects  from  the  general  arbitration  code  under  the  Arbitration 
Act,  1950.  There  is  adequate  machinery  under  the  Act  for  obtaining  the  opinion 
of  the  County  Court  on  questions  of  law  which  may  arise  in  the  course  of  the 
arbitration,  and  for  the  control  by  the  Court  of  the  reference  generally. 
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INQUIRIES 

12.  Members  of  the  Institute  are  concerned  with  a number  of  the  adininistrative 
procedures  involving  an  inquiry  or  hearing,  mentioned  in  the  second  part  of  the 
Committee’s  terms  of  reference.  Examples  are  inquiries  in  connection  with  develop- 
ment plans,  planning  appeals,  and  inquiries  in  connection  with  compulsory  purchase 
orders.  Although  these  procedures  may  involve  at  one  stage  a public  local  inquiry 
or  other  hearing,  it  is  important  to  bear  in  mind,  as  was  emphasised  by  Lord 
Greene,  then  Master  of  the  Rolls,  in  his  classic  judgment  in  the  case  of  B.  Johnson 
and  Co.  (Builders)  Ltd.  v.  Minister  of  Health  [1947]  2 All  E.R.  395,  that  they 
terminate  in  the  exercise  of  an  administrative  discretion,  for  which  the  responsible 
Minister  is  answerable,  in  the  last  analysis,  to  Parliament.  For  this  reason  the 
Institute  feels  that  proposals  to  constitute  something  in  the  nature  of  a court  of 
appeal  from  the  Minister,  as  if  he  were  a judicial  officer,  are  inapt.  Such  proposals 
are,  to  borrow  the  words  of  Lord  Greene  in  the  case  cited  above,  attempts  “ to 
force  this  very  curious  procedure,  with  its  curious  obligations,  into  the  strait- 
jacket  of  the  formulae  of  ordinary  litigation  This  does  not  mean,  however^ 
that  the  procedure  as  it  now  stands  is  incapable  of  being  improved.  The  Institute 
believes  that  it  can  and  should  be  improved,  and  that  the  measures  suggested 
below  would  contribute  towards  that  end. 

(a)  Independent  inspectors 

The  Institute  believes  that  public  confidence  would  be  strengthened  if  public 
inquiries  were  carried  out  by  independent  persons  instead  of  by  officers  of  the 
Ministry  responsible  for  making  the  final  administrative  decision.  It  is  agreed 
that  the  manner  in  which  inquiries  and  hearings  are  normally  conducted  by 
officers  of  the  Ministry  concerned  is  unexceptionable.  It  is,  however,  important 
that  justice  should  not  only  be  done  but  be  seen  to  be  done,  and  the  Institute 
believes  that  the  appointment  of  independent  persons  to  hear  objections  or 
representations  would,  by  strengthening  public  confidence,  actually  facilitate 
the  administrative  work  of  the  Departments.  The  Institute  is  aware  that  the 
then  Lord  Chancellor  (Lord  Simonds)  rejected  this  proposal  in  his  speech  on 
the  17th  February,  1954,  during  the  debate  on  Requisitioned  Lands  in  the 
House  of  Lords,  but  the  Institute  does  not  find  his  reasons  altogether  con- 
vincing. The  Ministry  of  Education  does  adopt  the  practice  of  appointing 
independent  professional  persons  to  conduct  such  inquiries  and  it  is  submitted 
that  it  would  not  be  impossible  to  find  a sufficient  number  of  qualified  persons 
to  carry  out  this  function  if  the  practice  were  generally  adopted. 


(b)  Publication  of  Reports 

The  Institute  also  believes  that  the  reports  of  inspectors  who  hold  public 
inquiries,  including  their  findings  of  fact  and  their  recommendations,  should 
be  published.  There  has  been  a long  controversy  on  this  subject,  and  there 
are  clearly  arguments  for  and  against,  but  on  balance  the  Institute  thinks 
that  publication  is  desirable.  Reports  of  this  kind  are  already  published  when 
made  under  section  93  of  the  Education  Act,  1944,  or  section  81  of  the  Road 
Traffic  Act,  1930,  but  reports  of  inquiries  held  by  the  Mmistry  of  Housing 
and  Local  Government  are  not  published.  The  Committee  on  Minister’s 
Powers  recommended  in  favour  of  publication,  and  it  is  understood  that  the 
practice  of  publication  has  prevailed  for  many  years  in  the  United  States  of 
America,  where  it  is  now  provided  for  by  statute  in  the  Administrative  Proce- 
dure Act  of  1946.  Apart  from  other  advantages  this  procedure  would  give  a 
party  the  opportunity  of  endeavouring  to  secure  the  correction  of  any  error 
of  fact  contained  in  the  inspector’s  report  before  the  Minister’s  final  decision. 
Every  citizen  should  have  reasonable  assurance  that  any  decision  which  may 
affect  him  adversely  to  a material  extent  is  based  on  a correct  finding  of  fact. 
It  is  not,  however,  suggested  that  the  ordinary  courts  should  be  given  power 
to  review  such  findings. 
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(c)  Publication  of  Minister’s  reasons 

If  the  Minister’s  decision  departs  from  the  inspector’s  recommendations  the 
Minister's  reasons  for  the  departure  should  be  given.  This  suggestion  really 
follows  from  the  previous  one.  It  would  be  of  little  value  to  publish  the 
inspector’s  report  and  not  the  Minister’s  reasons  for  departing  from  it. 


(d)  Matters  extraneous  to  the  Inquiry 

The  Minister  ought  not  to  receive  after  the  conclusion  of  the  inquiry  ex 
parte  statements  of  a kind  which  should  have  been  put  in  evidence  at  the 
inquiry.  It  is  believed  that  Errington  v.  Minister  of  Health  [1935]  1 K.B.  249, 
may  still  be  a good  authority  for  excluding  such  statements,  but  the  line 
between  matters  which  the  Minister  may  and  matters  which  he  may  not  take 
into  account  after  the  inquiry  is  not  at  present  a very  clear  one.  There  may 
be  matters,  other  than  general  considerations  of  policy,  arising  after  the 
inquiry  wtiich  he  is  entitled  to  take  into  account,  but  it  is  suggested  that  he 
should  be  particularly  careful  to  mention  such  matters,  if  applicable,  in  giving 
his  reasons  for  departing  from  the  inspector’s  report. 


(e)  Departmental  witnesses  at  public  inquiries 

Where  the  views  of  other  Government  Departments  are  likely  to  be  material 
factors  in  arriving  at  a decision,  such  views  should  be  tendered  in  evidence 
at  the  inquiry  by  a Departmental  witness  who  would  be  liable  to  cross- 
examination  in  the  ordinary  way.  For  example,  the  views  of  the  Ministry 
of  Agriculture  may  be  a material  factor  in  reaching  a decision  in  regard  to  the 
compulsory  acquisition  of  agricultural  land.  If  an  individual  whose  property 
is  the  subject  of  the  inquiry  knows  that  a powerful  Government  Department 
has  already  expressed  a definite  opinion  about  the  proposed  acquisition,  and 
that  there  is  no  means  open  to  him  of  putting  questions  to  a representative 
of  the  Department  at  the  inquiry  to  test  the  grounds  for  the  opinion,  he  may 
reasonably  feel  that  an  issue  which  affects  him  vitally  has  been  to  some  extent 
prejudged.  Even  if  this  feeling  is  not  fully  justified  its  existence  indicates 
fiiat  the  present  procedure  is  open  to  criticism. 


(E)  Procedure  generally  at  inquiries 

Suggestions  have  been  made  that  the  actual  procedure  at  public  inquiries 
should  be  altered,  that  it  should,  for  example,  be  made  more  formal  and  that 
the  onus  of  proof  should  be  changed.  The  Institute  is  unable  to  support  these 
suggestions.  The  form  of  the  procedure  at  the  inquiry  appears  to  be  satis- 
factory, and  most  inquiries  are  fairly  and  efficiently  conducted.  The  features 
of  the  present  system  which  have  given  rise  to  misgivings,  and  which,  as  sug- 
gested above,  might  with  advantage  be  amended,  are  mainly  features  of  the 
procedure  subsequent  to  the  inquiry,  not  the  inquiry  itself. 


(g)  Costs  of  public  Inquiries 

There  is  a power  under  section  290  (4)  of  the  Local  Government  Act,  1933, 
to  award  costs  in  connection  with  public  inquiries,  but  it  is  understood  that 
this  power  is  little  used.  It  appears  to  the  Institute  that  a party  who  has 
succeeded  after  a public  inquiry  in  obtaining  a decision  in  his  favour  from 
the  Minister  is  entitled  to  be  paid  the  costs  incurred  by  him  in  connection 
with  the  inquiry.  For  example  it  appears  no  more  than  equitable  that  a person 
who  has  incurred  costs  in  successfully  resisting  an  attempt  by  a Government 
Department  or  a local  authority  to  acquire  his  property  compulsorily  should 
be  reimbursed  the  amount  of  the  costs  incurred.  He  did  not  seek  the  attentions 
of  the  acquiring  authority  and  if  he  succeeded  in  convincing  the  confirming 
authority  that  the  proposed  acquisition  was  unjustified,  why  should  he  end 
by  being  financially  worse  off  than  before? 
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CONCLUSION 

13.  It  is  hoped  that  the  Institute’s  views  will  be  of  some  assistance  to  the  Com- 
mittee on  Administrative  Tribunals  and  Inquiries.  If  the  Committee  would  like 
the  Institute  to  give  further  consideration  to  any  particular  matter  which  falls  within 
their  terms  of  reference  it  will  be  pleased  to  do  so. 


Examination  of  Witnesses 

Mr.  Geoffrey  D.  Blake,  M.A.,  F.R.I.C.S.,  F.A.I.,  President 
Mr.  M.  F.  G.  Gibbs,  F.R.I.C.S.,  F.A.L 
Mr.  a.  H.  Halls,  F.R.I.C.S.,  F.A.I. 

Mr.  F.  C Hawkes.  O.B.E.,  M.A.,  F.CI.S.,  Secretary 
Mr.  J.  M.  Watt,  M.A.,  Deputy  Secretary 

on  behalf  of  the  Chartered  Auctioneers’  and  Estate  Agents’  Institute. 
Called  and  Examined. 


4010.  Chairman:  We  have  to  thank 
you  for  the  written  evidence  which  you 
have  submitted  to  us.  May  we  go 
straight  to  the  subject  of  hearings  and 
enquiries?  You  would  give  it  as  your 
view  that  die  reports  of  inspectors  of 
public  enquiries  should  be  published? 
Mr.  Blake:  Yes, 

4011.  You  mention  that  there  has 
been  controversy,  but  on  balance  you 
hold  this  view.  Do  you  think  it  is  a 
matter  of  real  importance  or  a matter 

of  comparatively  little  importance? 

We  think  it  is  of  little  importance,  really. 
It  would  give  a greater  feeling  of  con- 
fidence to  the  public. 

4012.  The  second  consideration  might 
be  of  moderate  merit  or  great  merit. 
That  would  depend  on  one’s  view  as  to 
how  far  the  public  in  general  were 
worried  about  the  way  things  worked  at 
present,  and  how  far  this  particular 
change  if  made  would  allay  that  worry. 
What  are  your  comments  on  that  point? 

You  have  probably  gathered  from 

the  tenor  of  our  Memorandum  that  the 
members  of  our  Institute  are  not 
conscious  of  any  scandals  or  evils  cry- 
ing out  for  remedy.  Everybody  feels  it 
is  only  the  isolated  person  who  really 
blows  his  head  off  about  it.  We  do 
think  if  it  were  far  plainer  to  him  that 
his  case  had  been  properly  considered  on 
facts,  he  would  be  happier. 

4013.  Which,  of  course,  publication 

would  show  him. Yes. 

4014.  Lord  Linlithgow  : Does  your 

Institute  cover  Scotland? ^No. 


4015.  You  would  not  know  how  the 

system  of  an  independent  inspectorate 
works  out  in  Scotland? ^No. 

4016.  In  paragraph  4 of  your  Memo- 
randum you  say: — 

“ The  Lands  Tribunal  approximates 
closely  to  a court  of  law,  while  Agri- 
cultural Land  Tribunals  occupy  a posi- 
tion which  is  in  some  respects  inter- 
mediate between  Rent  Tribunals  and 
the  Lands  Tribunal.” 

What  difference  are  you  hinting  at  that 
exists  between  the  Lands  Tribunal  and 

'the  Agricultural  Land  Tribunals? 

Mainly,  I had  in  my  own  mind,  pro- 
oedui'e.  The  Lands  Tribunal  has  the 
wholly  formal  atmosphere  of  a court  of 
law.  The  Agricultural  Land  Tribunals 
tend  to  be  more  informal. 

4017.  It  has  been  suggested  to  us  that 

the  Lands  Tribunal  was  superior  and 
might  in  fact  take  over  some  of  the 
functions  of  Agricultural  Land 
Tribunals.  You  would  not  go  so  far  as 
to  agree  that  was  a reasonable  sugges- 
tion?  Mr.  flails:  I would  not  go 

so  far  as  that. 

4018.  There  are  no  particular  changes 
you  would  like  to  see  in  the  Agricultural 

Land  Tribunals? Judging  by  one’s 

own  experience,  I think  they  have  done 
an  extremely  good  job  of  work. 

4019.  Professor  Wheare:  You  suggest 
that  Rent  Tribunals  should  be  required 
to  give  reasons  for  their  decisions. 
Would  it  not  be  very  difficult  in  many 
cases  to  do  that.  Often  all  that  can  be 
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said  is  that  you  think  that  the  rent  is 
excessive  and  that  it  should  be  reduced 

from  6s.  to  3s.  What  can  you  say? 

Mr.  Blake  : in  many  cases  nothing  at 
all,  but  there  are  cases,  for  example,  in- 
creased charges  for  the  cost  of  services, 
where  there  must  have  been  some  logical 
process  of  thought  which  led  to  their 
decision  and  it  would  be  tremendously 
helpful  _ in  keeping  other  cases  out  of 
court  if  one  knew  how  they  were 
thinking. 

4020.  You  could  not  ask  them  to  give 
reasons  every  time.  Would  you  not  have 
to  say  that  a case  should  be  stated  on 

request  for  an  appeal? That  would 

help,  I a^ee.  If  it  is  only  a question  of 
determining  a reasonable  rent  obviously 
there  are  no  reasons  they  could  give.  In 
these  other  cases  they  would  tell  us,  for 
instance,  v/hat  are  the  services  so  that  the 
case  can  be  dealt  with.  It  v/ould  be  a 
great  help. 

4021.  You  are  not  really  sticking  to 
this  view  that  they  should  be  required 

to  give  reasons? J think  it  would  be 

simplest  to  stick  to  it  even  though  you 
would  get  very  little  in  most  cases. 

4022.  Lord  Justice  Parker:  Mr.  Blake, 
I want  to  go  back  to  the  question  of  the 
publication  of  the  inspector’s  report, 
because  I think  your  Memorandum,  if  I 
may  say  so.  introduces  a point  for  the 
first  time.  You  clearly  envisage  that  the 
report  would  be  published,  not  at  the 
time  when  the  Minister  decides,  but  as 

soon  as  the  enquiry  is  finished? Yes, 

Sir. 

4023.  Thereby,  as  1 understand  it. 

enabling  an  objector  to  make  represen- 
tations to  correct  any  slip  in  the  facts 
that  has  occurred? Yes. 

4024.  Might  you  have,  as  it  were,  an 

enquiry  adjourned  with  a draft  report 
and  a time  limit  fixed  during  which  the 
objector  could  come  back  with  repre- 
sentations as  to  the  facts,  and  also  the 
Minister  come  back  if  he  finds  he  has  to 
consult  other  Departments  or  get  evi- 
dence elsewhere? ^Procedure  of  that 

sort  of  way  would  meet  all  we  had  in 
mind. 

4025.  Thereby  the  objector,  when  the 

report  became  final,  would  be  assured 
that  the  facts  would  go  forward  properly 
to  the  Minister? Yes. 

4026.  Also  he  would  have  had  the 
opportunity  of  dealing  with  any  further 


evidence  that  the  Minister  produces? 

Yes. 

4027.  Including,  of  course,  in  the  case 

of  development  plans,  any  modifica- 
tions?  Yes. 

4028.  Provided  one  did  not  have  too 
long  a time  limit  it  would  not  seriously 

delay  the  matter,  would  it? 1 was 

coming  to  that.  I think  that  procedure 
would  meet  our  views,  with  just  one 
rider,  that  it  must  not  take  too  long. 

4029.  Suppose  the  time  limit  were  six 

weeks,  the  Minister  could  not  sit  back 
and  do  nothing  because,  if  he  wanted 
to  modify  or  to  call  further  evidence, 
he  would  have  to  do  it  within  that 
period.  The  process  of  deciding  and 
forming  his  own  line  would,  therefore, 
have  to  start  right  away? ^Yes. 

4030.  The  only  other  matter  I was 
interested  in  was  the  matter  of  costs 
which  you  refer  to  in  paragraph  12  (g). 
There  is  a power  to  award  costs,  but 
you  complain  that  it  is  very  rarely  used? 
That  is  true,  Sir. 

4031.  Of  course,  you  have  to  face  this. 
If  successful  objectors  were  going  to  get 
their  costs  pretty  regularly,  unsuccessful 
ones,  especially  if  the  objections  were 

frivolous,  would  be  liable  to  costs? 1 

do  not  think  that  follows.  I would  not 
have  any  sympathy  with  the  frivolous 
case  but  with  many  an  objection  which 
a landowner  could  make  it  is  fully 
justifiable.  He  might  be  overruled  by 
some  question  of  policy,  for  example, 
national  security.  I think  he  would  quite 
reasonably  claim  in  equity  for  expenses. 

4032.  You  would  say  that  the  citizen 
who  is  picked  upon,  as  it  were,  ought  to 
get  his  costs  in  any  event,  win  or  lose, 
so  long  as  he  is  not  putting  forward  a 

hopeless,  frivolous  suggestion? Yes, 

Sir. 

4033.  Sir  Geoffrey  King:  Might  I just 

ask  one  thing  arising  out  of  what 
Lord  Justice  Parker  has  said? 
Supposing  the  procedure  which  Lord 
Justice  Parker  has  outlined  were 
followed,  would  you  think  it  essential 
that  members  of  the  public  who  might 
be  interested -in  the  public  aspect  of  it 
would  also  have  the  right  to  look  at  the 
report  again,  or  look  at  the  report  in 
the  same  way  as  the  people  directly  con- 
cerned?  Frankly,  Sir,  I had  not 

thought  about  that  one.  I cannot  see 
any  objection,  but  I do  not  see  any  great 
necessity. 
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4034.  Frankly,  it  is  one  of  the  things 
that  has  been  puzzling  me  when  thinking 

about  the  procedure. 1 cannot  see  it 

is  necessary  but  1 cannot  see  it  will  do 
any  harm. 

4035.  Chairman'.  May  I go  back  to 
your  paragraph  12  (f?)  where  you  are 
talking  about  independent  inspectors  and 
saying  that  you  would  rather  that 
enquiries  were  in  fact  carried  out  by 
inspectors  independent  of  the  Ministry 
responsible.  You  go  on  to  say,  I think, 
that  it  ought  to  be  possible  to  find  a 
sufficient  number  of  qualified  persons  to 
carry  out  this  function.  What  sort  of 
qualifications  do  you  think  are  wanted? 
We  have  got  quite  a wide  field,  have  we 
not,  of  administrative  procedures  which 

involve  these  enquiries? It  would 

depend  on  the  case.  They  might  be 
surveyors  of  one  of  the  many  different 
kinds.  They  might  be  architects  or 
engineers.  It  might  be  a fact-finding 
enquiry  most  suitable  to  be  carried  out 
by  a lawyer. 

4036.  And  your  panel,  so  to  speak, 
would  have  specimens  of  each  kind  on 
it  to  be  drawn  on  according  to  the  case? 

We  have  an  open  mind  on  whether 

it  should  be  a sort  of  whole-time  panel 
or  whether  it  should  be  a panel  of 
private  practitioners  to  be  called  on  as 
required. 

4037.  Whichever  it  was,  the  panel 

would  contain  all  the  varieties? ^Yes. 

We  do  think  it  would  help  a great  deal 
if  the  inspectorate  were  independent. 

4038.  Have  you  direct  evidence  which 
has  reached  members  of  your  Institute 
that  members  of  the  public  and  people 
with  whom  your  members  are  in  contact 
do  actually  feel  strongly  about  the 
apparent  dependence  of  the  inspectors 
and  feel,  so  to  speak,  that  they  are 

talking  to  someone  who  is  biased? 

In  the  ordinary  case,  if  we  confine  our- 
selves to  a planning  appeal  which  has 
never  been  near  the  Minister  before,  I 
do  not  know  that  anybody  has  a 
grievance.  But  quite  a large  variety  of 
cases  do  go  to  the  Minister  before  a 
decision  is  given.  Any  planning  applica- 
tion which  is  not  in  accordance  with 
an  approved  development  plan  has  to  be 
referred  to  the  Minister  before  the 
planning  authority  gives  its  decision. 
Suppose  it  is  a question  of  building  a 
brewery  at  Hampstead.  There  is  one 
man  at  the  Ministry  whose  job  is 


breweries  in  Hampstead.  He  will 
probably  be  the  man  who  will  eventually 
hear  any  appeal  against  a planning 
refusal. 

4039.  In  the  case  of  which  you  are 

speaking  where  there  is  a development 
plan  which  does  not  provide  for  a 
brewery  in  Hampstead  and  where  the 
brewer  wants  to  erect  a brewery 
there,  he  puts  the  proposal,  I 

presume,  to  the  Hampstead  planning 

authority? And  they  can  turn  it 

down,  but  if  they  wish  to  approve  it, 
they  must  submit  it  to  the  Minister  first. 

4040.  Does  that  necessarily  involve  a 

public  enquii-y? No.  It  need  not 

involve  any  enquiry  at  all  until  an  appeal 
comes. 

4041.  That  will  only  be  after  the 

authority  have  given  their  decision? 

Yes. 

4042.  Therefore  the  thing  you  are 
worrying  about  at  this  stage  is  within 
the  ordinary  administrative  process  and 
is  not  a problem  about  a hearing  or  an 
enquiry.  It  is  that  hypothetical  civil 
servant  “ B ” who  passed  the  develop- 
ment plan  originally  might  be  the  civil 
servant  who  would  now  decide  whether 
this  proposal  for  a brewery,  something 
not  in  accordance  with  the  original  plan, 

should  be  allowed? Yes.  I have  had 

it  said  to  me  on  a number  of  occasions, 
“ We  will  not  appeal  because  it  is  not 
worth  while 

4043.  Sir  Geo§rey  King',  I do  not 
think  that  the  inspectorate  inside  the 
Ministry  are  ever  concerned  with  the 
question  the  Chairman  described  to  you? 

^They  may  well  not  be.  Sir.  I am 

talking  of  the  reaction  of  the  general 
public  to  what  they  think  might  happen. 
I have  no  grievance  that  it  has  happened. 

4044.  Lord  Balfour  of  Burleigh : I 
would  like  to  know  what  your  version 
is  of  the  general  reaction  of  the  public 
to  the  question  of  publication  of  the 
inspector’s  report.  We  have  been  told  on 
the  one  hand  that  there  is  a good  deal  of 
public  resentment  of  the  fact  that  the 
inspector’s  report  is  not  published. 
Would  you  say  that  that  is  a cause  of 
resentment  to  large  numbers  of  people 

up  and  down  the  country? 1 have 

heard  it  commented  on  many  times.  1 
would  not  describe  it  as  a burning  topic. 

4045.  Lord  Linlithgow : One  has  a 
suspicion  that  a great  number  of  cases 
which  cause  resentment  are  due  to  the 
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fact  that  compensation  is  too  little  rather 
than  anything  else.  Do  you  feel  your- 
self that  there  is  a good  deal  of  resent- 
ment against  compensation?  If  you  like 
to  go  one  stage  further  forward,  althou^ 
it  is  outside  our  terms  of  reference, 
would  you  regard  the  compensation  in 

compulsory  purchase  as  adequate? 

No.  Our  Institute  does  not  regard  it  as 
adequate  and  it  does  cause  resentment. 

4046.  Chairman : Would  you  also  say 
it  leads  people  to  put  forward  objections 
which  would  in  fact  not  be  put  forward 
because  they  would  not  be  moved  to 
object  if  they  felt  the  price  they  were 
going  to  receive  for  the  land  taken  away 
from  them  would  be  fairly  reasonable? 

am  quite  sure  that  must  be  the 

case  in  many  different  instances. 

4047.  Frequently  the  case  and  a wide- 
spread occurrence? Yes. 

4048.  That  would  be  the  view  of  your 

colleagues? Mr.  Halls:  I agree,  Sir. 


—Mr.  Blake ; Undoubtedly  the  compen- 
sation system  does  lead  people  to  object 
if  they  can  possibly  see  grounds  for 
doing  so. 

4049.  Sir  Geoffrey  King:  Would  you 
say,  looking  back  over  the  past,  that 
there  was  a time  when  people  rather 
liked  the  idea  of  land  being  taken  com- 
pulsorily because  the  compensation  was 

extremely  generous? There  was  a 

time  when  they  used  to  buy  it  in  the  hope 
that  that  would  happen. 

4050.  Lord  Balfour  of  Burleigh : That 

was  the  /time  when  you  got  special  com- 
pensation because  it  was  compulsorily 
acquired? ^Yes. 

Chairman:  May  we  thank  you  very 
much  for  coming.  The  reason  we  have 
not  pursued  in  detail  some  of  the  points 
is  the  fact  that  we  have  had  the  views 
put  to  us  before  and  therefore,  while 
interested  to  know  what  you  thought,  we 
could  not  break  fresh  ground. 


iXhe  witnesses  withdrew.) 
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Committee  on  Administrative  Tribunals 
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NINETEENTH  DAY 

Wednesday,  18th  July,  1956 


Present: 


The  Rt.  Hon.  Sir  Oliver  Franks,  G.C.M.G.,  K.C.B.,  C.B.E. 
(Chairman) 


The  Lord  Balfour  of  Burleigh 
Mr.  R.  Bowen,  Q.C.,  M.P. 

Mr.  J,  C.  Burman 

Sir  Geoffrey  King,  K.C.B.,  KBE 
M.C. 


The  Marquess  of  Linlithgow,  M.C.F) 
Miss  K.  M.  Oswald 
The  Right  Hon.  Lord  Justice  Parker 
Mr.  a.  V.  Symons. 

Professor  K.  C.  Wheare,  C.M.G. 


Mr.  J.  Littlewood  (Secretary) 
Mr.  J.  L.  Clark  (Assistant  Secretary) 


P)  Afternoon  session  only. 


hA  iU'  the  hearing  of  oral  evidence  on  this  day  the  Committee  divided  into 
^ follows:  Sir  Oliver  Franks  (Chairman),  Lord  Balfour  of 
Burleigh  Sir  Geoffrey  King,  Miss  Oswald  and  Professor  Wheare  ; Lord  Justice 
Parker  (Chairman),  Mr.  Bowen,  Mr.  Burman,  Lord  Linlithgow  and  Mr.  Symons 


Memorandum  submitted  by  the  Urban  District 
Councils  Association 


1.  The  Association  represents  the  Urban  District  Councfls  in  England  and  Wales  • 
there  are  563  urban  district  councils,  all  of  whom  except  one  are  members  of  the 
Association.  In  addition,  ten  former  urban  district  councils  which  are  now  non- 
county  boroughs  are  members  of  the  Association  and  to  it  are  affiliated  some  thirty 
provincial  associations  of  (mainly  but  not  exclusively)  urban  district  councils  The 
business  of  the  Association  is  managed  by  an  elected  Executive  Council  of  thirty- 
seven  rnembers  and  this  Memorandum  has  been  prepared  in  accordance  with  the 
instructions  of,  and  approved  by,  the  Executive  Council, 


'^5®  Executive  Council  of  the  Association  have  considered  the  terms  of  reference 
oi  tne  Committee  as  follows : — 


™ constitution  and  working 

^ibunals,  other  than  the  ordinary  courts  of  law,  constituted  under  any  Act 
of  Parliament  by  a Minister  of  the  Crown  or  for  the  purpose  of  a Minister’s 
functions  ; (b)  the  working  of  such  administrative  procedures  as  include  the 
“ffuiry  ,or  hearing  by  or  on  behalf  of  a Minister  on  an  appeal 
or  as  the  result  of  objections  or  representations,  and,  in  particular,  the  procedure 
for  the  compulsory  purchase  of  land  ” 
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and  the  issues  raised  thereby  and  have  directed  their  attention  to  mattos  whkh  they 
feel  might  be  for  the  improvement  of  the  procedure  of  Particokr 
those  constituted  under  Acts  dealing  with  Road  Traffic,  Acquisition  o , 
Valuation,  New  Towns,  and  Town  and  Country  Planning. 

3.  Hereafter  in  this  Memorandum  the  word  “ Tribunal  ” is  used  to  mean  both  a 
Tribunal  and  an  Enquiry. 

4.  There  has  been  borne  in  mind  the  fact  that  the  Committee  was  set  up  as  a 
result  of  public  anxiety  following  upon  certain  happenings  which  received  wide 
publicity. 

5.  The  Executive  Council  do  not  feel  called  upon  to  justify  or  criticise  Administra- 
tive Tribunals  as  such  because  the  Committee’s  terms  of  reference  presuppose  that 
they  will  continue. 

6.  The  following  is  a comparison  between  the  purposes  and  procedures  of  a Court 
of  Law  and  a Planning  Tribunal : — 


(1)  Purpose. 

The  court  applies  the  law  to  the  evidence  given,  generally  in  open  Court,  and 
bases  its  decision  on  the  law  and  that  evidence  alone. 


The  Inspector’s  report  is  only  one  of  the  means  by  which  the  Minister  can 
inform  himself.  In  the  total  information  before  the  Minister  when  he  comes  to 
make  his  decision  there  may  appear  considerations  which,  in  his  judgment  out- 
weigh any  pointers  or  recommendations  in  the  report  of  the  Inspector. 

In  coming  to  a decision  the  Minister  is  bound  to  have  in  mind  Government 
policy  and  in  some  cases  this  may,  and  in  others  must  be,  the  determining  factor. 


(2)  Evidence. 

In  a court  oral  and  documentary  evidence  must  be  either  admitted  or  proved, 
and  oral  evidence  is  given  on  oath.  Professional  cross-examination  of  witnesses 
is  universal. 

Though  evidence  on  oath  could  be  required  at  a Planning  Inquiry  oral  evidence 
is  not  given  on  oath,  hearsay  evidence  is  admitted,  as  are  letters  and  other 
documents  which  have  not  been  proved. 

(3)  Representation. 

In  the  courts,  with  very  few  exceptions,  all  parties  are  legally  represented. 

It  must  be  admitted  that  at  a Planning  Tribunal  the  Respondent  Authority  are 
often  powerfully  represented  as  against  an  appellant  or  objector  fighting  his  cause 
alone  and  often  quite  unable  effectively  to  cross-examine,  even  if  able  adequately 
to  state  his  case,  notwithstanding  the  assistance  properly,  and  in  generous  measure, 
afforded  by  the  Inspector  to  ensure  that  a fair  hearing  is  given. 


(4)  Decision. 

A judgment  in  the  High  Court  gives  the  fullest  reasons  for  the  decision,  thus 
facilitating  an  appeal  by  an  aggrieved  litigant. 

The  Minister  reviews  the  evidence  and  gives  reasons  for  his  decision  following 
upon  a Planning  Inquiry — a practice  not  universally  adopted. 

7.  These  differences  arise  from  the  divergent  characteristics  of  Courts  of  Law, 
other  judicial  Tribunals,  quasi-judicial  Tribunals  and  administrative  Tribunals.  It  is 
emphasised  that  the  public  generally  do  not  understand  the  precise  variations  between 
these  bodies. 

8.  In  the  view  of  the  Executive  Council  the  present  public  misgivings  arise  from 
confusing  the  functions  of  a Tribunal  with  those  of  a Court  of  Law.  It  is  accepted 
that  decisions  of  the  courts  are  based  strictly  on  law  and  on  evidence  on  oath  in 
court  but  in  relation  to  Tribunals  and  Enquiries,  on  the  other  hand,  in  the  view  of 
the  Executive  Council,  it  is  not  generally  understood  that  the  eventual  decisions  must 
in  many  cases  be  based  on  mixed  questions  of  fact  and  policy  and  the  balancing 
of  public  interest  against  private  interest.  The  public  expect  the  eventual  decisions 
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to  accord  with  the  weight  of  evidence  and  submissions.  So  long  as  the  eventual 
decisions  arising  from  hearings  by  Tribunals  are  so  based,  such  an  expectation  on 
the  part  of  the  public  is  bound  in  very  many  cases  to  be  disappointed.  The 
Executive  Council,  therefore,  consider  that  the  first  objective  of  the  Committee 
should  be  to  allay  these  public  misgivings  by  securing  a better  appreciation  by  the 
public  of  the  functions  and  functioning  of  Tribunals. 

9.  It  is  understood  that  there  are  some  two  hundred  Tribunals  which  might  come 
within  the  Committee’s  scope  of  investigations.  An  extensive  list  is  to  be  found 
in  Vol.  1 No.  2 (September,  1954)  of  the  British  Journal  of  Administrative  Law 
at  page  60.  The  ideal  would  be  complete  uniformity  in  essentials  as  between  one 
type  of  Tribunal  and  another. 

Because  of  the  multiplicity  of  Tribunals  the  Executive  Council  feel  that  it  is 
impracticable  (except  in  relation  to  Inspectors’  reports,  etc.,  as  mentioned  below) 
to  put  forward  particular  remedies  of  general  application  such  as  that  reasons  for 
decisions  should  invariably  be  given,  that  there  should  be  a right  of  appeal,  that 
evidence  should  be  given  on  oath  or  that  hearsay  evidence  should  not  be  admitted, 
that  a Minister  should  not  be  judge  in  his  own  cause,  or  that  Inspectors  should  be 
appointed  in  a particular  way  or  possess  particular  qualifications,  without  a detailed 
examination  of  the  whole  problem  which  is  beyond  the  compass  of  the  Executive 
Council. 

10.  In  relation  to  Inspectors’  Reports  and  other  reports  considered  by  a Minister 
when  he  comes  to  a decision  the  Executive  Council  consider  that  such  reports 
ordinarily  should  be  available  on  request  to  any  interested  party. 

11.  The  Association  would  like  to  see  the  purposes  of  all  Tribunals  clearly  defined 
in,  or  under,  a new  Act  of  Parliament  and  the  procedures  and  practices  equally  clearly 
set  out.  A precedent  is  the  Restrictive  Practices  Bill,  and  in  particular  the  section 
dealing  with  the  judicial  investigation  of  registered  Agreements. 

12.  More  important  than  the  Act  itself  would  be  the  necessity  to  ensure  that  in 
the  documents  associated  with  the  Act  the  purposes,  procedures  and  limitations  of 
the  Tribunal  were  clearly  stated. 

13.  The  Association  have  taken  note  of  the  considerable  number  of  Inquiries, 
whether  public  or  private,  in  which  the  appellant  or  objector  is  not  in  substance 
challenging  the  decision,  or  even  alleging  that  the  decision  appealed  against  is  other 
than  carrying  out  declared  policy,  but  is  challenging  the  policy  itself.  In  cases 
where  policy  is  well  settled  and  defined,  and  where  it  is  self-evident  that  the  appellant 
or  objector  will  not  succeed  on  account  of  over-riding  considerations  of  policy,  the 
Executive  Council  are  dubious  of  the  wisdom  of  holding  an  inquiry  ; the  subsequent 
feelings  of  an  appellant  that  the  result  was  a foregone  conclusion  is  harmful  to  the 
standing  of  tribunals  and  it  is  doubted  whether  the  psychological  value  of  an 
opportunity  for  ventilation  in  public  is  sufficient  to  outweigh  the  potential  ill-results 
and  the  wastage  of  time,  effort  and  money  by  all  concern^. 


Examination  of  Witnesses 

Mr.  Stephen  King. 

Mr.  A.  S.  Mays,  O.B.E. 

Mr.  H.  R.  H.  Smith,  M.B.E. 

Mr.  H.  S.  Haslam,  Secretary. 

■on  behalf  of  the  Urban  District  Councils  Association. 


Called  and  Examined 


4051.  Lord  Justice  Parker:  There  is  a 
point  you  make  in  paragraph  8 of  your 
Memorandum  which,  as  I follow  it,  is 
this : that  the  public,  in  general,  do  not 
really  appreciate  the  functions  of  the  in- 
spector and  the  Minister  in  the  enquiry 
32359 


type  of  case.  You  say  that  the  first  ob- 
jective of  the  Committee  should  be  to 
allay  these  public  misgivings  by  securing 
a better  appreciation  by  the  public  of 
the  functions  and  functioning  of  tri- 
bunals. Could  you  develop  that?  in 
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what  way  do  you  suggest  that  tfiis  Com- 
mittee should  seek  to  allay  those  ims- 

eivings? Mr.  Mays:  In  the  first 

hlace  Sir,  we  do  pose  the  point  later  on 
that  perhaps  this  could  be  done  by  some 
appropriate  legislation,  specifying  he 
functions  and  procedure  of  either  tri- 
bunals as  a whole  or  particular  groups 
of  tribunals,  according  to  their  purpose. 
When  we  sav  in  our  Memorandum  here 
that  there  are  public  misgivings,  I do  not 
think  we  want  that  to  be  takra  as  being 
necessarily  widespread  misgivings,  bth  m 
those  realms— and  there  are  some  which 
occur  from  time  to  time — where  those 
misgivings  and  doubts  and  dissatisfac- 
tions  arise,  we  think  it  would  be  well 
for  the  general  good  of  administrative 
tribunals  if  their  functioning  were  per- 
haps better  explained  than  has  been  the 
case  in  the  past. 


4052.  You  say  that  you  are  dealing 
with  tribunals  proper  and  also  the  sort 
of  procedure  which  involves  a decision 

by  the  Minister  after  an  enquiry? 

Yes. 

4053.  At  the  moment  I do  not  want  to 
deal  with  tribunals  proper  but  with,  for 
example,  the  compulsory  purchase  of 
land  procedure.  It  seems  to  me  that 
there  are  two  views:  you  can  say  that 
the  more  courtlike  you  make  the  pro- 
cedure the  more  you  are,  as  it  were, 
leading  the  citizen  up  the  garden  path 
because  he  does  not  really  appreciate 
that  the  ultimate  decision  may  he  one 
of  policy  ; the  other  is,  that  granted  that 
it  is  ultimately  a matter  for  the  Minister 
and  may  be  decided  on  the  grounds  of 
policy,  vet  at  any  rate  up  to  that  stage 
the  citizen  ought  to  appear  at  any  rate 
to  have  fair  play.  Which  view  are  you 

adopting? 1 do  not  think  that  we 

want  to  get  too  legalised  in  this.  We 
have  drawn,  or  we  have  sought  to  draw, 
the  distinction  which  there  is  between 
couits  of  law  in  the  general  acceptance 
of  the  word,  and  these  types  of  tri- 
bunals. 1 am  only  giving  our  personal 
view  now,  which  1 do  not  think  is  in 
conflict  with  the  generality  of  the  Memo- 
randum, that  the  tribunals  should  be 
kept  as  simple  as  possible — that  is,  should 
not  be  overborne  by  the  full  legal 
panoply  and  procedure. 

4054.  I am  not  thinking  so  much 
about  strict  rules  of  evidence  and  matters 
of  that  kind,  but  rather  whether,  for  in- 
stance, the  objector  should  know  the 
case  he  has  to  meet  and  he  afforded 


opportunities  of  meeting  that  case  and 
of  cross-examining  witnesses  and  so  on. 
Or  is  he,  as  you  suggest  in  paragraph 
13,  in  certain  instances  to  be  deprived 
of  a public  enquiry  altogether?  1 do 
not  think  we  seek  to  use  the  word 
“deprive”.  We  are  rather  suggesting 
that  it  is  generally  harmful  to  the  status 
of  public  enquiries  and  tribunals  to  have 
all  the  procedure  of  an  enquiry  in  a 
particular  case  when  it  is  known  from 
the  outset  that,  because  the  Minister  has 
a defined  and  well-known  policy,  he  must 
come  to  a certain  decision. 


4055.  Would  you  be  prepared  to  para- 
phrase that  by  saying  that  in  certain 
cases  the  dice  are  so  heavily  loaded 
against  the  objector  that  to  afford  him 
an  opportunity  of  objecting  is  idle  and 
only  encourages  his  hopes?  With  re- 
spect, I would  not  like  to  associate  my- 
self with  the  phrase  “the  dice  are  so 
heavily  loaded  ”.  I would  rather  say  that 
where  the  Minister,  who  is  responsible 
to  Parliament,  has  come  to  a definite  de- 
cision on  a particular  matter  of  policy 
and  intends  and  so  says  that  he  intends 
to  pursue  it,  there  is  indeed  little  pur- 
pose served  in  anyone  appealing  against 
a decision  in  conformity  with  that  policy. 
If  one  may  take  as  an  example — and 
1 think  perhaps  my  colleagues  may  wish 
to  develop  this  point  to  you— the  ques- 
tion of  the  green  belt  land,  and  par- 
ticularly the  Metropolitan  green  belt, 
there  was  a stage  since  the  1944  Act 
when  the  policy  was  perhaps  a little  in- 
definite. Latterly  the  Minister  has  made 
it  a definite  policy — with  the  support, 

I believe,  of  Parliament,  according  to  his 
statements — that  the  green  belts  must  not 
be  whittled  away.  That  is  one  example 
where  there  is  a defined  policy. — (Mr. 
King):  I feel  that  one  of  the  principal 
difliculties— and  I confine  myself,  if  I 
may,  to  planning  enquiries  and  hearings 
because  those  are  the  matters  of  which 
I have  particular  knowledge— is  knowing 
what  is  policy.  If  some  means  could  be 
found — and  I appreciate  how  difficult  it 
is — of  ascertaining  what  is  policy  and 
if,  following  that,  an  indication  could  be 
given,  both  to  the  local  authority  and 
to  an  appellant,  as  to  what  that  policy 
was,  I think  probably  a good  many 
appeals  would  not  take  place.  It  is  only 
an  extension  of  what  happens  in  life 
generally.  One  goes  to  one’s  solicitor 
with  a grievance,  one  asks  him  “ What 
are  the  chances  of  my  succeeding  in  a 
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particular  course  of  action  ”,  and  one 
gets  the  candid  reply,  whatever  it  may 
be.  Could  that  not  be  extended  to 
planning  appeals? 

4056.  Is  it  not  becoming  rather  like 
that  now,  because  the  whole  country  is 
covered,  is  it  not,  by  development  plans? 
Yes. 

4057.  Once  that  is  done,  I suppose  the 

objector  does  know — everybody  knows — 
that  it  is  the  policy  not  to  diverge  from 
that  plan. Yes. 

4058.  I can  understand  that  before 
there  was  a plan  in  a certain  area  the 
thing  would  be  in  a state  of  flux  and  no 
objector  could  know  what  the  policy 
was,  but  surely  today  it  is  known,  is  it 

not? My  reply  to  that  would  be  that 

if  those  were  the  only  considerations  of 
policy,  I think  that  would  be  right — but 
are  they  the  only  considerations  of 
policy?  Perhaps  I could  cite  shortly  the 
facts  of  one  of  my  own  appeal  cases? 
It  was  a case  where  a man  wished  to 
build  a bungalow  on  green  belt  land. 
He  gave  a number  of  reasons,  one  of 
them  being  that  his  wife  had  a weak 
heart  and  that  it  would  be  more  con- 
venient if  she  lived  in  a bungalow. 
There  were  two  appeals  within  the  space 
of  about  a year,  the  first  appeal  to  the 
Minister  was  disallowed,  and  the  second 
one  was  granted.  In  his  first  letter,  the 
Minister  referred  to  the  personal  con- 
siderations— namely,  the  state  of  the 
wife’s  health.  Now,  is  that  the  sort  of 
thing  that  a Minister  can  take  into 
account,  in  addition  to  what  is  in  the 
development  plan?  If  it  is,  then, 
although  some  of  the  difficulties— per- 
haps a lot  of  the  difficulties — will  dis- 
appear, not  all  of  them  will. 

4059.  Of  course,  the  thing  would  be 
quite  simple  if  policy  was  of  such  a 
nature  that  it  could  be  set  out  in  a series 
of  paragraphs  in  a regulation  that  any- 
body could  look  at  and  say  “Well,  I 
have  a good  chance  ” or  " I have  not  got 
a hope  ”.  But  policy  is  not,  by  its  nature, 
something  that  can  be  put  down  in  a 
series  of  regulations.  If  it  were,  it  would 
be  unnecessary  for  the  Minister  to  de- 
cide. You  could  get  an  independent  tri- 
bunal to  decide  the  case  by  applying 

the  regulations  to  the  facts. 1 was 

wondering  whether  it  would  not  be  pos- 
sible—this  is  just  a suggestion— for  an 
officer  of  the  Minister,  before  appeals 
are  accepted,  to  be  authorised  to  tell  both 
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sides  frankly  what  he  thought  of  the 
situation.  He  could  do  it  quite  impar- 
tially, both  from  the  point  of  view  of 
the  local  authority  and  the  appellant,  in 
much  the  same  way  that,  at  the  present 
time,  people  who  are  aggrieved  by  their 
rating  assessments  frequently  go  along 
to  the  Valuation  Officer’s  staff  and  say 
“ I think  this  is  wrong  ”,  and  there  is 
quite  a frank  discussion  about  it  and 
then  perhaps  an  appeal. — (Mr.  Mays') ; 
Of  course  under  those  circumstances  one 
would  have  to  bear  in  mind  the  statutory 
appeal  jurisdiction  of  the  Minister  and 
take  care  that  outsiders  or  appellants  did 
not  get  the  impression  that  the  Minister’s 
officer  had  judged  the  issue  before  the 
hearing. 

4060.  Speaking  for  myself,  I should 

have  thought  that  there  were  grave  dan- 
gers in  an  officer  of  the  Ministry  giving 
advice,  because  if  the  full  facts  are  known 
that  Mr.  Jones  is  advised  by  an  officer 
that  it  is  not  worth  applying  for  leave 
to  erect  a garage  and  a few  months  later 
he  finds  that  Mr.  Smith,  four  doors  up, 
has  got  permission,  obviously  grave  diffi- 
culties arise. ^There  is  one  point  on 

the  question  of  development  plans. 
Although  a number  of  them  are  not  yet 
formally  approved,  the  requirements  of 
them  are  known,  except  in  relation  in 
many  instances  to  the  town  plan  and 
town  maps.  They  have  yet  to  be  de- 
fined, and  they  contain  sO'  much  in  detail 
which  may  affect  individual  interests  that 
I think  there  are  still  likely  to  be  a num- 
ber of  appeals  and  questions  arising  on 
them.  But  on  the  question  of  policy 
there  is,  of  course,  a dividing  line,  in 
my  personal  view.  If  on  the  develop- 
ment plan  there  is  a wide  area  of  forty, 
fifty  or  sixty  acres  which  is  defined  as 
green  belt  and  someone  wishes  to  put 
up  a hundred  and  fifty  houses — as  I had 
one  case  a little  whole  ago — in  the  middle 
of  that  area,  it  should  be  well  known 
that  such  development  would  not  likely 
be  allowed. 

4061.  But  surely  it  would  be  very 
extraordinary  if  you  found  a speculative 
builder,  desiring  to  put  up  a hundred  and 
fifty  houses  in  a green  belt,  appealing, 

would  it  not? ^Not  a speculative 

builder,  but  an  owner  might.  I have 
had  one  or  two  cases  where  the  owner 
has  sought  to  develop  on  that  basis.  It 
is  true  that  he  has  no  doubt  the  con- 
solation at  the  back  of  his  mind  of  com- 
pensation on  the  refusal,  but  probably. 
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with  great  respect  to  him,  his  profits 
would  have  been  greater  on  develop- 
ment than  on  compensation. 

4062.  But  he  would  not  appeal,  would 

he,  to  the  Minister  in  those  circum- 
stances?  He  did. 

4063.  He  did? ^Yes.  The  other  type 

of  case  is  where  there  is  a question  as 
to  whether  some  small  portion  of  the 
green  belt  area  is  or  is  not  to  be  in- 
filled : that  is  always  subject  to  a good 
deal  of  argument,  and  what  the  strict 
interpretation  of  the  green  belt  is  de- 
pends very  much  on  the  Minister. 

4064.  May  I come  now  to  the  last  part 
of  paragraph  8?  Although  you  have 
said  earlier  “ It  must  be  admitted  that 
at  a Planning  Tribunal  the  Respondent 
Authority  are  often  powerfully  repre- 
sented as  against  an  appellant  or  ob- 
jector fighting  his  cause  alone  . . you 
would,  would  you  not,  think  that  such  a 
man  ought  to  have  an  enquiry  at  which, 
for  instance,  the  proposers  prove  their 
case,  call  their  evidence  and  cross- 
examine,  and  where  Government  wit- 
nesses— it  may  be  from  the  Ministry  of 
Agriculture — are  called  and  can  be  cross- 
examined?  May  I just  remind  you  that 
under  the  statute  at  the  moment  a local 
authority  does  not  have  to  prove  its  case 
at  all ; as  an  act  of  grace  they  do  now. 
Equally,  the  Minister,  if  his  Department 
is  proposing  a scheme,  is  not  bound  to 
prove  his  case,  and,  in  fact,  even  as  a 
matter  of  grace,  he  does  not  do  it ; 
he  makes  a statement.  But  would  you 
oppose  an  alteration  whereby  whoever  is 

a proposer  should  prove  their  case? 

The  sequence  of  proof  is  one  thing,  but 
the  principle  of  proof  is  one  which  I 
personally  would  support.  I think  it  is 
right  both  for  the  local  authority  at  the 
proper  time  in  the  course  of  proceedings 
to  prove  its  case,  or  seek  to,  and  for  the 
appellants,  who  have  initiated  those  par- 
ticular proceedings  by  appealing,  them- 
selves to  prove  their  point  of  view. 
Associated  with  that  proof,  of  course,  I 
think  both  sides — if  I may  so  term  them 
— should  be  entitled  to  have  before  them 
at  the  hearing  all  those  ministerial  De- 
partments who  are  interested  in  the 
particular  project. 

4065.  So  that,  at  any  rate  up  to  the 
stage  of  the  inspector  reporting,  you 
would  think  that  it  would  be  fair  to  both 
parties  that  the  matter  should  have  some 
resemblance  to  proof  of  the  case  in  a 


court  of  law?  I am  not  talking  about 
strict  evidence  and  matters  of  that  sort, 

but  merely  the  form  of  the  thing. 

I think  the  fuller  the  hearing  is,  the 
better  it  is  and  the  more  public  anxiety 
— if  there  be  such  to  any  large  extent — 
is  allayed.  But  we  are  not  saying  in 
our  Memorandum  that  these  enquiries 
in  relation  to  planning  and  suchlike  are 
bad  at  the  moment ; they  could  be  im- 
proved.— Mr.  King:  I would  like  to 
stress  the  desirability  as  far  as  practic- 
able, with  over-riding  care  for  fairness, 
to  make  these  hearings  as  informal  as 
possible.  In  just  my  own  district  to  date 
we  have  twenty-five  appeals  which  are 
fixed,  and  I cannot  help  feeling  that  Pro- 
fessor Lawson’s  suggestion  that  there 
should  be  perhaps  four  or  five  separate 
codes  of  procedure  for  different  types 
of  tribunal  might  be  worth  examining. 
It  seems  to  me  that  a tribunal  which 
deals  with  the  development  of  a large 
estate  or  the  creation  of  a new  town  is 
not  necessarily  the  right  tribunal  to  deal 
with  an  application  to  station  a solitary 
caravan  on  green  belt  land.  It  is  the 
inflexibility  and  rigidity  of  this  appeal 
procedure  which  I think  is  somewhat 
worrying.  I do  not  think  all  planning 
appeals  are  alike.  Some  are  very  im- 
portant and  some  are  less  important, 
although  I do  admit  that  they  are  very 
important  to  the  applicant. 

4066.  What  is  your  criticism,  then,  of 

the  inspectors  on  a planning  appeal  at 
the  moment — that  they  are  too  formal 
or  that  they  do  not  adjust  their  for- 
mality to  the  occasion? 1 have  not 

the  slightest  criticism  of  the  inspectors. 
My  experience  is  that  they  do  an  ex- 
cellent job  of  work  and  they  are  ex- 
tremely fair.  This  is  nothing  to  do  with 
inspectors.  I think  the  system  wants 
looking  at. 

4067.  Could  you  explain  a little  more? 
Take  the  case  of  the  little  man  who 
wants  to  put  up  a garage  and  is  re- 
fused ; in  what  way  should  the  enquiry 
on  appeal  differ  in  that  case  from  the 
appeal  in  what  you  would  call  the  more 
important  case  of  the  development  of 

an  estate? It  might  take  the  form,  as 

it  sometimes  does,  of  an  informal  hear- 
ing round  a table ; that  would  be  in 
private.  The  evidence  to  be  produced 
would  be  much  the  same,  but  it  would 
be  quite  informal.  I have  conducted 
cases  at  some  of  these  informal  hear- 
ings ; they  are  extremely  pleasant  and 
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very  friendly — everybody  sits  round  a 
table.  It  does  enable,  say,  a man  who 
wants  to  erect  a garage  to  speak  freely 
without  being  frightened  by  the  for- 
mality of  a public  appearance.  I am 
only  saying,  Sir,  that  I think  that  sort 
of  thing  could  be  examined.  I am  not 
suggesting  that,  having  regard  to  all  the 
difficulties,  it  is  necessarily  practicable. 
— Mr.  M-ays:  Of  course,  there  is 

another  procedure — that  is  dealing  with 
appeals  by  correspondence.  Each  party 
sets  out  their  case  and  the  Minister  de- 
cides on  the  written  information  without 
a hearing  or  a public  enquiry. 

4068.  One  suggestion  has  been  that, 
in  certain  cases,  the  inspector  should  be 
allowed  to  decide  the  case  himself.  Have 

you  any  views  about  that? 1 should 

be  very  loath,  on  behalf  of  the  Urban 
District  Councils,  to  accept  that  solution. 
There  is  a statutory  duty  upon  the  Minis- 
ter, and,  with  great  respect,  I do  not 
think  he  can  delegate  that  to  any  one  of 
his  hundred  or  sO’  inspectors. 

4069.  It  is  not  suggested  that  it  is  better 
done  in  every  oase,  but  only  for  the  little 
case  of  the  shop  front  or  the  garage. 
Why  is  an  inspector,  versed  in  the 
policy  of  the  Department,  less  able  to 
decide  jt  than  a clerk  sitting  on  a stool 

in  [Whitehall. would  suggest,  with 

respect,  that  it  is  against  democratic  prin- 
ciples. One  might  fodow  on  from  that 
and  say  “ Why  should  elects  members 
of  a local  authority  trouble  themselves 
and  have  before  them  personally  various 
matters  raised  by  ratepayers?  "^y 
cannot  they  leave  it  all  to  trwo  or  three 
officials  to  do  the  job  for  them?  ” — 
Mr.  King:  iMight  I comment  on  that, 
because  I do  not  entirely  agree?  I 
think  I should  (be  in  favour  of  an  inspec- 
tor deciding,  provided  that  he  were  quite 
independent  of  the  Minister.  If  he  were  • 
in  the  same  position  as  a court,  then  I 
personally  should  feel  quite  happy  about 
it. 

4070.  I thought  you  would  think  the 

exact  opposite — ^that  you  would  not  mind 
him  doing  it  provided  that  he  was  suffi- 
ciently versed  in  the  policy. ^The 

difficulty  is  what  is  policy.  I cannot  see 
that  policy  is  involved. 

4071.  Do  you  have  experience  of  slum 

clearance? Mr.  Mays:  Some  of  our 

areas  have,  yes. 

4072.  There  the  Minister  decides,  after 
an  enquiry,  whether  the  house  or  the 
houses  are  within  the  formula  of  the 


statute,  unfit.  Is  there  any  reason,  in 
your  view,  why  that  matter — a pure 
technical  matter  of  fitness  or  unfitness — 

should  not  be  decided  by  an  expert? : 

Mr.  Haslam : No,  J do  not  think  we 
should  object  to  that  at  all  because  it 
is  purely  a technical  exercise  as  to  what 
is  the  physical  condition  of  the  house. 
It  is  not  a matter  of  policy  at  all.  You 
are  only  looking  at  No.  2,  Brick  Row, 
and  it  is  a technical  matter  as  to  whether 
it  is  fit  for  human  beings  to  live  in,  or 
not. 

4073.  You  do  not  subscribe  to  certain 
evidence  that  we  have  had,  that  the  ques- 
tion of  fitness  is  itself  a matter  of  policy? 

The  standard  of  fitness  can  be  a 

matter  of  policy  and  can  alter  from  timfj 
to  time. 

4074.  But  you  could  prescribe  that, 

could  you  not? At  the  moment  it  is 

stated  what  defects  in  a house  shall  make 
it  unfit.  That  could  be  altered  next 
month  or  next  year.  It  was  in  fact 
altered  last  year. 

4075.  Once  you  can  put  it  in  black 
and  white,  once  you  can  describe  it,  then 
it  becomes  purely  a technical  matter 
which  can  be  decided  by  somebody  other 

than  the  Minister? ^Yes,  but  it  is  not 

quite  as  simple  as  saying  that  it  is  stated 
in  black  and  white ; you  still  have  to 
have  someone’s  mind  to  bear  as  to  the 
physical  condition  and  circumstances. 

4076.  But  a surveyor,  armed  with  the 

Housing  Repairs  and  Rents  Act,  1954, 
would  have  no  difficulty,  would  he,  in 
saying,  whether  No.  2 Brick  Row  was  fit 
or  unfit? ^I  do  not  think  he  would. 

4077.  The  ultimate  decmon,  which 

may  involve  finance  and  true  policy, 

would  have  to  be  for  the  Minister? 

Yes. 

4078.  But  the  pre-condition  as  regards 

fitness,  you  would  agree,  could  well  be 
decided  by  an  expert? ^Yes. 

4079.  Mr.  Burman : Who  actually 

makes  the  decision  about  unfit  houses  in 
urban  areas? It  is  done  by  represen- 

tation by  the  medical  officer  of  health, 
or  other  officer  of  the  council,  that  the 
houses  are  unfit  for  human  habitation. 
The  Council  then  pass  a resolution. 

4080.  The  medical  officer  of  health  is 

working  on  the  Act  and  the  standards 
laid  down? Yes. 

4081.  He  is  not  working  on  his  own 

at  all — he  is  working  on  standards  laid 
down  by  the  Ministry,  in  effect? 
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Laid  down  in  the  Act  of  Parliament,  not 
particularly  by  the  Ministry. 

4082.  By  Parliament — not  a local  stan- 
dard?  Not  now.  There  used  to  be 

local  standards ; they  disappeared  in 
1954. 

40S3.  Now  it  is  entirely  on  national 
standards? That  is  right. 

4084.  May  w'e  go  back  now  to  the 
wisdom  of  holding  enquiries?  You  men- 
tioned green  belts,  w4ich  is,  of  course, 
a matter  where  sve  know  that  the  Minis- 
ter has  a policy.  There  are  cases,  as 
you  have  yourself  mentioned,  where 
builders  are  trying  to  acquire  green  belt 
land  for  building,  and  there  are  cases 
where  those  applications  are  strongly 
supported  by  neighbouring  local  authori- 
ties who  want  to  overspill  into  those 
areas.  Do  you  feel  that  the  local 
authorities  generally  would  be  very 
pleased  if  the  right  of  holding  enquiries 

were  taken  away? Mr.  Mays:  I think 

that  if  the  enquiry  procedure  were  done 
away  with  in  specific  cases  of  building  on 
central  green  belt  land,  whether  it  is  for 
over-spill  for  an  adjoining  authority  or 
for  private  speculative  development,  both 
sides  would  have  to  accept  that  decision. 
Whether  the  overspill  authorities  would 
like  it  is  another  thing. 

4085.  Why  should  the  right  of  enquiry 

be  taken  away  from  them? 'Only 

because,  as  we  say  in  the  concluding  i>or- 
tion  of  our  Memorandum,  it  seems 
harmful  to  the  general  status  of 
tribunals  to  go  through  the  procedure  of 
an  enquiry  knowing  full  well,  where 
there  is  defined  policy,  what  the  outcome 
will  be. 

4086.  Are  you  not  assuming  that  there 

will  be  no  exceptions  at  all? ^Yes, 

other  than  the  case  I mentioned  a 
moment  ago  where  you  are  concerned 
with  a single  plot.  That  is  a different 
matter. 

4087.  We  have  also  heard  that  from 
time  to  time  a great  number  of  these 
enquiries  are  held  because  the  person 
who  is  to  be  dispossessed  of  his  land 
feels  that  he  is  not  getting  sufficient  com- 
pensation. Do  you  think  that  that  has 
any  bearing  on  the  number  of  enquiries 

that  have  to  be  held? Mr.  Haslam: 

It  certainly  has.  There  are  quite  a lot 
of  cases  in  which,  when  it  is  all  boiled 
down,  the  point  at  issue  is  the  amount 
of  money  to  be  received. 


4088.  Do  you  find  that  in  your  own 

authorities? ^Yes. 

4089.  Another  point  that  you  raised 
was  the  question  of  hearings  in  private 
as  opposed  to  public  enquiries.  Are  you 
quite  satisfied  that  they  are  a good  thing. 

A private  enquiry  would  not  be 

thrust  upon  anybody.  If  they  objected 
to  that  particular  way  of  doing  it,  they 
would  have  a right  to  a public  enquiry. 
— Mr.  Mays:  At  the  present  time,  the 
Ministry  do  follow  that  procedure.  They 
suggest  a private  hearing,  and  if  both 
parties  are  agreeable  to  it,  the  hearing 
takes  place. — Mr.  Smith : That  also 

applies  also  to  the  decisions  on  corre- 
spondence. 

4090.  When  it  was  suggested  that  the 
inspector  might  decide  certain  cases  your 
objection  was  that  it  would  be  undemo- 
cratic because  you  feel  that  the  Minister 
must  retain  the  right  to  decide  himself. 
Surely,  on  an  enquiry  about  somebody’s 
garage  or  an  electric  sign  on  a building, 
the  decision  is  not  made  by  the  Minister? 

Mr.  Haslam : In  point  of  fact  it  is 

not  made  by  the  Minister  personally,  but 
he  is  answerable  for  it  to  Parliament. 

4091.  I think  that  if  the  inspector  were 
to  decide  it  would  have  to  be  with  the 
agreement  of  the  parties.  If  it  were  by 
agreement,  would  you  see  any  objection. 

Mr.  Mays:  I suppose  it  would  be 

open  to  them  to  do  so.  Whether  it 
would  be  a good  thing  to  do  is  another 
question,  because  it  is  rather  opening  a 
very  wide  door  in  other  spheres. 

4092.  There  is  -only  one  other  question 

I want  to  ask  you.  Do  your  authorities 
try  to  purchase  land  by  voluntary  nego- 
tiation before  resorting  to  compulsory 
purchase  orders? Yes,  with  the  assist- 

ance of  the  District  Valuer  negotiating 
with  the  owner  himself.  I think  most 
authorities  look  upon  compulsory  pur- 
chase as  a last  but  sometimes  necessary 
resource. — Mr.  King:  One  of  the  diffi- 
culties of  acquiring  land  by  agreement 
is  that,  if  the  local  authority  get  a loan 
sanctioned,  as  they  generally  do,  they 
cannot  pay  a greater  figure  than  the 
District  Valuer  will  sanction.  And  so 
many  people  do  not  agree  with  the  Dis- 
trict Valuer’s  valuation  of  the  particular 
land.  That  is,  I think,  the  principal 
obstacle  to  acquisition  by  agreement. 

4093.  Mr.  Bowen:  May  I go  back  to 
paragraph  13  again?  I am  not  quite 
clear  what  you  are  saying  there.  Are 
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you  saying  that,  in  fact,  a large  number 
of  enquiries  are  held  now  which  really 
need  not  be  held  if  the  objector  under- 
stood his  position?  Or  are  you  saying 
that  there  are  a large  number  of  en- 
quiries held  where  the  objector 
really  should  not  be  entitled  to  ask  for 

an  enquiry? Mr.  Mays’.  I do  not 

think  one  would  go  so  far  as  to  deny 
him  the  entitlement,  but  if  the  objector 
were  made  aware  and  if  the  local  autho- 
rities themselves  were  made  aware  of  a 
Minister’s  policy  in  a particular  direc- 
tion, it  would  probably  avoid  a number 
of  these  enquiries  and  therefore  not  pro- 
duce what  we  feel  at  times  may  be  a 
harmful  impression  upon  the  general 
public.  This  arises  a good  deal  at  present 
in  relation  to  draft  development  plans. 
To  take  my  own  district  as  an  example, 
since  1947  we  have  had  no  less  than 
twenty-six  public  enquiries,  dealing,  in 
the  majority  of  cases,  with  green  belt 
or  similar  matters.  Compared  with  the 
total  number  of  enquiries  over  a period 
of  years  that  is  a rather  substantial  in- 
crease, and  at  the  moment  the  number 
is  mounting.  I feel  that,  with  the  ad- 
vent of  the  approved  development  plans 
and  the  passage  of  the  compensation 
element  which  has  now  had  fairly  full 
play  under  the  1954  Act,  this  phase  will 
pass.  But  there  will  still,  in  the  appli- 
cation or  implementation  of  the  develop- 
ment plan,  be  instances  where  people 
want  to  do  things  contrary  to  the  plan, 
and  I Think  the  policy,  if  known,  would 
at  least  show  them  the  true  position 
rather  than  encourage  them  along  what 
may  be  a false  and  unsuccessful  line. 

4094.  What  you  are  really  saying  is 

this : that  Government  Departments 

ought  to  be  a great  deal  more  forth- 
coming and  a great  deal  more  communi- 
cative as  to  what  their  policy  is  in  a 

particular  field? ^The  Minister  ought 

to  be. 

4095.  You  do  not  think  that  in  any 
case  the  individual  or  the  local  authority 
should  be  deprived  of  the  right  to  an 
enquiry,  but  you  think  that,  if  that  in- 
formation were  given,  that  right  would 

be  far  Jess  likely  to  be  exercised? Yes. 

— Mr.  King-.  I think  what  we  are  doing 
is  supporting  what  Professor  Lawson 
said  in  his  Memorandum  about  how  un- 
wise it  is  to  treat  hearings  as  mere 
opportunities  for  objectors  to  blow  off 
steam  ; and  I notice  that  Mr.  J.  E.  S. 
Simon,  Q.C.,  M.P.,  said  much  the  same 


thing.  I notice  that  the  Permanent 
Secretary  to  the  Ministry  of  Education 
expressed  the  view  that  some  of  the 
objectors  to  compulsory  purchase  orders 
for  educational  purposes  really  were  say- 
ing “ Why  pick  on  me?  ” If  that  is  the 
only  objection,  it  would  be  very  helpful 
if  a means  could  be  found  of  telling  such 
an  objector  that  it  is  Government  policy 
that  this  particular  land  should  be  ac- 
quired, and  that  it  is  the  most  suitable. 
In  other  words,  “ Why  pick  on  me?  ” is 
not  a valid  objection.  The  same  thing 
would  apply  for  a local  authority. 

4096.  Does  not  the  issue  arise — always 

assuming  that  the  policy  is  declared — 
whether  what  you  propose  doing  is  with- 
in that  policy? ^That  is  bound,  in 

certain  instances,  to  arise. 

4097.  You  would  agree  that  an  enquiry 
really  is  desirable  in  those  circumstances? 

Mr.  Mays:  Where  there  is  doubt, 

where  there  could  be  doubt,  as  in  the  in- 
stances I have  mentioned — a green  belt 
area  and  the  planting  of  a hundred  and 
fifty  houses  in  the  middle  of  it — that 
should  be  fairly  obvious. 

4098.  And  of  course,  where  there  is 
not  a declared  policy,  there  is  all  the 

more  reason  for  an  enquiry? 

Certainly. 

4099.  So  are  you  really  saying  this: 
that  if  there  were  a greater  exchange  of 
information  you  could  reduce  the 
number  of  enquiries.  At  the  same  time 
you  are  not  advocating  a change  in  the 
law  to  deprive  people  of  the  right  to  an 

enquiry  if  they  choose? ^Neither  to 

deprive  the  general  public  nor  the  local 
authorities  themselves  of  their 
opportunity  of  expounding  their  case  at 
a local  enquiry. 

4100.  Do  you  not  think  that  a great 
deal  might  be  done  at  the  local  authority 
level  in  this  regard?  It  has  been 
suggested,  for  example,  that  a number  of 
people  who  put  in  objections  to  proposals 
put  forward  by  a local  authority  would 
not  pursue  them  if  the  local  authority 
had  l5een  a little  more  careful  in  trying 

to  explain  to  them  these  proposals. 

That  may  have  arisen  in  the  past  in  some 
instances.  I think  local  authorities 
generally  consult  with  applicants  for 
town  planning  approval  much  more  than 
in  the  past,  because  they  now  have 
before  them  at  least  a draft  development 
plan  and  they  know  the  planning 
authority’s  policy  within  the  area 
concerned. 
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4101.  Before  an  enquiry  is  held,  is  it 
the  practice  for  a planning  officer  to  see 
the  party  and  to  discuss  the  matter  with 

him,  assuming  that  he  is  willing? 

That  has  happened  very  often — ^some- 
times before  the  local  authority  them- 
selves have  even  come  to  a decision. 

4102.  One  complaint  in  relation  to 
compulsory  purchase  orders  is  that  a 
man  who  owns  land  will  suddenly  read 
in  his  morning  newspaper  that  a local 
authority  has  been  actively  engaged  in 
considering  whether  they  should  do 
something  with'  his  land,  without  any 
approach  being  made  to  him  at  all.  You 
would  agree  that  it  is  undesirable  that 
something  of  that  kind  should  happen 
and  that  that  has  tended  to  provoke 
people  into  exercising  their  rights  of  de- 
manding an  enquiry  where  perhaps 
otherwise  they  would  not  have  done  so? 

1 quite  agree  that  it  is  better  that 

that  kind  of  thing  should  not  happen. — 
Mr.  Smith:  Is  it  not  inevitable  where 
you  have  a democratic  government,  such 
as  we  have?  Somebody  will  suggest  one 
land  and  somebody  else  will  suggest 
other  land — I think  it  must  be  inevitable. 

4103.  Do  I understand  from  para- 
graph 10  that  the  stage  at  which  an 
interested  party  should  get  a copy  of  the 
inspector’s  report  is  after  the  Minister 

has  made  his  decision? Mr.  Mays: 

After,  if  he  so  requires,  the  Minister  has 
made  the  decision. 

4104.  Have  you  considered  whether  it 
might  not  be  more  desirable  that  he 
should  get  it  before  the  Minister  has 

made  his  decision? ^\Ve  have  not 

considered  that — at  least,  we  have  not 
accepted  that  viewpoint.  May  I say  here 
that  this  Memorandum  of  the  Associa- 
tion was  prepared  quite  independently 
of  any  other  Memoranda  by  witnesses 
who  have  been  alluded  to  this  morning, 
and  before  we  knew  anything  about  their 
proposals.  But  on  this  particular  point 
the  Association  felt  that  it  would  be  an 
advantage  to  all  concerned  that,  at  the 
time  the  Minister  issued  his  decision 
there  should  be  the  opportunity,  if  the 
interested  parties  so  required,  for  copies 
of  the  inspector’s  report  and  all  other 
reports  relevant  to  the  enquiry,  coming 
perhaps  even  from  some  other  depart- 
ment of  state,  to  be  available  to  those 
concerned.  We  feel  that  if  they  were  so 
available,  it  would  give  satisfaction  to 
the  appellant  to  know  that  he  had  had 
before  the  M'inister  all  the  relevant  facts 


and  that  his  case  was  either  good  or 
bad,  according  to  the  tenor  of  the 
report. 

4105.  I appreciate  the  advantage  in  an 
interested  party  seeing  those  reports,  but 
would  it  not  be  'Of  greater  advantage  to 
him  if,  for  example,  he  could  see  the 
inspector’s  report  and  the  other  reports 
before  the  Minister  gave  his  decision 

and  make  representations  on  them? 

Mr.  Smith:  Is  not  the  answer  to  that 
that  the  enquiry  would  be  an  intermin- 
able one?  When  would  the  enquiry 
end?  Would  there  be  further  representa- 
tions on  some  further  explanation  in  the 
report? 

4106.  Assuming,  for  example,  that  it 
is  quite  clear  from  the  inspector’s  re- 
port that  he  has  misunderstood  some 
matter — ^purely  a fact — should  not  the 
objector  be  entitled  to  clear  that  up? 
Or,  assuming  that  the  report  from 
another  Government  Department  is 
based  on  some  entire  misconception  of 
the  facts,  should  not  the  oibjector  be  able 
to  say  " Look,  with  regard  to  the  report 
of  such  and  such  a Department,  they 
have  got  hold  of  the  wrong  end  of  the 

stick”? Mr.  Mays:  So  far  as  the 

Inspector’s  own  report  is  concerned — 
although  I have  never  seen  one — doubt 
whether  the  ‘Inspectors  do  really  miscon- 
ceive the  position.  They  faithfully  and 
accurately  report  what  has  transpired. 

4107.  Lord  Justice  Parker:  How  can 

you  know  if  you  have  never  seen  a re- 
port?  ‘We  believe  that  that  is  the 

position.  We  have  never  seen  one,  I quite 
agree.  B‘Ut,  at  the  same  time,  surely  the 
appellant  has  the  opportunity  to  resub- 
mit his  proposal  if  indeed  a fact  has  been 
found  to  be  misunderstood?  Indeed, 
appellants  resubmit  their  proposals  now 
for  entirely  different  reasons. 

4108.  Mr.  Bowen:  That  would  be  on 

planning? ^Yes. 

4109.  In  a compulsory  purchase  case, 
if  the  owJner  gets  the  report  and  sees 
that  something  in  it  is  wrong,  he  may 
feel  a greater  sense  of  grievance  than 
ever  because  not  only  will  the  decision 
have  gone  against  him,  but  he  will  feel 
that  it  has  been  decided  on  quite  wrong 

grounds. ^^He  may  well  feel  that,  but 

he  will  have  had  the  advantage  of  know-  • 
ing  that  he  has  not  been  left  in  the  dark 
as  to  the  process  by  which  the  decision 
has  been  made. — Mr.  King:  I see 

another  difficulty  about  the  inspectors’ 
reports.  In  a hotly  contested  case  which 
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has  gone  on  for  the  whole  day,  I can 
quite  understand  an  argument  on  the 
part  of  the  aggrieved  party,  not  that  the 
inspector  has  misconceived  the  position, 
but  that  he  has  not  put  down  in  his 
•report  what  the  (appellant  or  his  advisers 
thought  were  material  things.  Of  course, 
it  is  a question  of  condensation.  Quite 
obviously,  if  an  enquiry  goes  on  all  day, 
the  amount  in  an  inspector’s  report  must 
be  a very  small  proportion  of  what  is 
said  by  everybody. 

4110.  Lord  Justice  Parker:  Mr.  King 
suggested — and  this  rather  surprised  me 
— that,  m dealing  with  the  compulsory 
acquisition  of  land  for  a school,  it  was 
not  a valid  objection  to  say  “ pick 
Ion  me?  ” Surely,  other  than  in  an 
exceptional  case,  such  as  land  for  an 
aerodrome  or  something  like  that,  there 
cannot  be  any  policy  which  dictates  that 
it  must  be  A’s  land  that  is  taken  rather 
than  somebody  else’s  land?  Suppose  the 
policy  is  that  there  should  be  a school 
within  five  miles  of  Puddletown,  and  A’s 
land  is  picked.  It  cannot  be  policy  to 
choose  A.  Why  is  it  not  a perfectly 
valid  objection  for  A to  say  " Why  pick 
on  me?  There  would  be  far  less  harm 

done  if  you  took  B’s  land.”? Mr. 

King:  If  he  could  prove  that  far  less 


harm  in  every  way  would  result  from 
taking  B’s  land,  I think  that  would  be  a 
valid  objection. 

4111.  Then  he  would  be  entitled  to 

have  a 'public  enquiry,  if  he  wanted  to 
raise  that? ^Yes,  he  would. 

4112.  I thought  you  were  suggesting 
that  it  ought  to  be  explained  to  him  that 
it  is  pure  policy — "They  are  choosing 
your  land  and  you  have  no  chance.”? 

'I  did  have  ^at  partly  in  mind,  but, 

although  this  evidence  was  given  by  the 
Permanent  Secretary  to  the  Ministry  of 
Education,  I was  thinking  of  new  towns. 
I should  have  thought  that  it  would  not 
be  a valid  objection  for  the  owner  of  a 
plot  of  land  in  the  middle  of  an  area 
which  has  been  designated  as  a new  town 
to  say  “Why  pick  on  me?”.  It  is  a 
question  of  degree. 

4113.  The  difficulty  is  to  say  in  which 
cases  the  policy  is  so  cut  and  dried  that 

there  would  be  no  objections. Mr. 

Haslam:  The  number  of  cases  would 
not  be  very  many.  The  green  belt  is 
an  example  that  springs  to  mind.  There 
could  not  be  very  many  because  policy 
is  not  static. 

Lord  Justice  Parker : We  thank  you 
and  your  colleagues  for  coming  to  give 
evidence  here  today. 


Memorandum  submitted  by  the  Rural  District  Councils 
Association 

1.  The  Association  hp  considered  the  advisability  of  whether  the  Inspector 
appointed  to  take  Planning  and  land  purchase  Enquiries  should  be  independent  of 
the  Minister  who  would  ultimately  be  required  to  give  his  decision  in  relation  thereto 
and,  having  weighed  the  advantages  which  would  ensue  from  the  Minister  not  being 
a judge  in  his  own  cause  against  the  disadvantages  which  would  clearly  beset  such 
an  arrangement,  we  feel  that  the  present  arrangement  should  continue  with  the  one 
proviso  that  the  Inspector  taking  the  Enquiry  should  be  independent  of  the  region 
concerned. 

2.  A practical  point  of  very  considerable  importance  is  the  fact  that  although  an 
Inspector  taking  Enquiries  has  power  to  subpoena  witnesses  presumably  including 
those  from  Government  Departments,  he  does  not  do  so  in  practice.  It  follows  that 
in  Enquiries  where  the  views  of  certain  authorities  or  persons  are  sought  before  the 
hearing  of  the  Enquiry  no  opportunity  is  given  to  the  Local  Authority  or  Appellant 
to  test  the  strength  of  such  evidence  by  cross  examination.  It  seems  that  it  is  a basic 
weakness  that  no  provision  is  made  at  the  present  time  to  deal  with  this  position  and 
we  urge  most  strongly  that  an  Inspector  taking  an  Enquiry  should  be  charged  with 
bringing  before  the  Enquiry  those  authorities  or  persons  consulted  before  the  hearing 
(e.g.  development  affecting  agricultural  land  is  referred  to  the  Ministry  of  Agriculture 
Fisheries  and  Food,  which  not  infrequently  recommends  refusal  of  the  development 
on  agricultural  land  use  grounds).  Arising  from  this  matter  the  question  must  be 
considered  of  the  tacts  or  opinions  upon  which  the  Minister  comes  to  his  determina- 
tion and  here  it  is  suggested  that  only  in  unforeseen  circumstances  should  the 
Minister  consult  other  bodies  subsequent  to  the  Enquiry  ; in  other  words  the  Minister 
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should  normally  rely  only  on  evidence  which  is  heard  by  the  Inspector.  It  is,  however, 
appreciated  that  exceptionally  the  Minister  would  have  to  call  for  further  information 
subsequent  to  the  Enquiry  and  in  this  case  the  written  representations  of  such 
Authorities  or  persons  as  are  consulted  should  be  made  available  to  both  sides  who, 
in  turn,  should  be  entitled  to  comment  on  this  evidence  and,  if  necessary,  to  ask  for 
the  enquiry  to  be  re-opened  to  deal  with  the  specific  points  raised  on  such  consulta- 
tion, subject,  of  course,  to  the  Minister’s  discretion. 

3.  It  is  a very  common  complaint  that  the  delay  both  before  an  enquiry  and 
between  the  enquiry  and  the  Minister’s  decision  is  inordinately  long.  Consideration 
should  be  given  to  speeding  up  the  processes,  possibly  imposing  a limit  within  which 
a decision  must  be  given  and  to  the  possibility  that  in  simple  cases  the  Inspector 
might  be  empowered  to  give  decisions  at  the  inquiry.  This  would  admittedly  be  a 
radical  departure  from  the  present  practice,  but  should  be  possible  when  the  issues 
are  clear  and  questions  of  policy  not  affected. 

4.  Consideration  was  given  to  the  question  of  whether  formal  pleadings  should 
be  introduced,  with  a view  to  limiting  and  clarifying  the  issues  to  be  considered  at 
the  Enquiry.  While  such  a course,  if  possible,  would  be  desirable  it  is  felt  that  the 
presentation  of  defined  issues  would  be  an  extremely  difficult  if  not  impossible  task 
for  many  reasons,  not  the  least  of  which  was  the  fact  that  it  might  place  an  Appellant 
not  legally  represented  at  a considerable  disadvantage. 

It  is  the  Association’s  view  that  the  subject  matter  dealt  with  at  Local  Inquiries 
often  turns  on  technical  rather  than  on  legal  evidence  and  that  it  is  therefore  desir- 
able, as  now,  to  have  the  Inquiry  presided  over  by  a person,  namely  the  Ministry 
Inspector,  with  technical  rather  than  legal  qualifications.  In  addition  to  the 
informality  of  the  proceedings,  which  helps  to  put  appellants  at  their  ease,  the  cost 
is  much  less  than  in  a Court  of  law ; furthermore  the  Inspector  always  sees  the  site 
of  the  land  in  dispute.  For  these  reasons  the  Association  is,  on  balance,  averse  to 
any  proposal  for  a separate  Administrative  Division  of  the  High  Court, 

5.  At  the  present  time  in  Planning  Enquiries  it  is  the  practice  for  the  Appellant 
to  give  his  evidence  first  or,  in  other  words,  to  show  cause  why  planning  permission 
should  be  granted  in  his  favour.  This  seems  to  us  to  be  completely  wrong  as  it 
should  be  the  duty  of  the  Planning  Authority  to  justify  its  decision  and  this  would 
in  addition  serve  to  indicate  the  nature  and  scope  of  the  Planning  Authority’s  case 
and  so  enable  the  Appellant  to  assess  the  matters  he  should  deal  with  in  presenting 
his  own  case. 

On  the  assumption  that  this  suggestion  is  accepted  the  evidence  of  the  other 
Authorities  or  persons  represented  at  the  Enquiry  would  be  called  by  the  Local 
Authority  in  the  course  of  their  evidence  if  in  fact  they  relied  upon  such  evidence. 
If  the  evidence  is  not  given  for  the  Local  Authority  then  it  should  be  called  at  the 
conclusion  of  the  evidence  submitted  by  the  Appellants.  This  arrangement  would 
involve  a right  on  the  part  of  the  Local  Authority  to  recall  its  own  witnesses  to 
rebut  evidence  -of  the  other  Authority  or  person  if  in  fact  such  evidence  is  not  relied 
upon  by  the  Local  Authority. 

6.  We  consider  that  the  Inspector’s  Report  should  be  made  available  at  the  request 
of  the  Local  Authority  or  the  Appellant.  It  follows  from  this  that  if  a material  fact 
is  omitted  from  the  report  or  the  report  contains  a substantial  error  it  should  be  open 
for  either  party  at  the  Enquiry  to  ask  the  Minister  to  accept  an  agreed  statement  of 
both  parties  as  to  the  correct  facts  or  if  this  is  not  possible  the  Minister  should  have 
power  to  order  a new  Enquiry  on  being  satisfied  that  a material  fact  is  omitted  from 
the  Inspector’s  Report.  This  would  entail  making  subsidiary  provisions  providing  a 
time  limit  within  which  a request  for  a copy  of  the  Report  should  be  made  and 
for  the  application  for  the  acceptance  of  an  agreed  statement  or  for  a new  Enquiry 
and  also  for  ensuring  that  no  irrevocable  action  based  on  the  Minister’s  determina- 
tion should  be  taken  in  the  meantime.  Where  the  Minister’s  decision  is  contrary  to 
the  recommendations  in  the  Inspector’s  Report  the  Minister  should  be  obliged  to 
state  his  reason  for  departing  from  the  recommendations. 
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7.  The  foregoing  states  the  Association’s  views  on  the  general  aspects  of  the 
matter ; the  following  paragraphs  deal  with  particular  items,  which  may  not  fall 
within  the  terms  of  reference. 

One  point  which  has  a bearing  upon  the  terms  of  Enquiry  but  which  could 
probably  be  more  easily  corrected  hy  an  amendment  to  Planning  Law  is  that  it  is 
now  possible  for  a person  having  no  interest  in  land  to  apply  for  planning  permission 
and  secure  a conditional  planning  consent  which  is  registerable  under  the  Local  Land 
Charges  Register  without  any  person  having  an  interest  in  the  land  being  aware  of 
what  has  happened.  Several  such  instances  were  brought  to  our  attention  and  it  seems 
wholly  wrong  that  the  one  person  who  has  an  essential  interest  in  the  land,  viz.,  the 
Owner,  is  not  consulted  in  the  matter  and  moreover  may  be  prejudiced  by  this 
seeming  anomaly.  This  matter  has  a slight  bearing  on  the  term  of  reference  of  the 
present  Enquiry  as  it  might  still  be  possible  for  the  applicant  who  has  secured  a 
conditional  planning  consent,  without  the  knowledge  of  the  Owner  of  the  land,  to 
proceed  to  appeal  against  the  conditions  imposed  and  unless  the  Owner  is  made  aware, 
by  a Press  or  other  Notice  which  usually  precedes  such  an  Enquiry,  but  which  as  far 
as  we  are  aware  is  not  a statutory  requirement,  he  may  still  not  be  present  before 
the  Enquiry.  Equally  a decision  may  be  reached  upon  which  the  owner  would  if 
he  had  known  of  the  application,  have  exercised  his  right  of  appeal  against  conditions 
imposed,  whereas  the  person  enquiring  may  be  content  to  accept  the  position  as  he 
finds  it. 

{Note) : — For  the  sake  of  convenience  the  person  in  conflict  with  the  Local 

Authority  is  referred  to  as  Appellant  although  in  some  forms  of  Enquiry  referred 

to  he  is  normally  called  the  objector  or  by  some  similar  name.) 

8.  It  has  been  suggested  to  the  Association  that  Traffic  Commissioner’s  Tribunals 
are  becoming  too  remote  from  the  general  public,  whom  they  are  intended  to  serve, 
and  that  their  proceedings  try  to  follow  too  closely  the  High  Court,  and  that  greater 
public  notice  of  the  hearings  of  applications  should  be  given  in  the  districts  affected. 

9.  The  provisions  of  the  Requisitioned  Land  and  War  Works  Act,  1945,  as  they 
affect  the  closure  of  highways  and  footpaths  would  seem  to  be  unsatisfactory  so  far 
as  local  authorities  not  having  delegated  highway  functions  are  concerned,  and  it  is 
thought  that  some  provision  should  be  made  for  the  notification  and  attendance  at 
any  Inquiry  of  representatives  of  district  councils  affected. 

Full  details  are  appended  of  a case  in  point,  and  the  Clerk  of  the  Council  would 
much  appreciate  an  opportunity  of  appearing  before  the  Committee  and  giving  oral 
evidence  thereon. 

10.  It  has  been  represented  to  the  Association  that  the  procedure  for  appeals 
against  decisions  of  the  District  Auditor,  made  under  Section  229  O'f  the  Local 
Government  Act  1933,  and  the  powers  of  the  Court  or  Minister  on  such  an  appeal 
to  verify  or  quash  the  decision  of  the  District  Auditor  require  alteration. 

It  is  rare  for  any  person  to  lodge  an  appeal  to  the  High  Court  because  win  or 
lose  the  Court  invariably  awards  costs  against  the  Council  concerned.  These  costs  to 
a small  Council  become  prohibitive  and  appeals  are  therefore  mostly  made  to  the 
Minister.  The  procedure  then  is  for  the  Minister  to  hold  an  inquiry,  which  is 
conducted  by  one  of  the  officers  of  bis  Legal  Department,  who,  after  hearing 
evidence  from  the  person  surcharged  and  from  the  District  Auditor  reports  back 
to  the  Department.  It  seems  probable  that  this  officer  reports  back  to  persons  in 
the  Legal  Department  who  may  have  had  to  advise  the  Minister  and  possibly  the 
Auditor  previously  on  points  of  law  which  have  some  bearing  on  the  appeal.  There 
is  a distinct  possibility  that  such  officers  will  advise  a decision  based  on  the  opinions 
they  have  previously  expressed  on  the  points  of  law  arising. 
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Appendix 

MALLING  RURAL  DISTRICT  COUNCIL 

Requisitioned  Land  and  War  Works  Acts,  1945  and  1948 
Closure  of  Highways  at  West  Mailing 

1.  During  the  war  (1939-1945),  by  direction  of  the  Air  Ministry  the  private  aero- 
drome at  West  Mailing  was  taken  over  as  an  R.A.F.  base  and  for  this  purpose  the 
runways  and  the  whole  establishment  had  to  be  extended  very  considerably.  In  the 
result,  a number  of  roads  and  footpaths  were  completely  stopped  up  and  under  the 
Defence  Regulations  then  in  force  no  alternative  route  was  provided  at  that  time. 

One  of  the  roads  so  closed  was  that  from  the  “ Startled  Saint  ” public  house 
(which  is  on  the  road  between  West  Mailing  and  Mereworth)  through  to  Watering- 
bury.  The  alternative  route  is  a very  round-about  one  and  to  get  from  the  main 
A.20  road  and  Offham  through  to  Wateringbury  it  is  necessary  to  come  either  round 
by  West  Mailing  village  or  to  get  right  out  to  Mereworth.  I can  confirm  that  a 
considerable  amount  of  traffic  previously  used  the  Teston  route  and  would  well  do 
so  were  it  available.  There  is  no  doubt,  therefore,  that  the  new  proposed  alternative 
route  would  have  been  quite  heavily  trafficked. 

2.  The  above  State  of  Emergency  having  come  to  an  end,  the  stopping  up  of  the 
above  highways  and  footpaths  had  to  be  put  on  a proper  legal  footing.  For  this 
purpose  the  provisions  of  Part  III  of  the  Requisitioned  Land  and  War  Works  Act, 
1945,  were  put  into  operation  by  the  Minister  of  Transport.  In  1952,  notice  was 
given  in  accordance  with  Section  17  of  the  Act  of  the  Minister’s  proposal,  inter  alia, 
to  stop  up  the  said  Teston  Road  and  to  provide  an  alternative  route.  Such  proposal 
was  contained  in  a Draft  Statutory  Instrument  to  be  entitled  “ The  Stopping  up  of 
Highways  (Kent)  Order,  1952”. 

3.  Subsequently  objections  w'ere  received  to  the  proposed  alternative  route  from 
local  landowners,  as  the  result  of  w'hich  the  Minister  of  Transport  referred  such 
objections  to  the  War  Works  Commission  for  a report  in  accordance  with  Section 

17  (4)  of  the  1945  Act.  From  the  report  of  the  Commission  it  is  apparent  that  a 
private  local  inquiry  w'as  held  by  two  members  of  the  War  Works  Commission  on 
the  6th  April,  1954,  and  at  which  the  objectors  were  given  an  opportunity  of  appear- 
ing and  stating  their  case.  Although  the  Commission  were  under  no  duty  to  do  so, 
we  are  now  advised  that  representatives  of  the  Kent  County  Council  and  also  a 
representative  of  the  County  Surveyor  were  also  invited  to  attend. 

No  notice  of  such  Inquiry  was  given  to  the  Mailing  Rural  District  Council  and, 
in  fact,  they  were  completely  unaware  that  such  an  Inquiry  either  was  to  be  held  or 
had  been  held.  The  facts,  as  I have  just  given,  only  became  known  to  the  Council 
upon  enquiries  as  to  the  present  position  of  the  Ministry  of  fairly  recent  date. 

4.  A Statutory  Instrument  of  1955,  No.  595,  entitled  “ Rights  of  Way — ^The 
Stopping  up  of  Highways  (Kent)  (No.  4)  Order,  1955  ” was  made  by  the  Under 
Secretary  of  the  Ministry  of  Transport  and  Civil  Aviation  on  the  12th  April,  1955, 
which  purports  to  give  effect  to  the  report  which  the  War  Works  Commission  made 
to  the  Minister  to  the  effect  that  all  reference  to  the  proposed  alternative  route  should 
be  deleted.  A copy  of  this  Order  has  been  sent  to  my  Council  and  has  been 
published  in  accordance  with  the  requirements  of  the  Act. 

5.  Upon  protest  to  the  Minister  of  Transport,  it  is  pointed  out  to  us  that  Section 

18  (1)  (a)  of  the  Requisitioned  Land  and  War  Works  Act,  1945,  only  requires  that 
persons  who  have  objected  to  the  proposals  of  the  Minister  need  be  afforded  an 
opportunity  of  appearing  before  the  representatives  of  the  War  Works  Commission. 
The  Council  were  not,  of  course,  objectors  as  they  were  fully  in  agreement  with  the 
said  proposals  of  the  Minister.  There  was,  therefore,  nothing  for  them  to  object  to. 

The  ridiculous  situation  then  appears  to  arise  that  the  Council  have  foregone 
their  right  to  be  heard  simply  by  not  making  an  objection  to  something  they  were  in 
full  agreement  with ! I am  sure  that  you  will  appreciate  the  point. 
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6.  Quite  rightly  the  Minister  of  Transport  has  pointed  out  that,  by  Section  18  (4) 
of  the  1945  Act,  he  shall  not  make  any  Order  otherwise  than  m accordance  with  the 
report  of  the  Commission.  Further,  the  Commission  state  that  they  are  unable  to 
re-consider  this  matter. 


(Signed)  F.  B.  W.  Linnitt, 

Cleric  of  the  Council. 


Council  Offices, 

High  Street, 

West  Mailing, 

Kent. 

llth  August,  1955, 

Examination  of  Witnesses 


Mr.  G.  G,  Letchford 
Mr.  F.  B.  W.  Linnitt 

on  behalf  of  the  Rural  District  Councils  Association. 
Called  and 


4114.  Lord  Justice  Parker:  Mr. 

Letchford,  there  is  one  point  of  consider- 
able interest  in  your  Memorandum 
which  really  arises  in  paragraphs  2 and 
6.  In  paragraph  2 you  refer  to  the  fact 
that  a Minister  sometimes  finds  it 
necessary  to  consult  other  persons  after 
an  enquiry  has  taken  place,  and  you  are 
there  saying  that,  in  such  a case,  then 
the  parties  ought  to  have  an  opportunity 
of  dealing  with  that  evidence  and,  if 
necessary,  the  enquiry  should  be  re- 
opened.  Mr.  Letchford:  Yes,  that  is 

so. 

4115.  In  paragraph  6,  you  make  this 
point;  that  there  ought  to  be  some 
opportunity  for  the  facts  found  by  the 
inspector  being  corrected,  if  they  are 
wrong,  before  the  Minister  makes  his 

decision. ^Yes.  Paragraph  2,  if  I may 

say  so,  goes  a little  further  than  that.  It 
is  very  hotly  protested  particularly  in 
planning  enquiries  where  the  decision  is 
based,  for  instance,  on  the  Ministry  of 
Agriculture’s  decision  that  land  should 
not  be  developed  because  it  is  good  agri- 
cultural land,  that  there  is  never  any 
witness  from  the  Ministry  of  Agriculture 
who  can  be  cross-examined  on  that  state- 
ment. 

4116.  Bearing  those  two  points  in 
mind,  would  it  not  be  possible,  in  your 
view,  for  an  inspector,  after  he  has  con- 
ducted the  enquiry,  not  to  close  it 
formally,  but  to  adjourn  it  for  some 
fixed  period,  say  four  weeks,  and  at  the 

32359 


Examined. 

same  time  publish  to  the  parties,  if  you 

like,  what  he  calls  his  draft  report? 

Yes. 

4117.  Then  there  would  be  four  weeks 

in  which  two  things  could  happen.  First, 
the  objector  or  the  local  authority  might 
be  able  to  say  “You  have,  m fact,  got 
the  acreage  of  these  two  bits  of  land 
wrong  ” and  get  the  report  corrected. 
Secondly,  it  would  enable  the  Minister, 
if  he  found  that  he  had  to  consult  some 
other  Department,  or  an  expert,  to  refer 
that  evidence  back  to  the  adjourned 
enquiry. Yes,  I agree,  Sir. 

4118.  One  of  the  matters  to  be  con- 
sidered is  delay,  because  in  paragraph  3 
you  have  already  said  that  there  is,  in 
your  view,  too  long  between  the  time 
the  enquiry  is  held  and  the  time  the 
Minister  makes  his  decision.  Obviously 
you  do  not  want  to  delay  that,  but  do 
you  .think  that  some  sort  of  procedure 
on  the  lines  I have  suggested,  provided 
that  there  was  a fixed  time  limit  of  four 
weeks  or  six  weeks  or  whatever  it  may 
be,  would  unduly  delay  the  ultimate 

decision? No,  I do  not  think  so,  Sir, 

because  a fixed  time  such  as  you  have 
suggested,  for  a draft  report  would  mean 
that  the  decision  would  be  under  con- 
sideration. 

4119.  In  paragraph  5 you  say  that  it 
should  be  the  duty  of  the  planning 
authority  on  appeal  _ to  justify  its 
decision,  not  for  the  objector,  as  it  were, 
A 5 
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to  open  his  appeal.  Is  there  any  particu- 
lar reason  for  that? ^Yes,  Sir. 

4120.  Speaking  as  a lawyer,  the 

ordinary  thing  is  for  the  person  who  has 
lost  to  have  the  first  shot  in  the  appeal 
court  and,  because  he  starts,  he  also  has 
the  last  word. Yes. 

4121.  Why  do  you  suggest  that  the 

position  should  be  reversed? ^We  find 

that  at  a large  number  of  these  enquiries 
appellants  present  their  own  cases — they 
cannot  afford  or  do  not  wish  to  be 
legally  represented — and  it  is  apparent 
time  and  time  again  that  to  give  the 
appellant  an  opportunity  of  knowing  just 
what  he  is  expected  to  put  forward 
would  be  to  his  benefit. 

4122.  In  refusing  the  application  in  the 

first  instance,  would  the  planning 
authority  give  reasons? ^Yes. 

4123.  Then,  if  the  reasons  were  de- 
tailed enough,  the  objector  would  know 
the  case  that  he  had  to  meet  on  appeal 

in  advance? That  is  true,  although^  it 

is  optional  on  the  planning  authority 
whether  or  not  they  give  their  observa- 
tions on  the  grounds  of  appeal.  Often 
the  planning  authority  retain  the  right 
to  put  forward  their  observations  on  the 
grounds  of  appeal  at  the  hearing  rather 
than  submit  them  beforehand,  and  very 
often  the  appellant  is  faced  with  extra 
detail  of  which  he  was  unaware  at  the 
time  he  opened  his  case  at  the  hearing. 

4124.  There  is  something,  then,  for  the 
local  authority  stating  in  advance  the 
grounds  on  which  they  are  going  to 

oppose  the  appeal? Yes.  I think  that 

that  should  be  done  but  it  is  not 
generally  carried  out.  Many  planning 
authorities,  including  my  own  county, 
reserve  their  observations  until  the 
hearing. 

4125.  Of  course,  then  the  objector 

may  be  taken  by  surprise? ^Yes,  very 

often. 

4126.  Even  if  the  authority  opens  the 

appeal,  it  still  may  be  too  late  for  him 
to  collect  or  to  get  evidence  to  counter 
what  they  say? That  is  true.  Sir. 

4127.  Therefore  the  best  way  would 
be  for  detailed  grounds  to  be  given  in 

advance? It  would  be,  then  the 

appellant  would  know  just  what  he  was 
up  against  before  he  started. 

4128.  In  paragraph  7 you  make  the 
point  which  I think  we  have  met  before, 
that  somebody  who  has  no  interest  in  a 


piece  of  land  can  apply  for  planning  per- 
mission and  obtain  a conditional  consent 
which  the  owner  knows  nothing  about 
and  which  is  then  registered  as  a charge 
on  his  land. ^Yes. 

4129.  And  he  may,  from  beginning  to 

end,  have  known  nothing  about  it? 

Yes,  Sir. 

4130.  There  is,  I presume  from  that, 

no  obligation  on  the  applicant — the 
person  who  has  no  interest — or  on  the 
planning  authority  to  give  any  notifica- 
tion to  the  owner? 1 know  of  none. 

4131.  Provided  he  was  notified  and 

could  take  part  in  the  proceedings,  that 
would  be  all  right? Yes. 

4132.  Passing  on  to  paragraph  8,  you 
say  it  has  been  suggested  to  the  Asso- 
ciation that  Traffic  Commissioners’  tri- 
bunals are  becoming  too  remote  from 
the  general  public  whom  they  are  in- 
tended to  serve,  and  that  their  proceed- 
ings try  to  follow  too  closely  the  High 
Court,  and  that  greater  public  notice  of 
the  hearings  of  applications  should  be 
given  in  the  districts  affected.  I wonder 
if  you  could  add  to  that?  It  is  a criti- 
cism which  I do  not  think  we  have  heard 

before. The  requirement  for  public 

notice  is  such  that  it  is  not  given  the 
widest  possible  chance  of  being  seen  by 
the  general  public,  and  our  experience, 
gathered  from  the  evidence  obtained,  is 
that  many  people  vitally  interested  in  the 
business  of  the  Traffic  Commissioner’s 
tribunal,  particularly  when  they  are  con- 
sidering applications  for  increased  fares, 
never  hear  about  it  and  miss  the  oppor- 
tunity of  coming  and  making  repre- 
sentations. 

4133.  Notices  are  published,  are  they 

not? ^They  are  published  and  sent  to 

the  bodies  which  are  statutorily  entitled 
to  receive  them,  but  I know  of  nothing 
that  requires  public  notice  of  a hearing 
to  be  given,  say  in  the  local  press. 

4134.  What  is  the  criticism  in  regard 

to  the  procedure  itself? 1 think,  Sir, 

that  that  relates  mainly  to  the  fact  that 
the  big  companies  when  submitting  their 
case,  as  they  are  naturally  entitled  to, 
do  so  through  legal  and  financial  ex- 
perts, and  that  the  tribunal,  after  re- 
tiring, give  an  immediate  decision.  I 
think  possibly  it  is  the  view  that  the  de- 
cision is  based,  possibly  hurriedly,  at 
the  end  of  the  hearing,  rather  more  like 
an  ordinary  trial  than  an  enquiry,  where 
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time  is  given  to  the  inspector  or  the 
person  who  is  required  to  give  a decision, 
to  consider  all  the  evidence. 

4135.  So  the  criticism  really  is  that 

they  do  not  take  long  enough  to  con- 
sider the  matter? Yes. 

4136.  Not  that  they  try  to  follow  too 

closely  the  High  Court? 1 have  no 

personal  experience  of  the  matter  and 
I can  only  interpret  it  in  that  way. 

4137.  On  paragraph  10,  in  connec- 

tion with  appeals  against  the  decision 
of  the  District  Auditor,  ani  I right  in 
thinking  that  the  complaint  is  that  when 
you  appeal  to  the  Minister,  which  is  less 
expensive  than  going  to  the  High  Court, 
the  matter  may  be  referred  to  the  officer 
of  his  legal  department  who  has  advised 
the  District  Auditor. ^Yes. 

4138.  And  your  recommendation  is 
that  the  enquiry  in  those  cases  should 
be  held  by  somebody  independent  and 

outside  the  Department? Definitely. 

We  feel  that  the  District  Auditor  is  in 
the  position  of  “ Heads  I win,  tails  you 
lose 

4139.  Yes.  That  leaves  the  matter  in 

which  Mr.  Linnitt  is  concerned— the 
Mailing  Rural  District  Council  case.  I 
am  not  certain  that  I foUow  it  alto- 
gether, but  this  is  a case,  is  it,  where 
because  your  Council  had  no  objection 
to  the  proposed  closure  you  did  not 
object? (Mr.  Linnitt):  That  is  right. 

4140.  And  therefore  had  no  audience 
at  the  enquiry  and  heard  nothing  about 
the  enquiry,  and  then  you  find  after- 
wards that  the  objections  have  been  so 
well  developed  that  they  have  succeeded 
in  overruling  the  closure  which  you 

wanted  to  support,  is  that  it? Yes.  It 

is  a question,  in  our  view,  of  public 
rights  being  taken  away  without  the  pub- 
lic interest  being  taken  into  considera- 
tion. The  extraordinary  part  is  that  in 
the  report  of  the  War  Works  Commis- 
sion on  this  particular  matter  they  say 
that  they  have  taken  into  consideration 
inter  aliu  the  public  interest.  At  this 
enquiry,  the  first  thing  that  strikes  us 
that  was  entirely  wrong  was  that  it  was 
a private  enquiry.  There  was  no  reason 
at  all  that  we  can  ascertain,  nor  that  Sir 
Thomas  Phillips,  the  chairman  of  the 
War  Works  Commission,  can  point  out, 
why  this  enquiry  should  have  been  held 
in  private.  I think  your  Committee  may 
agree  that  it  is  desirable  in  this  type  of 
case  that  the  enquiry  should  be  public. 
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4141.  Do  you  happen  to  know  whether 
the  Act  says  that  it  should  be  a private 

or  a public  enquiry? Section  18  (1) 

says:  “Where  a draft  order  is  referred 
as  aforesaid  to  the  Commission  for  a 
report,  the  Commission  (a)  shall  afford  to 
any  person  who  made  any  such  objection 
as  is  referred  to  in  the  last  preceding 
section,” — that  is  on  how  to  lodge  an 
objection — “and  has  not  been  afforded 
an  opportunity  of  appearing  before  and 
being  heard  by  them,  an  opportunity  of 
appearing  before  and  being  heard  by  a 
person  appointed  for  the  purpose  by 
them,  whether  at  a public  local  enquiry 
or  otherwise  They  operated  the 
“ otherwise  ” part,  you  see,  for  some 
reason  which  I do  not  think  they  really 
understood  any  more  than  we  did. 

4142.  But  on  the  strict  wording  of  the 

statute  they  have  the  option? -Yes. 

4143.  Then  what  is  your  proposed 

remedy — ^that  you  should  always  be  noti- 
fied of  an  enquiry? ^Yes.  First,  we 

think  that  in  such  cases,  whether  it  be 
this  tribunal  or  a similar  one,  it  is  always 
desirable  that  the  hearing  should  be  in 
public ; we  think  that  attracts  public 
confidence,  whereas  this  undermines  pub- 
lic confidence.  Secondly,  certainly  where 
public  rights  are  being  taken  away,  those 
persons  who  represent  the  public  interest 
should  be  invited  to  be  present  and  to 
express  their  views. 

4144.  Even  if  those  people  represent- 
ing the  public  interest  think  that  it  is 
in  the  public  interest  that  the  footpaths 

should  be  closed? ^Indeed,  Sir,  yes. 

I do  not  think  it  would  matter  whether 
they  went  there  to  support  the  alterna- 
tive route  or  went  to  express  a contrary 
view.  I think  it  is  a duty  where  public 
rights  are  being  taken  away  to  ascer- 
tain the  true  views  of  the  local  public, 
whatever  they  may  be. 

4145.  So  that  your  complaint  really 

is  that  the  War  Works  Commission 
never  consulted  you? They  did  not. 

4146.  Or  give  you  an  opportunity  to 

appear? ^No,  Sir.  And  this  decisicm 

has  aroused  a local  storm,  as  you  wiE 
probably  appreciate. 

4147.  Mr.  Symons:  In  your  first  para- 
graph, Mr.  'Letchford,  you  say  that  the 
inspector  taking  the  enquiry  should  be 
independent  of  the  region  concerned.  We 
•are  informed  that  the  inspectors  are 
headquarters  officers  based  in  London,  so 
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would,  you  care  to  elaborate  a little  on 
that  question  of  the  inspector  being  inde- 
pendent of  the  region? ^Yes.  So  far  as 

my  own  area  is  concerned  the  inspectors 
come  from  the  Ministry  at  Whitehall. 
This  point  came  from  elsewhere  in  the 
country  where,  presumably,  they  have 
been  under  the  impression  that  their 
inspectors  were  from  their  region. 

4148.  Mr.  Bowen:  With  regard  to 

paragraph  2,  Mr.  Letchford,  what  you 
are  saying,  as  I understand  it,  is  that  in 
so  far  as  it  is  humanly  possible,  all  the 
material  which  the  Minister  eventually 
has  to  take  into  consideration  should  be 
before  the  enquiry  conducted  by  the 
inspector? That  is  so. 

4149.  Except  where  it  is  quite  unavoid- 

able, the  whole  of  the  material  should  be 
before  the  enquiry,  so  that  really  what 
the  Minister  has  got  to  consider  is  every- 
thing the  inspector  has  heard? ^Yes, 

that  is  so.  Invariably  the  Ministry  of 
Agricuiture  come  into  a planning  matter, 
and  the  appellant  or  ids  representative 
complains  bitterly  time  after  time  that 
there  is  no  witness  from  that  Ministry 
to  cross-question  on  what  has  been  per- 
haps the  guiding  factor  in  the  planning 
committee  turning  down  the  application. 

4150.  It  is  quite  clear,  is  it  not,  that 
frequently  the  Department  will  have  to 
consult  other  Government  Departments, 
and  I understand  from  you  that  you 
consider  it  desirable  that  if  there  is  to 
be  consultation  it  is  far  more  desirable 
that  it  should  take  place  before  the  en- 
quiry is  held,  rather  than  afterwards? 
Yes. 

4151.  Is  it  your  proposal  that 
assuming  consultation  does  take  place, 
the  results  of  that  consultation  should  be 

made  known  at  the  enquiry? Yes, 

definitely. 

4152.  By  the  persons  concerned  being 

called  as  witnesses? ^Yes. 

4153.  That  is  to  say,  for  example,  if 

the  Ministry  of  Housing  and  Local 
Government  consider  it  necessary  to  con- 
sult the  Ministry  of  Agriculture,  then 
an  officer  of  the  Ministry  of  Agriculture 
should  attend  at  the  enquiry  and  say 
what  advice  he  has  tendered  to  the 
Ministry  of  Housing  and  Local  Govern- 
ment?  Yes,  definitely. 

4154.  In  paragraph  3 you  envisage  the 
possibility  of  the  inspector  in  certain 
classes  of  cases  himself  giving  the  de- 


cision, rather  than  reporting  to  the 
Minister? Yes. 

4155.  Is  it  your  idea  that  there  should 
be  any  appeal  from  the  decision  of  the 

inspector  or  that  it  should  be  final? 

I think  there  must  be  an  appeal. 

4156.  To  the  Minister? Yes.  I do 

not  think  I could  suggest  that  the  in- 
spector should  be  given  an  autonomous 
power,  even  in  the  simple  cases.  But 
it  could,  I think,  be  taken  that  75  per 
cent,  of  his  decisions  would  be  accepted, 
in  the  cases  that  we  have  in  mind. 

4157.  I wonder  if  you  could  help  me 
a little  further  on  this:  who  are  you 
saying  should  determine  what  class  of 
cases  should  be  dealt  with  in  this  way? 
Should  it  be  laid  down  by  Parliament 
beforehand,  or  .a  discretion  given  to  the 

Minister?  TOat  have  you  in  mind? 

We  have  in  niind  that  the  discretion 
would  be  given  to  the  Minister,  who 
would  direct  his  inspector:  “You  may 
or  may  not  give  a decision  in  this  case  ”. 

4158.  What  type  of  cases  had  you  in 
mind?  Just  give  me  some  illustrations, 

if  you  would. ^Very  often  an  apphca- 

tion  is  disapproved  on  a technical  point, 
and  in  arriving  at  that  decision  it  is  my 
experience  and,  as  I understand  it  the 
experience  of  a good  many  other  officers, 
that  a Council  will  in  some  cases  refuse 
an  application  in  the  hope  that  the 
Ministea:  will  make  the  decision.  There 
may  be  very  little  between  the  appellant 
and  the  planning  authority,  iW  the 
Council  is  not  happy  about  it  and  dis- 
approves it. 

4159.  That  is  to  say,  where  it  may  not 

be  a highly  controversial  matter,  but  the 
local  authority  prefers  that  the  final  de- 
cision be  made  by  someone  other  than 
themselves? ^Y  es. 

4160.  If  you  had  a procedure  under 

which  the  inspector  ■ gave  the  decision, 
would  you  expect  him  to  give  it  in 
writing  or  orally? Give  it  orally. 

4161.  And  both  sides  would  have  a 

right  of  appeal  to  the  Minister? Yes. 

4162.  Without  any  further  enquiry 

being  held? ^Yes,  I do  not  think  there 

would  be  a n^d  for  a further  enquiry. 

4163.  Would  the  inspector  then  simply 

send  his  decision  to  the  Minister  in  the 
same  way  that  he  normally  sends  his 
report? Yes. 
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4164.  In  a planning  enquiry,  you  be- 
lieve that  although  the  proposal  comes 
from  someone  else,  the  planning  autho- 
rity should  open  up  the  matter?  ^Yes. 

4165.  Have  you  any  views  as  to  what 

should  happen  when  a local  authority  or 
a Ministry  desire  to  acquire  land  com- 
pulsorily?  1 would  say  that  the  same 

procedure  would  he  beneficial  to  the 
applicant. 

4166.  That  is  to  say  that  the  acquiring 
authority  should  always  first  of  all  state 

its  case? ^Yes,  and  call  its  witnesses. 

The  applicant  then  knows  the  whole  of 
the  council’s  side  of  it  and  can  frame 
his  case  accordingly. 

4167.  You  say  “ the  whole  of  the  coun- 

cil’s side  ” ; would  you  say  the  same 
applies  whether  it  is  a local  authority 
acquiring  or  a Government  Depart- 
ment?  1 think  so,  yes. 

4168.  I am  looking  at  paragraph  S 

now : is  not  the  real  trouble  that  the 
local  authorities  frequently  do  not  know 
what  in  fact  is  happening? Yes. 

4169.  If  they  do  know — take  for  ex- 
ample where  there  are  changes  in  fares 
being  considered,  or  where  changes  in 
route  are  being  considered — there  is 
nothing  to  prevent  them  going  and  giving 

evidence  on  those  issues? Yes  I agree 

but  the  most  important  point  is  the  lack 
of  publicity  for  the  hearings. 

4170.  In  practice  of  course  when  they 
do  get  to  know  of  them  they  frequently 

go  and  give  evidence,  do  they  not? 

Yes. 

4171.  Would  your  point  be  covered, 

for  example,  if  the  local  authorities  in 
the  area  had  to  be  notified  of  any  pro- 
posals in  that  regard? ^No,  not  en- 

tirely. The  local  authorities  are  noti- 
fied. We  have  complimentary  copies  of 
the  notices  and  proceedings,  but  what 
I think  is  required  is  a statutory  notice 
in  the  local  press  giving  notice  of  the 
nature  of  the  application  and  the  time 
and  place  of  the  hearing. 

4172.  Is  that  really  practicable,  Mr. 

Letchford,  because  from  my  recollection 
these  notices  which  are  circulated  to  in- 
terested parties  are  very  bulky  indeed. 
If  Mr.  Smith  wants  a bus  stop  at  point 
A instead  of  point  B,  the  point  has  to 
be  listed.  Are  you  suggesting  that  all 
those  should  be  published  in  the  local 
press? ^No,  Sir,  it  could  be  confined 
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to  the  applications  which  relate  to  the 
people  generally. 

4173.  Mr.  Burman:  If  a statutory 

notice  had  to  be  put  in  the  press  do  you 
think  the  people  you  are  concerned  with 

would  really  notice  it? 1 think  so. 

Sir,  yes. 

4174.  Do  they  usually  go  through  the 
columns  of  the  papers  looking  at  that 
sort  of  notice?  Would  you  not  do 
better  with  an  inspired  news  paragraph? 

If  you  get  the  news  paragraph,  which 

it  is  no  one’s  responsibility  to  put  in, 
then  of  course  you  get  the  people  turning 
up. 

4175.  On  the  question  of  the  immedi- 

ate decision  which  you  say  is  given  by 
the  chairman  of  the  tribunal,  is  there 
anything  to  stop  chairmen  taking  time 
to  consider  any  decision  they  may  want 
to  make? No,  I do  not  think  so. 

4176.  My  recollection  is  that  in  other 

parts  of  the  country  the  decision  is 
usually  reserved.  Are  you  really  asking, 
that  they  should  reserve  their  decisions 
whether  they  have  made  up  their  minds 
or  not? ^Yes,  I think  so. 

4177.  On  the  Mailing  matter,  the  Kent 
County  Council  were  apparently  invited 
by  the  War  Works  Commission  to  go 
along.  Is  there  any  reason  why  they 
should  not  have  asked  your  authority 

to  go  along  and  support  them? Mr. 

Linnitt:  The  Kent  County  Council  and 
my  own  Council  had  a conference  at  a 
very  high  level  at  the  Ministry  of  Trans- 
port. The  Assistant  Secretary  there  put 
that  same  question  to  us.  The  answer 
from  the  Kent  County  Council  was  that 
they  considered  that,  as  they  were  in- 
vited by  the  tribunal  to  appear  before 
them,  it  was  not  their  right  in  turn  to 
start  inviting  other  people  and  that  if 
the  tribunal  wished  the  Mailing  Rural 
District  Council,  or  indeed  the  parish 
council  or  members  of  the  public  to  be 
there  it  was  for  them  to  issue  invitations. 

4178.  Lord  Justice  Barker-.  I suppose 
your  case  really  would  be  met  if  before 
making  a draft  order  the_  Commission 
were  bound  to  consult  bodies  like  your- 
selves who  were  interested? Yes,  Sir, 

as  in  the  case  of  stopping  up  footpaths. 
On  the  question  of  stopping  up  and 
diverting  of  footpaths  the  Ministry  con- 
cerned are  bound  by  statute  to  consult 
both  the  County  Council  and  the  Rural 
District  and  Parish  Councils. 
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4179.  I can  see  that  it  is  a little  odd, 
if  you  are  not  objecting,  to  say  that  you 
should  be  bound  to  be  heard,  but  there 
ought  to  be  at  the  same  time  some  means 
of  ensuring  that  you  were  consulted? 

Y es,  indeed.  If  indeed  the  enquiries 

were  in  the  main  public  enquiries  then 
we  should  be  consulted  as  a matter  of 
course ; it  would  be  in  the  press  and 
we  should  see  that,  whether  we  were 
told  about  it  or  not. 

4180.  Yes^  but  it  would  not  do  you 
any  good — I understand  you  did  know 

in  this  case  but  nobody  called  you? 

No,  Sir,  we  did  not  know  that  the  en- 
quiry was  being  held,  it  was  a private 
one. 

4181.  But  even  if  you  had  known  you 
would  have  had  no  /ocus  standi  if  you 


had  gone  along  there,  would  you? 

If  it  had  been  a public  enquiry  presum- 
ably they  would  have  been  willing  to 
hear  anybody. 

4182.  The  inspector  would  say:  "Are 
you  objecting?  ”,  and  you  would  say 
" No  ”,  and  he  would  say : " I am  here 

to  hear  objections  ”. ^We  should  have 

to  object  to  nothing,  in  other  words,  to 
get  a hearing,  which  is  rather  fantastic. 

4183.  It  seems  to  me  that  what  you 

really  want  is  something  which  says  that 
the  Minister,  or  the  War  Works  Com- 
mission, should  hear  representations. 

Yes. 

Lord  Justice  Parker : Then,  Mr. 

Letchford  and  Mr.  Linnitt,  thank  you 
for  coming  here  and  for  your  Memo- 
randum. 


{The  witness  withdrew) 


Memorandum  submitted  by  the  British  Medical  Association 

The  British  Medical  Association  is  a voluntary  association  of  over  68,000  registered 
medical  practitioners  engaged  in  all  branches  of  medical  practice  at  home  and 
overseas.  Its  Council  is  therefore  in  a position  to  offer  views  representative  of  the 
whole  profession.  One  of  the  declared  objects  of  the  Association  is  " to  promote 
the  honour  and  interests  of  the  medical  profession  ”.  This  involves  inter  alia  the 
maintenance  of  satisfactory  conditions  of  service  and  remuneration  for  practitioners 
under  contract  with  employing  authorities,  and  in  the  normal  course  of  its  duties 
to  this  end  the  Council  has  been  concerned  with  various  forms  of  administrative 
tribunal.  This  has  been  especially  true  since  the  introduction  of  the  National  Health 
Service  in  1948,  under  which  several  new  administrative  tribunals  came  into  existence. 
The  usefulness  and  efficiency  of  these  have  been  under  constant  review  and  have 
been  the  subject  of  negotiations  with  the  Ministry  of  Health. 

General  Practice  in  National  Health  Service 

The  General  Medical  Services  Committee  of  the  Association  has  recently  concluded 
an  exhaustive  review  of  the  disciplinary  machinery  in  general  practice  under  the 
National  Health  Service.  As  a result,  and  in  agreement  with  the  Ministry  of  Health, 
numerous  amendments  will  shortly  be  made  to  the  Service  Committees  and  Tribunal 
Regulations  for  the  purpose  of  remedying  such  defects  as  experience  has  brought 
to  light.  So  far  as  can  be  seen  therefore  the  position  is  satisfactory.  If,  however, 
experience  reveals  the  need  for  additional  modifications  of  the  Regulations  discussions 
with  the  Ministry  of  Health  will  be  resumed. 

In  these  circumstances  it  has  been  thought  unnecessary  to  enter  into  any  detail 
in  this  Memorandum  of  Evidence,  but  the  Council  will  be  glad  to  answer  in  oral 
evidence  any  questions  relating  to  the  working  of  the  Service  Committees  and 
Tribunal  Regulations. 


Hospital  Service 

Unlike  the  general  practitioners  in  the  National  Health  Service,  consultants  and 
members  of  hospital  medical  staffs  have  no  formal  disciplinary  machinery  to  which 
complaints  lodged  by  patients  may  be  referred.  There  is,  of  course,  provision  in 
the  terms  and  conditions  of  service  (paragraph  16)  for  consultants  and  Senior 
Hospital  Medical  Officers  to  have  a right  of  appeal  to  the  Minister  of  Health  if 
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they  consider  that  their  appointments  are  being  unfairly  terminated.  This  appeal 
machinery,  which  might  be  invoked  either  as  a result  of  disciplinary  action  by  a 
hospital  board  or  of  dismissal  owing  to  redundancy,  works  satisfactorily. 

Apart  from  this,  although  there  is  no  formal  disciplinary  machinery  with  specific 
penalties,  the  Minister  has  issued  instructions  to  hospital  authorities  that,  before 
disciplinary  action  is  taken  against  members  of  hospital  staffs,  the  individual  should 
have  a right  to  appear  before  the  appropriate  committee  to  present  his  case  and  to 
be  represented  (though  not  legally).  Again  no  penalties  are  laid  down. 

Discussions  are  now  taking  place  between  the  Central  Consultants  and  Specialists 
Committee  of  the  Association  and  the  Ministry  of  Health  regarding  the  type  of 
committee  to  be  set  up  to  investigate  complaints  involving  the  professional  com- 
petence or  behaviour  of  a member  of  a hospital  medical  staff.  This,  however, 
would  be  essentially  a fact-finding  committee  with  no  disciplinary  powers. 

In  these  circumstances  the  Council  does  not  wish  to  make  any  recommendations 
concerning  this  branch  of  practice  to  the  Government’s  Committee  of  Inquiry. 

Public  Health  Service 

In  the  public  health  field  the  Regional  Appeals  Committees,  to  which  may  be 
referred  disputes  between  individual  medical  officers  and  employing  authorities  on 
the  interpretation  of  terms  and  conditions  of  service,  are  working  satisfactorily.  It 
is  not  desired  to  recommend  any  change. 

Occupational  Healtli  Services 

Medical  Appeal  Tribunals 

In  general,  the  Medical  Appeal  Tribunals  established  under  the  National  Insurance 
(Industrial  Injuries)  Act,  1946,  work  satisfactorily,  and  the  Council  does  not  wish  to 
suggest  any  modifications  of  their  procedure.  It  believes,  however,  that  there  would 
be  some  advantage  in  a variation  of  the  method  of  selecting  their  medical  members. 
A Tribunal  usually  consists  of  a permanent  chairman,  who  is  a member  of  the  legal 
profession,  and  of  two  medical  members,  who  are  chosen  for  each  session  from  a 
panel  of  those  appointed  by  the  Minister  for  this  purpose.  While  the  permanency 
of  the  chairman  helps  to  preserve  some  uniformity  of  justice,  it  occasionally  happens 
that  the  Tribunal  makes,  without  apparent  cause,  a gross  alteration  of  the  assessment 
of  disability  arrived  at  by  a Medical  Board.  Those  with  wide  experience  of  these 
matters  have  found  that  when  such  a gross  alteration  of  assessment  takes  place  the 
selection  of  medical  members  appears  to  have  been  at  fault.  For  example,  error 
seems  liable  to  occur  if,  say,  a dermatolo^st  and  a consultant  physician  form  the 
medical  membership  o-f  a tribunal  considering  an  orthopaedic  case,  or  if  an 
orthopaedic  surgeon  and  a general  surgeon  adjudicate  on  a dermatological  case. 

In  order  to  strengthen  public  confidence  in  these  Medical  Appeal  Tribunals  the 
Council  recommends  that  whenever  possible  the  medical  membership  for  any 
session  should  consist  of:  — 

(a)  a consultant  in  the  branch  of  practice  related  to  the  particular  case  under 

consideration, 

(b)  another  medical  practitioner,  who  may  be  either  a general  surgeon  or  a 
general  physician  or  a general  practitioner,  with  considerable  experience 
as  Chairman  of  Medical  Boards  constituted  under  the  Industrial  Injuries 
Act. 

Both  medical  members  should  have  wide  experience  of,  and  be  fully  conversant 
with,  the  working  of  the  National  Insurance  (Industrial  Injuries)  Act.  It  should  not 
be  difficult  to  arrange  for  each  session  a suitable  grouping  of  cases. 

Local  Appeal  Tribunals 

Local  Tribunals  consider  appeals  not  only  under  the  National  Insurance  (Industrial 
Injuries)  Act  but  also  under  the  National  Insurance  Act,  1946,  and  the  Family 
Allowances  Act,  1945,  and  a large  proportion  of  the  appeals  are  not  intrinsically 
medical  in  character.  There  is  one  type  of  appeal,  however,  which  affects  medical 
decisions  and  in  which  the  procedure  is  not  entirely  satisfactory.  This  is  the  appeal 
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against  the  refusal  of  an  Insurance  Officer  to  authorise  payment  of  a Special  Hard- 
ship Allowance  under  the  National  Insurance  (Industrial  Injuries)  Act,  entitlement 
to  which  is  first  assessed  by  a Medical  Board.  Whereas  the  assessment  of  a Medical 
Board  for  disability  pension  is  a statutory  decision  reversible  only  by  a Medical 
Appeal  Tribunal,  its  assessment  in  a case  relating  to  the  payment  of  a Special 
Hardship  Allowance  is  regarded  merely  as  a note  of  advice  to  the  Insurance  Officer, 
who  actually  makes  the  decision.  In  practice  the  Insurance  Officer  accepts  the 
opinion  of  the  Medical  Board.  Any  appeal  against  his  decision  is  made  to  a Local 
Appeal  Tribunal,  which  is  composed  entirely  of  non-medical  persons  and  whose 
verdict  is  final.  In  the  event  of  an  appeal,  therefore,  a non-medical  body  is,  in 
effect,  passing  judgment  on  a medical  assessment,  a procedure  which,  in  the  Council’s 
view,  is  wrong  in  principle. 

The  Council  understands  that,  although  a Local  Appeal  Tribunal  may,  at  the 
discretion  of  its  chairman,  avail  itself  of  the  services  of  a medical  assessor,  this 
power  is  seldom  exercised.  Yet  the  advice  and  guidance  of  a suitable  medical 
practitioner  should  always  be  helpful  to  the  non-medical  members  of  a Tribunal 
considering  a claim  by  the  appellant  that,  as  a result  of  physical  disability  arising 
from  industrial  injury  or  prescribed  disease,  he  or  she  has  been  compelled  to  accept 
work  which  is  less  remunerative  than  that  in  which  he  or  she  was  formerly  employed. 
The  Council  therefore  recommends  that  the  inclusion  of  a medical  assessor  should 
be  obligatory  in  Local  Appeal  Tribunals  which  are  considering  claims  to  Special 
Hardship  Allowances  under  the  National  Insurance  (Industrial  Injuries)  Act,  1946. 
The  medical  assessor  should  be  a practitioner  with  wide  experience  in  the  rehabilita- 
tion of  injured  workers. 

The  Council  further  recommends  that  whenever  a Local  Appeal  Tribunal  is 
considering  an  issue  intrinsically  medical  in  character  the  inclusion  of  a medical 
assessor  should  be  obligatory. 

Other  Tribunals 

Other  Tribunals  in  the  field  of  occupational  health  are  the  Pneumoconiosis 
Medical  Boards  and  the  Medical  Boards  for  considering  appeals  or  reference  in  the 
National  Insurance  (Industrial  Injuries)  (Prescribed  Diseases)  Regulations,  1948. 
These  appear  to  be  working  satisfactorily  and  the  Council  has  no  suggestions  to 
make  concerning  them. 


Appendix 

The  Special  Committee  which  initially  prepared  this  Memorandum  for  the  Council 
of  the  Association  was  composed  of  the  following  members : — 

Dr.  E.  A.  Gregg,  J.P.,  LL.D.,  London  ; General  Practitioner ; Chairman  of 
Council ; Chairman  of  Committee. 

Dr.  F.  A.  Belam,  D.P.H.,  Guildford ; formerly  Medical  Officer  of  Health 
Guildford  and  Godaiming ; Divisional  Medical  Officer,  Surrey ; Member 
of  Public  Health  Committee. 

Dr.  A.  Brown,  Linton,  Cambs. ; General  Practitioner  ; Member  of  Council ; 
Chairman  of  Private  Practice  Committee. 

Sir  Zachary  Cope,  M.S.,  F.R.C.S.,  London ; Member  of  Central  Medical 
Recruitment  Committee. 

Dr.  H.  Guy  Dain,  LL.D.,  Birmingham ; General  Practitioner  ; Member  of 
Council. 

Dr.  R.  Forbes,  J.P.,  London  ; Secretary  of  Medical  Defence  Union ; Member 
of  Council. 

Dr.  F.  Gray,  London  ; Secretary  of  London  Local  Medical  Committee  ; Member 
of  Council,  Member  of  General  Medical  Services  Committee. 

Dr.  D.  L.  Gullick,  Stevenage ; General  Practitioner ; Member  of  Occupational 
Health  Committee. 
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Dr.  I.  M.  Jones,  Sunderland ; General  Practitioner ; Member  of  Council ; 
Member  of  Private  Practice  Committee. 

H.  H.  Langston,  Esq.,  F.R.C.S.,  Winchester ; Director  and  Orthopaedic  Surgeon 
Area  Service  Hospital  Management  Groups  ; Member  of  Council ; Member 
of  Central  Consultants  and  Speci^ists  Committee. 

Dr.  J.  B.  S.  Morgan,  D.P.H.,  Derby ; Medical  Officer  of  Health  and  School 
Medical  Officer  Derby  County ; Member  of  Public  Health  Committee. 

G.  E.  Graves  Peirce,  Esq,,  F.R.C.S.,  London ; Regional  Medical  Officer,  British 
Railways  ; Member  of  Occupational  Health  Committee. 

Dr.  A.  Talbot  Rogers,  Bromley ; General  Practitioner ; Member  of  Council ; 
Chairman  of  General  Medical  Services  Committee- 

Dr.  S.  Cochrane  Shanks,  F.R.C.P.,  F.F.R.,  London ; Formerly  Dean  of 
University  College  Hospital ; Director  X-ray  Diagnostic  Department 
University  College  Hospital;  Consulting  Advisor  in  Radiology,  Ministry 
of  Health ; Member  of  Central  Consultants  and  Specialists  Committee. 

Dr.  H.  H.  D.  Sutherland,  London,  General  Practitioner  ; Member  of  Council. 


Examination  of  vvitnesses 

Dr.  E.  a.  Gregg. 

Dr.  a.  Talbot  Rogers. 

Mr.  T.  Holmes  Sellors. 

Dr.  H.  Guy  Dain. 

Dr.  L M.  Jones. 

Dr.  D.  P.  Stevenson,  Deputy  Secretary. 

on  behalf  of  the  British  Medical  Association. 


Called  and 

Sir  Oliver  Franks:  1 shall  start  by 
asking  Lord  Balfour  of  Burleigh  to  put 
some  questions  to  you  on  your  Memo- 
randum. 

4184.  Lord  Balfour  of  Burleigh:  Dr. 
Gregg,  the  first  thing  I should  like  to  ask 
about  is  the  procedure  of  the  ‘National 
Health  Service  Tribunal.  I am  sure  you 
will  agree  (with  me  on  the  general  dichim 
that  it  is  very  important  that  justice 
should  not  only  be  done  but  that  it 
should  be  seen  to  be  done.  I preface 
what  I want  to  ask  you  with  that  remark 
because  we  have  been  made  aware  by 
evidence  (which  ihas  been  put  in  that 
there  is  a good  deal  of  uneasiness  about 
the  secrecy  in  which  the  proceedings  of 
the  National  Health  Service  Tribunal  are 
held.  I expect  that  you  have  seen  the 
address  given  by  Sir  Reginald  Sharpe, 
chairman  of  the  National  Health  Service 
Tribunal  for  England  and  Wales,  at  the 
conference  of  the  Executive  Councils 
Association  at  Brighton  in  October, 

1955? Dr.  Gregg:  I have  seen  it.  I 

cannot  say  that  I can  recall  what  was 
in  it. 

4185.  Sir  Reginald  Sharpe  has  made 
public  his  view  that  the  procedure  is  not 


Examined. 

satisfactory.  Perhaps  you  are  aware  of 
those  views? No,  I am  afraid  not. 

4186.  But  surely  the  B.M.A.  are  fami- 
liar with  the  views  which  Sir  Reginald 
Sharpe  has  made  public  as  regards  his 

dissatisfaction  on  this  matter? Dr. 

Talbot  Rogers:  I think  we  should 

assume  that  those  are  Sir  Reginald 
Sharpe’s  own  views,  and  they  should  not 
be  taken  as  being  held  by  the  Tribunal 
as  a whole. — Dr.  Gregg:  We  have  had 
no  reason  to  consider  the  procedure 
unsatfsfactory. 

4187.  Can  you  help  us  by  saying  why 

you  regard  it  as  being  satisfactory? 

Well,  it  is  difficult  to  say  why  a thing 
is  satisfactory,  because  the  answer  would 
probably  be  that  you  have  never  found 
anything  in  it  to  be  unsatisfactory  or  to 
which  exception  could  be  taken.  I have 
always  had  the  impression  that  it  was  a 
very  fair  Tribunal.  We  are  not  going 
to  say  that  we  would  not  have  anything 
to  suggest  at  some  future  time,  but  at 
the  moment  we  are  satisfied  with  the ' 
machinery.  However,  Dr.  Dain  is  an 
authority  on  these  things,  and  he  may 
be  able  to  add  to  my  remarks. — Dr. 
Dain : We  have  carefully  considered  this 
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wtole  machinery,  from  the  Service  Com- 
mittees right  up  to  the  Tribunal,  to  see 
that  it  gave  the  patient  and  the  doctor 
a fair  hearing.  We  are  satisfied,  over  a 
great  many  years  of  experience,  that  in 
effect  it  does  give  the  patient  and  the 
doctor  a proper,  fair  hearing  in  the 
matter  of  complaints. 

4188.  May  I refer  to  a case  which  I 

expect  will  be  familiar  to  you?  Evi- 
dence was  put  in  about  the  case  of  a 
dentist  in  1951,  where  it  was  said  that 
it  was  a clear  case  and  the  Tribunal 
directed  his  name  to  be  removed  from 
the  list,  but  the  dentist  appealed  to  the 
Minister  of  Health,  and  the  appeal  was 
allowed.  The  Minister  said  that  he  fully 
accepted  the  evidence  of  fact  recorded 
by  the  Tribunal,  but  for  various  reasons 
decided  to  allow  the  appeal.  Are  you 
familiar  with  that  case? ^No. 

4189.  The  suggested  change  we  are 
asked  to  consider  is  that  there  should 
be  a right  of  appeal  to  the  High  Court 
instead  of  ithe  Minister  of  Health.  Would 
you  give  your  views  on  that  proposal? 

Our  view  would  foe  that  it  would  not 
be  to  the  advantage  either  'Of  the  Service 
or  of  the  doctor  for  the  appeal  to  go 
outside  the  Ministry.  It  has  to  foe 
realised  that  we  are  in  a sense  the 
employees  of  a Government  Department 
and  the  Department,  with  its  Minister  at 
the  head,  must  have  final  responsitoility 
for  the  people  who  are  employed  in  the 
Service.  It  has  never  seemed  to  us  that 
it  could  in  any  way  foe  claimed  that  when 
a person  who  is  employed  was  after 
serious  consideration  not  fO’Und  worthy 
to  remain  in  the  Service,  there  should 
be  any  opportunity  for  the  iMinister’s 
view  to  be  challenged  in  the  courts,  we 
having  taken  all  the  steps  we  could  think 
of  to  see  that  the  doctor  got  a fair  hear- 
ing right  through  to  the  top. 

4190.  Would  you  describe  to  me 
exactly  how  the  patient  gets  his  fair  hear- 
ing through  all  these  different  tribunals? 
Would  you  like  to  tell  us  briefly  the 

whole  procedure? May  I say  first  of 

all  that  the  whole  procedure  originated 
in  the  old  National  Health  Insurance 
days,  when  it  was  found  that  doctors 
could  not  depend  upon  the  decisions  of 
the  Department  being,  in  their  view, 
fairly  come  by.  Doctors  were  fined 
exffaordinary  sums  of  money  by  a 
Minister  for  what  we  regarded  really  as 
almost  technical  errors. 


In  order  to  protect  the  doctor,  as  well 
as  to  provide  the  patient  with  an  oppor- 
tunity to  make  complaint,  machinery 
was  set  up,  starting  with  the  Medical 
Service  Committee.  If  a person  feels  he 
has  a grievance  against  his  doctor,  it  is 
in  everybody’s  interest  to  voice  it  where 
it  can  be  heard,  rather  than  to  be  passed 
round  from  person  to  person  ; so  the 
patient  has  the  opportunity  of  making 
his  complaint  to  the  people  with  whom 
the  doctors  are  in  contact,  the  Executive 
Council. 

The  Service  Committees  are  com- 
mittees of  the  Executive  Council,  com- 
posed— and  we  are  very  keen  on  this — 
of  equal  numbers  of  doctors  and  of  lay 
people,  and  presided  over  by  a Chair- 
man acceptable  to  both  sides.  We  have 
endeavoured  to  get  the  balance  com- 
pletely right  and  fought  very  hard  to 
keep  that  balance  firmly  fixed,  an  equal 
number  of  doctors  and  what  you  may 
call  the  patient’s  representatives. 

The  complaint  is  examined  by  the 
chairman  of  the  appropriate  Service 
Committee.  He  decides  whether  it  is  or 
is  not  a frivolous  complaint.  If  it  is,  he 
tells  the  patient  that  it  is  frivolous  in  his 
view  and  gives  him  the  opportunity  of 
repeating  it  again  in  some  other  form. 
If  he  is  still  unconvinced,  it  does  not  go 
any  further  except  that  it  is  reported 
to  the  Executive  Council  that  a frivolous 
complaint  has  been  made.  If  it  is 
thought  that  there  is  substance  in  it, 
there  is  a hearing  at  which  the  patient 
can  be  present  and  give  his  evidence 
and  bring  his  friends.  The  doctor  can 
be  helped  by  the  “ prisoner’s  friend  ”,  so 
to  speak,  who  must  not  be  a paid  advo- 
cate or  lawyer,  so  that  the  conditions 
are  kept  as  reasonably  informal  as  can 
be. 

4191.  Neither  side  has  legal  represen- 
tation?  ^That  is  right.  The  Service 

Committee  find  the  facts  and  may  make 
a recommendation.  Their  findings  of 
fact,  with  or  without  a recommenda- 
tion, go  to  the  Executive  Council,  who 
consider  the  recommendation  if  there 
is  one  and  themselves  make  a recom- 
mendation. That  recommendation 
then  goes  to  the  respondent  practitioner 
and  to  the  complainant. 

4192.  Can  that  recommendation  take 

any  form  other  than  that  the  practi- 
tioner be  removed  from  the  list? 

Yes.  It  may  be  that  money  may  be 
deducted,  or  that  the  number  of 
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patients  the  doctor  looks  after  be 
reduced.  Either  party  has  the  oppor- 
tunity of  appealing  to  the  Minister 
against  that  decision,  and  the  Minister 
is  compelled  to  set  up  an  appeal  body. 
If,  however,  the  recommendation  of 
the  Executive  Council  is  that  the 
doctor’s  name  be  removed  from  the 
Service,  the  case  goes  to  the  National 
Health  Service  Tribunal.  Appeal 
against  any  other  recommendation  goes 
to  the  Minister. 

4193.  Where  does  the  patient  go 
after  he  has  been  heard  by  the  Service 
Committee?  Where  can  he  next  be 

heard? ^By  this  appeal  body  set  up  by 

the  Minister,  in  a case  in  which  appeal 
lies  to  the  Minister. 

4194.  And  is  he  ever  so  heard? 

Very  rarely,  I think. 

4195.  Why  is  that? expwt  he 

does  not  wish  to  proceed  with  it. 

4196.  It  is  quite  easy  to  do  so? 

It  is  quite  easy  for  him  to  do  so ; in- 
deed he  is  so  informed. 

4197.  It  has  been  suggested  to  us  in 

evidence  that  these  appeals  are  not 
always  satisfactory  to  the  patient.  The 
sort  of  thing  quoted  is  that  on  one 
occasion  the  persons  appointed  by  the 
Minister  to  hear  an  appeal  refused 
an  adjournment  which  might  have  en- 
abled counsel  to  produce  essential  wit- 
nesses, and  then  decided  on  the  evi- 
dence given  by  one  party.  Would  you 
say  that  it  is  a thing  that  has  hap- 
pened?  ^I  should  think  perhaps  it  is 

the  only  time  it  has  happened  in  forty 
years. 

4198.  Then  again  I understand  that 

although  an  appellant  is  requested  to 
indicate  the  grounds  on  which  he 
wishes  to  appeal  it  is  customary  to  state 
that  the  appeal  is  taken  by  way  of  re- 
hearing. The  report  of  the  Service 
Committee  is  not  admitted  as  evidence. 
Is  that  correct? ^Yes. 

4199.  Would  you  agree  that  it  seems 

a little  biased  against  the  patient? 

I would  have  thought  it  gave  both  sides 
a fresh  chance  to  put  their  case  as  they 
saw  it  then. 

4200.  You  do  not  think  it  might  be 
better  that  an  appeal  should  be  on 

specific  points? Dr.  Talbot  Rogers: 

It  is  rather  difficult. 

4201.  Would  you  enlarge  on  that?  It 

seems  to  me  that  there  might  be  some- 
thing to  he  said  for  it. We  have 


always  welcomed  the  informality  of 
the  original  hearing  which  we  find  help- 
ful to  the  patients,  very  many  of  whom 
would  be  overawed  by  having  to  go  to 
a court  of  law  and  take  the  oath  before 
giving  evidence.  With  evidence  not  taken 
on  oath  and  with  the  very  informality  it- 
self, it  is  rather  difficult  to  keep  an  exact 
record  of  everything  said  which  can  be 
used  at  a subsequent  hearing  as  definite 
proved  evidence. ' I think  that  if  we  were 
going  to  use  the  results  of  that  first 
enquiry  as  established  points  of  fact  and 
law  then  we  would  have  to  change  the 
whole  nature  of  the  first  enquiry  and 
possibly  have  it  much  more  formal,  with. 
evidence  on  oath  and  so  on, 

4202.  Evidence  is  taken  on  oath  higher 
up,  is  it  not? — ^ — Yes. 

4203.  And  you  would  be  definitely  of 

the  view  that  to  take  evidence  on  oath 
lower  down  would  make  the  proceed- 
ings more  formal  and  therefore  make 
it  more  difficult  to  get  the  truth? Yes'. 

4204.  May  I take  it  that  the  B.M.A. 
really,  truly  and  honestly  feels  that  the 
public  have  got  all  the  protection  they 
need?  That  is  really  what  I am  after. 
We  have  had  evidence  of  a very  strong 
feeling  that  there  is  a good  deal  of  dis- 
satisfaction. I want  to  know  from  you 
whether  you  reaUy  feel  that  the  whole 
procedure  from  bottom  to  top  really  does 
give  the  patients — after  all  they  are  the 
people  we  are  all  interested  in — a fair 

deal  to  the  utmost  of  your  power? 

Dr.  Gregg:  Sitting  here  and  listening  to 
what  has  been  said,  my  reaction  is  that  I 
am  amazed  to  hear  what  I have  just 
heard  this  morning,  because  we  have  not 
heard  it  before. 

4205.  You  have  never  heard  it  before? 

Nothing  of  this  character.  If  this 

had  been  in  existence  we  must  have 
heard  of  it  before,  and  I have  had  to 
do  with  these  matters  since  the  institution 
of  national  insurance. 

4206.  Sir  Geoffrey  King:  Dr.  Gregg, 

I have  one  or  two  questions  about  the 
second  part  of  your  Memorandum, 
where  you  deal  with  Medical  Appeal  Tri- 
bunals and  Local  Appeal  Tribunals.  I 
take  it  you  are  aware  of  the  method 
adopted  by  the  Minister  of  Pensions  and 
National  Insurance  to  select  people  for 
the  IMedical  Appeal  Tribunals? Yes. 

4207.  You  know  that  they  are  selected 
in  London  in  consultation  with  the  heads 
of  the  big  colleges  and  in  the  provinces. 
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ia  consultation  with  the  head  of  the 
medical  school  of  the  appropriate 
university?  Have  you  any  criticism  to 

make  of  that  procedure? 1 have  no 

criticism  I would  voice. 

4208.  You  think  they  are  not  getting 

the  right  people? 1 think  they  are 

getting  people  of  the  right  kind. — Dr, 
Jones'.  We  have  no  objection  to  the 
way  in  which  the  panel  is  selected. 

4209.  I wanted  to  get  that  dear.  That  is 
all  right.  The  next  step  is  that  you  are 
suggesting  that  it  would  be  better  in 
every  case  to  have  a specialist  in  the  par- 
ticular branch  of  medicine,  if  I may  call 
it  that,  which  is  likely  to  come  up  in  the 
particular  case? — ^Yes. 

4210.  I imagine  you  know  that, 
certainly  in  the  early  days,  it  was  ex- 
tremely difficult  to  get  enough  speciaMs-ts 
to  man  the  various  tribunals,  for 
example,  to  get  enough  dermatologists. 
— — do  not  think.  Sir,  it  should  be  very 
difficult  to  get  on  these  Appeal  Tri- 
bunals, for  one  large  region,  one  derma- 
tologist from  that  whole  region,  and  I 
have  no  knowledge  that  any  difficulty  is 
experienced,  in  my  part  of  the  world  at 
any  rate. — Dr.  Talbot  Rogers:  One  of 
our  difficulties,  Sir,  when  a Tribunal  is 
called  together  is  that,  say,  they  are  asked 
to  adjudicate  on  an  orthopaedic  case  and 
at  the  end  of  the  day  there  is  another 
case  which  turns  out  to  be  dermatologi- 
cal, and  the  people  suitable  for  the  first 
hearing  may  not  know  very  much  about 
the  implications  of  the  second. 

4211.  But  is  it  what  I might  call  a 
purely  medical  question  which  is  at 
^sue?  Is  it  not  true  to  say  that,  so  far  as 
doctors  are  concerned  as  doctors,  they 
are^  not  specially  acquainted  with  this 
business  of  translating  the  physical  con- 
dition into  percentages?  I mean  that  if 
the  ordinary  medical  practitioner  were 
asked  what  percentage  of  disablement 
his  patients  had,  he  would  be  rather 

taken  aback,  would  he  not? Dr 

Gregg : I should  take  it  that,  when  they 
had  been  doing  this  work,  they  would 
be  in  the  same  position  as  anybody  else 
doing  it.  They  have  to  learn  it  and 
I imagine  that  with  their  training,  and 
after  all  they  are  people  of  a reasonable 
standard  of  education,  they  would 
tumble  to  it  as  fast  as  anybody  else, 
probably  faster  than  many. 

4212.  Would  you  agree  that  one  of  the 
great  difficulties  about  this  work  is  to 


relate,  for  example,  the  degree  of  dis- 
ablement resulting  from  an  attack  of 
dermatitis  to  the  degree  of  disablement 
resulting  from  a chest  complaint  or  the 

loss  of  a leg? Dr.  Jones:  1 think 

that  is  something  which  comes  from 
experience.  I do  not  think  people  who 
are  doing  this  work  week  in  and  week 
out  would  find  any  particular  difficulty 
in  that.  After  all  they  have  as  a guide 
the  statutory  assessments  which  are  laid 
down  by  the  Ministry  for  various  things. 

4213.  They  do  not  help  very  much, 

do  they?  I think  if  you  have  any  expe- 
rience of  that  you  will  agree  with  me. 
My  point  is  that  if  you  get  a dermatolo- 
gist sitting  solely  on  dermatitis  cases, 
he  is  not  going  to  have  much  experience 
in  relating  the  degree  of  disablement 
resulting  from  dermatitis  with  the  degree 
of  disablement  resulting  from  tubercu- 
losis or  anything  else? Dr,  Gregg: 

That  is  what  we  say  here. — Dr.  Talbot 
Rogers:  Would  he  not  be  guided  by  the 
chairman  of  the  Tribunal? 

4214.  Surely  you  would  not  want  the 

doctors  to  be  guided  by  a layman? 

Dr.  Gregg:  Behind  it  all  there  must  be 
some  standard  of  normality  and  some 
relationship  between  one  case  and 
another.  If  you  take  a doctor  to  do  this 
work  he  will  come  to  a knowledge  and 
an  understanding  of  the  doing  of  it  just 
as  anybody  else  will.  They  will  all  be 
a bit  raw  at  first,  no  matter  who  they 
are  or  where  they  come  from. 

4215.  Provided  they  get  sufficient  prac- 
tice?  ^Provided  they  get  sufficient 

practice. 

4216.  Of  course  that  is  just  the  diffi- 

culty of  using  what  I might  call  very 
special  specialists.  They  will  not  neces- 
sarily have  sufficient  practice? take 

it  that  means  that  a dermatologist  would 
not  be  the  best  person  upon  whom  to 
rely  in  a decision  relating,  say,  to  a case 
of  injury  in  the  surgical  field? 

4217.  What  I want  to  get  at  is  this: 
the  Service  makes  great  demands  on 
doctors  already,  specialists  and  so  forth. 
Are  you  urging  that  this  point  you  are 
making  is  so  important  that  it  really 
would  be  justifiable  to  try  to  make  up 
your  Tribunal  differently  two  or  three 
times  in  the  day  and  to  have  specialists 

coming  in  for  one  case  only? Dr. 

Jones:  No,  Sir,  but  we  do  not  think 
there  should  be  any  great  difficulty  in 
grouping  cases  and  in  so  constituting 
your  Tribunals  that  each  group  of  cases 
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is  considered  by  a Tribunal  which  is  in 
its  constitution  eminently  suitable  to  be 
the  final  court  of  appeal  in  that 
particular  type  of  case. 

I think  that  I should  perhaps  stress 
that  there  are  really  two  parts  to  the 
duty  of  the  Appeal  Tribunal.  One  is 
diagnosis,  which  might  be  disputed.  The 
second  part,  the  diagnosis  having  been 
settled,  is  to  relate  the  disability  to  a 
percentage.  We  thought  that  if  the 
Tribunal  is  to  have  two  medical  mem- 
bers, it  would  be  best  to  have  one  inde- 
pendent consultant  in  the  particular 
branch  of  medicine  concerned  and  to 
have  the  other  medical  member  with  his 
experience  as  broadly  based  as  possible, 
either  a general  practitioner,  or  a person 
practising  general  medicine  or  general 
surgery  as  a consultant. 

4218.  Do  you  count  the  specialist  role 
as  primarily  diagnosis?  It  sounded  like 

that? No,  but  he  would  be  there  first 

to  guide  on  diagnosis.  It  is  inevitable 
that  his  opinion  would  carry  great 
weight. 

4219.  His  value  for  the  second  part 
would  depend  entirely  on  whether  he 
had  general  experience  of  this  work? 
— — Dr.  Gregg:  Of  course  that  is  true 
of  everyone  as  well  as  the  doctor. 

4220.  I quite  agree.  I am  trying  to 
understand  how  far  you  go  here.-; — ;-We 
are  not  suggesting  here  that  this  is  a 
thing  which  arises  very  frequently.  The 
only  thing  is  that  it  can  arise. 

4221.  May  we  turn  to  the  Local 
Appeal  Tribunals,  on  a rather  similar 
point?  I take  it  from  your  recommen- 
dation that  it  should  be  obligatory  to 
have  a medical  assessment  in  claims  to 
special  hardship  allowance.  There  are 
two  quite  separate  issues ; first,  the 
physical  state  of  the  man,  and  secondly 
what  work  he  has  been  able  to  find 
and  whether  it  is  similar  to  what  he  was 
doing  before  or  equally  remunerative. 
A lot  of  these  cases  are  almost  entirely 
mathematical,  working  out  wages  pre- 
accident and  post-accident.  Would  you 
then  still  think  it  wise  to  take  a doctor 
a/way  and  have  him  sit  as  an  asse^or 
on  what  might  ibe  a long  argument  about 

earnings? Dr.  Jones:  There  is  a 

matter  of  principle  involved  here,  Sir. 
The  first  thing  which  is  done  about 
special  hardship  allowance  is  done  toy 
the  Medical  Board  who  make  the 
ori^nal  assessment.  They  are  asked  to 
indicate  whether  the  claimant  is 


medically  fit  or  not  to  do  his  former 
job.  That  is  the  issue  on  which  the 
payment  of  a special  hardship  allowance 
is  decided.  If  he  is  fit  to  do  it  he  does 
not  get  the  allowance.  The  Tribunal  is 
not  concerned  with  the  availability  of 
that  type  of  work  to  him.  No  one  tout 
the  doctors  can  express  an  opinion  of 
fitness  or  unfitness  to  do  a job ; that 
is  entirely  a medical  matter. 

4222.  Is  it? ^I  think  so,  yes. 

4223.  Are  you  really  asserting  that  the 
question  whether  a man  suffering  from 
some  rainor  complaint  can  or  cannot  be 
fitted  in  to  an  industrial  post,  is  some- 
thing which  an  ordinary  Medical  Board 

would  have  the  final  word  on? ^No, 

Sir,  we  are  not  suggesting  that  they 
would  have  the  final  word,  but  it  is  a 
medical  problem.  It  is  a problem  which 
doctors  are  dealing  with  day  in  and  day 
out. 

4224.  But  do  you  think  they  should 

have  the  final  word,  or  is  it  only  one  bit 
of  evidence? 'It  is  the  most  im- 

portant.— Dr.  Gregg:  <It  is  so  far  the 
most  important  that  it  would  have  to 
have  a determining  effect. 

4225.  I think  you  are  putting  a very 
interesting  point.  You  are  saying  these 
cases  ought  to  be  decided  much  more 

on  the  purely  medical  issues? Dr. 

Jones:  Yes,  Sir. 

4226.  Because,  of  course,  in  practice 

they  are  not.  The  fact  that  a man 
has  been  quite  unable  to  get  back  to 
his  own  job  is  regarded  as  very  im- 
portant.  Dr.  Gregg:  That  is  a point 

which  comes  in  afterwards.  Before 
that  there  is  a decision  whether  he  is 
fit  to  go  back  to  his  original  job.  That 
decision  must  have  its  part  in  deter- 
mining the  conclusion. 

The  second  decision  is  whether  for 
some  reason  or  other — either  because  of 
where  he  is  situated  or  because  of  con- 
ditions in  industry  at  the  time — he  is 
not  able  to  get  a job  of  the  former 
kind.  I quite  agree  that  is  a matter 
that  is  not  medical. 

4227.  The  decision  whether  or  not  he 
is  fit  to  go  back  is  a medical  conclusion 
arrived  at  by  examination  of  the  man 
and  very  often  taken  by  a general  prac- 
titioner who  may  know  very  little  about 

the  conditions  in  the  factory? Dr. 

Jones : Some  of  them  know  a great  deal. 
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— Dr.  Gregg:  Many  of  them  are  actually 
doing  industrial  work  and  have  had  con- 
siderable experience. 

4228.  I agree,  hut  would  you  agree 
that  it  ought  to  be  regarded  as  conclusive 
if  a Local  Medical  Board  has  said  that 
•the  man  is  fit  to  go  back,  that  there 

should  be  no  further  argument? Dr. 

Jones : We  have  suggested  not  that  there 
should  be  no  appeal  from  the  Medical 
Board’s  decision  but  that  the  appeal 
should  not  be  to  an  entirely  lay  body. 
I think  that  we  would  prefer  that  the 
appeal  tribunal  considering  a special 
hardship  allowance  case  should  be  con- 
stituted on  the  lines  of  the  Medical 
Appeal  Tribunal. 

4229.  Sir  Oliver  Franks:  I would  like 
to  put  some  question  about  adjudications 
of  complaints  against  practitioners  in  the 
National  Health  Service.  If  I understand 
it  rightly,  very  broadly  the  whole  of  this 
procedure  is  in  fact  in  secret,  although 
all  of  it  need  not  be  in  secret  because 
when  we  come  to  the  National  Health 
Service  Tribunal  or  the  hearings  of 
appeals  by  persons  appointed  by  the 
Minister  the  respondent  can  ask  for  it 
to  be  held  in  public  ; but  in  fact  he  does 
not,  so  that  in  the  earlier  stages  it 
always  is  secret,  and  de  facto  in  the  later 
stages  it  is  secret. 

_ I am  aware  that  there  are  very  con- 
siderable arguments  both  ways  on  this 
issue  of  secrecy.  I suppose  that  some 
of  the  considerations  against  secrecy 
are  that,  first  •of  all,  it  is  a general  rule 
that  where  justice  is  being  done,  it  is 
done  openly  and  in  public  and  that  one 
wants  special  reasons  f^or  departing  from 
it.  Another  is  that  the  public  interest  is 
involved^  whenever  there  is  a dispute  be- 
tween citizen  and  citizen,  even  if  one 

them  is  professionally  qualified  and 
the  other  his  client  or  patient.  On  the 
other  hand  no  doubt  there  are  impor- 
tant considerations  in  favour  of 
secTQcy,  for  example  the  extent  to 
which  the  professional  person  involved 
can  be  damaged  in  standing  and  pres- 
tige by  a complaint  which  may  not  be 
well-founded. 

I should  be  grateful  if  you  would 
tell  me  why,  in  your  view,  the  balance 
does  in  fact  come  down  on  the  side 

of  secrecy. Dr.  Gregg:  I was  trying 

to  think  of  other  instances  in  other 


spheres.  There  must  be  quite  a num- 
ber of  them. 

4230.  There  are  others.  For  example 

where  we  are  dealing  not  with  profes- 
sional considerations  but  simply  with 
personal  considerations,  the  national  in- 
surance cases  are  held  in  private.  But 
I am  not  really  at  the  moment  so  much 
interested  in  the  other  cases  where  pro- 
fessional status  is  involved  as  in  the 
particular  reasons  in  this  most  impor- 
tant case. K there  are  cases  in  other 

fields  the  same  conditions  which  apply 
there  obtain  in  general  and  apply  in  the 
field  where  a doctor  is  concerned. 
There  is  one  very  important  thing  and 
that  is  that  at  the  initial  hearing  before 
the  Service  Committee  evidence  is  not 
given  on  oath. 

4231.  That  of  course  is  true  of  most 

tribunals. ^That  is  a very  important 

thing  because  you  often  get  a person 
making  a reckless  statement  who  would 
hesitate  to  make  the  same  statement  on 
oath.  We  have  had  the  same  experi- 
ence before  the  General  Medical  Coun- 
cil, but  now  evidence  there  is  given  on 
oath.  It  is  of  the  greatest  importance 
that  those  who  bring  a complaint  of 
this  kind  should  realise  that  their  words 
have  got  to  be  carefully  chosen  and 
that  what  they  are  saying  is  not  just 
from  a feeling  of  annoyance  or  anger 
or  something  like  that,  but  a real 
definite  complaint  of  something  that 
was  not  done  which  they  are  entitled 
to  expect  should  have  been  done,  or  of 
something  that  was  done  which  they 
are  entitled  to  consider  was  an  error 
and  should  not  have  been  done. — Dr. 
Ddin : On  the  subject  of  publicity,  if 
you  look  at  the  whole  of  our  proceed- 
ings you  have  to  bear  in  mind  that  the 
Minister  is  at  the  head  of  the  Service. 
At  the  beginning  we  found  that  we  had 
the  intolerable  position  that  a Minister 
was  able  to  turn  a doctor  off  at  his 
own  will  and  so  this  machinery  has 
been  built  up,  and  the  secrecy  has 
rather  flowed  from  the  fact  that  the 
whole  of  this  has  limited  the  ability  of 
a Minister  to  dispose  of,  or  sack  an 
unsuitable  employee.  That  is  to  say, 
we  have  evolved  a machine  which  pro- 
vides that  before  that  can  happen  the 
employee  shall  have  had  a fair  hearing 
all  the  way  through.  Having  regard 
to  the  fact  that  this  is  not  public  busi- 
ness at  all,  but  is  the  Minister’s  respon- 
sibility to  carry  on  the  Service  and  to 
employ  people  to  do  it,  and  that  we 
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have  taken  steps  to  see  that  the  proce- 
dure provides  that  he  cannot  do  any- 
thing unreasonable  which  is  unfair  to 
the  doctors  he  employs,  there  is  no 
reason  why  it  should  be  done  in  public 
at  all. — Dr.  Talbot  Rogers'.  I think 
that  by  far  the  most  important  point 
is  the  question  of  how  much  publicity 
should  be  given  to  a complaint  when  it 
has  not  yet  been  substantiated. 

Possibly  the  doctor’s  general  reputa- 
tion may  be  damaged,  and  that  we  do 
look  upon  as  very  important ; but, 
secondly,  the  whole  of  the  work  of  the 
doctors  is  built  up  on  the  doctor-patient 
relationship  and  it  would  be  very  harm- 
ful if,  because  some  patient  brought  a 
frivolous  or  unsubstantiated  complaint 
against  a doctor  it  came  out  in  the 
press  in  startling  headlines.  That  might 
well  shake  the  confidence  of  a lot  of 
other  people  in  the  value  of  their  own 
doctor  and  whether  the  treatment  he 
was  giving  them  was  right  and  proper, 
when  in  the  long  run  the  complaint 
made  was  not  substantiated. 

We  do  feel  very  much  that  fuller 
and  more  careful  examination  of  the 
case  can  be  done  in  camera  than  in 
open  court.  Patients  have  always  the 
right,  of  course,  if  they  feel  they  have 
been  damaged,  to  take  the  case  to  the 
civil  court  for  damages  against  the 
doctor. — Dr.  Gregg : I should  like  to 
emphasise  that  it  is  a matter  of  sur- 
prise to  us  to  find  so  much  being  made 
of  this  particular  thing  this  morning. 
If  it  were  a matter  of  such  outstand- 
ing importance,  it  would  have  been 
gathering  force  all  these  years.  I do 
not  say  there  have  not  been  cases,  but 
we  have  not  heard  of  anyone  who  has 
been  complaining  that  justice  was  not 
done. 

4232.  The  point  I am  taking  is  not 
whether  justice  is  done  or  not  but  the 
different  point  whether  justice  is  being 
seen  to  be  done.  Justice  in  secret  is 
always  a difficult  conception  and  this  is 
justice  in  secret.  This,  I think,  is  a 
very  important  matter  of  principle 
which  any  body  of  people  like  our- 
selves must  think  about,  tribunal  by 
tribunal,  so  I think  it  is  important  to 
put  the  issue  to  you  to  discover  your 
views. 

A point  which  Dr.  Dain  made,  which 
I am  sure  is  right,  was  that  in  some 
sense  the  members  of  the  medical  pro- 
fession who  are  part  of  the  National 


Health  Service  are  the  employees  of  the 
Minister  and  that  therefore,  like  all  em- 
ployers, in  the  end  he  may  hire  and 
fire.  I think  there  is  another  point 
which  is,  if  you  look  at  it  from  the 
angle  of  the  patient  who  is  also  a 
citizen,  that  it  is  not  wholly  a question 
of  the  disciplinary  relationship  between 
the  Minister  and  his  employee.  It  is 
also  a question  whether  or  not  the  rela- 
tionship between  two  citizens,  given 
their  differing  capacities,  is  properly 
observed.  There,  I think,  is  a matter 
of  public  interest,  and  on  the  point  of 
view  you  put  forward  that  element  of 
public  interest  has  to  be  sacrificed. 

I wanted  to  know  where  you  were  on 
that  issue  because  I think  it  can  affect 
the  way  in  which  the  medical  profession 
as  a whole  is  thought  of.  You  have  no 
doubts  that  secrecy  is  right  all  the  way 

through? Undoubtedly,  taking  it  on 

balance,  it  is  always  best — -Dr.  Talbot 
Rogers'.  Always,  with  the  proviso  that 
the  doctor  can  elect,  if  he  feels  that  he 
has  been  maligned  by  the  lower  tribunal 
suggesting  that  he  should  come  off,  to 
say  that  he  wants  the  case  tried  in  the 
full  publicity  of  the  country. 

4233.  Does  it  happen? have  never 

heard  of  it  happening, 

4234.  Then  I wanted  to  take  one  other 
point.  The  appeal  in  the  end  is  always 
to  the  Minister  and  the  ground  for  that 
is,  to  use  Dr.  Dain’s  words  again,  that 
the  Minister  is  dealing  with  people  whom 
he  employs.  I wonder  whether  that  is 
a compelling  ground  for  the  decision 
to  be  reserved  to  the  Minister,  because 
if  what  you  were  looking  at  was  the 
quality  of  the  relationship  between  two 
citizens,  the  professional  man  on  the  one 
hand  and  his  client  or  patient  on  the 
other,  that  is  a very  normal  situation  in 
which  an  appeal  goes  to  a court  of  law 
to  be  determined.  I wonder  what  the 
justification  is  for  saying  that  it  is  the 
relation  of  the  professional  man  to  the 
Minister  who  employs  him  which  takes 
primacy  in  this  case  and  not  the  particu- 
lar quality  of  the  relation  between  the 
professional  man  and  the  other  citizen? 
— ^ — Dr.  Dain : The  citizen  is  not  de- 
prived of  his  ordinary  rights  as  a citizen 
to  take  the  doctor  into  the  courts. 

4235.  It  has  been  put  to  us  that  in  the 
education  field,  where  disciplinary  ques- 
tions of  the  suitability  of  persons  to  run 
independent  schools  arise  it  is  the  con- 
cern of  the  Minister  that  he  should  not 
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be  responsible  because  he  might  be 
tinought  to  be  judge  in  his  own  cause  and 
he  therefore  causes  these  decisions  to  be 
taken  by  a tribunal,  and  the  decisions 
he  regards  as  binding.  That  is  the  exact 
opposite  of  the  position  you  are  taking. 
I think  the  ground  on  which  it  was  put 
to  us  was  that  where  you  have  these  dis- 
ciplinary issues  they  are  better  not  taken 
by  people  having  political  responsibility. 

That  would  be  a matter  of  general 

policy.  We  are  satisfied  that  the  present 
arrangement  gives  us  justice  and  should 
satisfy  us  and  the  patient,  and  we  do 
not  wish — if  I may  say  it  here — our  dirty 
linen  to  be  washed  in  public  unneces- 
sarily. The  patient  always  has  the  right 
to  go  to  court  on  what  he  thinks  is  a 
proper  action. — Dr.  Gregg : We  want  to 
be  frank,  we  have  come  here  to  be  help- 
ful. It  is  only  fair  to  say  there  does 
arise  from  time  to  time  a discussion  in 
the  medical  profession  regarding  this 
whole  question  of  the  right  of  appeal  to 
the  courts  and  so  on.  It  has  been  brought 
up  at  our  meetings  and  so  forth  and  the 
majority  decision  has  always  been  in 
favour  of  the  condition  we  have  at 
present,  so  it  is  not  that  it  has  not  come 
from  our  own  people  in  argument  too. 

4236.  The  layman  looking  at  the  sys- 
tem of  discipline,  all  these  different 
bodies  through  which  a case  may  go,  is 
bound  to  feel,  I think,  that  it  all  looks 
unnecessarily  complex.  There  are  so 
many  steps,  so  many  safeguards.  What 
are  your  views  about  that?  Have  you 
thought  that  simplification  might  be  pos- 
sible or  desirable,  or  are  you  clear  that 
every  step  has  its  value  and  is  needed? 

-Dr.  Dain:  To  answer  the  second 

part  first,  I would  say  that  we  are  satis- 
fied that  every  step  is  needed.  On  the 
other  podnt,  the  patient  to  whom  you 
refer  does  not  see  the  whole  edifice  in 
front  of  him  and  say:  “Do  I have  to 
climb  that  ladder?  ” He  starts  at  the 
bottom,  but  he  only  needs  to  begin  and 
the  rest  comes  to  him  as  may  or  may  not 
be  necessary. 

4237.  His  is  a partial  revelation? 

Dr.  Talbot  Rogers:  To  put  it  in  its  right 
perspective,  would  it  not  be  night  to  say 
that  the  great  majority  of  cases  never 
get  farther  than  the  first  hearing.  If  it 
turns  out  to  be  one  in  which  the  penalty 
of  removal  of  the  practitioner’s  name 
from  the  list  is  concerned,  practically 
always  the  responsibility  for  presenting 
the  case  is  usually  taken  over  by  the 


Executive  Council  who  then  make  the 
complaint,  though  the  patient  may  still 
be  called  to  give  evidence. 

4238.  Then  you  were  saying  that  you 
attach  great  value  to  the  informality  at 
the  early  stage  in  the  Service  Committee 
and  that  that  informality  is  dn  part 
assured  by  not  giving  permission  for 
either  party  to  be  represented  by  lawyers 
and,  as  you  say,  the  evidence  is  not  given 
on  oath  and  so  forth. 

One  of  the  people  who  has  given  us 
evidence  and  who  is  not  thinking  about 
the  tribunals  which  we  are  discussing, 
but  rather  the  tribunals  to  which  people 
in  modest  circumstances  go,  for  example, 
industrial  injuries,  national  insurance, 
had  this  to  say: 

“ The  fact  that  the  procedure  before 
•tribunals  is  informal  and  that  experi- 
ence shows  that  tribunals  for  the  most 
part  manifest  a due  regard  for  impar- 
tiality and  the  rules  of  right  reason 
and  natural  justice,  does  not  overcome 
the  dismay  felt  by  many  persons  when 
they  are  confronted  with  the  fact  that 
they  are  debarred  from  being  legally 
represented.  It  is  submitted  that  it 
is  fundamental  to  the  political  health 
of  -the  community  that  the  highest  re- 
gard be  paid  to  ithe  maxim  that  justice 
should  not  only  in  fact  be  done,  but 
that  it  should  manifestly  appear  to  be 
done ; and  that  it  is  a disregard  of  that 
principle  for  the  State  to  establish  any 
court  or  tribunal  to  deal  with  disputes 
arising  either  between  one  citizen  and 
another  or  between  a citizen  and  a 
government  department,  at  which  a 
citizen  shall  be  expressly  prohibited 
from  having  legal  representation.” 
That  is  a very  forthright  expression  of 
a different  view.  Would  you  care  to 

comment  on  it? Dr.  Dain:  My  first 

and  most  important  comment  is  that  the 
necessity  to  be  represented  by  a lawyer 
would  prevent  a tremendous  number  of 
complaints  being  investigated  by  the 
Service  Committees,  and  we  are  anxious 
that  anybody  who  has  a complaint 
should  find  it  easy  to  air  it. 

4239.  On  grounds  of  fear  or  cost? 

Both.  All  they  have  to  do  is  to 

make  a complaint  and  say  so ; but,  taken 
over  by  a lawyer,  it  would  be  a severe 
deterrent. 

4240.  That  seems  to  take  one  to  the 
point  perhaps  that  the  use  of  lawyers 
should  not  be  compulsory.  Does  it  take 


Printed  image  digitised  by  the  University  of  Southampton  Library  Digitisation  Unit 


EVIDENCE  OF  THE  BRITISH  MEDICAL  ASSOCIATION 


819 


one  to  the  point  that  it  should  not  be 

permissible? ^We  have  argued  this 

with  the  Ministry  on  many  occasions  and 
we  are  both  agreed  that  if  one  side  does 
it  the  other  side  has  to  do  it. 

4241.  Why  should  it  not  be  permitted 

to  the  patient? It  is  an  administra- 

tive question  largely.  It  would  interfere 
with  the  investigation  of  complaints,  and 
sometimes  you  would  want  a lawyer  and 
sometimes  not,  and  you  would  not  know 
until  you  got  there  what  would  happen. 
— Dr.  Gregg:  I should  think  that  if  it 
is  permissive  it  is  more  likely  the  doctor 
would  have  a lawyer ; he  is  not 
frightened  by  a lawyer  and  it  does  not 
worry  him,  and  that  would  be  an  unfair 
advantage  if  the  patient  did  not  have  a 
lawyer. 

4242.  So  the  argument  really  is  that 
the  right  of  legal  representation  should 
be  taken  away  from  the  citizen  who  is 
complaining,  on  the  grounds  that  it  is 

for  his  own  good? Dr.  Dam:  Yes, 

that  is  right,  absolutely. 


4243.  It  is  not  a very  easy  one? 

It  is  not  for  the  good  of  the  individual, 
but  for  the  good  of  the  lot. — Dr.  Gregg : 
Not  to  that  specific  individual,  but 
generally  it  is  better.  If  a doctor  has  a 
complaint  made  against  him  it  is  better 
that  the  complainant  should  be  allowed 
just  to  come  along,  and  the  attitude  of 
the  Medical  Service  Committee  is : 

“ Well  now,  tell  us  about  this  ; what  is 
the  trouble  ” — and  so  on.  There  is  no 
formality  and  no  taking  of  evidence  on 
oath.  It  may  be  that  they  find  it  is  a 
trifling  thing,  or  something  not  quite 
trifling  but  which  can  be  met  quite 
easily  by  censure,  by  pointing  out  to  the 
doctor  that  he  omitted  to  do  something 
which  it  is  expected  of  him  that  he  should 
do,  or  did  something  he  should  not  have 
done.  It  is  often  possible  to  resolve  it 
at  that  level  and,  taking  it  all  in  the 
main,  it  is  the  wisest  and  the  best  way 
to  start. 

Sir  Oliver  Franks:  We  would  like  to 
thank  you  for  the  evidence  which  you 
have  given  us. 


{The  witnesses  withdrew) 


Memorandum  submitted  by  Mr.  Arnold  Keen 


Item  1 


In  the  year  1924  I was  engaged  in  connection  with  the  acquisition  of  land  for 
the  construction  of  the  Watford  By-pass  road.  The  powers  under  which  the  work 
was  carried  out  were  derived  under  the  Unemployment  (Relief  Works)  Act,  1920. 

The  Minister  of  Transport  held  a Public  Inquiry  to  hear  objections.  The  ^incipal 
witness  for  the  Promoters  was  the  then  Engineer  to  the  Middlesex  County  Council. 
As  a result  of  his  cross-examination  the  following  facts  emerged  : 


(1)  The  scheme  had  not  been  prepared  by  him  or  his  office  but  by  the  Minister 
of  Transport,  and  he  admitted  that  he  did  not  agree  with  the  scheme  in 
all  its  details,  although  he  was  forced  to  support  it. 


(2)  The  Minister  of  Transport,  having  prepared  the  scheme,  passed  it  over 

to  the  Middlesex  County  Council  to  carry  out  the  work. 

(3)  Possession  of  the  land  had  been  taken,  the  Contract  had  been  let,  the 

Contractor  was  in  possession  and  was  in  a position  to  start  worn 
immediately  the  Inquiry  was  closed  and  the  Minister’s  consent  received. 
In  actual  fact  the  Minister  gave  his  consent  in  a month  and  work  was 


Started. 

(4)  The  Inquiry,  which  was  held  at  the  Middlesex  Guildhall,  lasted  a whole 
day  and  objectors  (many  of  whom  were  represented  by  Counsel)  found 
themselves  in  the  ludicrous  position  of  objecting  to  a scheme  prepared 
by  the  Minister  of  Transport,  sponsored  against  its  wishes  by  the  Middlesex 
County  Council  at  an  inquiry  held  by  the  Minister  on  his  own  scheme, 
the  contract  having  been  let  and  the  work  ready  to  begin. 

It  was  obvious  that  no  objections  could  have  been  considered  and  the  inquiry 
.was  a farce  merely  held  to  comply  with  the  Act. 
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In  an  experience  extending  over  46  years,  I have  attended  many  inquiries,  some 
of  ^which  have  obviously  been  genuine,  some  merely  held  to  enable  the  'public 
to  “ let  off  steam  ”,  but  I always  remember  the  Watford  Inquiry  as  a classic  example 
of  bureaucratic  tyranny  at  its  worst  and  it  is  an  example  for  your  Committee 
of  what  can  occur  under  present  conditions. 

Item  2 

_ Another  matter  I should  like  to^bring  to  your  attention  arose  out  of  an  applica- 
tion to  use  certain  houses  in  Kensington  for  the  purposes  of  a business. 

An  inquiry  was  held  and  there  was  a lot  of  opposition,  many  Counsels  being 
employed.  One  of  the  questions  raised  was  the  traffic  problem  and  it  was  put 
forwa^  on  behalf  of  the  firm  that  if  the  scheme  were  approved  it  would  have 
the  effect  of  relieving  traffic. 

evidence  was  called  and  a representative  of  the  police  gave  evidence  in 
the  box  supporting  the  proposal.  What  I and  the  other  objectors  wanted  to  find 
out  was  whether  the  firm  had  approached  the  police  to  support  their  application 
or  whether  the  police  had  acted  on  their  own  initiative.  T asked  to  be  allowed 
to  cross-examine  the  police  witness  but  the  Inspector  refused.  Every  other  witness 
was  subject  to  cross-examination,  but  it  seems  to  me  most  improper  that  the  police 
can  give  evidence  in  the  box  in  support  of  a scheme  and  yet  their  witness  can 
refuse  to  be  cross-examined. 

I think  this  is  a point  which  should  be  enquired  into. 


Item  3 

Members  of  the  public  appear  before  the  Inspector  and  address  him,  but  they 
are  not  compelled  to  go  in  the  box  and  be  cross-examined.  Often  quite  unfounded 
statements  are  made  either  in  favour  or  against  the  application.  It  ought  to  be 
compulsory  that  if  an  objector  appears  at  an  inquiry  and  addresses  the  Inspector 
he  should  submit  to  be  cross-examined  to  test  both  his  credit  and  the  truth  of 
his  statements. 

It  often  happms  that  an  objector  appears  to  be  objecting  in  the  public  interest 
whereas  he  really  has  a personal  interest  and  an  axe  to  grind,  but  without  cross- 
9aimot  be  tested.  I have  often  heard  the  most  grotesque  allegations 
made  at  an  inquiry,  but  they  have  gone  into  the  Inspector's  report  unchallenged 
because  there  was  no  cross-examination.  uucnaiiengea 


Item  4 

Inquiries  ought  to  be  held  under  dignified  conditions  and  there  ought  to  be 
fmaU  ai°a  T Everybody  sitting  in  a huddle  around  a table 

In  thp  *■  T people  giving  evidence  from  their  seats 

in  the  rooni  is  not  satisfactory  and  is  most  unimpressive.  This  often  happens  in 
inquiries  into  small  individual  applications,  where  only  a few  people  attend 

anfl  m&dy  'agreed  "bout  the  arrangements 


Examination  of  Witness 
Mr.  Arnold  Keen,  F.R.I.C.S. 


Called  and 

4244.  Sir  Oliver  Franks : Mr.  Keen, 
perhaps  you  would  first  give  us  an  out- 
line of  your  experience  in  these  matters? 

Mr.  Keen-.  I am  a Fellow  of  the 

Royal  Institution  of  Chartered  Surveyors 
and  a senior  partner  in  a London  firm 
of  chartered  surveyors.  I have  had  46 
years’  experience  as  a chartered  surveyor 


Examined 

My  firm’s  practice  is  a general  one, 
covering  most  matters  connected  with  the 
land,  other  than  rating,  quantities  and 
mining.  My  experience  of  tribunals  is 
limited  to  enquiries  into  matters  con- 
nected with  land,  mainly  relating  to  the 
compulsory  purchase  of  land  for  public 
purposes,  and  town  planning  enquiries. 
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I am  also  a General  Commissioner  of 
Income  Tax. 

When  I was  invited  to  give  oral  evi- 
dence on  my  Memorandum  I prepared 
some  points  which  I should  like  to  put 
to  the  Committee.  I will  do  it  as 
briefly  as  I can.  I should  like,  first,  to 
submit  this  proposition — that  no  single 
individual  should  be  allowed  to  exercise 
arbitrary  powers  in  secret  without  any 
right  of  appeal.  Now,  so  long  as  Parlia- 
ment vests  arbitrary  powers  in  a Minis- 
ter, he  must  operate  through  inspectors : 
he  holds  an  enquiry,  but  no  member  of 
the  public  knows  what  is  in  the  report. 
The  Minister  can  obtain  information 
from  any  other  sources  he  likes.  He  is 
not  even  bound  to  read  the  report  or  to 
act  on  the  report,  and  we,  the  public, 
have  no  idea  what  goes  on  once  the 
enquiry  has  closed.  Secondly,  we  have 
no  means  of  ascertaining  on  what 
grounds  the  Minister  has  arrived  at  his 
decision,  and  we  have  no  appeal  from 
his  decision.  Now  I should  have  thought, 
if  you  were  going  to  give  such  arbitrary 
powers  to  a single  individual,  the  last 
person  that  one  would  have  given  them 
to  would  have  been  a politician,  for  it 
is  very  unlikely  that  he  would  be  entirely 
unbiased.  Further,  he  may  be  relatively 
new  to  the  job. 

Now,  in  view  of  the  number  of  appeals 
and  the  number  of  reports  that  must  go 
to  the  Minister  every  week,  I think  it  is 
quite  reasonable  to  assume  that  the 
Minister  cannot  possibly  consider  each 
of  those  reports.  He  would  not  have  the 
time.  I have  been  told  by  a member 
of  a Government  Department  that  one 
Minister  had  his  inspectors’  reports 
brought  to  him  every  week,  and  from 
them  selected  a certain  number  which 
he  read  and  considered,  and  the  others 
were  merely  passed  out  to  a subordinate 
to  sign.  I do  not  see  how  it  is  possible 
for  anything  else  to  happen. 

So  far  as  any  amendments  of  the 
present  arrangements  are  concerned,  it 
seems  to  me  that  there  are  only  two 
alternatives.  The  first  would  be  that  the 
inspector’s  report  should  be  published, 
that  the  Minister,  in  giving  his  decision, 
should  state  all  the  evidence  on  which 
he  has  arrived  at  his  decision,  and  the 
reasons  for  his  decision. ; and  that  there 
should  be  some  sort  of  appeal.  If  you 
do  that,  you  are  making  the  thing  stiU 
more  complicated — you  are  going  to 
have  another  layer  of  people  to  appeal 
to.  The  second  and  only  practical  alter- 
32359 


native  that  I can  think  of  is  to  take 
the  powers  from  the  Minister  and  insti- 
tute a tribunal  which  would  be  entirely 
independent  and  which  would  hold  the 
enquiry,  very  much  in  the  way  that  the 
Lands  Tribunal  is  now  operating.  My 
profession  is  very  satisfied  with  the  way 
it  operates  and  with  its  constitution.  Of 
course,  it  only  deals  with  compensation, 
whereas  in  this  case  you  are  dealing  with 
an  opinion,  a decision,  which  is  rather 
different.  That  is  the  main  point  that 
I wanted  to  make  to  the  Committee. 

There  is  one  other  point  that  I would 
like  to  mention,  connected  with  the 
General  Commissioners  of  Income  Tax. 
They  are  laymen  who  hear  appeals  from 
the  public.  But  when  they  are  appointed 
they  are  never  given  any  instructions  at 
all.  I have  been  a Commissioner  now 
for  about  25  years  ; I have  had  to  learn 
ray  job  simply  by  attending  the  meetings, 
sitting  there  and  picking  it  up  bit  by 
bit.  It  does  seem  to  me  that  Com- 
missioners and,  I suppose,  magistrates  as 
well  should  be  given  some  sort  of 
instruction  as  to  what  their  powers  are, 
and  what  they  have  to  do.  It  does  not 
seem  to  me  to  be  at  all  satisfactory.  The 
result  is  that  you  are  left  in  the  hands 
of  your  clerk.  I do  not  think  it  is 
advisable  that  the  clerk  should  run  the 
tribunal ; I think  the  tribunal  should  run 
the  clerk. 

4245.  I suppose  the  circumstances  in 
which  Parliament  decides  to  legislate  in 
a particular  way  and  therefore  decides 
to  place  particular  responsibilities  on  a 
Minister  are  outside  our  terms  of 
reference.  We  come  in  at  the  point 
when,  Parliament  having  legislated  and 
the  Minister  having  certain  powers  con- 
ferred on  him  by  legislation,  he  and 
his  Department  proceed  to  act — these  are 
the  administrative  procedures,  I think, 
to  which  the  second  part  of  our  terms 
of  reference  relate.  There  were,  I think, 
three  points  in  what  you  have  said. 
First  of  all,  there  was  the  point  about 
the  inspectors’  reports.  Secondly,  there 
was  the  point  about  the  manner  in  which 
the  Minister’s  decision  should  be  pre- 
sented and,  conjoined  with  that,  the 
question  of  appeal.  Then,  thirdly,  you 
suggested  that  it  might  be  better 
to  take  ithe  decision  away  from  the 
Minister  and  locate  it  in  an  indepen- 
dent body  such  as  the  Lands  Tribunal. 

Now,  on  the  first  of  those  points,  let 
us  assume  for  the  moment  that  the 
broad  framework  of  the  existing 
A 10 
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system  is  what  we  are  dealing  with — 
that  is  to  say,  the  Minister  decides: 
there  is  a public  enquiry ; the  inspector 
makes  a report.  Now,  I suppose  that 
the  report  of  an  inspector  might  be  ex- 
pected to  contain  his  findings  of  fact, 
his  recommendations  and  the  reasoning 
which  takes  him  to  those  recommen- 
dations. Is  it  your  view  that  the  report, 
if  published,  should  contain  all  those 

elements? 1 think  the  vital  thing  is 

that  everybody  should  know  on  what 
evidence  the  Minister  has  acted,  even  if 
they  did  not  know  what  the  inspector’s 
personal  opinion  was.  I can  quite  see 
Aat  it  is  going  to  restrict  the  inspector 
in  the  expression  of  his  views  or  advice 
to  the  Minister,  if  he  knows  it  is  going 
to  be  published,  but  I think  it  would 
be  better  to  run  that  risk  than  not  to 
publish  the  report  at  all. 

4246.  Differing  views  have  been  ex- 
I^essed  to  us  as  to  when  the  report 
should  be  published.  One  view  is  that 
it  should  be  published  as  soon  as  it  is 
ready,  before  the  Minister  makes  his 
(^cision.  Another  view  is  that  it 
should  be  published  simultaneously 
with  the  Minister’s  decision.  What  is 

your  view? 1 do  not  feel  very 

strongly  either  way.  On  the  whole  I 
would  arrange  it  so  that  it  was  part  of 
his  decision. 

4247.  Sir  Geoffrey  King:  You  con- 
template the  possibility  of  an  appeal  to 
some  kind  of  tribunal? — —Yes. 

4248.  Without  going  into  details,  is  it 

your  view  that  that  tribunal  should  give 
a decision  which  would  be  absolutely 
binding  on  the  Minister? ^Yes. 

4249.  So  that  if  the  Minister,  for 

example,  wanted  to  build  a trunk  road 
somewhere  and,  for  some  reason  or 
other,  the  tribunal  did  not  like  it,  then 
the  tribunal  could  override  the  Minister. 
What  would  happen  then? Parlia- 

ment would  have  to  resolve  the  difficulty. 

4250.  Lord  Balfour  of  Burleigh:  As 
regards  the  publication  of  evidence,  is 
It  your  idea  that  the  evidence  should 
be  summarised,  published  as  a tran- 

cript,  or  what? 1 think  it  would 

have  to^  be  summarised  in  some  cases. 
The  main  thing  is  that  we  should  know 
what  the  evidence  was  and  whether  the 
Minister  has  had  all  the  evidence.  At 

present  time  we  do  not  even  know 
if  the  inspector’s  report  contains  the 
evidence. 


4251.  There  would  be  advantages  if 
it  were  published  fairly  soon  after  the 
enquiry  if  there  happened  to  be  a 
difference  of  opinion  about  the  facts? 
^Yes,  if  the  facts  were  wrong,  some- 
body could  then  put  them  right. 

4252.  Professor  Wheare:  I was  in- 
terested in  item  3 of  your  Memoran- 
dum: cross-examining  witnesses.  The 
position  is  that  people  go  and  make 
their  statements,  but  if  they  do  not 
choose  to  answer  any  questions  they 

need  not? No,  the  inspector  says : 

“ Would  anybody  like  to  say  any- 
thing?” and  throws  it  open.  In  recent 
years,  inspectors  have  said  to  a person 
before  he  speaks : “ Are  you  going  to 
make  a general  statement,  or  are  you 
willing  to  be  cross-examined?”  I always 
say  that  I will  be  cross-examined,  but 
there  is  nothing  to  stop  anybody  getting 
up  to  say  whatever  he  or  she  likes, 
however  stupid  or  wrong  it  may  be! 

I have  known  cases  where  someone 
comes  along  and  hands  in  a memoran- 
dum, on  which  you  have  no  power  to 
cross-examine  anyone.  They  hand  it 
to  the  inspector  as  a document. 

4253.  I suppose,  in  winding  up,  any 
person  can  speak,  from  one  side  or  the 

other? But  these  generally  come 

rather  late,  in  the  day.  You  have  had 
counsel  and  you  have  had  professional 
people,  and  then  the  public  are  invited 
to  say  what  they  like,  and  they  do. 

4254.  Yes,  but  probably  they  do  not 

get  very  far  with  it? -The  average 

mspector  probably  knows  how  much 
importance  to  put  on  it. 

4255.  And  the  inspector  can  question 

a person  making  a statement  I sup- 
pose?  Oh,  yes.  He  could  question 

them,  but  nobody  else  could. 

4256.  What  about  evidence  on  oath 
given  at  these  enquiries.  Is  that  a good 

thing? It  has  never  been  done,  but  I 

should  have  thought  it  would  be  a very 
good  thing  to  say  to  everybody:  “If 
you  want  to  make  a statement  you  can, 
but  you  must  be  prepared  to  be  cross- 
examined  and  you  must  be  prepared  to 
make  your  statement  on  oath.”  I see 
no  reason  why  anybody  should  not  be 
put  on  oath. 

4257.  Sir  Oliver  Franks:  There  is 
one  rather  large  question  which  I 

you,  because  I 
think  it  really  concerns  whether  or  not 
you  can  reasonably  move  the  decision 
from  the  Minister  to  a tribunal. 
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I want  t-O'  put  to  you  for  your  comment  a 
view  which  has  been  put  to  us.  It  is  said 
to  us  that  there  is  a broad  distinction 
between  the  kinds  of  decision  which 
have  to  be  taken  in,  say,  national  in- 
surance cases  and  those  which  have  to 
be  taken,  for  example,  concerning  de- 
velopment plans,  planning  appeals  or 
compulsory  purchase.  The  distinction  is 
said  to  be  this : that  in  the  case  of 
national  insurance  the  Minister’s  duty  is 
capable  of  being  laid  down  in  a series 
of  regulations  and  his  policy  is  embodied 
in  those  regulations  and  therefore  it  is 
appropriate  to  vest  the  decisions  on  par- 
ticular cases  in  tribunals.  Now  in  other 
cases  the  policy  does  not  seem  susceptible 
of  regularisation  in  that  sense — a code 
of  rules.  There  is  a wider  limit  of  dis- 
cretion ; there  is  an  issue  of  public 
policy ; and  it  is,  or  may  be,  contentious 
in  the  sense  that  one  Minister’s  opinion 
may  be  different  from  that  of  another 
Minister,  moving  within  'the  same  legis- 
lation. Therefore  it  has  been  put  to  us 
that  these  reasons  compel  that  sort  of 
decision  to  be  taken  by  a politically  re- 
sponsible person,  that  is  to  say  a Minis- 
ter, and  that  you  cannot,  as  it  were,  hive 
them  out  of  the  administrative  process 
and  give  them  to  a tribunal,  because  you 
cannot  very  well  equip  the  tribunal  with 
the  means  which  will  enable  independent 
persons  without  a view,  unbiased  if  you 


like,  to  decide  them.  It  has  been  put 
to  us  that  the  element  of  bias,  in  the 
sense  of  interest  in  public  policy  of  a 
particular  kind,  is,  as  it  were,  a neces- 
sary condition  of  the  decisions — ^which 
means  that  they  must  be  taken  by  Minis- 
ters ; whereas  if  you  were  to  say  that 
they  were  to  go  to  tribunals,  that  is 
precisely  what  would  not  apply.  Would 

you  like  to  comment  on  that? ^Yes. 

I quite  appreciate  the  point,  but  still, 
on  the  whole,  I would  say  that  I would 
prefer  to  have  the  tribunal  at  any  cost 
I think,  rather  than  a single  person,  in 
secret,  in  this  country  today,  being  able 
to  take  a decision  which  affects  another 
person’s  property  and  rights.  That  seems 
to  me  to  be  the  fundamental  thing 
which  must  be  altered,  and  I cannot  see 
any  means  of  alteration  except  by  taking 
away  that  power  and  vesting  it  in  a 
tribunal.  I have  thought  about  this  thing 
now  for  about  thirty  years  and  I cannot 
see  any  alternative.  It  seems  to  me  that 
wha't  Parliament  did  was  the  lazy  way  of 
pushing  it  on  to  the  Minister.  It  really 
developed  in  the  first  war.  It  should  all 
be  done  in  public  and  everybody  should 
know  what  is  happening.  J would  rather 
have  that  than  the  present  state  of  affairs. 
That  is  my  personal  feeling. 

Sh-  Oliver  Franks:  Mr.  Keen,  thank 
you  very  much  for  coming  and  giving 
evidence  to  us. 


{The  witness  withdrew) 


Memorandum  submitted  by  Mr.  J.  A.  Seabrook 

This  Memorandum  is  based  on  experience  as  a practising  Solicitor.  The  first  part 
comments  on  the  virtues  and  defects  of  Tribunals  with  examples,  and  the  second 
makes  proposals. 

Comments 

1.  A valuable  feature  of  some  Tribunals  is  the  use  of  an  “ Appointments  ” system. 
Thus  cases  before  Agricultural  Executive  Committees  and  Rent  Tribunals  involve 
far  less  waiting  for  Solicitors,  Parties  and  Witnesses  than  do  cases  before  the  ordinary 
Law  Courts. 

A disadvantage  of  this  system  is  a slight  tendency  to  regard  each  case  as  allowed 
only  a certain  time,  and  to  hurry  rthe  proceedings  if  that  time  is  exceeded. 

2.  The  absence  of  a proper  system  of  Discovery  (i.e.  compulsory  disclosure  of 
documents  by  each  side)  and  of  Notices  to  Produce  and  Inspect  documents,  and  to 
Admit  facts,  could  lead  to  the  suppression  of  evidence  or  inadequate  notice  of 
important  points  of  evidence.  I have  not  personally  encountered  such  a case. 

3.  Activities  by  a Tribunal  in  the  absence  of  one  or  more  of  the  Parties  and  their 
Solicitors  is  the  most  notable  defect  of  the  procedure  of  the  Tribunals  in  ordinary 
practice.  Examples  are : — 

(a)  Consideration  of  documents,  not  only  in  the  absence  of  the  Parties,  but  in 
•one  case  without  the  Parties  having  a sight  of  the  documents  until  after 
32359  All 

Printed  image  digitised  by  the  University  of  Southampton  Library  Digitisation  Unit 


824 


COMMITTEE  ON  ADMINISTRATIVE  TRIBUNALS  AND  ENQUIRIES 


the  Tribunal’s  determination.  The  Parties’  right  of  comment  on  the  docu- 
ments is  thus  lost.  An  example  of  this  occurred  before  the  Medical 
Appeal  Tribunal  in  1955  where  a case  was  referred  back  to  a Medical 
Specialist  for  a further  Report  or  Statement  of  his  views,  on  which  the 
Tribunal  then  acted,  after  the  hearing  in  the  presence  of  the  Parties  had 
ended.  The  Appellant  first  saw  the  Specialist’s  Report  when  it  came  by 
post  with  the  Tribunal’s  Adjudication. 

(b)  Inspection  of  premises  in  the  absence  of  the  Parties.  This  is  objectionable 
because  a Party  should  have  the  opportunity  of  pointing  out  during  the 
inspection  that  a defect  is  more  apparent  than  real,  or  alternatively  pointing 
out  as  a defect  something  which  may  not  obviously  be  one.  Either  party 
again  may  wish  to  refer  to  the  cause  of  a defect  or  refer  to  work  done, 
which  may  not  be  obvious.  The  opportunity  of  doing  these  things  will 
normally  only  arise  during  the  inspection. 

In  a case  before  a County  Agricultural  Executive  Committee  in  about 
1952,  an  Application  was  made  for  the  Committee’s  Certificate  for  the 
purposes  of  a possession  case  under  the  Rent  Restrictions  Acts,  the  Com- 
mittee not  only  inspected  the  property  in  the  absence  .of  one  Party  at  least 
before  the  hearing,  but  also  inspected  it  again,  without  notice  and  in 
the  absence  of  at  least  one  Party,  after  the  hearing.  This  might  well  have 
prejudiced  my  client,  although  in  fact  the  decision  was  in  his  favour. 

In  1955  a Rent  Tribunal  inspected  a property  in  the  absence  of  the 
Landlord. 

1 have  also  been  told  of  a case  where  a Rent  Tribunal  gave  notice  to 
the  Landlord’s  Solicitor  that  the  Tribunal  would  inspect  the  property,  but 
at  the  time  of  the  inspection  did  not  allow  turn  to  be  with  them  during 
it.  but  only  admitted  him  to  the  property  afterwards,  the  Tenant  being 
present  throughout. 

(c)  Communication  with  one  Party  in  the  absence  of  the  other.  So  far  as  1 
know  this  only  arises  when  property  is  inspected  in  the  absence  of  the  other 
Party.  It  is  obviom  that  when  an  inspection  takes  place  in  the  absence  of 
one  Party,  who  will  usually  be  the  owner  or  Landlord,  the  Tenant  or  a 
member  of  his  family  is  likely  to  be  present,  and  it  is  also  likely  that  he  will 
give  information  and  opinions  to  the  Tribunal  in  the  course  of  its  inspection 
These  may  not  all  be  repeated  at  the  hearing,  and  so  the  Tribunal  may 
be  affected  by  allegations  of  which  the  other  Party  knows  nothing. 

4.  Tribunals  do  not  always  understand  the  law  or  some  other  matter  affecting 
their  task.  For  example,  I submitted  to  a Rent  Tribunal  that  in  assessing  a fair 
rent  it  must  take  into  account  the  average  annual  expenditure  by  the  Landlord 
on  repairs.  The  Tribunal  informed  me  that  my  client  had  already  received  an 
aUowance  for^these  from  the  Inland  Revenue,  meaning  the  Repairs  Allowance  on 
his  Schedule  “ A ” Tax  Assessment.  This  allowance,  of  course,  only  consists  of  a 
rebate  of  tax  on  part  of  the  assessed  value  of  the  premises.  An  Agricultural 
Executive  Committee  m another  case  appeared,  consciously  or  not,  to  be  working 
on  proviso  (ii)  to  Section  5 (I)  of  the  Rent  Restrictions  Act  of  1920  (as  substituted 
by  Section  4 of  the  Act  of  1923)  which  had  been  replaced  and  amended  by  para- 
graph (g)  of  the  First  Schedule  to  the  Act  of  1933. 


5.  In  the  same  case  as  that  mentioned  in  the  last  paragraph,  when  I was  submitting 
figures  and  the  point  about  repairs  to  the  Tribunal,  I was  told  “We.  have  a 
formula”.  The  implication  seemed  to  be  that  the  hearing  was  superfluous. 

6.  The  use  of  documentary  evidence,  especially  in  Medical  Appeal  cases,  without 
the  attendance  of  the  maker  of  the  document  for  explanation  and  cross-examination 
may  deprive  a Party  of  the  opportunity  of — 

(a)  Satisfactorily  making  a point  in  his  favour  and  getting  the  agreement  of 
•the  maker  of  the  document,  and 

ib)  Ascertaining  more  fully  what  is  in  the  mind  of  the  maker  of  the  document, 
and.  the  validity  of  the  basis  of  his  documentary  evidence. 
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7.  The  informal  atmosphere  of  most  Tribunals  and  Committees  does  not  seem 
to  put  Parties  and  Witnesses  any  more  at  ease  in  most  cases  than  in  ordinary 
Law  Courts.  It  has  the  disadvantage  of  allowing  the  procedure  sometimes  to  become 
muddled.  Consequently,  either  Party  or  both  Parties  may  lose  the  advantage  of 
there  being  a clear  statement  of  one  case,  followed  by  a reply  from  the  other  side. 

The  giving  of  evidence  and  the  stating  of  a Party’s  case  tend  to  become  mingled. 

There  is  also  the  danger  that  an  Advocate  may  be  asked  to  express  his  personal 
opinion  of  his  client’s  case,  because  the  Tribunal  or  Committee  does  not  realise 
that  it  not  the  duty  of  an  Advocate  to  form  such  an  opinion,  much  less  to  express 
it  to  the  Tribunal. 

I have  been  asked  my  opinion  of  the  letting  value  of  a house  by  the  Valuation 
Officer  on  a Rating  Appeal.  Apparently  this  was  regarded  as  quite  normal.  It  is, 
of  course,  quite  improper,  and  if  the  Solicitor  declines  to  give  his  opinion  it  may 
possibly  prejudice  his  client. 

Proposals 

1.  That  a single  set  of  rules  on  certain  comparatively  simple  points  should  be 
prepared  for  the  guidance  of  all  Tribunals  and  Committees.  The  rules  should  deal 
with,  amongst  others,  the  following  points : — 

(a)  Need  for  presence  of  Parties  and  other  Advisers  when  documents  are  con- 

sidered, premises  inspected,  or  any  other  step  taken  which  affects  the 
Tribunal’s  decision  ; 

(b)  Procedure,  including  separation  of  evidence  and  statement  of  case.  It  is 
suggested  the  rules  should  provide  for  an  opening  statement  by  each  side, 
each  statement  being  followed  by  evidence,  and  each  side  having  a right 
to  make  a final  statement  at  the  end  of  all  the  evidence  on  both  sides. 
It  should  also  deal  with  the  order  of  the  final  statements  ; 

(c)  Provision  should  be  made  for  Discovery  and  the  giving  of  Notices  to 

Produce  and  Inspect  and  Notices  to  Admit  facts. 

2.  In  appropriate  cases  each  side  should  have  the  right  to  require  the  Tribunal 
or  Committee  to  inspect  any  property  which  may  be  the  subject  of  the  proceedings, 
and  if  the  property  has  already  been  inspected  before  the  hearing,  to  require 
re-inspection  if  a fresh  point  has  arisen. 

3.  To  ensure  that  the  law  is  correctly  applied  either  Party  should  be  able  to 
require  the  Tribunal  or  Committee  to  state  a case  for  the  opinion  of  the  High 
Court  on  the  lines  already  applicable  in  the  Magistrates  Courts  and  in  Arbitration. 
An  additional  safeguard  would  be  to  require  each  Tribunal  or  Committee  to  have 
a Clerk  with  legal  qualifications  w^ho  could  advise  the  Tribunal  or  Committee  at 
the  time  of  hearing.  Such  Clerks  could,  of  course,  be  appointed  on  a part-time 
basis  in  the  same  way  as  the  Clerks  to  Justices. 


Examination  of  Witness 

Mr.  J.  a.  Seabrook. 

Called  and  Examined 


Sir  Oliver  Franks:  Mr.  Seabrook,  we 
should  like  to  ask  you  some  questions 
about  the  Memorandum  which  you  have 
submitted.  The  first  point  arises  from 
the  second  of  your  Comments,  where  you 
are  dealing  with  the  discovery  of  docu- 
ments. I believe  that  Sir  Geoffrey  King 
would  like  to  put  some  questions  to  you. 

4258.  Sir  Geoffrey  King:  I am  a little 
bit  puzzled  by  this  reference  to  the  dis- 
covery of  documents  in  the  context  of 
32359 


tribunals.  Let  us  take  a Rent  Tribunal. 
Now,  what  kind  of  documents  do  you 
think  are  wanted,  through  the  process 
of  discovery,  that  are  not  in  fact  made 

available? There  might  be  the  repair 

bills  of  a landlord.  A tenant  might  say : 

“ I want  my  rent  reduced  ” before  he 
ever  got  to  the  tribunal,  and  the  landlord 
might  say:  “Well,  I have  spent  £150  on 
repairs.  This  is  an  expensive  property 
to  maintain.’’  He  might  refuse  to  dis- 
close the  bills.  The  tenant  might  then 
A 12 
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apply  to  the  Tribunal  and  he  ought,  I 
thi^,  at  this  stage  or  after  that  appli- 
cation, to  have  the  right  to  have  the  re- 
pair bills  made  the  subject  of  discovery. 

4259.  But  if  the  landlord  is  going  to 
put  that  argument,  surely  he  will  himself 
want  to  produce  those  documents  to  per- 
suade the  Tribunal  that  his  contention  is 

sound? Presumably  he  will,  but  of 

course  he  is  not  bound  to  do  so.  He 
might  produce  a bank  statement  saying 
that  such  and  such  an  amount  had  been 
paid.  Admittedly,  the  Tribunal  might 
say : “ That  does  not  prove  that  the  sum 
was  spent  on  the  property.  We  are  not 
satisfied.”  It  might,  in  fact,  save  the 
tenant  the  costs  of  attendance  at  the  Tri- 
bunal if  he  could  get  discovery  of  those 
bills.  If  he  was  satisfied  that  the  land- 
lord had  spent  that  sum,  he  might  with- 
draw his  application. 

4260.  I imagine  that  you  would  agree 
with  me  that,  generally,  discovery  is  an 

extremely  expensive  process? ^Yes. 

but  obtaining  an  ordinary  affidavit  of 
documents  is  not  a very  expensive  pro- 
cess. 

4261.  But  it  would  add  to  the  cost  and 

make  these  proceedings  very  much  more 
like  the  courts  of  law?^ It  would,  yes. 

4262.  And  that  is  what  you  are  aiming 

think  that  weapon  should  be 
available.  I do  not  suppose  that  it  would 
be  very  often  used.  May  I go  on  from 
discovery  to  the  other  points  in  that  para- 
graph— particularly  about  notices  to  in- 
spect documents.  I have  sometimes 
found  in  county  court  proceedings  that 
if  one  gives  a notice  to  produce  docu- 
ments or  a notice  that  documents  in  the 
possession  of  one’s  own  client  may  be  in- 
spected, it  brings  those  documents  to  the 
notice  of  the  other  side  and  they  some- 
times become  aware  of  the  strength  of 
the  case  against  them  and  a settlement  is 
possible. 

4263.  You  have  not,  in  fact,  had  this 

situation  at  a Rent  Tribunal?- No. 

4264.  That  is  one  point  I wanted  to 

be  clear  about — you  have  not  had  per- 
sonal experience  of  a person  beino'  sur- 
prised at  a tribunal  through  the  late  pro- 
duction of  a document?' No,  I do 

not  think  I have. 

4265.  Then,  just  one  or  two  smaller 
points,  Mr.  Seabrook.  Under  the  head- 

paragraph  1 (b),  you 
say . Procedure,  including  separation  of 
evidence  and  statement  of  case  It  is 


extremely  difficult  for  the  uneducated 
man  to  disentangle  those  two  things. 
Have  you  ever  seen  that  in  action? — 1 
have  certainly  seen  it  in  Rent  Tribunals 
and  also  in  magistrates’  courts,  where,  for 
example,  a husband  is  asked  whether  he 
would  like  to  question  the  wife  on 
evidence,  and  he  launches  into  an  ex- 
planation of  his  own  case. 

4266.  Do  you  think  it  would  be  really 
fair  to  ask  the  ordinary  tenant  to  abide 
by  the  strict  distinction  you  are  making? 

^No,  I think  that  if  the  tenant  and  the 

landlord  are  both  appearing  personally 
before  the  tribunal  it  is  probably  best 
to  let  them  state  their  case  as  best  they 
can,  but  if  both  sides  are  represented — 
which  does  happen — ^it  would  be  better 
to  have  a procedure  which  followed  such 
lines. 

4267.  .Tust  one  other  point — right  at  the 
end  of  the  Memorandum  you  talk  about 
a clerk  with  legal  qualifications,  who 
could  .advise  the  tribunal.  I take  it  you 
have  in  mind  there  somebody  who  was 
not  an  officer  of  the  Ministry  concerned? 
— I — I have  not  got  such  a person  in 
mind.  He  might  be  appointed  in  the 
same  manner  as  a clerk  to  the  justices, 
or,  of  course,  he  could  be  the  clerk  of 
a local  authority — who  is  usually  legally 
qualified. 

4268.  You  have  no  objection  in  your 
own  mind  to,  for  example,  a clerk  of 
the  .Ministry  of  National  Insurance  being 
a clerk  to  a national  insurance  tribunal? 

1 think  that  would  be  undesirable, 

because  the  M.inister  has  an  interest  in 
the  case,  but  I do  not  think  the  same 
objection  would  arise  to  a clerk  from 
the  Ministry  of  Housing  and  Local  Gov- 
ernment being  a clerk  to  a Rent  Tri- 
bunal. 

4269.  It  would  not  be  easy,  would  it, 

to  get  knowledgeable  people  to  take  up 
that  kind  of  work — there  would  be  very 
little  of  it  and  it  would  not  be  very 
profitable? No,  it  would  be,  I sup- 

pose, a question  of  fixing  a salary  on  a 
part-time  basis,  and  the  part-time  work 
would  not  necessarily  be  on  stated  days 
but  would  depend  on  the  number  of 
applications. 

4270  Professor  Wheare:  I suppose  the 
clerk  of  the  kind  you  had  in  mind  would 
be  the  sort  of  clerk  that  Assessment 
Committees  had  ? They  were  paid  so 
much  a year  but  there  were  not  very 
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many  meetings? Yes,  very  often  I 

think  they  were  legally  qualified  only  in 
the  sense  that  they  were  clerks  from 
solicitors’  offices. 

4271.  I wanted  to  ask  you,  generally, 

whether  you  thought  that  legal  repre- 
sentation should  be  permitted  to  the 
applicant.  You  know  it  is  forbidden  in 
some  cases? ^Yes. 

4272.  Do  you  think  it  would  be  a 

good  idea  to  allow  it  generally? 1 

think  it  would,  because  it  means  that  the 
case  on  the  facts — I am  not  thinking  so 
much  of  the  law — but  the  case  on  the 
facts  would  be  prepared  beforehand, 
whereas  under  the  present  system,  I sup- 
pose, an  applicant  before  a national  in- 
surance tribunal,  for  example,  may 
arrive  with  his  facts  unarranged,  and 
the  tribunal  has  to  sort  them  out  in 
the  process  of  the  hearing.  Again,  in 
national  insurance  cases  questions  of 
law  do  arise,  and  I believe  the  Com- 
missioner frequently  refers  to  the  old 
workmen’s  compensation  cases,  whiph 
were,  of  course,  all  decisions  of  the 
High  Court.  The  appellant  himself,  of 
course,  may  have  no  knowledge  of  the 
reported  cases. 

4273.  But  this  is  going  to  be  a more 

expensive  affair,  is  it  not? ^Yes,  and 

yet,  under  the  present  system,  you  have 
a cheap  system  of  appearance  before 
tribunals  in  industrial  injury  cases  but, 
parallel  with  that,  the  same  applicants 
very  often  do  go  to  lawyers  and  make 
claims  for  damages  for  negligence  or 
failure  to  maintain  a safe  system  of 
working  and  so  on,  from  employers — 
so  that  they  do  in  fact  revert  to  the 
more  expensive  system,  often  with  legal 
aid,  in  order  to  get  still  further 
benefits. 

4274.  As  regards  Rent  Tribunals, 
would  you  say  that  the  result  very  often 

does  not  come  out  right? Sometimes 

it  does  not  come  out  right.  I would 
not  like  to  say  it  is  very  often.  One 
tends  to  advocate  a case  before  the 
Rent  Tribunal,  without  necessarily 
having  any  particular  figure  in  mind  as 
being  the  proper  rent. 

4275.  Sir  Geoffrey  King:  Might  I 

just  put  one  further  point?  In  in- 
dustrial injury  cases,  legal  representa- 
tion is  permissible. ^Yes,  but  not  for 

ordinary  national  insurance  purposes. 


4276.  Not  before  the  local  tribunals. 
May  I say  that  before  Rent  Tri- 
bunals, where  representation  is  per- 
mitted, many  cases — 1 suppose  the  vast 
majority — are  dealt  with  without  legal 
representation,  and  very  often  without  a 
hearing,  in  the  sense  that  the  Tribunal 
acts  on  the  written  statements  of  each 
side. 

4277.  You  think  that  is  wrong? 

No,  I am  just  saying  that  if  you  allow 
legal  representation  it  does  not  mean 
that  it  is  an  expense  which  is  forced  on, 
every  applicant  in  every  case, 

4278.  Miss  Oswald:  Mr.  Seabrook: 

said  that  often,  in  the  absence  of  legal 
representation,  the  case  was  not  well  put 
and  perhaps  the  time  of  the  tribunal  in 
sorting  it  out  was  lost.  I wonder  if 
Mr.  Seabrook  would  feel  that  if  legal 
advice  was  freely  available  for  people 
who  needed  it — ^leaving  out  the  question 
of  representation — a case  could  then  be 
adequately  prepared  beforehand  and  that 
that  would  make  some  difference  in  the 

way  the  case  was  put? think  it 

probably  would.  Of  course,  it  would 
depend  on  how  far  the  word  “ advice 
was  stretched,  but  if  it  covered  the 
getting  down  of  the  statement  by  the 
person  concerned  so  that  he  had  got  in 
front  of  him  a statement  of  his  own 
facts  and,  possibly,  some  arguments  set 
down,  to  which  he  could  refer  if  neces- 
sary, or  which  he  could  consider  before 
he  went  to  the  tribunal  concerned,  then 
of  course  he  would  be  in  a better  posi- 
tion than  he  is  in  now,  perhaps  not 
knowing  which  of  his  facts  are  relevant 
and  which  not. 

4279.  Sir  Oliver  Franks:  I should  just 
like,  if  I may,  to  put  some  rather  general 
questions.  If  I put  together  what  you 
say  in  your  seventh  paragraph  about  the 
informal  atmosphere  of  tribunals  and 
what  you  propose  under  “ Proposals  ” in 
paragraph  1 (b)  about  procedure — ^it  is 
fair,  is  it  not,  to  say  that  you  feel  that 
tribunals  would  be  assisted  if  their  pro- 
cedure were  rather  more  formal,  rather 

more  like  that  of  a court  of  law? 

Yes,  I do  think  that. 

4280.  And  I imagine  that  you  had 
mostly,  though  not  exclusively,  in  mind — 
because  of  experience — Rent  Tribunals? 

^Yes.  I have  mostly  in  mind  Rent 

Tribunals.  In  a case  in  which  I appeared 
before  an  Agricultural  Executive  Com- 
mittee, the  procedure  was  rather  more. 
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formal  than  that  of  a Rent  Tribunal,  and 
I think  that  was  an  advantage. 

4281.  Now  suppose  that — thinking 
mainly  about  Rent  Tribunals — ^we  let  the 
tendency  go  on  to  the  limit— what  would 
you  feel_  about  the  argument  that  the 
Rent  Tribunals  should  cease  and  their 
jurisdiction  should  be  transferred  to  the 

county  court? 1 think  I would  not 

advocate  it  because  the  questions  that 
come  before  Rent  Tribunals  are  con- 
cerned with  valuation  of  premises  from 
a rental  point  of  view,  and  those  are 
the  questions  with  which  county  courts 
are  least  fitted  to  deal.  Very  often  in 
such  cases  the  judge  will  refer  the  matter 
to  a referee  or  registrar  for  enquiry  and 
report,  which  makes  the  whole  procedure 
much  longer,  namely,  three  hearings — 
fhe  hearing  when  the  judge  refers  it,  the 
referee’s  hearing,  and  then  the  reporting 
back  to  the  judge.  I think  it  is  better 
that  there  should  be  an  independent  tri- 
bunal to  deal  with  such  questions. 


4282.  Your  reason  for  preferring  a 
tribunal  to  a court  of  law  is  the  expert 
quality  required  for  good  decisions? 
That  experience  is  presumably  available, 

or  could  be,  in  the  county  court? 

I think  the  judge  refers  it  to  a referee 
less  for  an  expert  opinion  than  because 
it  so-metimes  involves  the  production  of 
complicated  figures,  which  are  not  very 
easily  thrashed  out  by  county  courts.  I 
do  not  think  that  the  Rent  Tribunal  is 
necessarily  expert ; it  is  more  a case  of 
it  being  a jury  in  which  ordinary  citizens 
apply  their  idea  of  what  is  a fair  rent. 

4283.  We  have  had  a good  deal  of 
evidence  on  the  issue  of  formality  and 
informality  in  tribunals.  The  evidence 
in  favour  of  informality  has  been  that 
for  a number  of  things  you  want  places 
to  which  people  can  go  which  are  cheap 
and  accessible,  and  where  people  who 
are  not  awfully  good  at  putting  their 
case  can  go  and  do  their  best  and  fee] 
relatively  at  ease.  On  the  other  hand 
we  have  had  evidence  that  informality 
is  always  dangerous,  that  it  may  cause 


people  to  get  muddled,  that  the  proceed- 
ings and  decisions  may  vary  from  case 
to  case  and  from  tribunal  to  tribunal. 
Where  do  you  come  out  on  the  issue 

of  formality  and  informality? 1 do 

not  think  that  a certain  amount  of  varia- 
tion is  necessarily  harmful,  but  I do 
think  that  it  is  possible  to  get  muddled 
and  I have  seen  it  happen  in  the  ordinary 
courts — ^particularly  in  magistrates’  courts 
sometimes.  One  finds  that  the  more 
informal  the  proceedings  become,  the 
more  difficult  it  is  to  get  a connected 
story  from  a witness.  Very  often  the 
issues  are  not  brought  out  clearly.  In 
those  proceedings  before  magistrates 
which  sometimes  -take  place  outside  the 
court  r oom — say  juvenile  proceedings  and 
matrimonial  cases — ^that  does  arise.  1 
think  the  same  thing  applies  to  Rent  Tri- 
bunals where  that  is  allowed  to  happen. 

4284.  Would  you  be  inclined  to  say, 
as  a general  rule,  that  there  should 
always  he  an  appeal  from  the  findings 
of  any  tribunal? — ^ — I do  not  think  there 
should  always  necessarily  be  an  appeal 
on  a question  of  fact. 

4285.  What  sort  of  appeal  would  you 

say? ^An  appeal  on  a question  of  law 

and  also  an  appeal  on  the  grounds  that 
the  proceedings  have  -been  such  that  a 
fair  hearing  has  not  been  given.  If  a 
tribunal  chairman  intervened  so  often  in 
the  stating  -of  the  case  of  one  side  or 
the  other,  that  the  tribunal  as  a whole 
had  never  really  heard  the  case  properly 
put,  then  I think  there  should  be  a right 
to  appeal  to  another  court  or  to  a higher 
tribunal  on  that  point,  and  ask  for  a 
re-hearing  before  a ditferent  tribunal. 

4286.  And  your  appeal  on  law  would 
be  -to  a court  of  law — or  might  it  be  to 

a superior  tribunal? ^I  thinlc  that  on 

law  it  should  be  possible  to  go  to  the 
county  court  or,  preferably,  to  the  High 
Court.  If  it  is  desired  to  keep  it  on  an 
economical  basis,  then  the  county  court. 

Sir  Oliver  Franks'.  Thank  you  very 
much  indeed  for  coming  to  give  your 
evidence. 


{The  witness  withdrew) 
{Adjourned  until  2.30  p.m.) 
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Memorandum  submitted  by  the  Association  of  County 
Councils  in  Scotland 

Terms  of  Reference  to  Committee 

1.  The  terms  of  reference  to  the  Committee  are  as  follows:  — 

“To  consider  and  make  recommendations  on;  — 

(a)  The  constitution  and  working  of  tribunals,  other  than  the  Ordinary  Courts 

of  Law,  constituted  under  any  Act  of  Parliament  by  a Minister  of  the 
Crown  or  for  the  purposes  of  a Minister’s  functions. 

(b)  The  working  of  such  administrative  procedures  as  include  the  holding 

of  an  enquiry  or  hearing  by  or  on  behalf  of  a Minister  on  an  appeal 
or  as  a result  of  objections  or  representations  and  in  particular  the 
procedure  for  the  compulsory  purchase  of  land. 

General  Background 

2.  The  three  great  organs  of  government  in  this  country  are  (a)  the  Legislature 
whose  main  function  it  is  to  enact  the  law,  (b)  the  Judicature  whose  function  it 
is  to  interpret,  apply  and  enforce  the  law,  and  (c)  the  Executive  whose  function 
it  is  to  administer  the  powers  conferred  on  it  by  the  Legislature.  Constitutionally 
it  has  always  been  believed  that  it  was  essential  to  a democratic  form  of  government 
that  there  should  be  a careful  balancing  of  the  powers  of  these  three  great  organs 
of  government.  Broadly  stated,  the  British  Constitution  has  always  been  based 
on  the  belief  that  power  should  not  be  wholly  vested  in  one  person  or  body  and 
the  separation  of  the  powers  of  these  three  great  organs  of  government  acted  as  a 
check  inter  se. 

3.  Concentration  of  power  in  one  body  or  person  might  for  a time  result  in 
increased  efficiency  but  history  has  always  shown  that  such  a concentration  inevitably 
results  in  the  end  in  corruption  and  disaster.  It  is  imperative  therefore  that  the 
system  of  cross-checks  on  the  exercise  of  power  which  has  always  been  fundamentally 
applied  in  this  country  should  be  maintained  and  that  no  organ  of  government 
should  be  unfettered  in  the  exercise  of  power. 

The  Problem  involved  in  the  Committee’s  Remit 

4.  The  problem  involved  in  the  subject  matter  of  the  Committee’s  remit  appears 
to  be  that  in  recent  years  there  has  been  a shifting  of  the  incidence  of  power 
between  the  three  great  organs  of  government.  The  expansion  of  the  public 
services  which  a modern  age  has  thought  necessary  for  the  general  welfare  of 
the  people  has  of  necessity  resulted  in  many  new  powers  being  conferred  on  the 
Executive  in  connection  with  such  matters  as  Town  and  Country  Planning,  the 
building  of  new  towns,  slum  clearance  and  trunk  roads.  These  new  powers  have 
resulted  in  much  more  interference  with  the  affairs  of  private  individuals,  par- 
ticularly in  connection  with  the  compulsory  acquisition  of  land  for  public  purposes. 

5.  Delegated  powers  have,  in  connection  with  their  extended  responsibilities, 
been  conferred  on  Ministers,  local  authorities  and  the  Boards  of  Nationalised 
Industries  to  enable  them  properly  to  exercise  their  powers.  Attempts  have  been 
made  in  the  various  Acts  to  provide  for  a review  of  the  exercise  of  these  powers  ; 
sometimes  only  as  to  whether  the  action  taken  was  outwith  the  powers  conferred ; 
sometimes  limited  to  questions  of  law ; and  sometimes  a wide  open  right  of  appeal. 
No  attempt  has  been  made  to  provide  a general  code  governing  the  right  of  review 
of  administrative  actions  or  decisions. 

6.  During  the  two  great  wars  considerable  interference  with  the  private  lives  of 
individuals  was  necessary  and  although  much  of  this  has  passed  away,  the  powers 
of  the  Executive  in  connection  with  the  discharge  of  the  functions  conferred  on. 
them  remain. 
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1.  It  is  perhaps  natural  that  in  a freedom-loving  country  such  as  this,  protests 
■will  be  heard  against  interference  with  the  lives  of  private  individuals  even  as 
regards  actions  which  can  demonstrably  be  shown  as  being  in  the  public  interest. 

8.  The  Association  believes  that  the  expansion  of  the  public  services  which  has 
taken  place  and  the  further  expansion  of  these  services  which  presumably  is  to 
be  expected  necessitates  some  shifting  of  the  incidence  of  power  as  between  the 
three  great  organs  of  government.  If  the  services  are  to  expand,  and  expand  with 
the  speed  which  a modern  society  demands,  the  Executive  must  be  armed  with 
delegated  powers  to  achieve  this  result. 

9.  Assuming  that  it  is  necessary  that  the  Executive  should  have  such  delegated 
powers  the  problem  would  therefore  appear  to  resolve  itself  into  securing  that 
(1)  the  machinery,  method  and  procedure  by  which  administrative  actions  and 
decisions  are  taken_  are  the  best  for  the  purpose  of  securing  that  the  public  interest 
is  served,  (2)  this  is  demonstrated,  and  (3)  where  it  is  not  so  demonstrated  there 
IS  machinery  for  review. 

Comparison  of  Court  Procedure  and  Procedure  in  Enquiries 

10.  The  Court 

The  Court  in  giving  a decision  is  performing  a Judicial  Act.  It  is  applying 
legal  rules  and  legislative  provisions  to  facts  which  are  ascertained  during  the 
conduct  of  the  case.  In  theory,  therefore,  the  application  of  the  same  legal  rules 
and  legislative  provisions  to  the  same  facts  should  result  in  the  same  decision. 
The  Court  is  not  concerned  with  the  effect  of  its  decision. 

The  Minister 

The  Minister’s  decision  is  an  Administrative  Act — not  a Judicial  Act.  He 
is  not  interpreting  and  applying  Rules  of  Law  but  is  acting  as  he  thinks 
best  in  the  public  interest.  As  long  as  he  acts  within  the  confines  of  his 
delegated  powers,  he  may  be  perfectly  right  in  deciding  that  the  public  interest 
in  some  project  outweighs  cogent  objections  which  have  been  advanced.  The 
public  interest  is  his  yardstick  as  against  the  letter  of  the  law  which  is  apnlied 
by  the  Courts. 

The  Court 

Court  procedure  is  carried  out  in  the  full  light  of  publicity.  The  principle  is 
that  it  is  not  enough  that  justice  should  be  done  but  also  that  it  can  be  seen  that 
justice  is  done.  A Court  insists  that  all  the  evidence  is  available  to  everyone  con- 
cerned. It  proceeds  throughout  the  case  in  conformity  with  established  methods 
of  procedure  and  accepted  principles  of  evidence.  It  submits  reasons  for  its 
decisions. 

T he  Minister 

While  one  accepts  that  an  administrative  decision  is  given  in  the  best  of 
faith  it  is  not  seen  that  justice  is  done  because  (a)  all  the  evidence  available 
to  the  ^rson  deciding  is  not  made  available  to  the  other  parties,  and  (b) 
the  Minister  does  not  usually  submit  reasons  for  his  decision. 

The  Court 

The  Judge  is  a completely  disinterested  party  .and  treats  a case  with  complete 
^letachment.  He  hears  the  whole  evidence  and  deals  with  the  whole  case  himself. 

The  Minister 

In  many  cases  the  Minister  has  an  interest  in  the  question  for  decision 
The  enquiry  may  be  conducted  by  an  official  on  his  staff.  In  theory  the 
Minister  makes  the  decision  but  it  is  believed  that  in  fact  it  is  frequently 
made  by  the  Minister  as  a result  of  guidance  and  advice  given  by  an  official 
who  in  most  cases  is  not  the  official  conducting  the  enquiry.  A Minister  who 
has  not  heard  the  evidence  cannot  be  in  as  sound  a position  to  make  a 
decision  as  can  a Judge  who  has  heard  the  evidence 
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The  Court 

The  Defender  in  the  case  is  made  aware  o-f  the  full  details  of  the  case  brought 
against  him  so  that  he  is  in  a position  to  meet  his  opponent’s  case  to  the  best 
of  his  ability.  The  onus  is  on  the  Pursuer  to  prove  his  case. 

The  Minister 

The  objector  at  an  enquiry  is  not  apprised  of  the  whole  considerations 
which  have  led  to  the  action  of  the  Executive.  The  onus  is  on  him  to  show 
why  the  action  should  not  be  taken  and  this  he  may  have  to  do  without 
being  fully  aware  of  the  whole  facts  and  circumstances. 

Submissions  by  Association 

11.  The  procedure  followed  by  the  Courts  does  not  give  rise  to  dissatisfaction  and 

the  pubUc  of  this  country  have  complete  confidence  in  the  Judiciary.  The  ques- 
tion arises  therefore  whether  the  application  of  some  of  the  rules  which  are 
followed  by  the  Courts  to  administrative  tribunals  and  enquiries,  would  remove 

some  or  most  of  the  dissatisfaction  with  the  procedure  and  functioning  of  such 

tribunals  and  enquiries  as  are  the  subject  of  the  Committee’s  remit. 

12.  In  pursuance  of  the  questions  raised  in  paragraph  12  above  and  by  way  of 
summarising  the  views  expressed  in  the  foregoing  paragraphs,  the  Association 
has  the  following  observations  and  suggestions  to  make  to  the  Committee: 

(^?)  Having  regard  to  the  expanded  services  which  a modem  society  demands 
from  the  Executive  it  is  necessary  that  delegated  powers  such  as  are 
referred  to  in  this  Memorandum  be  conferred  on  the  Executive. 

{b)  That  as  stated  in  paragraph  10,  an  attempt  should  be  made  to  secure 

that  (1)  the  machinery,  method  and  procedure  by  which  adminisrative 

actions  and  decisions  are  taken  are  the  best  for  the  purpose  of  securing 
that  the  public  interest  is  served  (2)  this  is  demonstrated,  and  (3)  where 
it  is  not  so  demonstrated  there  is  machinery  for  review. 

(c)  That  consideration  be  given  to  the  question  of  how  far  provision  for 
the  objectives  set  forth  in  {b)  above  could  be  embodied  in  a legislative 
code. 

id)  That  with  a view  to  achieving  the  objections  in  (fe)  above,  consideration 
be  given  to  the  following  suggestions : — 

(1)  The  person  presiding  over  a Tribunal  or  Enquiry  should  be  a 
person  who  is  completely  detached  from  the  question  at  issue.  He 
should  not  be  an  official  of  the  Department  under  control  of  the  Minister. 
He  should  be  a person  who  is  conversant  with  the  Rules  of  Evidence 
and  the  general  conduct  of  such  Tribunals  or  Enquiries.  If  neces- 
sary, to  assist  him  on  technical  matters  an  Assessor  should  be  provided. 

(2)  All  documents  and  evidence  brought  before  the  Tribunal  or  Enquiry 
should  be  available  to  parties.  It  is  only  thus  that  the  confidence 
of  the  public  in  their  actings  can  be  secured.  Similarly  any  other  docu- 
ments submitted  to  the  Minister  or  official  taking  the  final  decision, 
to  assist  him  in  taking  the  decision,  should  be  available  to  the  other 
parties  to  the  dispute.  This  should  include  Departmental  Reports. 

(3)  The  Report  of  the  person  conducting  the  Enquiry  should  be  made 
available  to  the  parties  in  the  same  way  as  the  Draft  award  of  an  arbiter 
which  embodies  his  “ proposed  findings  ” and  which  is  submitted  to 
the  parties  for  their  comments  before  the  operative  award  is  issued. 
Errors  or  omissions  could  be  pointed  out  and  the  parties  would  be  in 
possession  of  the  full  considerations  on  which  the  Reporter  based  his 
Report. 

(4)  Provision  should  be  made  for  the  matter  being  dealt  with  with 
reasonable  despatch.  Long  delay  in  reaching  a decision  after  the  Report 
has  been  submitted  to  the  Minister  shakes  public  confidence  in  the 
system. 
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(5)  If  a Tribunal  has  exceeded  or  misinterpreted  its  powers,  or  has 
proceeded  on  a wrong  basis  or  based  its  findings  on  inadmissible  con- 
siderations, provision  should  be  made  to  enable  the  Courts  to  intervene. 

(6)  Where  in  the  course  of  any  proceedings  questions  of  law  emerge 
it  should  be  open  to  the  Tribunal,  and  either  of  the  parties  should 
have  a right,  to  have  such  questions  of  law  decided  by  the  Courts. 

(7)  The  purpose  of  suggestions  (5)  and  (6)  is  not  to  enable  the  Courts 
to  review  the  decisions  of  a Tribunal  but  rather  to  ensure  that  these 
are  taken  according  to  the  ordinary  rules  of  justice  and  law. 

(8)  All  documents  lodged  in  connection  with  any  Enquiry  should  be 
proved  by  oral  evidence  and  all  witnesses  whoever  they  may  be  should 
be  subject  to  cross-examination. 

(9)  All  facts  which  are  essential  to  a decision  of  the  question  should, 
if  not  agreed,  be  proved  according  to  the  accepted  Rules  of  Evidence. 

(10)  The  decision  of  a Tribunal  and  also  the  decision  of  a Minister 
should  state  reasons  for  arriving  at  the  decision. 

(11)  At  all  Enquiries  it  should  be  permissible  for  the  parties  to  be 
represented  by  Counsel  or  Solicitors. 

(12)  Every  effort  should  be  made  to  avoid  unnecessarily  prolonged  or 
involved  hearings  or  enquiries  so  as  to  avoid  the  incurring  of  heavy 
costs  especially  in  relation  to  the  employment  of  Counsel,  etc.  It  is 
suggested  that  the  question  of  possible  costs  does  form  a deterrent  to  the 
public  entering  appearance  to  object  when  they  may  have  quite  legitimate 
grounds  for  doing  so.  Any  code  of  procedure  which  may  be  devised 
should  include  provisions  for  the  lodgment  of  an  agreed  statement  of 
facts. 

(13)  The  Secretary  of  State’s  expenses  in  conducting  Enquiries  should 
be  met  by  the  Exchequer.  The  expenses  of  the  Courts  are  so  met. 


Examination  of  Witnesses 
Col.  J.  M.  Miller,  M.C.,  T.D.  President 
Mr.  J.  L.  Craig 
Mr.  R.  Urquhast 
Mr.  G.  Davie,  O.B.E. 


on  behalf  of  the  Association  ol 
Called  and 

4287.  Sir  Oliver  Franks'.  I think  that 
probably  the  most  profitable  course  is 
to  find  out  the  reasons  why  you  make 
the  suggestions  you  do  rather  than  go 
over  the  broader  considerations  of  prin- 
ciple, which  we  all  probably  share. 

You  say  that  the  person  presiding  over 
a tribunal  or  enquiry  should  be  a person 
completely  detached  from  the  question 
and  not  an  official  of  the  Department 
under  the  control  of  the  Minister.  In 
an  enquiry  of  course  there  is  only  one 
person — in  England  the  inspector  and  in 
Scotland  the  commissioner — but  in  a 
tribunal  there  may  be  several  members. 
Does  your  remark  only  hold  for  the 
chairman  in  the  case  of  a tribunal  where 


’ County  Councils  in  Scotland. 

Examined 

there  are  several  members,  or  do  you 

extend  it  to  cover  all  the  members? 

Colonel  Miller'.  No,  it  refers  to  the 
chairman. 

4288.  Do  you  regard  this  point  as 
really  arising,  on  justice  being  seen  to 
be  done  or  on  justice  itself,  because  the 
impression  I have  from  listening  to  other 
evidence  is  that  most  of  the  people  who 
have  appeared  before  us  are  in  general 
happy  with  the  impartiality,  objective- 
ness _ and  general  expertness  of  the 
English  inspectors  who  hold  enquiries ; 
but  many  others  would  take  the  point 
that  it  just  ds  not  satisfactory  in 
appearance  that  they  should  be  members . 
of  the  Department  and  that  they  ought. 
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to  be  independent.  They  would  say  that 
the  form  is  important.  Is  that  your 
view,  or  do  you  think  it  goes  further? 

1 would  think  both.  It  lets  it  be 

seen  that  justice  is  being  done  and  also 
I think  the  chances  are  that  justice  is 
being  done  more  if  it  is  someone  who 
is  absolutely  independent  and  impartial 
— without  casting  any  aspersions  at  any- 
one.— Mr.  Urqiihart:  To  take  the  case 
of  a housing  drive,  it  is  well  known  that 
the  Secretary  of  State  for  Scotland  has 
a housing  drive  on.  I think  the  man  in 
the  street  feels  that  here  is  an  officer 
under  the  man  who  is  making  the  drive. 
— Mr.  Davie : I think,  Sir,  there  is 

probably  a further  consideration.  We 
feel  that  the  person  presiding  should  be 
a person  accustomed  to  observe  the 
correct  rules  in  taking  evidence.  They 
may  be  quite  unexceptionable,  these 
inspectors,  but  we  are  inclined  to  think 
that  they  should  observe  the  principles 
of  evidence,  and  they  are  not  all  weU- 
trained  in  that. 

4289.  But  in  some  cases  at  least  in 
Scotland  the  people  who  hold  the 
enquiries  are  independent  persons 
normally  barristers,  appointed  ad  hoc  for 

each  enquiry? Mr.  Urqiihart:  The 

point  is,  Sir,  that  the  Secretary  of  State 
can  appoint  anyone  he  cares  to.  We 
think  it  should  be  perfectly  clear,  as  it  is 
in  the  slum  clearance  legislation  in  Scot- 
land, that  in  every  case  the  Secretary  of 
State  should  be  under  obligation  to 
appoint  an  independent  person. 

4290.  He  is  at  present? Not  at 

present,  Sir,  although  at  the  moment  he 
is  more  'or  less  following  that  practice. 

4291.  Sir  Geoffrey  King:  You  say  that 
all  documents  and  evidence  brought 
before  the  tribunal  or  enquiry  should  be 
available  to  the  parties,  and  similarly 
that  any  other  documents  submitted  to 
the  Minister  or  official  taking  the  final 
decision  should  be  available.  <1  wanted 
to  ask  you  a few  questions  about  that. 
You  know  quite  well  how  a Government 
Department  works  and  know  how  your 
oiwn  concerns  work.  What  do  you 
include  in  your  statement  that  all  docu- 
ments submitted  to  the  Minister  should 

be  made  available? Colonel  Miller: 

I would  say,  Sir,  any  documents  or 
reports,  anything  like  that  apart  from 
small  minutes,  memoranda  and  so  on 
passed  to  the  Minister  from  his  staff 
more  or  less  in  an  advisory  way. 


4292.  You  are  not  including  what  we 

would  call  departmental  minutes? 

Mr.  Urquhart:  No,  Sir 

4293.  Supposing  the  Department  of 
Agriculture  puts  in  some  remarks,  as  I 
expect  they  do  in  Scotland,  as  the  Minis- 
try of  Agriculture  does  here,  would  you 

make  those  available? Colonel 

Miller:  If  that  is  one  of  the  main 
reasons  for  the  decision  at  which  the 
Minister  arrives. 

4294.  You  would  call  that  a report 
although  in  fact  it  would  be  inside  the 

Department? Mr.  Urquhart:  May  I 

illustrate  it?  Suppose  the  local  autho- 
rity had  smallholdings  in  the  area  and 
wanted  to  extend  their  housing  along- 
side the  smallholdings  but  did  not  get 
the  order  for  which  they  applied,  there 
may  have  been  a report  by  the  Depart- 
ment of  Agriculture  that  it  is  part  of 
their  scheme  to  expand  the  smallhold- 
ings. I could  at  least  attempt  to  satisfy 
the  Secretary  of  State  that  the  small- 
holdings were  not  being  used  for  the 
purpose  for  which  they  were  created. 
That  would  be  a report,  Sir,  which  was 
part  of  the  ascertainment  of  the  facts. 

4295.  You  want  to  see  that  kind  of 

report? ^Yes. 

4296.  Would  you  include  also  such 
things  as  a report  by  the  Chief  Engineer 
in  the  Department  on  some  proposal 
which  had  been  canvassed  at  a local 

enquiry? Colonel  Miller:  I would 

think  it  should  be  included. 

4297.  You  would  think  it  should.  You 
would  draw  a distinction  between  that 

and  ordinary  administrative  advice? 

Yes. 

4298.  Suppose  that  the  commissioner 
has  taken  an  enquiry  concerning  a trunk 
road  question  and  has  found,  shall  we 
say,  that  a by-pass  is  preferable  to  going 
through  a village,  and  then  the  Secre- 
tary of  State  refers  to  his  own  engineers 
who  say  that  they  do  not  think  on 
balance  that  that  view  is  right.  Would 

you  want  that  sort  of  thing? Mr. 

Urquhart:  You  have  taken  a very  diffi- 
cult illustration  because  the  Secretary  of 
State  is  the  authority  for  trunk  roads 
in  Scotland  and  therefore  I do  not  know 
that  it  would  be  part  of  our  job  to 
suggest  to  him  that  he  was  carrying  out 
his  functions  improperly. 

4299.  Without  going  into  too  many 
details,  your  view  is  that  anything  other 
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than  what  might  loosely  he  called  depart- 
mental minutes  should  be  disclosed? 
That  is  that  you  have  two  classes  of 
things  which  should  be  disclosed : (1) 
assessments  of  fact  and  (2)  expert 
opinions  or  interpretations  or  evaluations 
of  those  facts — 'but  (3)  advice  on  policy 
given  iby  the  Minister’s  servants  who 
advise,  should  not?  Is  that  a correct 
summary? Colonel  Miller:  Yes. 

4300.  In  recommendations  (6)  and  (7) 
you  refer  to  a possibility  of  proceedings 
in  the  courts.  You  are  of  course  well 

' aware  that  the  Acquisition  of  Land 
(Authorisation  Procedure)  (Scotland)  Act 
does  in  fact  give  people  aggrieved  by  a 
compulsory  purchase  order  a right  to  go 
to  the  courts  on  two  grounds ; that  it  is 
outwith  the  powers  of  the  Minister,  or 
that  some  requirement  of  the  Act  has 
not  been  complied  with.  What  other 

points  of  law  have  you  in  mind? Mr. 

Davie:  We  are  stating  principles  which 
we  think  should  be  applied  as  far  as 
possible  to  all  administrative  tribunals 
and  enquiries.  We  have  not  devoted  our 
minds  to  the  detail  but  have  tried  to 
deal  with  the  matter  on  broad  lines. 

4301.  You  would  not  in  fact  want  any- 

thing beyond  points  of  law?  You  would 
not  want  an  appeal  on  the  facts? ^No. 

4302.  So  that  if  there  is  some  kind  of 

point  of  law  which  is  not  already  pro- 
vided for,  you  would  like  that  included 
in  future? Yes,  Sir. 

4303.  Then  I see  there  are  several 
points  in  (9),  for  example,  and  again  in 
(12)  where  it  seems  to  me  that  you  are 
suggesting  a very  rigid  application  of  the 
rules  of  evidence  and  the  procedures 
which  are  adopted  in  the  courts  with 
regard  to  documents  and  the  submission 
of  facts.  Are  you  really  wanting  the  full 
rigour  of  the  rules  of  evidence  applied? 

Colonel  Miller : If  there  is  anything 

admitted  by  both  sides  we  do  not  want 
that  proved. 

4304.  No,  but  all  the  rest?  And  are 

you  really  saying  that  in  these  matters 
of  enquiry  you  have  always  got  to  have 
the  best  possible  evidence,  and  that  the 
rather  free  and  easy  method  of  establish- 
ing things  is  wrong? Mr.  Davie:  I 

do  not  know  that  we  do  quite.  Sir. 
Would  it  not  be  something  like  this,  that 
the  essentials  at  least  should  be  proved 
in  evidence? 

4305.  -I  am  asking  you  to  expound  this 

point  here.  How  far  do  you  go? 


If  one  takes  a memorandum  lodged  by 
a Department  before  a commissioner  and 
no  official  appears  to  speak  to  it,  what 
chance  have  we  of  challenging  any  state- 
ment in  that  memorandum?  We  would 
ait  least  like  an  officer  who  can  speak 
to  the  memorandum  so  that  we  should 
have  an  opportunity  of  cross-examining, 
if  possible. 

4306.  That,  if  I may  say  so,  is  very 
different  from  proving  all  the  statements 

in  the  memorandum? 1 think  that 

probably  the  way  it  is  expressed  is  too 
drastic.— Mr.  Craig:  The  nature  of  the 
enquiry  would  possibly  give  a hint  as 
to  what  should  be  done.  At  an  informal 
hearing  it  would,  I think,  be  wrong  to 
adhere  rigidly  to  the  rules  of  evidence 
as  practised  in  the  courts. 

4307.  It  did  seem  to  me  rather  to  be 
flying  in  the  face  of  your  recommenda- 
tion (12),  because  it  would  add  enor- 
mously to  the  length  and  therefore  to 

the  cost  of  the  proceedings? There 

would  need  to  be  a balance  between  the 
two. 

4308.  Have  you  in  fact  found  in  your 
experience  that  things  were  admitted 
which  perhaps  should  not  have  been?  I 
am  not  using  that  word  in  any  wrong 

sense? Mr.  Urquhart:  I do  not  think 

so,  but  on  the  other  hand — .1  am  speak- 
ing against  the  local  authority  when  I 
say  this — once  or  twice  people  on  the 
other  side  have  felt  that  the  local  autho- 
rity were  a little  too  informal.  In  o-ther 
words  they  wanted,  not  only  a policy 
witness,  but  also  the  man  responsible 
for  the  planning  and  for  advising  the 
loca.1  -authority,  so  that  they  could  ask 
him : “ What  were  the  reasons  why  you 
came  to  this  decision? 

4309.  You  are  not  pressing  that  the 
Go-vemment  Department  witness,  almost 
certainly  a civil  servant,  should  be  cross- 

examined  on  policy? Colonel  Miller: 

No. 

4310.  Any  more  than  you  would  want 

your  own  people  cross-examined  on 
policy? No. 

4311.  I was  a little  puzzled  about  the 
rather  detailed  reference  to  provision  for 
the  lodgment  of  >an  agreed  statement  of 
facts.  Is  it  your  view  that  in  the  general 
run  of  enquiries  there  is  much  dispute 

on  the  real  hard  facts? Mr. 

Urquhart:  It  is  quite  common  in  legal 
actions  in  Scotland  for  both  sides  to  put 
in  an  agreed  facts  statement  and  argue- 
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the  law  before  the  court.  We  think  that 
could  be  done  in  -these  enquiries  with 
great  advantage.  On  the  other  hand 
some  people  will  not  budge  from  the 
procedure.  I have  had  enquiries  which 
lasted  four  and  five  days,  which  would 
probably  have  lasted  half  a day  if  we 
had  got  down  to  an  agreed  statement  of 
fact. 

4312.  Lord  Balfour  of  Burleigh:  I am 

very  interested  in  the  question  of  the 
person  presiding  over  the  enquiry.  I 
understood  you  to  say  that  while  there 
is  no  statutory  obligation,  it  is  now  the 
practice  of  ^e  Secretary  of  State  in 
almost  every  case  to  appoint  an  indepen- 
dent person? Mr.  Craig:  Yes,  but  in 

compulsory  acquisitions  we  have  had 
quite  a number  of  cases  where  the  Secre- 
tary has  appointed  a departmental 
inspector. 

4313.  In  those  cases  the  practice  is  the 

same  as  in  England? Mr.  Urquhart: 

The  inspector  in  England  is  trained  for 
this  position.  The  departmental  inspector 
in  Scotland  is  not  a person  trained.  We 
have  inspectors  who  are  really  liaison 

officers  in  the  districts  in  Scotland. 

Mr.  Craig:  If  we  want  to  acquire  com- 
pulsorily, say  in  Aberdeenshire,  it  has 
happened  that  the  general  inspector  of 
the  Department  for  that  area  takes  the 
hearing. 

4314.  Does  that  in  your  view  work 

satisfactorily? ^From  the  point  of 

view  of  the  local  authority,  yes ; but 
going  back  to  the  point  made  by  my 
colleague,  Mr.  Urquhart,  that  the  Secre- 
tary of  State  is  identified  with  housing, 
in  the  eyes  of  the  person  whose  land  you 
take  he  is  not  impartial. 

4315.  In  (3)  you  say  that  the  report 
should  be  made  available  to  the  parties 
in  the  same  way  as  the  draft  award  of 
an  arbiter  submitted  to  the  parties  for 
their  comments  before  the  final  award. 
That  involves  that  it  should  be  published 

before  the  Minister’s  decision? ^That 

is  so. 

4316.  Sir  Oliver  Franks:  The  slum 
clearance  legislation  in  Scotland  does 

provide  for  a published  report? It  is 

not  just  quite  that.  The  position  is  that 
a copy  o>f  the  Order  is  published  by  the 
Secretary  of  State  before  he  makes  the 
confirmation. 

4317.  A draft  or  provisional  Order? 

A copy,  I think  they  call  it,  and 

then  within  fourteen  days  the  parties  are 


entitled  to  make  representations  to  the 
Secretary  of  State. 

4318.  Then  the  publication  of  the 

draft  Order  is  not  the  same  thing  as  pub- 
lishing the  report  of  the  enquiry? 

Mr.  Urquhart:  No,  but  we  want  it 
applied  to  the  other  cases,  with  the  neces- 
sary amendments.  We  want  the  draft 
finding  sent  to  us  in  other  words. — 
Mr.  Craig:  We  want  the  draft  findings 
so  that  any  errors  or  omissions  can  be 
corrected  before  they  go  to  the  Secretary 
of  State.  With  slum  clearance  it  is 
slightly  different ; a copy  of  the  Order  is 
sent  to  the  parties  for  their  comments, 
which  is  quite  different  from  the  findings. 

4319.  Miss  Oswald:  I am  not  quite 
clear  whether  the  inspector’s  report,  if  it 
were  going  to  be  made  available  to  the 
interested  parties,  would  contain  his 

recommendations  to  the  Minister? 

Mr.  Davie : I think  we  would  expect  to 
get  copies  of  any  submissions,  whether 
of  fact  or  recommendations,  made  by  the 
inspector  to  the  Minister. 

4320.  And  you  would  wish  those  pub- 

lished as  soon  as  possible  after  the  en- 
quiry so  that  if  there  were  errors  they 
could  be  corrected? Yes. 

4321.  Would  that  not  mean  sometimes 

that  people  would  get  a false  idea  of 
what  the  result  of  the  enquiry  was  going 
to  be?  Is  it  not  sometimes  the  case  that 
the  Minister  does  not  accept  the  inspec- 
tor’s recommendations? ^Surely  every- 

body knows  that  the  Minister  is  not 
bound  by  any  recommendations  made  by 
the  inspector?  I understand  that  in  an 
English  case  recently  a judge  made  the 
comment  that  we  were  getting  to  the 
sta.ge  when  there  was  a danger  of  it 
being  thought  more  important  that 
justice  should  seem  to  be  done  than  that 
justice  in  fact  should  be  done.  I think 
we  must  not  be  pushed  off  our  view 
that  the  parties  should  have  a chance  of 
considering  all  the  material  laid  before 
the  Minister.  It  must  be  kept  in  proper 
perspective.  It  is  essential  that  justice 
should  be  done — that  is  the  primary  con- 
sideration— and  in  order  to  do  that  I 
think  the  parties  are  entitled  to  see  the 
documents  put  before  the  Minister. 

4322.  So  that,  even  if  the  Minister 

makes  an  entirely  contrary  decision  on 
policy  grounds,  at  least  they  will  know 
that  what  was  said  was,  as  it  were,  cor- 
rectly reported? ^Yes. 
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4323.  Is  it  the  case  in  Scotland,  as  here, 
that  sometimes  after  the  inspector  has 
made  his  report  to  the  Minister,  the  Min- 
ister takes  other  advice,  say  from  another 
Department,  which  affects  .the  decision  he 

eventually  takes? Mr.  Craig : There 

are  cases  where  there  may  be  an  agricul- 
tural question  which  has  not  been 
discussed  at  the  hearing  or  enquiry  and 
the  Secretary  of  State  may  subsequently 
go  to  the  Department  of  Agriculture,  and 
possibly  the  case  is  decided  on  what  he 
gets  from  that  Department. 

4324.  And  there  is  no  recommendation 

in  your  notes.  Colonel  Miller,  to  ensure 
that  that  other  evidence  that  may  in- 
fluence the  Minister  shall  be  brought  be- 
fore the  parties  to  the  enquiry? 

Colonel  Miller:  Does  (2)  not  cover  it? 

4325.  Yes,  it  does.  Would  that  involve 
in  your  view  a further  enquiry  at  which 
objectors  could  bring  forward  their 

objections  to  that  evidence? Yes. — 

Mr.  Davie:  I think  if  the  additional  in- 
formation which  the  Secretary  of  State 
has  called  for  from  one  of  lus  Depart- 
ments is  so  material  as  to  be  the  basis 
of  the  Secretary  of  State  taking  his  de- 
cision, then  there  should  be  another 
enquiry  to  enable  the  parties  to  state 
their  case. 

4326.  You  say  that  at  all  hearings  it 
should  be  permissible  for  the  parties  to 
be  legally  represented.  If  that  were  done, 
the  Departments  on  their  side  might 
often  have  legal  representation  at  tri- 
bunal hearings,  and  there  might  be 
people  who  would  find  it  difficult  to 
afford  legal  representation?  Do  you 
think  that  kind  of  provision  could  be 
made  without  comprehensive  legal  aid? 

would  imagine  it  would  result  in 

that. 

4327.  It  would  be  likely  in  any  case  to 
increase  the  whole  cost,  whether  borne 

by  the  State  or  the  individual? Yes. 

In  other  words  these  suggestions  we  have 
rnade  are  to  be  regarded  as  general  prin- 
ciples, and  there  may  be  circumstances 
which  would  justify  the  exclusion  of  any 
particular  one  of  them  in  connection 
with  a particular  tribunal. 

4328.  Professor  Wheare:  I should  like 
to  know  how  your  (3)  would  work  in 
practice.  Do  you  mean  that  when  the 
report  is  shown  to  the  parties  they  may 
say  that  it  is  wrong  or  that  something 
has  been  left  out;  but  that  it  is  up  to 


the  person  who  makes  the  report  to  de- 
cide whether  he  puts  it  in  or  not? 

Yes. 

4329.  You  can  spend  quite  a lot  of 
time  if  either  party  says  it  is  not  correct ; 
but  he  is  finding  the  facts,  so  the  most  he 
can  do  is  show  them  what  he  has  done, 
and  if  they  can  convince  him  he  is  wrong 
he  will  alter  it.  That  might  still  leave 
a disgruntled  fellow  in  the  end,  who 
might  complain  that  the  commissioner 
did  not  put  in  a footnote  saying  that  Mr. 

So-and-so  did  not  agree? Mr. 

Urquhart:  In  our  daily  work  with  the 
public  we  find  that  you  always  get  a diffi- 
cult case  where  someone  at  the  end  of 
the  day  will  not  be  satisfied  whatever 
court  is  open  to  him. 

4330.  You  might  have  an  enormous 
argument  about  how  it  was  to  be  put? 

Mr.  Craig:  There  is  a somewhat 

similar  practice  under  the  Summary 
Jurisdiction  Act,  where  a Sheriff  states  a 
case ; that  case  is  open  to  the  parties 
and  the  parties  are  entitled  to  put  for- 
ward their  observations  to  the  Sheriff, 
but  in  the  end  it  is  the  Sheriff’s  case. 

4331.  Sir  Oliver  Franks:  I would  like, 
if  I might,  to  go  outside  the  substance 
of  your  Memorandum  and  ask  some 
general  questions  about  planning.  Doubt 
has  been  expressed  to  us  whether,  in 
general,  local  authorities,  when  they  are 
dealing  with  these  questions,  do  enough 
to  try  to  inform  the  person  or  persons 
affected  early  enough.  Do  they  try  to 
settle  the  thing  amicably  wherever  there 
is  a chance,  or  do  they  act  formally  so 
that  the  chances  of  a settlement  by  argu- 
ment and  agreement  are  exhausted  before 
you  have  begun  and  you  are  only  left 
with  the  formal  procedures?  How  do 

things  in  fact  work  out? Mr. 

Urquhart:  We  had  a development  plan 
which  was  probably  one  of  the  most 
difficult  in  Scotland,  because  there  was 
the  largest  burgh  in  Scotland  in  the 
centre.  We  put  up  our  plan  and  there 
was  a tremendous  number  of  objections. 
By  a process  of  enlightened  sub-commit- 
tees having  meetings  with  these  people 
the  objections  were  cut  down  to  about  a 
third  of  the  original  number.  In  some 
cases  we  amended  our  plan  to  meet  their 
objections.  It  is  quite  common,  too, 
where  we  have  trouble  with  a planning 
application,  instead  of  just  coming  down 
with  a refusal  and  allowing  it  to  go  to 
appeal,  we  send  a sub-committee  out  to 
the  site  to  meet  the  applicant  and  see  if 
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we  can  adjust  it  there.  We  do  not  just 
use  what  some  people  would  call  the  big 
stick ; we  do  try,  as  far  as  possible,  to 
come  to  an  agreement. 

4332.  If  you  are  dealing  with  cases 
which  have  some  degree  of  substance  in 
them  and  where  a difference  of  opinion 
would  be  legitimate,  would  you  say  that 
as  a matter  of  practice  you  always  try 
to  deal  with  them  in  the  way  you  have 

described? Mr.  Craig:  The  answer 

to  that  point  is  yes,  in  every  case. 

4333.  In  planning  appeals  would  you 
consider  it  satisfactory  to  the  parties 
that  the  person  appointed  to  hold  the 
enquiry  should  be  entitled  to  dispose  of 
the  matter  in  certain  types  of  case?  Or 
would  you  think  some  valuable  safe- 
guard or  some  important  interest  of 
policy  might  be  neglected  if  this  fore- 
shortening of  the  existing  procedure  were 

to  be  adopted? Mr.  Urquhart:  I am 

entirely  opposed  to  it.  It  seems  to  me 
that  a person  who  could  take  a decision 
on  the  spot  would  require  to  be  very 
well  versed  in  policy.  In  so  many  cases 
policy  is  involved,  and  I think  that  is 
the  difficulty. 

4334.  Do  you  really  think  that  in  many 
of  these  cases  policy,  in  any  important 
sense  of  the  word,  is  in  fact  involved? 
If  somebody  wants  to  turn  his  house 

into  two  flats,  is  that  policy? It  seems 

to  me  so. — Mr.  Craig:  Possibly  the 

problem  in  England  is  much  more  acute 
than  in  Scotland.  We  do  not  have  the 
same  number  of  appeals.  In  my  county 
we  have  had  something  like  seven 
or  eight  thousand  applications  for  plan- 
ning permission.  We  have  only  had 
twenty  appeals ; sixteen  were  dismissed 
and  four  upheld. 

4335.  The  English  County  Councils 
Association,  when  they  came  before  us, 
were  inclined  to  the  view  that  it  would 
be  a good  thing  to  have  a summary 
decision  in  a lot  of  these  cases  on  con- 
dition that  there  was  prior  agreement 
between  the  two  parties  that  they  would 
accept  such  a verdict.  But  I think  your 
point  is  that  the  representatives  of  the 
English  county  councils  were  by  and 
large  speaking  under  the  pressure  of  a 
very  heavy  volume  of  this  work.  Am 
I right  in  assuming  that  you  are  not? 
Not  to  the  same  extent. 


4336.  In  another  paper  which  has  been 
submitted  to  us,  I think  dealing  only 
with  the  statistics  for  England  or 
England  and  Wales,  it  has  been  com- 
puted— I think  my  memory  is  right — that 
one  in  ten  of  the  applications  for  plan- 
ning permission  are  refused,  and  one  in 
ten  of  the  permissions  refused  go  to 
appeal  ; so  that  of  the  original  applica- 
tions made  approximately  one  in  a 
hundred  go  to  appeal.  I was  wondering 
how  far  the  experience  of  Renfrewshire 
would  be  roughly  in  parallel  with  that 
of  Aberdeenshire,  or  whether  it  would 
be  more  like  what  we  were  told  about 

the  English  counties? Mr.  Urquhart: 

I should  not  say  our  appeals  are  one  in 
ten  ; it  would  be  more  like  one  in  fifteen 
or  twenty. 

4337.  Do  you  find  in  Scotland  the 

number  is  steadily  growing  or  not? 

Mr.  Craig : It  has  remained  constant  so 
far  as  Aberdeenshire  is  concerned. — 
Mr.  Urquhart:  It  is  remaining  con.stant 
with  us. 

4338.  Would  you  suppose  that  the 

experience  of  the  north-east  and  south- 
west was  the  same  in  the  rest,  by  and 
large? By  and  large,  yes. 

4339.  Then  the  picture  you  have  given 

us  probably  goes  for  the  whole  of 
Scotland? Yes. 

4340.  Sir  Geoffrey  King:  Might  I ask 
one  further  question?  In  connection 
with  the  English  county  councils  the 
point  came  out  that  the  procedure  for 
compulsory  purchase  was  such  that  very 
often  the  first  thing  the  person  concerned 
learned  of  it  was  something  which  was 
called  a compulsory  purchase  order,  and 
that  that  rather  frightened  them.  They 
thought  the  order  had  already  been  mads 
and  it  was  not  much  good  appealing.  Is 
that  the  kind  of  language  used  in  the  first 
document  that  goes  out  in  Scotland? 

Colonel  Miller : I should  have 

thought  they  got  lots  of  warning  before 
that. — Mr.  Urquhart:  Before  I take  a 
compulsory  order,  the  District  Valuer, 
who  acts  for  local  authorities  in  Scot- 
land, will  have  undoubtedly  spent  quite 
a considerable  amount  of  time  trying  to 
persuade  the  man  to  sell. 

Sir  Oliver  Franks:  We  have  to  thank 
you,  Colonel  Miller,  and  your  colleagues 
very  much  for  coming  down  to  give  us 
your  evidence. 


{The  witnesses  withdrew) 
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Written  evidence  of  the  Justice  for  Landladies  Association 

Noie : The  Association’s  written  evidence  consisted  of : 

(1)  The  Manifesto  which  is  printed  below,  and 

(2)  a booklet  written  and  published  by  Mr.  Clem  Gethin  entitled  I denounce 
the  Rent  Tribunals. 

MANIFESTO 

We  believe  there  are  adequate  grounds  calling  for  an  immediate  and  thorough 
enquiry  into  the  operation  and  constitution  of  RENT  TRIBUNALS. 

Tolerable  possibly  in  war  or  in  the  immediate  aftermath  of  war,  we  maintain 
that  these  Tribunals  should  be  tolerated  no  longer  in  a free  society,  with  a world- 
wide reputation  for  justice  and  fair-play  such  as  ours. 

We  submit  that,  under  these  Tribunals,  an  important  and  law-abiding  section 
of  the  community,  namely  landladies  and  other  lessors  of  furnished  rooms,  are 
singled  out  for  judgment  by  methods  which,  if  applied  to  the  whole  community, 
would  bring  about  a public  upheaval. 

In  support  of  these  statements  we  earnestly  request  your  most  careful  considera- 
tion to  the  following  points : 

1.  There  is  no  appeal  against  the  Tribunal’s  decision 

Tremendous  power,  which  can  ruin  a person’s  life,  has  been  put  into  the 
hands  of  three  men.  Yet  there  is  no  Higher  Court  in  which  their  decisions 
can  be  tested. 

2.  The  three  on  the  Bench  of  the  Tribunal  need  have  no  proper  legal 

qualifications 

A Court  of  no  appeal  has  been  put  into  the  hands  of  men  who  are  generally 
neither  qualified  lawyers,  magistrates  nor  judges. 

3.  There  is  no  evidence  on  oath,  and  therefore  there  can  be  no  proper  cross- 

examination  as  in  a Court  of  Law 

Statements  are  made  on  both  sides,  but  the  time-honoured  method  of  getting 
to  the  truth  cannot  be  used. 

4.  Procedure  is  as  the  Tribunal  shall  determine 

No  rules  have  been  laid  down  as  to  the  procedure  at  a Tribunal  hearing. 
Witnesses  may  be  heard  or  not  heard  at  their  pleasure. 

5.  A member  of  the  Tribunal  Bench  values  the  furniture  in  the  rooms  under 

discussion 

In  all  properly  constituted  Courts  of  Law,  independent  qualified  valuers  give 
evidence  where  values  are  in  dispute.  Only  in  the  Tribunals  does  the  judgment 
Bench  act  also  as  the  Valuer. 

6.  Security  of  tenure  can  be  given,  but  no  guarantee  is  given  to  ensure  the 

tenant’s  good  behaviour 

If  the  tenant  does  not  pay  the  rent,  the  security  of  tenure  holds  just  the 
same.  The  landlady’s  only  redress  is  to  take  the  matter  to  Court  and  perhaps 
get  a few  shillings  awarded  off  the  arrears. 

In  the  case  of  damage  done  by  the  tenant,  threats  of  violence,  or  actual 
violence,  the  security  of  tenure  holds  good,  just  the  same.  The  landlady  may 
sue  for  damages,  but  if  the  tenant  has  nothing,  she  will  get  nothing. 

If  the  tenant  is  sent  to  prison  for  any  of  these  misdemeanours,  the  security 
of  tenure  still  holds  good  for  his  family. 

At  the  end  of  three  months,  of  course,  the  Tribunal  can  refuse  a renewal 
of  the  security  of  tenure,  but  it  is  in  their  power  to  renew  it  and  there  is  no 
appeal. 
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Examination  of  Witness 


Mr.  C.  Gethin,  President, 

on  behalf  of  the  Justice  for  Landladies  Association. 

Called  and  Examined 


4341.  Lord  Justice  Parker:  Mr. 

Gethin,  can  you  tell  me  how  many  mem- 
bers has  your  Association? Mr. 

Gethin : About  650. 

4342.  All  I suppose  in  the  London 

area? No,  in  various  parts  of  the 

country. 

4343.  I suppose,  to  put  it  mildly,  I 
would  be  (right  in  saying  you  are  not 

satisfied  with  Rent  Tribunals? 1 think 

you  might  say  that,  yes. 

4344.  And  it  follows  I suppose  that 
you  would  recommend  that  they  should 

he  reformed  in  some  way? Radically 

reformed. 

4345.  Of  course,  I expect  the  most  im- 
portant matter  is  the  calibre  of  men  that 

you  get  to  sit  on  the  Tribunals? ^That 

is  just  one  of  the  many  points. 

4346.  And  I see  you  do  advocate  that 

the  chairman  should  always  be  legally 
qualified? ^Yes,  definitely. 

4347.  That  has  largely  been  adopted 
now,  has  it  not?  We  have  been  told 
that  34  out  of  55  chairmen  of  Rent  Tri- 
bunals in  England  are  now  legally 

qualified. 1 do  not  know  what  the 

change  has  been  recently.  1 wrote  to 
the  Ministry  and  I did  get  a reply  show- 
ing that  at  that  time  in  26  Tribunals  out 
of  80  no  member  at  all  had  any  legal 
qualification.  That  was  given  in  an 
answer  in  1952  and  reported  in 
Hansard. 

4348.  And  would  you  think  that  one 

of  the  members  should  have  some  experi- 
ence of  valuation? think  all  mem- 

bers, if  not  legally  qualified  at  least 
should  have  valuation  qualifications  or 
some  specific  qualifications  which  entitle 
them  to  presume  to  sit  and  judge  these 
cases. 

4349.  Then  so  far  as  procedure  is 

concerned,  of  course  we  know  it  is  left 
to  each  Tribunal  to  work  out  its  own 
procedure  and  there  is  no  uniformity  be- 
tween them. ^No  uniformitv,  of 

course. 

4350.  I think  you  would  agree  that  a 
certain  amount  of  informality  is  neces- 
sary in  a tribunal  of  this  kind,  having 


regard  to  the  people  who  are  going  to 
appear  before  it?  You  would  not  ex- 
pect exactly  the  same  procedure  as  in  a 
court  of  law,  in  the  High  Court,  for 

instance? Of  course,  we  are  really 

advocating  that  the  offices  of  the  Tri- 
bunal should  be  transferred  to  the 
County  Court.  If  the  Tribunals  continue 
a certain  amount  of  informality  might 
be  necessary,  but  very  much  less  than 
today. 

4351.  Are  you  advocating  that  as 
regards  the  whole  of  their  jurisdiction? 

^The  whole  of  the  Rent  Tribunals. 

yes. 

4352.  Even  under  the  1954  Act? 

Yes. 

4353.  Of  course,  if  that  was  done  it 
would  involve  the  County  Courts  in  the 
most  immense  amount  of  work,  because 
an  inspection  of  the  premises  is  vital  in 

these  cases. Under  the  1954  Act,  do 

you  mean? 

4354.  No,  all  their  jurisdictions. Tt 

would  involve  more  work,  certainly. 

4355.  Assuming  for  a moment  that 
that  is  impracticable  and  it  becomes  a 
question  of  reforming  the  Tribunals,  then 
we  have  dealt  with  the  question  of  how 
they  would  be  staffed.  So  far  as  the 
procedure  is  concerned  you  would  agree 
that  there  ought  to  be  some  regulation 
laying  down  a minimum  form  of  proce- 
dure which  would  be  the  form  for  them 

all? ^Yes,  there  should  definitely  be 

very  close  rules,  I should  say,  of  proce- 
dure. At  the  moment  they  pretty  well 
please  themselves  exactly  what  they  do, 
and  I think  that  is  largely  because  no 
real  rules  of  any  kind  have  been  laid 
down  as  to  the  procedure. 

4356.  A lot  of  people  agree  that  there 

ought  to  be  some  proper  procedure,  but 
it  need  not  necessarily  result  in  a com- 
pletely formal  atmosphere? It  need 

not  necessarily,  no.  On  the  other  hand, 
if  you  are  going  to  introduce  evidence 
on  oath,  we  will  say,  that  immediately 
introduces  a formal  atmosphere  by 
itself. 

4357.  And  you  would  recommend, 
would  you.  that  the  oath  should  be 
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administered  on  every  occasion? ^The 

evidence  should  be  given  on  oath. 

4358.  And  of  course  the  hearing  is 

and  should  be  in  public? There  again 

at  the  moment  of  course  they  are  almost 
always  in  public.  There  is  a clause  in 
the  Act  whereby  they  may  possibly  be 
in  private,  although  from  my  experience 
very  few  Tribunals  take  the  slightest 
notice  of  that  clause.  I have  already  sent 
to  you  forms  where  the  Tribunal  have 
written  in  to  lessors  saying;  “You  have 
until  a certain  day  within  which  you  may 
state  whether  you  want  a public  or  pri- 
vate hearing  At  the  same  time,  they 
have  also  enclosed  a letter  saying  that 
the  hearing  has  already  been  fixed, 
which  of  course  makes  a complete  farce 
of  that  clause  in  the  Act  which  entitles 
the  lessor  to  express  a preference. 

4359.  But  would  you  not  agree  that 
unless  there  are  very  special  reasons  the 

hearing  should  always  be  in  public? 

That  is  what  the  Act  says,  but  surely  it 
is  up  to  the  Tribunal  at  least  to  wait 
for  the  specified  period. 

4360.  Never  mind  what  the  Act  says 

at  the  moment ; you  see,  our  duty  is  to 
make  recommendations.  Would  you 
agree  that  in  general  unless  there  are 
special  reasons  the  hearing  should  be  in 
public? ^Yes. 

4361.  And  of  course  the  procedure 

would  be  such  as  to  allow  for  what  you 
might  call  natural  justice? ^Yes. 

4362.  Power  to  cross-examine,  the 
requirement  that  if  the  tribunal  viewed 
the  premises  they  should  not  view  it  in 
the  presence  of  one  party  and  the 
absence  of  another,  matters  of  that  sort? 
Yes,  certainly. 

4363.  And  then  when  they  give  their 

decision  they  should  give  reasons? 

Yes. 

4364.  So  far  as  appeal  is  concerned,  I 
have  not  quite  followed,  do  you  advocate 
an  appeal  on  the  merits  as  well  as  an 

appeal  on  a point  of  law? 1 advocate 

an  appeal  on  all  reasonable  grounds  ; for 
instance,  if  the  lessor  feels  that  he  has 
not  been  given  a proper  hearing  or  his 
witnesses  were  not  heard,  and  so  on, 
he  should  have  grounds  for  appeal. 

4365.  Of  course,  there  are  a number 
of  different  things:  there  may  be  a pure 
point  of  law,  there  may  be  a question 
that  something  has  gone  wrong,  as  you 
say,  at  the  hearing — he  has  not  had  an 


opportunity  of  cross-examining  or  some- 
thing— that  ought  to  be  capable  of  being 
put  right,  but  supposing  that  there  has 
been  a legally  qualified  chairman  and 
a member  or  two  members  who  are,  say, 
surveyors  or  valuers,  and  evidence  of 
value  has  been  given  on  both  sides  and 
they  have  come  to  a decision,  are  you 
saying  that  that  decision,  a pure  so-much- 
a-week  decision,  should  be  the  subject  of 

appeal  to  another  body? 1 think  so. 

For  one  thing,  there  is  quite  a lot  of 
evidence  to  show  that  different  Tribunals 
would  come  to  a very  different  conclu- 
sion on  the  same  furniture  and  the  same 
facts  put  before  them.  Of  course  if 
they  were  all  properly  qualified  men  we 
might  find  a closer  result. 

4366.  That  is  the  point  I had  in  mind, 
you  see.  I said,  assuming  you  had  a 
legally  qualified  chairman  who  would 
keep  the  procedure  in  order,  and  one 
or  two  members  who  were  skilled  in 
valuation,  is  there  any  real  need  then 
for  an  appeal  on  the  merits,  that  is  to 
say,  whether  there  should  be  a reduction 

or  whatever  the  point  in  dispute  is? 

I think  so,  because  no  people  are 
infallible. 

4367.  Then  you  would  go  to  whom, 

then? ^Presuming  the  tribunal  is  in 

existence,  and  presumably  they  are 
qualified,  then  there  could  be  perhaps 
say  a special  branch  of  the  Appeal 
Court  or  something  of  that  sort,  perhaps 
started  for  the  purpose  of  hearing  these 
various  appeals.  I am  rather  in  favour 
of  the  solution  advocated  in  the  Rule 
of  Law  in  which  it  suggests  that  for 
the  purposes  of  appeals  there  should  be 
set  up  a new  division  of  the  High  Court, 
not  only  for  Rent  Tribunal  appeals  of 
course,  but  for  appeals  on  all  other 
tribunals. 

4368.  And  who  would  you  have  to  sit 

on  your  appeal  tribunal? ^You  would 

have  a judge,  possibly  a board  of  judges. 

4369.  I do  not  follow  you.  I am 
leaving  out  a point  of  law.  I am  leaving 
out  something  that  has  gone  wrong  with 
the  procedure,  and  merely  dealing  with 
the  question  whether,  to  take  an  exam- 
ple, it  be  two  guineas  or  three  guineas 
a week.  What  is  the  good  of  having 
a judge  or  three  judges  to  decide  that, 
when  you  have  got  a legally  qualified 
chairman  and  one  or  two  expert 
valuers?  In  other  words,  if  you 
strengthen  your  tribunal  by  having 
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members  of  proper  calibre  and  know- 
ledge, do  you  really  then  want  an 
appeal  on  the  merits?  If  you  are  going 
to  have  such  an  appeal  it  would  have 
to  be  to  somebody  who  was  still  more 

skilled  in  valuation. Of  course,  the 

valuation  is  not  entirely  a matter  of 
just  furniture,  it  is  a matter  of  services, 
it  is  a matter  of  the  neighbourhood  of 
the  house,  and  so  on,  on  which  it  is 
possible  the  valuer,  though  he  might  be 
an  expert  at  valuing  furniture,  might 
make  a mistake. 

4370.  You  would  have  to  have  people 
of  skill.  They  would  be  more  likely  to 
know  something  about  the  value  of  the 
furniture  or  the  services  than  a judge, 

would  they  not? It  is  possible,  I 

suppose,  yes. 

4371.  Of  course,  I am  not  saying  that 
so  far  as  a point  of  law  is  concerned 
there  ought  not  to  he  an  appeal,  and  an 
appeal  of  a simpler  form  than  results 
now  under  a motion  for  certiorari.— — 
Yes,  it  was  just  on  the  matter  of  valua- 
tion. If  you  can  find  these  people  who 
are  very  expert  or  next  to  infallible,  then 
possibly  there  will  be  no  need  for  an 
appeal. 

4372.  Lord  Linlithgow:  Mr.  Gethin,  I 
wonder  if  you  are  .entirely  clear  in  your 
own  mind  on  the  difference  between  a 
dislike  of  the  effect  of  the  Act  setting 
up  the  Rent  Tribunals,  with  which  of 
course  we  cannot  be  concerned,  and  the 
way  they  work — ^their  actual  procedure? 
I have  noticed,  for  instance,  in  your 
booklet  that  there  is  a paragraph  on  the 
question  of  a contract ; that  is  a general 
complaint  against  the  fact  that  the  Rent 

Tribunals  exist,  is  it  not? ^Yes — a 

complaint  against  the  Act,  you  mean? 

4373.  A complaint  against  the  very 
fact  that  there  is  a tribunal  set  up  which 
has  to  decide  whether  or  not  a rent  is 
reasonable,  that  you  may  or  may  not 
agree  with  and  it  is  obviously  not  our 
job  to  express  our  opinion,  but  there 
is  a difference,  is  there  not,  between  the 
pririciple  of  the  Act,  which  you  may 
dislike  intensely  and  a great  number  of 
people  do,  and  the  way  Act  is 
administered.  You  would  agree  with 

that? ^Yes,  I would  agree  that  there 

are  two  sides  to  it  and  we  have  oibjec- 
tions,  of  course,  against  both. 

4374.  Do  you  think  that  the  changes 
in  procedure  which  you  have  suggested 
in  your  booklet  will  cause  people  to  be 
content  or  do  you  think  there  will  still 


be  discontent  because  of  a dislike  of  the 

Act  itself? 1 think  there  are  feelings 

of  injustice  not  only  due  to  the  Act  but 
due  to  the  procedure  also.  I think  the 
Act  in  some  places  is  bad  and  the  pro- 
cedure in’  some  ways  is  bad,  and  if  you 
altered  the  procedure  alone  it  would  not 
be  sufficient. 

4375.  Is  there  any  way  in  which  you 
feel  that  the  approach  to  landlords  and 
landladies  by  the  officials  concerned 
could  be  changed  so  that  they  would  not 
feel  all  the  time,  as  has  been  expressed 
before,  that  they  were  guilty  parties?  Are 
the  approaches  by  the  people  concerned 
in  the  early  stages,  before  the  question 
reaches  the  Rent  Tribunal  at  all,  reason- 
able, or  in  fact  is  there  any  procedure 
by  which  people  in  authority  can  come 
along  and  discuss  the  question  of  a rent 
before  it  even  reaches  the  stage  of  a 

Tribunal? 'At  the  moment  the  only 

contact  with  the  officials — ^I  presume  you 
mean  the  people  on  the  Tribunal  itself 
— the  only  contact  between  the  Tribunal 
and  the  lessor  before  the  hearing  is  when 
they  come  to  examine  the  furniture.  I 
have  received  a number  of  complaints 
that  on  this  occasion  the  Tribunal  have 
been  rude,  have  refused  to  let  the  land- 
lord go  up  with  them  or  have  refused 
to  tell  the  landlord  any  facts  of  what 
they  have  decided,  and  so  on.  I have 
also  heard  that  the  Tribunal  have  settled 
the  time  when  they  were  to  examine 
the  furniture  and  .then  have  turned  up 
half  an  hour  early  or  at  a different 
time,  presumably — or  as  far  as  the  lessor 
thought — ^with  the  idea  of  catching  the 
lessor  either  out,  or  off  his  guard. 

4375.  May  I go  one  stage  further  back 
than  that:  suppose  that  a tenant  feels 
that  he  has  a case  for  the  rent  to  be 
reduced,  at  what  stage  in  the  procedure 
does  the  landlord  know  that  the  tenant 

has  laid  a complaint? He  gets  a letter 

almost  immediately  fro-m  the  Tribunal 
saying  that  a complaint  has  been  laid. 

4377.  After  the  complaint  has  been 

laid  by  the  tenant,  is  there  a chance 
for  the  tenant  and  the  landlO'fd  to  come 
to  an  agreement  to  avoid  the  procedure 
of  the  Tribunal? ^Yes. 

4378.  In  your  experience  would  you 
say  that  it  is  more  usual  for  the  case 
to  be  decided  before  it  reaches  the  stage 
of  a Tribunal,  or  in  most  cases  that  the 

case  goes  to  the  Tribunal? 1 should 

say  that  in  many  cases  an  agreement  is 
reached. 
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4379.  In  many  cases? ^In  many 

cases.  On  the  other  hand,  whether  it  is 
more  than  the  cases  that  actually  go  as 
far  as  the  Tribunal,  I would  not  like  to 
say. 

4380.  If  there  is  no  agreement,  is  it 
your  experience  that  the  landlords  have 
good  opportunity  to  give  figures  of  their 
expenditure  on  maintenance,  and  so  on, 
in  order  to  jusrtify  their  own  position, 
or  do  all  those  details  have  to  wait  until 

the  Tribunal  is  in  session? ^They  all 

have  to  wait. 

4381.  Can  there  be  an  informal  dis- 
cussion between  the  Tribunal  on  the  one 
hand  and  the  landlord  on  the  other? 

No,  there  is  nothing  like  that  at  all. 

They  would  not  do  it — they  must  have 
the  tenant  there  before  they  discuss  any- 
thing. 

4382.  You  say  that  the  Tribunal  give 
no  reasons  for  their  decisions  ; what  sort 
of  reasons  would  you  like  them  to  give? 
May  I tell  you  why  I ask  this  question : 
it  is  awfully  difficult  where  you  have  got 
discretionary  decisions,  such  as  what  is 
a reasonable  rent,  to  give  any  better 
reason  than  “ We  do  not  consider  the 

rent  reasonable  as  it  stands  ”. In  most 

cases  they  give  no  reasons  at  all,  they 
simply  state : “ We  have  come  to  the 
conclusion  that  the  rent  to  be  paid  is 
such-and-such.” 

4383.  But  can  they  say  much  more 
than  the  fact  that  they  consider  that  the 
rent  you  are  charging  is  unreasonable, 
and  is  there  much  point  in  their  saying 

that? 1 think  it  should  be  far  more 

closely  laid  down  as  to  what  is  a reason- 
able rent,  or  on  what  they  base  their  find- 
ings as  to  what  is  a reasonable  rent.  At 
the  moment  it  is  a complete  blank  : 
people  charge  rents,  they  are  taken  to  the 
Tribunal,  the  Tribunal  says : “ Your  rent 
will  be  such-and-such  from  now  on”, 
they  do  -not  know  why. 

4384.  How  would  you  define  a reason- 
able rent? ^That  would  be  very  diffi- 

cut,  would  it  not? 

4385.  That  is  the  point  I am  trying  to 

make. But  some  Tribunals  sometimes 

make  an  effort  by  saying ; “ We  think  it 
is  only  right  you  should  have  six  per 
cent,  return  on  your  money  ”,  or  ten  per 
cent.,  or  some  figure.  The  interesting 
point  is  that  different  Tribunals  state  a 
different  figure. 

4386.  Would  you  really  like  it  to  be 
laid  down  what  is  a reasonable  return 


on  the  money  for  an  owner  of  property? 

think  it  could  be  far  more  closely 

laid  down.  A number  of  people  after 
all,  when  they  decide  to  let  furnished  pro- 
perty, go  roughly  by  what  the  people- 
in  the  neighbourhood  charge. 

■ 4387.  What  the  market  will  fetch? 

What  is  charged  in  the  neighbourhood. 
And  the  point  is,  if  they  knew  or  if  there 
were  any  rules  whereby  they  knew  what 
sort  of  rent  they  should  charge,  then 
quite  a number  of  people  I think  would 
abide  by  that.  But  at  the  moment  they 
are  completely  in  the  dark. 

4388.  You  might  find  that  people 

would  not  be  happy  if  a reasonable  rent 
were  defined  because  circumstances  might 
arise  in  which  properties  in  the  area 
would  get  more  valuable,  and  their  re- 
turn would  be  fixed. But  if  the  value 

of  the  premises  went  up  presumably  the 
reasonable  rent  would  go  up. 

4389.  In  other  words,  you  would  give 

a percentage  return  as  being  a reason- 
able rent? There  are  several  ways  I 

think  in  which  you  could  give  an  esti- 
mate of  a reasonable  rent,  but  at  the 
moment  there  is  nothing. 

4390.  And  you  reckon  that  you  would 
have  the  support  of  your  650  members 
in  the  suggestion  that  a reasonable  return 
on  a particular  area,  so  much  percentage 

on  the  money,  should  be  laid  down? 

That  is  rather  a narrow  angle,  is  it  not? 
There  are  other  things  that  must  be  taken 
into  consideration. 

4391. 1 am  trying  to  point  out  that  it  is 
a very  difficult  question,  I do  not  know 

whether  you  agree? a agree  that  it  is 

a difficult  question,  but  whether  the  rent 
should  be  based  entirely  on  the  outlay 
or  so  much  per  cent,  of  the  outlay  is  a 
matter  for  further  consideration.  There 
might  be  other  things  to  be  taken  into 
consideration. 

4392.  You  do  not  think  that  in  course 

of  the  question  asked  at  the  Tribunal  the 
landlord  or  landlady  gets  a pretty  good 
idea  of  what  standards  the  Tribunal  are 
adopting? None  whatever. 

4393.  Is  it  not  normal  for  the  chairman 
to  say  now,  " How  much  does  it  cost  you 

to  maintain  this  building”? The 

chairman  will  ask  the  lessor  to  provide 
bills  showing  what  he  has  paid  for  re- 
pairs, rates,  interest  on  his  mortgage  and 
so  on. 
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4394.  What  his  outgoings  are? 

What  outgoings  he  can  certify  by  receipts. 

4395.  Against  which  .the  chairman  in 
his  mind  is  setting  the  incomings,  and 
thereby  setting  a reasonable  margin  be- 
tween the  two.  You  might  get  a fairly 
good  idea  as  to  what  that  Tribunal  thinks 

is  a reasonable  return. think  it  would 

be  a very  complicated  mathematical 
problem,  to  take  two  different  cases  and 
say:  “The  rent  is  fixed  for  this,  so 
much ; the  rent  for  that,  so  much 

4396.  If  a landlord  said  that  £300 
covered  all  the  outgoings  that  had  been 
put  before  the  Tribunal,  with  bills  and 
receipts  and  that  the  rent  was  £600,  it 
would  not  need  a very  difficult  calcu- 
lation, if  the  chairman  said  that  £450  was 
a reasonable  rent,  to  see  that  he  regarded 
£150  as  a pretty  reasonable  return  on 

the  capital  invested. ^That,  if  I may 

say  so,  is  a very,  very  simplified  case. 

4397.  I a_m  only  taking  the  one  case. 

Supposing,  for  example,  you  have  a 

large  house  with  one  room  let  we  will 

Od.,  it  is  going  to  be  rather 
difficult  to  work  out  on  what  the  Tri- 
bunal oase  their  assumptions  if  they  sud- 
denly decide  it  should  only  be  23s.  Od., 
as_  they  do  in  many  cases.  The  landlord 
thinks:  "Why  have  they  fixed  the  rent 
at  23s.  Od.  instead  of  25s.  Od.?  ” and 
he  is  given  no  guidance  whatsoever  from 
the  Tribunal. 

4398.  So  what  you  are  after  is  for 
the  chairman  to  make  some  such  state- 
ment as  this:  “Your  outgoings  are  X. 
we  reckon  that  a reasonable  return  on 
your  money  is  _Y,  so  the  rent  will  be 

2”? ^That  is  very  simple,  but  of 

course  it  would  not  work. 

4399.  May  I ask  you  to  tell  us  what 
you  would  like  him  to  say  when  he  gives 

his  decision? If  services  are  included 

in  a letting,  for  example  the  use  of  a 
garden,  the  use  of  a garage,  the  use  of 
a shed  and  so  on,  why  cannot  the 
Tribunal  say:  “For  the  use  of  the 

garden  we  allow  so  much,  for  the  use 
of  the  shed  so  much,”  and  so  on,  and  at 
the  end  of  that  you  would  know  exactly 
what  they  had  allowed  for  these  various 
things.  Then  if  you  felt  that  their 
valuation  was  not  fair  you  could  go  to 
an  appeal  court  and  give  your  reasons 
why  you  did  not  think  that  the  valua- 
tion placed  on  the  garden,  shed,  etc. 
was  fair.  But  of  course  if  you  do  not 
know,  if  you  have  no  idea  whatever  what 


the  Tribunal  do  allow  for  these  various 
things,  you  do  not  know  whether  it  is 
fair  or  not. 

4400.  But  you  see  we  are  now  right 
back  where  we  started.  You  are  really 
asking  the  Tribunal  to  state  what  is  a 
reasonable  rent  for  a particular  service. 

1 am  asking  the  Tribunal  to  give 

detailed  reasons  why  they  assess  the 
letting  and  the  services  at  a certain 
figure.  They  may  take  into  considera- 
tion the  landlord’s  outlay,  they  may 
take  into  consideration  the  neighbour- 
hood, the  size  of  the  garden  and  so  on  ; 
all  these  things  have  got  to  be  taken  into 
consideration  in  the  rent,  but  no  one 
knows  how  much  each  particular  service 
is  worth  in  the  Tribunal’s  estimation. 

4401.  Perhaps  we  might  find  some 

common  ground  if  I put  this  proposition 
to  you,  that  the  question  of  what  is  or 
is  not  a reasonable  rent  for  particular 
services  is  really  so  difficult  that  what- 
ever you  do  with  procedure  the  principle 
of  Rent  Tribunals  as  such  can  never  do 
anything  but  cause  a ground  of  dis- 
satisfaction?  ^Very  likely. 

4402.  Would  you  be  prepared  to  agree 
with  that,  or  would  you  still  say  that 
if  the  procedure  is  sufficiently  altered  the 
majority  of  the  dissatisfaction  that  is  now 
caused  could  in  fact  be  done  away  with? 

1 think  if  they  were  radically 

reformed  a great  deal  of  the  dissatisfac- 
tion would  be  removed. 

4403.  Mr.  Bowen:  Your  Association 
starts  off  by  taking  up  the  attitude  that 
the  whole  of  the  jurisdiction  of  these 
Tribunals  is  an  unwarranted  interference 
with  the  sanctity  of  contract?  That  is 
to  say,  that  really  these  Tribunals  should 
not  exist  because  the  work  they  have 
set  out  to  do  is  work  which  really  should 

not  be  done? The  attitude  of  the 

Association  is  primarily  that  the  way  it 
is  done,  in  other  words  by  Tribunals  as 
they  are  constituted,  is  wrong. 

4404.  You  do  not  say  that  this  is  a 
matter  entirely  for  hard  bargaining 
between  landlord  and  tenant,  and  that 
the  Tribunal  or  a court  ought  not  to 

interfere  with  it  at  all? On  our  note- 

paper  you  will  find  that  our  aim  is  that 
all  disputes  between  landlord  and  tenant 
should  be  heard  in  a properly  consti- 
tuted court  of  law  according  to  the 
hallowed  rules  of  English  justice.  We  do 
not  therefore  advocate  that  no  disputes 
should  be  heard,  we  advocate  that  they 
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should  be  heard  in  a properly  consti- 
tuted court. 

4405.  That  is  to  say,  a suitable  body 
should  be  entitled  to  look  into  questions 
of  rent  irrespective  of  what  bargain  has 
been  arrived  at  between  a landlord  and 

a tenant? ^Yes,  we  do  not  take  up 

the  position  that  no  rents  should  be 
altered  or  that  there  should  be  no  possi- 
bility of  a dispute  being  heard  as  to  the 
rent,  but  we  do  say  it  should  be  heard 
at  a proper  place  and  by  proper  people. 

4406.  I gather  that  you  consider  the 
proper  place  and  the  proper  people  to 

be  the  County  Court? 1 think  so. 

The  County  Court  exists  and  it  is  the 
normal  place  for  disputes  between  land- 
lords and  tenants. 

4407.  So  if  the  whole  of  the  jurisdis- 
tion  of  the  existing  Tribunals  were  trans- 
ferred to  the  County  Court  you  would 

have  no  complaint? ^No,  provided  the 

ordinary  rights  of  appeal  .and  so  on 
ruled. 

4408.  “The  ordinary  rights  of 
appeal  ” meaning  the  existing  rights  of 

appeal  from  the  County  Court? 

Given  the  ordinary  rights  of  appeal 
from  the  County  Court,  yes.  Sir. 

4409.  That  is  to  say,  you  have  no 
objection  to  the  matter  being  considered 
by  one  man,  .the  County  Court  judge, 

rather  than  a tribunal  of  three? ^No, 

we  have  no  objection  to  these  things 
being  done  by  a properly  qualified  judge 
and  a proper  procedure.  Our  objection 
all  along  has  been  to  the  procedure  of 
the  Tribunals,  to  their  lack  of  quali- 
fications and  so  on. 

4410.  Mr.  Gethin,  quite  apart  from 
irregularities  of  procedure,  are  you  say- 
ing that  these  Tribunals  in  fact  have 

shown  a clear  anti-landlord  bias? 

Many  of  the  members  of  the  Tribunals 
are  definitely  prejudiced  against  the  land- 
lord. Many  of  them  belong  to  bodies 
which  by  their  constitution  are  opposed 
to  landlords. 

4411.  I wonder  if  you  could  pursue 
that  a little?  What  have  you  in  mind? 

1 have  in  mind  that  a number  of 

the  members  of  the  Tribunals  belong  to 
a certain  political  party  which  would  be 
prejudiced  againat  landlords. 

4412.  Lord  Justice  Parker:  When  you 
say  a certain  political  party,  just  say 

what  political  party. ^The  Labour 

Party. 


4413.  Mr.  Bowen : What  you  are  say- 

ing is  that  they  start  off  with  precon- 
ceived ideas  as  (to  the  position  of  land- 
lords in  society? -Definitely.  I do  not 

say  all,  but  I say  some  of  them. 

4414.  You  were  asked  about  appeals  ; 
is  it  your  idea  that  there  should  be  .a 
right  of  appeal  by  way  of  the  whole  case 
being  reheard?  Do  you  envisage  the 
court  or  the  tribunal  which  takes  the 
appeal  hearing  the  whole  of  the  evidence 

again? They  (would  hear  presumably 

what  evidence  they  considered  necessary 
on  the  point  which  was  being  appealed 
against ; it  need  not  necessarily  hear  all 
the  evidence,  1 should  think. 

4415.  Suppose  a matter  comes  before 
the  existing  tribunal,  the  landlord 
appears,  the  tenant  appears,  and  it  may 
be  you  have  a witness  from  one  side, 
maybe  from  both  sides,  then  the  tribunal 
comes  to  a decision.  Say,  for  the  sake 
of  argument,  the  landlord  wants  to 
appeal  'against  that  decision.  Is  the 
body  which  hears  that  appeal,  whether 
it  is  a coUiit  or  a tribunal,  to  hear  the 
whole  of  that  evidence  again,  or  part  of 

it,  or  what? They  would  presumably 

find  it  necessary  to  hear  pant  of  it, 
anyhow. 

4416.  Who  would  decide  what  they 

heard? 'Presuming  that  the  tribunal 

have  given  their  reasons  for  their  de- 
cision, and  presuming  that  the  landlord, 
or  the  tenant  for  that  matter,  does  not 
agree  with  that  and  wishes  to  take  it 
further,  then  obviously  the  appeal  case 
would  revolve  round  proving  that  par- 
ticular point.  For  instance,  if  the  dis- 
pute was  about  the  valuation  of  the 
furniture  and  services,  I should  imagine 
that  most  of  the  evidence  would  be  con- 
cerned with  proving  that  the  services  are 
or  are  not  worth  sO'  much.  There  W'Ould 
be  no  need,  for  example,  in  a case  like 
that  to  (bring  in  particulars  about  the 
behaviour  of  the  tenant  which  might 
have  been  broug«ht  in  at  the  tribunal 
hearing. 

4417.  Have  you  ever  considered 

whether  it  might  be  possible  for  a tri- 
bunal, a reformed  tribunal,  to  consider 
matters,  with  a right  of  appeal  to  the 

County  Court? From  a Rent 

Tribunal? 

4418.  Yes. 'It  would  (be  an  improve- 

ment. But  I have  always  taken  the  view 
that  the  work  should  be  done  in  the 
first  place  by  the  County  CO'Urt  with  an 
appeal  from  the  County  Court. 
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4419.  Has  your  Association  ever  con- 

sidered whether  the  present  position  in 
relation  to  costs  is  satisfactory,  that  is 
to  say,  do  you  think  that  Tribunals 
should  have  powers  of  awarding  costs 
against  an  unsuccessful  party  or  award- 
ing costs  to  a successful  party? 

have  not  considered  that  point. 

4420.  If  you  got,  for  example,  a tenant 
•making  a frivolous  application,  or  a 
landlord  doing  the  same,  they  could  be 

penalised  by  way  of  costs? 1 have 

never  considered  the  matter,  because  it 
would  be  quite  'OUtside  the  province  of 
the  Tribunals  as  they  are  at  the  moment 
to  assess  costs.  If  they  were  radically 
transformed  the  position  might  be 
different. 

4421.  What  is  your  experience  as  far 
as  those  Tribunals  which  have  legal 
chairmen  are  concerned?  Do  you  say 
you  still  do  not  get  chairmen  of  the 

quality  which  you  would  wish? My 

experience  is  that  where  you  get  a legally 
qualified  chairman  you  may  get  a 
different  atmosphere  altogether,  and  I 
think  very  often  a legally  qualified  chair- 
man is  far  more  impartial  and  also  has 
a better  command  of  what  sort  of 
evidence  should  be  given  and  what  sort 
of  evidence  should  not  be  given,  than 
the  ordinary  chairman  of  the  Tribunal.  I 
have  in  mind  the  Westminster  Tribunal, 
where  I think  there  are  two  legally 
qualified  persons.  That  Tribunal  is  run, 

I should  say,  in  a far  better  way  than 
many  of  the  other  Tribunals  where  the 
people  are  not  legally  qualified  in  any 
way. 

4422.  Mr.  Burman : Mr.  Gethin, 

assuming  the  County  Court  was  used, 
do  you  think  it  would  have  any  effect 
on  the  time  taken  in  getting  these  matters 
dealt  with? — ^ — You  might  well  have  to 
have  extra  facilities  in  the  Courts,  or 
possibly  an  extra  County  Court  set  up  in 
various  localities,  or  something  of  that 
n^ature. 

4423.  What  .about  the  cost  to  the  in- 
dividual ; would  it  cost  more  for  the 
parties  to  appear  before  a County  Count 
than  it  would  for  them  to  appear  before 

a Tribunal? ^At  the  present  moment 

if  a person  is  represented  at  a Tribunal 
by  a solicitor  or  barrister  I should  say 
that  the  cost  is  quite  considerable  and 
possibly  as  much  as  it  would  be  in  the 
County  Court,  or  neatly  as  much.  If 
they  are  not  represented  either  at  the 


Tribunal  or  the  County  Court  the  cost 
would  be  the  same — nothing. 

4424.  At  the  moment  I understand 
sorne  members  of  the  Tribunal  actually 
visit  ithe  property  which  is  under  review? 
Yes. 

4425.  Who  would  you  propose  should 
make  that  visit  from  the  County  Court? 
If  the  Tribunal  were  not  in  exist- 
ence, you  mean? 

4426.  Yes. Possibly  independent 

valuers  could  be  appointed  by  the  Court. 

4427.  In  effect  you  are  suggesting  the 

County  Court  judge  sitting  with  asses- 
sors?  1 am  not  in  favour  of  the  judge 

being  the  valuer.  I think  it  is  better  if 
an  assessor  values  the  property  and 
repOTits  at  the  hearing  to  the  judge  his 
idea  of  the  value. 

4428.  So  you  would  have  an  assessor 
who  would  actually  visit  the  property? 
^Yes. 

4429.  In  that  case  are  we  getting  very 

far  away  from  the  reformed  Rent  Tri- 
bunal in  which  you  have  a legally  quali- 
fied chairman  and  at  least  one  other 
member  of  the  Tribunal  skilled  in  valua- 
tion?  There  are  other  matters  of  evi- 

dence which  really  take  a legal  brain  to 
elucidate,  but  if  that  were  the  position 
there  would  be  a great  improvement. 

4430.  In  fact,  would  that  satisfy  you  as 

much  as  the  County  Court? 1 do  not 

think  it  would,  no. 

4431.  Why  not? For  one  thing  the 

rules  of  procedure  which  rule  in  the 
Court  presumably  would  still  not  rule  in 
the  Tribunal — the  evidence  on  oath,  for 
example.  At  the  present  moment  the 
Tribunal  cannot  subpoena  people  to 
appear.  It  cannot  force  the  production 
of  any  documents,  therefore  the  deci- 
sions are  based  on  facts  which  probably 
have  not  been  sifted  at  all  and  cannot 
be  because  they  cannot  make  these  docu- 
ments be  produced.  Quite  apart  from 
the  qualifications  of  the  three  men  on 
the  Tribunal,  there  would  have  to  be  very 
radical  changes  in  the  working  and  pro- 
cedure of  the  Tribunals.  We  think  that 
the  people  who  have  been  at  it  all  their 
lives  in  the  County  Courts  are  the  best 
people  to  give  decisions  on  these  matters. 
As  you  say,  if  the  chairman  was  properly 
qualified  and  the  other  two  properly 
qualified,  naturally  the  situation  would 
be  changed,  but  we  have  got  to  take  into 
account  the  question  of  how  are  we  going 
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to  find  these  people  who  are  impartial 
expert  valuers,  and  so  on.  It  means  such 
a change  in  die  constitution  of  the  Tri- 
bunal that  it  is  difficult  to  envisage.  As 
we  have  the  County  Court  where  there 
is  a qualified  judge  already,  we  think  it 
would  be  better  that  he  should  have 
charge  of  the  matter  rather  than  that  you 
should  suddenly  try  and  find  expert 
valuers,  and  so  on,  to  staff  the  Tribunals. 

4432.  Lord  Justice  Parker'.  I just  want 

to  take  you  up  on  one  or  two  matters. 
First  of  all,  the  transfer  of  jurisdiction 
to  the  County  Court ; we  have  been  told 
and  we  must  accept  it  as  a fact  that  if 
that  was  done  the  work  would  have  to 
be  done  by  the  registrar  and  not  by  the 
judge.  Would  your  Association  be  satis- 
fied with  that? Yes,  I think  so. 

4433.  The  decision  then,  to  take  the 
simplest  case,  whether  the  furnished  rent 
should  be  reduced  from  five  guineas  to 
three  guineas,  would  in  fact  be  taken, 
would  it  not,  being  a pure  question  of 
valuation,  by  whoever  was  appointed  t_o 

be  an  assessor? ^Presumably,  yes,  and, 

of  course,  with  the  registrar. 

4434.  I am  taking  the  simple  case 

where  really  no  evidence  can  be  given ; 
somebody  goes  and  views  it  and  they 
say : “ We  have  looked  at  this  room,  or 
these  two  rooms  and  at  the  furniture  and 
with  our  knowledge  we  say  three  guineas 
or  four  guineas  or  five  guineas.”  There 
is  nothing  more  to  it  than  that.  You  are 
substituting  then,  in  fact,  somebody  who 
is  appointed  by  the  registrar  to  go  and 
inspect  for  the  decision  of  the  Tribunal, 
are  you  not? ^Yes. 

4435.  Well  then,  I ask  you,  what  is  the 
merit  of  that  as  opposed  to  having  a Tri- 
bunal of  three,  consisting  of  a legally 
qualified  chairman  and  at  least  one  mem- 
ber skilled  in  valuation,  and  all  three 

seeing  the  premises? ^Well,  if  you 

have  a properly  qualified  chairman 

4436.  Well,  that  is  how  I started  my 

questions  when  you  came  in.  Is  not  the 
pith  of  the  matter,  what  should  the  Tri- 
bunal consist  of? On  that  I do  not 

agree.  It  has  a lot  to  do  with  it  but  it  is 
by  no  means  the  whole  picture  at  all. 

4437.  You  are  going  on  now  to  pro- 

cedure, but  it  is  perhaps  the  most  im- 
portant element  in  the  matter? It  is 

one  of  the  most  important,  I would  say. 

4438.  Procedure  comes  next,  and  when 
1 say  procedure  I am  talking  about  Tri- 
bunals being  conducted  uniformly  and  in 


accordance  with  natural  justice,  not 
necessarily  with  the  strictness  of  a court 
of  law.  For  instance,  you  have 
mentioned  that  .the  Tribunal  have  no 
power  to  call  for  documents? ^Yes. 

4439.  Well,  appearing  for  landlords, 
as  you  do,  what  documents  do  you  want 

from  tenants  .that  you  cannot  get? 

It  is  not  only  a question  of  documents. 

4440.  You  said  in  respect  of  documents 
that  there  is  no  power.  You  are  appear- 
ing for  landlords  and  I ask  you  what 
documents  in  the  tenants’  possession  do 

you  want  that  you  cannot  get? You 

might  possibly  want  a document  which 
the  tenant  had  agreed  to  and  which  he 
denied  the  existence  of. 

4441.  And  the  landlord  not  have  a 

copy? And  the  landlord  not  have  a 

copy. 

4442.  Have  you  ever  known  such  a 

case? Yes.  For  example,  in  the  case 

of  notice  to  quit,  the  landlord  gives  the 
notice  to  quit  and  possibly  the  tenant  de- 
nies he  has  ever  had  it,  or  stipulates  that 
certain  things  have  been  said  on  the 
notice  and  perhaps  he  has  torn  it  up. 

4443.  But  the  landlord  would  have  a 

copy,  would  he  not? -Not  necessarily. 

4444.  If  the  tenant  was  being  deceitful 
and  saying  he  had  not  received  it  when  he 
had,  the  power  to  order  him  to  produce 
it  would  not  avail  much  if  he  had  put 

it  in  the  fire? ^Well.  he  might  say  that 

he  had  torn  it  up.  On  the  other  hand 
if  he  was  in  a court  of  law  he  might 
change  his  attitude. 

4445.  May  I come  to  another  matter. 
You  were  asked  by  Lord  Linlithgow  what 
reasons  in  many  cases  could  be  given. 
Take  the  simple  case  that  I gave,  five 
guineas,  four  guineas  or  three  guineas 
for  a furnished  room.  It  is  true,  is  it 
not,  that  no  reasons  could  be  given  be- 
yond saying : “ In  our  opinion  ‘ X ’ is 
a reasonable  rent  — I think  several 
reasons  could  be  given.  For  in- 
stance, as  I think  I explained  to  Lord 
Linlithgow,  they  could  say  what  value 
they  attach  to  certain  services,  the  value 
of  a shed,  the  value  of  the  use  of  the 
garden,  and  so  on.  What  is  to  stop  them 
saying : “ In  this  rent  of  three  guineas, 
which  we  now  say  is  reasonable,  we 
assess  the  use  of  the  shed  at  5s.  Od.  per 
week,  or  the  garden  and  the  shed  at 
5s.  Od.,”  whatever  it  is?  Then  you  would 
have  something  to  go  on  and  you  would 
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also  have  some  basis  for  knowing 
whether  they  were  fair  or  unfair.  I think 
the  fact  that  it  is  all  left  vague  makes  it 
difficult  for  anybody  to  say:  “That  is 
not  fair 

4446.  Lord  Linlithgow  was  pointing 
out  that  it  is  inherent  in  fixing  a reason- 
able rent  that  it  is  something  you  cannot 
lay  down  in  regulations,  paragraph  by 
paragraph,  as  to  how  it  is  to  be  deter- 
mined. It  is  ultimately  a matter  of 
opinion.  You  cannot  lay  down  a 
formula,  can  you,  that  will  provide  the 
right  answer  for  a furnished  room  in 
Bayswater  and  a one  hundred  guineas  a 

week  house  in  Mayfair? My  answ;er 

to  that  is  first  of  all  that  the  Tribunal 
can  state  what  value  they  attach  to  certain 
services  wherever  the  premises  are, 
whether  in  Bayswater  or  Stepney.  They 
can  say : “ We  value  the  use  of  the  tele- 
phone and  the  use  of  the  garden  at  so 
much  a week  ”.  It  does  give  a basis.  If 
any  landlord  wishes  to  set  a fair  rent  on 
his  own  property  which  he  is  thinking  of 
letting  and  he  hears  that  the  use  of  the 
telphone  is  worth  5s.  Od.  a week,  and  the 
use  of  the  garden  is  worth  10s.  Od.  a 
week,  and  so  on,  it  gives  him  a mathe- 
matical basis  on  which  he  can  assess  a 
reasonable  rent. 

4447.  Do  not  think  I am  against  you 
on  this  question  of  reasons  because  I can 
believe  that  there  are  very  many  cases 
where  reasons  are  almost  vital.  You 


might  get  a question  of  a reasonable  rent 
for  flats  in  a large  block  at  Brighton, 
where  the  calculation  of  the  landlord’s 
overheads,  and  so  on,  is  a matter  of 
the  gravest  importance  and  where  the 
reasons  are  set  out.  But  I can  equally 
see  that  in  the  simple  case  that  was  put 
to  you  of  five  guineas  or  three  guineas 
for  a furnished  room  reasons  really  are 
quite  inappropriate.  You  cannot  divide 
the  thing  up  and  say  so  much  for  the 
telephone,  so  much  for  water,  so  much 
for  the  garden,  and  so  much  for  this. 
You  have  to  look  at  the  thing  broadly 
and  say  what,  in  comparison  ^with  other 
premises  and  in  regard  to  the  position 
of  the  landlord  and  tenant,  is  in  all  the 

circumstances  a reasonable  rent. 

There  arises,  of  course,  the  point  out  of 
that,  that  the  Tribunal  does  purport  to 
assess  a reasonable  rent.  You  say  it  is 
very  difficult.  I quite  agree  that  it  is 
difficult  but  we  have  a Tribunal  set  up 
purporting  to  know  exactly  to  sbcpence 
what  a reasonable  rent  is  of  a certain 
property,  and  yet  we  do  not  know  any 
reasons  on  what  they  base  that  actual 
figure. 

4448.  When  you  say  they  are  purport- 
ing to  do  it  they  are  people  who  are  paid 
to  do  it  and  they  are  doing  their  best. 

^The  question  of  their  pay  is  a matter 

of  opinion. 

Lord  Justice  Parker-.  Thank  you  for 
coming  here  and  giving  your  evidence. 


{The  -witness  withdrew.) 


Memorandum  submitted  by  the  Society  of  Civil  Servants 
(Rent  Tribunals  Branch) 

INTRODUCTORY 

The  Branch,  which  represents  Clerks  and  Assistant  Clerks,  was  formed  in  1947. 
It  is  recognised  by  the  Ministry  of  Housing  and  Local  Government  as  the  nego- 
tiating body  on  salaries,  conditions  and  other  matters.  No  doubt,  the  Ministry 
would  agree  that  the  Branch  has  been  helpful  and  co-operative ; the  Branch  also 
acknowledges  the  assistance  it  has  received  from  the  Ministry  in  various  ways. 

The  Branch  feels  qualified  to  tender  evidence  because  its  members,  are  in  a 
position  to  see  the  working  of  rent  tribunals  from  the  initial  application  to  the 
concluded  proceedings,  including  the  administrative  work  before  and  after,  and 
also  because  in  the  past  it  has  from  time  to  time  made  suggestions  to  the  Ministry 
with  a view  to  improving  the  efficiency  of  tribunals. 
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GENERAL 

Although  the  Committee  will  have  heard  something  of  the  circumstances  under 
which  rent  tribunals  came  into  being,  a brief  resume  here  may  not  be  out  of  place. 

It  will  be  recalled  that  the  setting  up  of  rent  tribunals  was  itself  the  result  of 
the  acceptance  of  part  of  the  recommendations  made  by  a Government  Committee, 
commonly  known  as  the  Ridley  Committee,  which  reported  to  Parliament  in  April, 
1945. 

The  Furnished  Houses  (Rent  Control)  Act,  1946,  empowered  the  Minister  (then 
the  Minister  of  Health)  to  set  up  tribunals  and  defined  their  powers,  procedure, 
constitution  and  administration.  Its  main  provisions  enabled  lessees,  lessors  and 
local  authorities  to  refer  to  tribunals  contracts  of  letting  where  the  -rents  were 
inclusive  of  furniture  and/or  services.  The  Tribunals  had  power  to  reduce  the 
rents,  or  approve  them  or,  in  all  circumstances,  dismiss  the  references.  Where  a 
rent  was  reduced  or  approved  it  was  registered  by  the  local  authority  and  became 
the  maximum  rent.  The  Tribunal  could,  however,  reconsider  the  rent,  on  application 
by  either  party,  on  the  grounds  of  change  of  circumstances.  Where  the  case  was 
referred  by  the  lessee  or  local  authority  the  Act  gave  an  automatic  protection  from 
the  operation  of  a notice  to  quit  served  after  the  application  for  three  months, 
but  even  this  short  period  could  be  cut  at  the  discretion  of  the  Tribunal. 

Next  came  The  Landlord  and  Tenant  (Rent  Control)  Aot,  1949,  which,  inter  alia, 
gave  the  tribunals  the  following  powers : — 

1.  To  fix  rents  for  certain  categories  of  unfurnished  lettings  within  the  Rent 

Restrictions  Acts.  Briefly,  landlords  and  tenants  of  premises  let  for  the 
first  time  after  1st  September,  1939,  could  apply  to  have  a reasonable  rent 
fixed.  If  the  rent  fixed  by  the  Tribunal  was  lower  than  the  existing 
rent,  the  new  rent  became  effective  at  once,  but  if  the  rent  fixed  was  higher 
than  that  being  charged  the  existing  rent  continued.  (But  see  further  under 
Housing  Repairs  and  Rents  Aot,  1954.) 

2.  To  fix  rents  and  provide  the  limited  security  of  tenure  of  the  Furnished 

Houses  (Rent  Control)  Act,  1946,  in  cases  of  unfurnished  lettings  where 
the  tenant,  in  addition  to  exclusive  accommodation  shares  living  accommo- 
dation, e.g.  kitchens,  with  the  landlord  or  landlord  and  other  tenants,  and 
as  a result  of  decisions  in  the  Courts,  had  no  security  of  tenure. 

3.  To  deal  with  the  repayment  of  premiums.  As  this  provision  was  only  in 

force  for  12  months  from  the  passing  of  the  Act  there  is  little  point  in 
discussing  it  here. 

4.  To  extend  the  period  of  security  provided  by  the  Furnished  Houses  (Rent 

Control)  Act,  1946,  by  permitting  l^sees,  in  certain  cases,  to  apply  for 
extensions  of  up  to  three  months  at  a time. 

The  Reserve  and  Auxiliary  Forces  (Protection  of  Civil  Interests)  Act,  1951,  gave 
the  tribunals  power  to  protect  servicemen  from  eviction  in  certain  circumstances. 

The  Crown  Lessees  (Protection  of  Sub-Tenants)  Aot,  1952,  so  far  as  tribunals  are 
concerned,  brought  within  the  provisions  of  the  earlier  Acts  Crown  properties  which 
had  previously  been  excluded. 

The  latest  Act,  and  one  which  has  brought  a large  number  of  applications  from 
landlords,  was  the  Housing  Repairs  and  Rents  Act,  1954.  This  Aot,  inter  alia, 
enabled  tribunals  to  increase  rents  under  the  Landlord  and  Tenant  (Rent  Control) 
Act,  1949,  where,  as  mentioned  earlier,  they  had  previously  only  been  able  to 
reduce  thqm.  In  addition,  it  empowered  tribunals  to  approve  increases  in  rents 
which  were  inclusive  of  services  such  as  hot  water  and  central  heating  tO'  cover 
the  increased  cost  of  providing  such  services.  As  already  mentioned  many  applica- 
tions have  been  made  by  landlords  under  these  latter  provisions  and  many  rents 
have,  in  fact,  been  increased. 
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ADVANTAGES  OF  HAVING  RENT  TRIBUNALS 


of  operating  rent  tribunals  it  is  felt  that  the  following 
advantages  may  be  claimed ; — ■ vl  v;  v 4115 


1. 


2. 

3. 


4. 

5. 


easily  approached  by  ordinary  members  of  the  public  who  might 
be  discouraged  from  taking  action  in  the  courts  by  the  more  formal 
atmosphere  and  the  expense.  This,  of  course,  apphes  equally  to  landlords 
and  tenants.  Since  the  passing  of  the  1954  Act  there  have  probably  been 
more  applications  by  landlords  than  by  tenants 


The  informal  proceedings  encourage  parties  to  put  their  cases  to  the  tribunals 
clearly  without  being  overawed  as  they  might  be  in  a court. 

Because  tribunals  inspect  premises  and  have  had  considerable  experience  of 
r^ts,  furniture  values  and  cost  of  outgoings  in  their  localities,  they  are 
able  to  reach  their  determinations  from  their  own  knowledge  and  not  from 
evidence  only. 


The  existence  of  tribunals,  and  the  fact  that  they  are  of  easy  access  to  the 
public  has  a moderating  effect  on  rents  generally. 

Clerks  and  Assistant  Clerks,  having  gained  knowledge  and  experience  o-f  the 
complex  rent  Acts  problems,  have  been  able  to  give  information  to  the 
public,  local  authorities.  Citizens  Advice  Bureaux  and  similar  bodies.  In 
fact,  the  Tribunal  office  has  come  to  be  regarded  as  a place  where 
information  on  all  rent  and  landlord  and  tenant  problems  may  be  obtained. 


RECOMMENDATIONS 

The  Branch  would  offer  two  preliminary  observations. 

Firstly,  it  suggests  that,  by  and  large,  furnished  rents  are  toO'  high.  That  is  not 
to  say  by  any  means  that  all  landlords  overcharge  but  the  fact  that  many  do 
tends  to  increase  the  g^eral  level.  Unfurnished  rents  are  in  a different  category  ; 
whilst  some  are  too  high  others  often  require  adjusting  in  an  upward  direction! 
The  Committee  will,  no  doubt,  be  aware  of  the  extreme  difficulty  of  obtaining 
unfurnished  accommodation  to  rent  and  it  is  almost  as  difficult  for  married  people 
with  children  to  find  reasonably  priced  furnished  accommodation.  Although 
furnished  lettings  used  to  be  regarded  as  a transitional  measure,  due  to  the  increasing 
difficulty  for  families  of  limited  means  to  find  unfurnished  homes,  they  have  now 
come  to  be  regarded  as  almost  permanent  accommodation.  This  particularly  applies 
when  there  are  children,  since  the  chance  of  finding  even  further  furnished 
accomm'odation  is  extremely  remote. 

Secondly,  it  may  also  be  admitted  that  landlords,  in  general,  do  not  like  having 
rents  reduced,  nor  do  tenants  appreciate  having  theirs  increased,  and  it  follows  that 
the  body  whose  task  it  is  to  make  such  adjustments  is  very  liable  to  receive 
criticism. 

The  Branch  now  sets  out  what  it  considers  might  be  done  to  improve  the 
efficiency  of  rent  tribunals. 

Members 

The  Committee  has  already  heard  evidence  from  the  Permanent  Secretary  to 
the  Ministry  of  Housing  and  Local  Government  who  has  stated  that  there  is  a 
difficulty  in  finding  suitable  people  to  serve  on  the  tribunals.  The  chairmen  'and 
members  are,  of  course,  appointed  by  the  Minister.  (See  Schedule  to  Furnished 
Houses  (Rent  Control)  Act,  1946.)  Originally,  there  appears  to  have  been  no  special 
policy  about  appointing  lawyers  to  serve  on  the  tribunals  ; some  had  one  or  more 
lawyer  members  whilst  others,  perhaps  most,  had  none.  It  may  be  that  it  was 
not  envisaged  that  so  many  legal  points  would  arise  but,  in  fact,  even  the  original 
Furnished  Houses  (Rent  Control)  Act,  1946,  has  been  found  to  contain  many. 
The  Committee  has  also  been  told  that  members  are  paid  on  a sessional  fee  basis 
— 3 guineas  for  the  chairman  and  2 guineas  for  members. 
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The  Branch  submits  for  consideration  the  following  recommendations : — 

1.  That  sessional  fees  should  be  reviewed  or  an  alternative  method  of  remunera- 

tion should  be  considered. 

2.  That  the  chairman,  or  one  member,  should  be  a lawyer  and  there  may  be 

advantage  in  one  of  the  members  having  valuation  experience. 

3.  That  efficient  chairmen  and  members  should  be  appointed  to  more  than  one 

tribunal. 

4.  That  members  should  be  interchangeable  and  more  use  should  be  made  of 

reserve  members. 

The  point  of  the  two  latter  suggestions  is  that  greater  use  could  be  made  of 
personnel  who  have  proved  by  experience  their  suitability  for  the  task  and  to 
obviate  the  position  where  chairmen  and  members  are  together  for  a number  of 
years  without  having  the  benefit  of  fresh  opinions. 

Procedure 

It  is  provided  that  each  party  to  an  application  shall  have  an  opportunity  of 
being  heard,  or  of  submitting  representations  in  writing,  and  the  tribunal  may 
also  make  enquiries.  Hearings  may  be  heard  in  public  or  private  and  the  majority 
•of  hearings  are  in  public.  No  rules  are  laid  down  for  the  conduct  of  the  pro- 
ceedings. Parties  may  be  represented  by  counsel,  solocitor  or  any  other  person. 
There  are  no  costs  other  than  those  incurred  by  the  parties  in  employing  professional 
assistance. 

The  Branch  recommends  : — 

1.  That  whilst  retaining  the  informal  approach  some  regulations  (rather  than 

recommendations)  should  be  made  as  to  the  way  proceedings  should  be 
conducted.  It  would  be  helpful,  particularly  for  lawyers,  if  they  could 
expect  a degree  of  uniformity  of  procedure  in  the  tribunals  before  which  thev 
appear. 

2.  That  in  suitable  cases  reasons  should  be  given  for  the  determination  arrived 

at  by  the  tribunal. 

3.  That  there  should  be  some  appeal.  The  question  of  appeal  is,  perhaps, 

the  most  difficult  of  all.  It  should  not  be  overlooked  that  some  points 
of  law  can  be  settled  by  the  High  Court  and  many  such  cases  have  been 
taken  including  one  which  reached  the  House  of  Lords.  But  this  remedy 
(mandamus,  certiorari  and  prohibition)  can  only  be  invoked  when  jurisdic- 
tion is  at  issue.  Also,  if  applicants  were  to  be  faced  from  the  start  with 
the  possibility  of  lengthy  and  costly  litigation  they  would  almost  certainly 
be  deterred  and  whole  purpose  of  tribunals  would  be  lost.  Perhaps  appeals 
could  be  made  on  limited  grounds  to  a special  appeals  tribunal  and  from 
there,  if  necessary,  to  the  Land  Tribunal.  What  is  needed  is  a safeguard 
for  the  parties  and  a convenient  method  of  clarifying  points  of  law. 

Staff 

The  position  of  staff  is  unusual.  The  Act  appears  to  provide  for  the  appointment 
of  a Clerk  (see  Schedule  to  Furnished  Houses  (Rent  Control)  Act,  1946).  Originally, 
most  tribunals  had  at  least  a Clerk,  Assistant  Clerk  and  a shorthand-typist.  Due 
to  economies,  however,  reductions  have  been  made  and  today,  whilst  some  tribunals 
have  a full  staff,  others  are  administered  by  a Clerk  only,  or  an  Assistant  Clerk 
and  some  even  by  a part-time  officer.  It  appears  to  be  the  interpretation  of  the 
Schedule  referred  to  above  that  the  staffs  are  employed  by  the  individual  tribunals 
but  they  are  paid  by  the  Treasury.  Whilst  the  power  of  dismissal  and  appointment 
is  in  the  hands  of  the  Tribunal  the  Ministry  look  to  the  staff  to  carry  out  duties 
of  an  administrative  kind  for  them.  Thus,  the  staffs  have  to  try  to  serve  two 
masters. 

On  this  subject  the  Branch  recommends  the  folio-wing  changes:  — 

1.  That  the  position  of  staff  in  relation  to  the  Ministry  and  to  the  tribunals 
should  be  changed.  Whilst  it  might  be  desirable  for  the  tribunals  to 
appoint  their  own  staff,  the  latter  should  be  clearly  employed  by  the 
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Ministry.  This  reform  would  enable  the  Ministry  to  control  the  adminis- 
tration of  the  tribunals  and  to  correct  the  “ lack  of  information  about 
what  really  ha.ppens  ” to  which  the  Permanent  Secretary  is  reported  to  have 
referred  in  evidence,  although  this  Branch  feels  obliged  to  say  that  to  our 
knowledge  information  has  not  been  withheld  whenever  it  has  been  sought. 

2.  That  the  duties  and  responsibilities  of  the  Clerk  should  be  defined.  These 
should  include  responsibility  for  the  administration  including,  of  course, 
the  arranging  of  hearings  and  inspections.  It  is  felt  that  this  should 
lead  to  economies  as  a common  policy  as  to  the  number  of  cases  to  be 
dealt  with  per  session  could  be  adopted. 

CONCLUSION 

The  Branch  considers  that,  on  balance,  the  tribunals  have  worked  well  and 
have  been  of  value  to  the  community. 

Their  task  has  not  been  easy  owing  to  the  many  difficulties  with  which  they 
have  had  to  contend.  Much  publicity  has  been  given,  rightly,  to  cases  where 
rents  have  been  drastically  reduced  but  little  has  been  heard  of  the  cases  where 
rents  have  been  approved,  applications  dismissed  and,  in  recent  months,  rents 
increased.  So  far  as  the  members  are  concerned,  many  have  now  had  a number 
of  years  experience  in  these  complex  matters.  Where,  as  is  suggested,  some  of 
the  personnel  have  not  been  satisfactory,  they  could  have  been  changed  and  it  is 
thought  that  suitable  candidates  could  have  been  found  had  the  need  been  made 
known. 

There  are,  of  course,  weaknesses  in  the  Acts,  which  have  added  to  the  tribunals’ 
difficulties.  Members  will  be  aware  of  the  complex  nature  of  rent  Act  problems 
and  to  add  to  the  perplexity  is  the  fact  that  some  matters  come  witfadn  the  jurisdic- 
tion of  the  tribunals  whereas  others  have  to  be  dealt  with  by  the  county  courts. 
In  some  cases  an  application  has  to  be  first  made  in  the  county  court  before  a 
matter  can  be  determined  by  the  tribunal.  Other  matters  which  have  not  helped 
the  efficient  working  of  the  tribunals  are  that,  as  at  present,  neither  the  local 
authorities  nor  the  tribunals  have  the  power  to  prevent  the  eviction  of  tenants 
who  have  applied  to  the  tribunals,  although  the  Act  grants  them  security  of  tenure ; 
and  the  difficulty  in  enforcing  decisions  in  the  case  of  furnished  lettings.  It  is  felt, 
also,  that  it  would  have  been  helpful  if  local  authorities  had  used  their  powers 
more  often  to  refer  cases  to  the  tribunals  as  this  would  have  bad  the  effect  of  not 
disturbing  to  such  an  extent  the  landlord  and  tenant  relationship. 


Examination  of  Witnesses 

Mr.  a.  P.  Holland 
Mr.  D.  J.  W.  Bailey 
Mr.  H.  G.  Theobalds 

on  behalf  of  the  Society  of  Civil  Servants  (Rents  Tribunals  Branch). 
Called  and  Examined 


4449.  Lord  Justice  Parker-.  As  you 
realise  we  have  heard  a great  deal  in 
the  past  about  Rent  Tribunals  and  I am 
sure  you  will  understand  if,  instead  of 
going  through  your  Memorandum  in 
detail,  we  just  deal  with  one  or  two  broad 

aspects  of  the  matter? Mr.  Holland: 

Yes. 

4450.  First,  I should  like  to  know  a 
bit  more  about  your  Society — it  is  called 
the  Rent  Tribunals  Branch  of  the 


Society  of  Civil  Servants? ^Yes,  Sir, 

that  does  raise  the  very  first  point,  that, 
as  you  may  know,  we  are  not  civil 
servants. 

4451.  You  are  not  established  civil 
servants? We  are  not  even  tempor- 

ary civil  servants.  In  fact  we  are  a 
peculiar  body  of  our  own  called  Staffs 
of  Rent  Tribunals.  The  reason  why  we 
have  this  branch  is  that  the  Society  of 
Civil  Servants  is  an  association  which 
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deals  maialy  with  civil  servants  of  a 
certain  grade,  but  they  do  embrace  in 
their  membership  what  they  call  “ fringe 
staff  ” in  order  to  enable  them  to  have 
some  sort  of  representation.  They  in- 
vited us  to  form  a branch  of  the  Society 
in  1947  and  they  have  been  very  helpfiil 
to  us. 

4452.  Clerks  are  appointed  by  the 

Ministry  of  Housing  and  Local  Govern- 
ment?  ^No,  sir,  they  are  appointed  by 

the  Tribunals. 

4453.  From  a panel? No,  they  may 

appoint  whoever  they  wish.  Those  of 
us  who  were  appointed  originally  in 
1946  became  aware  of  a vacancy,  either 
through  an  advertisement  or  otherwise, 
and  offered  ourselves  as  candidates,  be- 
cause I suppose  we  felt  that  we  had  some 
qualifications. 

4454.  And  once  appointed  you  are  in 

fact  paid  by  the  Treasury. ^Paid  by 

the  Treasury,  and  we  are  subject — I do 
not  think  I exaggerate  when  I say  this — 
to  the  discipline  of  the  Civil  Service,  that 
is  to  say,  hours  and  conditions,  not 
necessarily  pay.  But  we  have  none  of 
the  advantages. 

4455.  There  is  a reference  in  your 

Memorandum  to  that.  You  say  that  it 
involves  serving  two  masters  in  that  you 
are  expected  to  do  certain  work  for  the 
Ministry.  I do  not  quite  follow  what 
that  work  is? ^As  you  know  the  Tri- 

bunals were  set  up  originally  in  1946  by 
the  Ministry  of  Health,  and  I believe  in 
the  original  Bill — it  became  the  Fur- 
nished Houses  (Rent  Control)  Act,  1946 
— it  was  anticipated  that  the  staffs  of 
Rent  Tribunals  would  be  civil  servants. 
The  Bill  was  amended  in  the  House  of 
Lords  with  the  idea,  I think,  of  trying 
to  make  the  Tribunals  independent  of 
the  Executive.  That  is  how  it  came  to 
be  that  the  Tribunals  appointed  their 
own  staffs.  Of  course,  they  do  have  a 
say  in  the  salaries,  and  so  forth,  within 
limits,  the  limits  being  laid  down  by  the 
Treasury. 

Why  we  refer  to  it  is  this,  that  the  day 
to  day  administration  of  Tribunals  and 
the  financing  of  them,  and  so  forth, 
obviously  cannot  be  carried  out  by  the 
members.  There  must  be  somebody  in 
control  and  it  is  now  the  Ministry  of 
Housing  and  Local  Government.  We 
feel  in  a very  difficult  position  because, 
whilst  the  majority  of  us  are  working  in 


perfect  amity  with  our  Tribunals,  never- 
theless, the  danger  is  here  that  the  Tri- 
bunals as  our  employers — ^if  they  are, 
and  I have  always  felt  that  there  is  a 
slight  legal  doubt  on  that,  but  I would 
not  presume  to  address  you  on  it — ^might 
be  required  to  do  certain  things  which 
would  clash  with  what  the  Ministry 
require  us  to  do  and  appear  to  feel  they 
have  powers  to  tell  us  to  do. 

4456.  What  are  those  things? We 

furnish  returns  to  them  at  regular  inter- 
vals. We  appear  tO'  be  responsible  to 
them  for  the  economical  workings  of 
the  Tribunals.  I do  not  think  we  are  but 
they  appear  to  regard  us  as  responsible. 

4457.  In  other  words,  you  are  in  a 

rather  anomalous  position? We  are 

in  a very  anomalous  position.  The  sort 
of  thing  we  have  in  mind  is  this.  It 
does  not  apply  to  any  one  of  us  here — 
if  it  did  it  would  put  us  in  a very  awk- 
ward position  this  afternoon  in  giving 
frank  evidence  before  you.  A Tribunal 
have  the  power  of  dismissal  and  how- 
ever satisfied  the  Ministry  might  be  with 
our  work,  or  at  any  rate  the  evidence  of 
it  which  they  seek,  they  have  no  legal 
power  to  intercede  on  our  behalf.  We 
are  not  saying  that,  of  course,  with  an 
idea  of  trying  to  improve  our  position, 
we  appreciate  that  is  not  within  your 
terms  of  reference,  but  we  say  that  it  is 
not  an  efficient  system.  Of  course,  we 
have  a third  and  most  important  master 
and  that  is  the  public.  If  we  are  tom 
between  two  and  then  have  to  carry  out 
conflicting  instructions,  the  public  suffers 
to  some  extent.  But  we  are  not  really 
making  a tremendous  point  of  this. 

4458.  I was  rather  interested  in  it  be- 

cause I want  to  come  to  the  actual  day 
to  day  work  that  you  do.  I suppose  you 
are  responsible  for  receiving  the  appli- 
cations?  ^Yes. 

4459.  Sending  out  the  forms? ^Yes. 

4460.  Keeping  the  files? ^Yes. 

4461.  Making  arrangements  for  the 

hearings  and  generally  all  the  clerical 
work? ^Yes. 

4462.  So  far  as  the  actual  hearing  is 
concerned  does  the  clerk  attend  the 

hearing? should  think  in  almost 

every  Tribunal  the  clerk  does  attend  the 
hearings,  unless  he  happens  to  be  on 
leave  and  the  Assistant  Clerk  attends. 

4463.  I am  ashamed  to  say  I have 
never  been  to  a Rent  Tribunal  but  sup- 
posing at  the  end  of  the  case  the  Tribunal 
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want  to  consider  the  matter  amongst 
themselves,  are  the  public  asked  to  leave 
the  room,  or  do  they  have  a retiring 

room  to  go  to? ^That  does  depend  on 

the  accommodation  that  has  been  put  at 
their  disposal.  My  Tribunal  are  very 
fortunate,  they  have  a hearing  room 
attached  to  the  office  and  my  room  to 
which  the  members  can  retire. 

4464.  When  they  retire  to  come  to  their 

decision,  do  you  retire  with  them? 

No,  sir. 

4465.  You  do  not? ^No.  If  the 

chairman,  or  any  member  of  the  Tri- 
bunal, wanted  to  ask  any  questions  about 
a fact  that  he  thinks  I might  know  he 
would  ask  me  in  front  of  the  public. 

4466.  One  of  the  troubles  here  is  that 
there  is  no  fixed  procedure  binding  on  a 
Tribunal ; as  far  as  you  know  is  it  the 
uniform  practice  that  the  clerk  is  absent 
when  the  tribunal  come  to  their  decision  ? 

1 cannot  say  that  it  is  an  absolute 

practice.  It  is  in  my  Tribunal. — Mr. 
Bailey : It  is  not  an  absolute  practice, 
some  Tribunals  will  retire  with  the  clerk, 
but  there  again,  you  have  no  regulations 
to  go  by  and  it  depends  entirely  upon  the 
Tribunal  itself. 

4467.  I am  not  suggesting  there  is  any 
harm  in  it,  except  that  if  a member  of 
the  public  knows  that  the  clerk  is  paid 
by  &e  Treasury  or  by  a Ministry  and 
he  retires  when  the  Tribunal  make  their 
decision  it  may  be  thought  that  influence 

may  be  brought  to  bear? ^In  general 

they  do  not  retire;  it  is  probably  the 
exception  rather  than  the  rule  where  the 
clerk  does  retire  with  the  Tribunal. — 
Mr.  Holland : I do  not  think  there  is  any 
real  criticism  of  this ; before  the  hearing 
it  is  quite  often  the  case  that  the  Tribunal 
has  got  some  idea  of  what  it  is  going 
to  do  because  the  premises  have  been  in- 
spected. beforehand  and  the  members 
have  probably  received  a copy  of  the 
information  which  has  been  sent  in  by 
each  side.  It  may  be  in  certain  cases — 
with  some  Tribunals  in  all  cases — that 
they  have  had  a discussion  about  it  be- 
forehand so  that  they  can  take  up  any 
points  they  wish  to. — Mr.  Bailey.  By 
the  time  the  case  comes  up  for  hearing 
most  of  the  relevant  information  has 
been  given,  accounts  are  very  often  sent 
in  beforehand,  but  they  are  always  open 
to  amendment  and  addition  at  the  hear- 
ing when  further  evidence  is  available. 


4468.  Just  continuing  with  your  func- 
tions for  a moment ; is  it  the  practice 
that  the  Clerk,  for  instance,  will  make  a 
note  of  the  evidence  like  a magistrate’s 

clerk? Mr.  Holland:  I always  do, 

I think  you  do,  too,  Mr.  Bailey? — Mr. 
Bailey:  In  some  cases  but  not  always 
for  the  reason  at  the  moment  that  there 
is  no  appeal  against  a decision. 

4469.  You  have  rather  anticipated  me. 

It  is  for  that  reason  that  notes  of 

evidence  are  not  generally  kept. 

4470.  If  there  has  to  be  an  appeal, 

even  an  appeal  on  law,  it  would  be  neces- 
sary to  have  in  the  absence  of  a short- 
hand note  some  note  either  by  the  chair- 
man or  the  Clerk? 1 was  going  to  add 

that  when  questions  of  jurisdiction  arise, 

I think  pretty  generally  notes  may  be 
kept  on  that  point  although  not  on  the 
rest, 

4471.  And  if  by  reason  of  there  being 
an  appeal  it  was  necessary  to  have  a note 
there  would  be  no  practical  difficulty? 

^None  at  all. — Mr.  Theobalds:  Many 

Tribunals  do  in  fact  keep  notes  of  every 
case.  With  my  own  Tribunal,  for  in- 
stance, in  each  case  notes  are  made  at  the 
hearings  and  they  are  attached  to  the  par- 
ticular file  and  I think  that  procedure  is 
adopted  by  many  Tribunals,  but  as  my 
colleagues  said,  the  procedure  differs. — 
Mr.  Bailey:  I think  it  is  general  but 
my  reply  was  based  more  from  the  point 
of  view  of  the  Clerks.  I do  not  think 
Clerks  generally  do  keep  notes  unless  it 
is  purely  on  the  question  of  jurisdiction. 

4472.  You  have  no  legal  training? 

No,  we  have  no  legal  training. 

4473.  Therefore,  if  a question  of  law 
turns  up  and  your  chairman  is  not  a 
legally  qualified  man  he  cannot  get  any 
advice  from  you,  unless  as  a matter  of 
practice  you  have  had  the  point  before? 

Y es. — Mr.  Holland : I think  it  is  true 

to  say  that,  although  we  are  not  lawyers, 
the  Clerks  do  discuss  points  amongst 
themselves  and  keep  each  other  up  to 
date  as  far  as  possible. — Mr.  Bailey : This 
whole  thing  started  with  one  Act  in  1946, 
we  have  now  got  to  1956  and  have  had 
a number,  and  the  majority  of  us  have 
grown  up  with  it.  Everybody  started  off 
knowing  nothing,  or  very  little,  and  to- 
day for  an  outsider  to  come  in  and  take 
over  the  job  now  without  the  benefit  of 
ten  years’  experience  would  be  extremely 
difficult. 
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4474.  May  I go  on  from  your  functions 
for  a moment  to  discussing  Rent  Tri- 
bunals generally.  First  of  aU,  of  course, 
it  is  clear,  as  you  say,  that  there  is  no 
uniformity  in  procedure,  every  Tribunal 

fixes  its  own? Mr.  Holland’.  We  do 

not  feel  terribly  strongly  about  that.  We 
do  make  it  a recommendation  that  there 
should  be  something  laid  down,  but  that 
is  to  cover  the  few  Tribunals  which  per- 
haps do  not  act  in  a judicial  way.  I 
think  most  of  them  do. 

4475.  These  Tribunals  have  been  in 
existence  for  ten  years  and  I dare  say 
the  difference  today  in  regard  to  pro- 
cedure between  Tribunals  is  very  differ- 
ent to  what  it  was,  let  us  say,  in  the  early 

days. ^Yes,  as  my  colleague  said,  we 

did  start  from  scratch,  and,  although 
there  have  been  and  are  other  adminis- 
trative tribunals,  this  is  one  of  the  par- 
ticularly busy  ones. 

4476.  And  the  very  fact  that  you  dis- 
cuss it  amongst  each  other  may  produce, 

or  tend  to  produce  a uniformity? 

think  it  does. — Mr.  Bailey : To  a certain 
degree.  Where  there  is  not  uniformity 
I do  not  think,  generally  speaking  again, 
that  it  is  a bad  thing,  that  that  particular 
tribunal  is  going  to  give  bad  decisions. 
It  is  a question  again  of  what  the  appear- 
ance of  it  is.  If  every  tribunal  is  uniform 
then  it  creates  a better  impression,  a 
better  appearance  for  people,  particularly 
lawyers,  who  appear  before  various  tri- 
bunals. I think  that  a lot  of  the  trouble 
has  arisen,  because  the  procedure  does 
vary  and  the  inference  from  that  is  that 
the  decisions  vary,  but  I do  not  think  it 
is  necessarily  so. 

4477.  I think  a lot  of  people  take  the 
view  that  you  can  have  a uniform  and 
fairly  strict  procedure  and  at  the  same 
time  keep  a quite  informal  atmosphere? 

^Informality  is  most  important  I 

think. 

4478.  You  would  on  that  basis  recom- 

mend some  tightening  up  of  the  proce- 
dure to  produce  uniformity? Most 

definitely,  yes. 

4479.  Assuming  always  you  can  keep 

your  informal  atmosphere? ^Yes.— 

Mr.  Holland:  We  find  it  very  difficult 
to  put  our  finger  on  anything  which  we 
know  ought  to  be  changed.  There  are 
one  or  two  points.  For  example,  I gather 
that  some  Tribunals  will  not  allow  cross- 
examination  of  witnesses  and  others  will 
only  allow  it  through  the  chairman. 
Without  saying  whether  they  should  or 


not  it  would  be  desirable  if  all  adopted 
the  same  attitude  so  that  practitioners 
would  know  where  they  were. 

4480.  Have  you  any  views  about  the 
oath,  because  I thiitic  I am  right  in 
thinking  that  the  Tribunal  has  no  power 

to  administer  the  oath? 1 think  our 

view  is  that  it  would  not  help. 

4481.  Is  it  that  you  do  not  think 
people  are  more  truthful  under  oath,  or 
that  you  are  afraid  that  the  administering 
of  the  oath  will  create  too  formal  an 

atmosphere? Mr.  Bailey:  It  would 

create  a formal  atmosphere,  and,  with 
the  majority  of  people  I do  not  think 
it  makes  any  difference.  If  they  are 
going  to  tell  the  truth  they  will  tell  it. 
— Mr.  Theobalds:  There  is  already,  of 
course,  the  statutory  declaration  which 
is  made  by  the  parties.  They  have  to 
sign  a declaration  that  the  statement 
given  to  the  Tribunal  is  true  to  the  best 
of  their  knowledge. 

4482.  I accept  all  you  say  but  for  my 
part  at  the  moment  I cannot  see  any 
reason  why  there  should  not  be  power 
to  administer  the  oath.  In  how  many 
cases  it  is  done  is  quite  a different  matter, 
but  why  should  there  not  be  power  to 

administer  the  oath? Mr.  Holland: 

There  would  be  no  objection. — Mr. 
Bailey : I think  there  would  be  objection 
to  it  being  a general  rule. 

4483.  So  far  as  a public  hearing  is 
concerned,  am  I right  in  thinking  that 
it  is  in  public  unless  for  some  good 
reason  the  tribunal  determine  otherwise? 
Mr.  Holland:  Yes. 

4484.  But  in  general  it  is  in  public? 

-Mr.  Bailey : In  general  the  hearings 

are  in  public.  If  a request  is  made  for 
a private  hearing  then  the  party  con- 
cerned is  asked  to  give  reasons  to  the 
Tribunal  at  the  commencement  of  the 
case. 

4485.  May  I go  back  to  the  member- 
ship of  the  Tribunal.  I notice  that  you 
recommend  that  sessional  fees  should 
be  reviewed  or  an  alternative  method  of 
remuneration  considered.  That  is 
obviouriy  'because  you  think  the  present 
remuneration  is  too  low.  Do  you  think 
that  it  should  be  reviewed  because  the 
fact  that  it  is  too  low  makes  it  difficult 

to  get  the  right  people? Mr. 

Holland:  We  probably  would  not  have 
made  any  recommendation  on  this  sort 
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of  thing  because  it  might  be  felt  pre- 
sumptive but  for  the  fact  that  the  Per- 
manent Secretary  to  the  Ministry  was 
very  widely  quoted  as  having  stated  that 
there  is  a difficulty  in  finding  suitable 
people.  We  had  never  really  appre- 
ciated this  point  and,  if  in  fact  there  is  a 
difficulty,  that  might  be  the  answer  to  it. 

4486.  They  are  not  very  hi^,  cer- 
tainly.  ^They  are  not  very  high  and 

were  fixed  in  1947. 

4487.  What  is  the  alternative  method 

of  remuneration  envisaged? Well, 

there  may  be  a difficulty  where  members 
of  the  Bar  are  concerned.  I do  not  know, 
but  what  was  in  our  minds  was  that  a 
chairman  or  member  of  a Tribunal  does 
take  on  a responsible  position  and  has 
to,  or  should,  keep  himself  or  herself 
informed  as  to  case  law  and  the  general 
trends,  and  so  forth,  of  any  new  Acts 
or  regulations.  He  must  also  hold  him- 
self available  to  be  called  upon.  We 
feel  that  it  might  be  fairer  to  pay  a 
retaining  fee  plus  a sessional  fee  so  that 
the  members  would  at  least  get  some- 
thing extra  for  what  they  do.  In  the 
lesser  populated  areas,  of  course,  there 
are  some  Tribunals  where  the  members 
may  be  called  upon  very  rarely,  but  they 
are  still  supposed  to  be  up  to  date  and 
know  what  is  going  on  and  what  to  do. 

4488.  I see  another  recommendation  is 
that  the  chairman  or  member — one  mem- 
ber at  any  rate — should  always  be  a 
lawyer,  and  there  may  be  an  advantage 
in  one  of  the  other  members  having 
valuation  experience.  The  evidence  is 
now  that  out  of  55  chairmen  in  England 
some  34  are  lawyers.  I do  not  think 
we  have  heard,  are  there  any  members 
that  have  valuation  experience,  or  would 

it  be  just  a chance  if  they  had? Mr. 

Bailey : Just  a chance. — Mr.  Holland : 
Yes,  just  a chance.  One  does  not  know. 
They  ;^e  appointed  by  the  Ministry  and 
presumably  their  (qualifications  are 
looked  at. 

4489.  Supposing  you  had  one  member 
with  valuation  experience  and  the  chair- 
man legally  qualified,  who  woiild  you 
choose  for  ffie  third  member? — - — I 
should  choose  a person  with  experience 
of  welfare  work  or  social  service  work, 
or  something  of  that  kind,  somebody 
representing  the  ordinary  person,  pos- 
sibly a member  of  a trade  union  in  some 
cases. — Mr.  Bailey : I am  wondering 
whether  it  is  clear  to  the  Committee  that 
a good  deal  of  the  cases  that  come 


before  a Tribunal,  particularly  furnished 
letting  cases,  are  not  a question  of 
apportioning  accounts.  There  is  a lot 
more  to  it  than  that  and  to  have  the 
cases  dealt  with  entirely  by  mechanical 
minds,  as  it  were,  would,  I think,  be 
most  unwise.  So  much  of  the  work  is  of 
a social  service  nature  that  I feel  it  is 
most  important  that  part  of  it  should 
be  represented  somehow. 

4490.  Coming  to  the  next  point  that 
is  always  in  issue,  the  question  of  giving 
reasons.  Assuming  that  in  general  every 
Tribunal  of  whatever  nature  should 
give  reasons,  what  do  you  say  about 

the  ijosition  of  these  Tribunals? Mr. 

Holland:  I think  on  ordinary  furnished 
lettings  there  is  very  little  that  can  be 
usefully  said.  The  Tribunal  reduces  the 
rent  of  a back  furnished  room  because 
having  seen  the  premise  and  appreciated 
what  the  tenant  is  getting,  and  having 
seen  the  outgoings  of  the  landlord  they 
decide  that  the  rent  is  too  high.  I do 
not  think  you  can  go  very  much  further 
than  that  on  the  ordinary  cases. 

4491.  Of  course,  there  are  a lot  of 
cases  I suppose  where  reasons  could  well 

be  given? Mr.  Bailey:  I think  so, 

particularly  in  the  bigger  cases,  in  blocks 
of  flats  and  possibly  the  larger  applica- 
tions under  the  1954  Act.  And,  of 
course,  there  are  points  of  law. 

4492.  That  brings  me  to  the  last  point 
I want  to  ask  you  about  and  that  is  the 
question  of  appeal.  Your  recommenda- 
tion is  that  there  should  be  some  appeal. 
I gather  that  you  agree  that  so  far  as  a 
point  of  law  is  concerned — ^unfortunately 
a great  number  of  points  of  law  arise 
under  the  Acts  which  tribunals  have  to 
administer — ^there  should  be  ultimate 

appeal  to  the  courts? Mr.  Holland: 

Yes,  Sir. 

4493.  And  equally  there  should  be  a 

remedy  in  the  courts  if  something  has 
gone  wrong  with  the  procedure? ^Yes. 

4494.  'Matters  which  are  now  dealt 

with  by  certiorari^ ^Yes. 

4495.  But  so  far  as  the  merits  are 
concerned,  the  three  guineas  or  the  four 
guineas,  are  you  saying  there  should  be 

any  appeal  on  that? As  we  have  said, 

it  is  a frightfully  difficult  thing.  We  do 
tend  to  divide  up  the  work  into  furnished 
lettings  cases  and  unfurnished  lettings 
cases.  It  would  be  very  difficult  to 
allow  an  appeal  in  the  first  type  of  case, 
because  the  ordinary  tenant  would  prob- 
ably be  frightened  of  going  to  the  Tri- 
bunal if  'there  was  a prospect  of  any 
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costs,  or  even  indeed  any  further  litiga- 
tion. Also,  as  you  have  indicated,  it 
would  be  very  difficult  to  find  grounds 
or  to  lay  down  any  grounds  for  an 
appeal  It  is  not  just  a mathematical 
computation,  the  Tribunal  have  to  go 
and  see  the  place.  Under  the  1954  Act 
it  is  almost  entirely  a practical  computa- 
tion, because  for  services  the  landlord 
comes  along  and  produces  elaborate  and 
detailed  figures  to  show  what  it  cost  him 
to  supply  all  these  services  in  1939  and 
what  it  costs  him  to  supply  them  now. 
He  generally  calls  expert  evidence  to 
support  his  figures,  and  the  difference 
between  those  two  figures  is  the  increase 
in  the  cost  of  services.  If  the  Tribunal 
does  not  agree  and  does  not  award  him 
the  difference  that  he  is  asking  for,  the 
Tribunal  must  have  come  to  the  con- 
clusion that  there  is  something  wrong 
with  his  figures  or  with  the  expert  wit- 
ness’s estimates.  So  that  I think  there 
is  scope  there  for  a Tribunal  to  say: — 
“You  have  said  that  the  cost  of  coke 
in  1939  was  so  much,  and  in  1954  it 
was  so  much,  and  that  you  have  con- 
sumed so  many  hundreds  of  tons. 
do  not  agree  with  that  and  we  will  tell 
you  why  we  do  not  agree  ”.  When 
you  come  to  the  1949  Act  cases,  you  are 
concerned  with  an  empty  hereditament, 
an  entire  unit.  The  Tribunal  have  to 
apply  some  principles  to  working  out 
what  is  a reasonable  rent  and  I do  not 
think  in  a case  like  that  there  is  any 
reason  why  they  should  not  say  what 
they  are.  Whether  of  course  the  parties 
will  get  assistance  from  it  is  another 
matter. 

4496.  They  are  both  cases  where 
reasons  could  be  given,  but  I am  con- 
sidering an  appeal  for  the  moment  on 
pure  fact.  Assuming  that  you  have  a 
legally  qualified  chairman,  a member 
with  valuation  experience  and  a memiber 
with  social  service  experience,  as  you 
have  sugg^ted,  do  you  recommend  an 
appeal  then  other  than  on  law  and 
irregularities  in  procedure,  and  if  so  to 

what  sort  of  tribunal? ^The  danger 

in  these  1949  Act  and  1954  Act  casw 
is  that  there  is  so  much  more  involved 
than  there  is  in  ordinary  furnished  let- 
tings cases.  It  may  be  that  a tribunal  is 
asked  by  a landlord  to  increase  the  rent 
from  £150  to  £300  a year.  That  is  a 
significant  amount  both  to  the  landlord 
and  the  tenant  and  we  feel  that  in  those 
sort  of  cases  it  might  be  advisable,  if 


either  party  wants  it,  for  the  decision  to 
be  reviewed. 

4497.  May  I interrupt  you  there,  I want 
to  get  it  clear?  If  the  landlord  has  not 
got  his  increase  to  £300  from  £150  which 
he  seeks  to  justify  on  his  figures,  it  must 
be  surely  on  one  of  two  grounds  unless 
someone  had  got  their  arithmetic  wrong. 
It  must  be  that  the  Tribunal  are  not  satis- 
fied that  some  particular  account  is 
genuine,  or  that  some  point  of  law  has 
arisen  whereby  they  eliminate  some 

item? ^Yes,  or,  with  respect,  they  may 

not  have  given  as  much  weight  or  enough 
weight  to  a certain  significant  item  than 
might  be  correct.  To  quote  an  obvious 
example — do  not  think  anybody  knows 
the  answer — you  get  two  houses  side  by 
side  in  a road,  one  was  purchased  in 
1939  for  £500,  another  has  recently 
changed  hands  for  £1,500.  The  Tribunal 
have  got  to  fix  a standard  rent  for  each 
of  those  houses.  What  capital  value  are 
they  going  to  start  off  with? 

4498.  That  is  a point  of  law,  is  it  not? 
1 would  not  say  so  because  the  Tri- 
bunal are  not  bound  to  allow  any  specific 
figure. 

4499.  They  have  set  out  their  reasons 
and  say : “ Because  this  was  only  bought 
for  £500  we  are  only  starting  at  £500  ”, 
that  is  either  right  or  wrong  in  law,  is  it 
noit?  I agree,  if  they  just  say;  “A 
reasonable  rent  for  this  is  ‘ X ’ pounds  ”, 
without  giving  any  reasons,  you  could 
not  upset  it  on  any  point  of  law  because 
there  are  no  reasons  given,  but  if  ^they 
say;  "The  way  we  calculate  is  this,  we 
start  with  this”,  and  then  if  they  have 
started  with  the  wrong  figure  surely  that 

is  a point  of  law? 1 would  have 

thought,  with  respect,  that  it  was  more  a 
point  of  valuation  because  they  are  not 
bound  by  any  formula.  The  only  help 
they  get  in  the  1949  Act  reads  as 
follows : “ Subject  to  the  provisions  of 
this  Act  the  rent  which  is  reasonable  for 
a dwelling-house  is  the  rent  which  is  in 
all  the  circumstances  reasonable  ...”  and 
that  is  as  far  as  you  get!  You  may  be 
right,  of  course,  but  I would  have 
thought  that  is  the  sort  of  thing  that  the 
Lands  Tribunal  is  doing  in  respect  of 
valuation  appeals.  They  do  in  fact  re- 
view decisions. 

4500.  If  one  did  have  an  appeal  to  the 
Lands  Tribunal,  would  you  extend  it  to 
all  decisions,  or  would  you  have  a sift- 
ing process,  or  apply  it  only  to  the  1954 


Printed  image  digitised  by  the  University  of  Southampton  Library  Digitisation  Unit 


EVIDENCE  OF  THE  SOCIETY  OF  CIVIL  SERVANTS  (RENTS  TRIBUNALS  BRANCH)  857 


Act  and  the  1949  Act,  and  would  it  be 
in  regard  to  security  of  tenure,  and  so 

on,  or  just  in  limited  cases? 1 suppose 

to  be  logical  it  should  be  everything, 
but  to  be  practical  I think  there  should 
be  a sifting  process. 

4501.  Mr.  Bowen  \ As  far  as  the  staff 

situation  is  concerned,  I gather  that  you 
would  be  satisfied  if  you  were  appointed 
by  the  Tribunal  but  became  civil  ser- 
vants on  appointment? ^Yes. 

4502.  Have  you  in  mind  recruitment 

being  confined  to  the  Civil  Service  or  re- 
cruitment being  quite  open? Mr. 

Bailey  : 1 do  not  think  we  have  really 
gone  into  that  very  much.  What  we  are 
saying  is  that  the  staff  should  be  re- 
sponsible to  the  Ministry  rather  than  to 
(the  .'Tribunal  itself  for  administration 
purposes,  that  the  Ministry  should  have 
control  of  the  administration,  and  con- 
sequently control  over  clerks  and  the  rest 
of  -the  staff,  that  the  Tribunal  itself 
should  be  divorced  from  the  staff  and 
Ministry  and  perhaps  appointed  by  the 
Lord  Chancellor’s  Office.  There  could 
then  be  no  question  of  the  staff  or  Clerks 
having  influence  upon  the  Tribunal’s  de- 
cision, which  appears  to  have  been  one 
of  the  complaints  put  forward. 

4503.  You  say  in  your  Memorandum: 

That  efficient  chairmen  and  members 

should  be  appointed  to  more  than  one 
tribunal  ”.  I know  it  must  vary  con- 
siderably but  can  you  give  me  some  idea 
as  to  how  frequently  the  chairmen  sit 

say  in  the  large  towns,  for  example? 

Mr.  Holland:  One,  two,  three  days  a 
week.  There  is  one  Tribunal  in  London 
which  is  very  busy  and  I believe  they  sit 
almost  every  day,  morning  and  after- 
noon. 

4504.  What  it  amounts  to,  certainly  in 

the  built-up  areas,  is  that  if  you  had  a 
•chairman  on  more  than  one  Tribunal  it 
would  almosit  tend  to  become  a full  time 
job? Yes,  it  would. 

4505.  Do  you  think  that  is  desirable 

or  undesirable? 1 do  not  see  anything 

•against  it.  It  is  being  done  to  some 
extent  now.  There  are  chairmen  who  are 
covering  more  than  one  tribunal. 

4506.  He  would  be  sitting  say  on  aver- 
age three  days  a week,  something  of  that 

kind? ^Yes,  and,  of  course,  sitting 

with  different  members  on  various 
Tribunals. 


4507.  Who  determines  what  members 

sit  on  particular  days? That  is  deter- 

mined by  the  Act  itself  because  the  Act 
provides  for  a chairman  and  two  mem- 
bers. It  provides  that  there  should  be 
appointed  certain  reserve  members  to  sit 
in  the  incapacity  or  other  absence  of  the 
members.  It  is  only  during  holiday 
periods  or  during  sickness  that  the 
reserve  members  are  called  in. 

4508.  I gather  from  what  you  say  that 
in  fact  very  little  use  is  made  of  reserve 
members  and  you  think  a great  deal 

more  use  should  be  made  of  them? 

We  think  so,  yes.— Mr.  Bailey : We  feel 
that  there  should  not  be  reserve  mem- 
bers at  all.  We  feel  that  all  the  avail- 
able personnel  that  are  satisfactory 
should  be  made  permanent  members  and 
should  work  on  a rota  system  instead  of 
being  appointed  to  one  tribunal.  That 
v^ould  give  a different  tribunal  and  you 
would  get  away  from  the  tendency  that 
after  ten  years  three  people  being 
together  become  too  much  of  a family 
and  too  stereotyped  in  dealing  with  cases 
in  general.— Mr.  Holland:  We  are  not 
saying  that  that  has  happened,  but  it 
could. 

4509.  As  far  as  appeals  are  concerned 
I gather  that  your  attitude  is  that  you 
are  not  happy  about  having  appeals 
confined  solely  to  points  of  law  and 

points  of  procedure? Speaking  for 

my  own  tribunal— I think  I can  speak 
for  them  and  for  many  others — think 
they  would  be  happier  if  there  was  some 
appeal,  because  in  some  of  these  cases 
very  l^ge  sums  of  money  are  involved. 
Sometimes  a Rent  Tribunal  wiQ  give  de- 
cisions which  have  either  deprived  a 
landlord  or  deprived  a tenant  of  far 
more  money  than  a County  Court  judge 
has  been  involved  in  sitting  all  day.  Yet 
the  County  Court  judge  may  be  appealed 
against. 

4510.  You  deal  with  this  subject  tenta- 
tively, but  you  sugg^t  going  to  a special 
appeals  tribunal  and  from  there,  if  neces- 
sary, to  the  Lands  Tribunal? — ^Yes. 

4511.  Why  have  you  got  that  interven- 

ing tribunal,  is  there  any  reason  why 
you  should  not  go  direct  to  the  Lands 
Tribunal? ^No. 

4512.  It  is  three  bites  at  the  cherry,  is 

it  not?  I wonder  if  you  would  be  con- 
tent with  two? ^Possibly  we  did  not 

give  sufficient  thought  to  that.  I think 

■ perhaps  the  Lands  Tribunal  is  the 
obvious  body. 
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4513.  Then  you  have  in  mind,  as  I 
understand  it,  a re-hearing  just  the  same 

as  before  the  Lands  Tribunal. Yes.  I 

thinlc  for  the  sifted  cases — do  not  pre- 
sume to  suggest  who  is  going  to  do  the 
sifting. 

4514.  Someone  has  to  decide  whether 

an  appeal  should  be  made,  or  not? 

Yes.  Mr.  Theobalds:  We  did  think  it 
would  be  a safeguard  against  frivolous 
appeals. 

4515.  That  could  be  dealt  with  by 
power  to  award  costs.  Do  you  think  that 
would  be  an  adequate  safeguard?—^ — 
Mr,  Holland : I should  think  so,  yes. 

4516.  Lord  Linlithgow : Mr.  Holland, 

you  mentioned  die  question  of  two 
houses,  one  which  was  bought  in  1939 
for  £500  and  another,  exactly  die  same, 
wMch  has  just  changed  hands  for  £1,500. 
I was  not  quite  clear  what  you  had  in 
mind.  What  I want  to  ask  you  is  this ; 
can  you  conceive  it  as  possible  that  a 
Rent  Tribunal  would  use  the  difference 
between  those  two  figures  to  establish  a 
different  rent  in  two  cases? ^Yes. 

4517.  What  possible  grounds  can  there 

be  for  that? ^It  depends,  of  course, 

which  comes  first.  They  might  have 
dealt  with  the  £500  one  before  they  had 
the  problem  of  the  £1,500  one. 

4518.  I am  assuming  that  in  evidence 

the  chap  whose  house  is  valued  at 
£1,500  is  being  asked  for  a reduction  in 
rent? ^Yes. 

4519.  He  says : “ No,  I cannot  do  that. 
This  house  is  worth  £1,500,  I have  my 
capital  invested  in  it  and  I want  a reason- 
able return  on  my  money”.  If  it  was 
said  that  the  house  next  door  was  bought 
for  £500  he  would  reply : " I cannot  see 
why  it  should  affect  me.  I have  paid 
£1,500  for  this  house  and  I want  a 

reasonable  return  on  my  money.” ^We 

are  not  competent  to  say  what  the  Tri- 
bunal would  say  because  we  do  make  it 
clear — ^at  least  I do — that  whatever  hap- 
pens it  is  not  our  fault.  We  merely 
administer  the  Tribunals  and  we  do  not 
know  necessarily  what  is  in  the  minds  of 
the  members.  If  we  did  I do  not  think 
we  should  disclose  it.  But  taking  these 
two  examples,  let  us  say,  for  example, 
that  10  per  cent,  would  cover  everything. 
10  per  cent,  on  £500  would  give  you 
£50.  and  10  per  cent  on  £1,500  would 


give  £150;  no  one  could  say  that  a 
reasonable  rent  for  two  identical  houses 
could  differ  like  that,  one  would  be  un- 
reasonable, but  I do  not  know  the 
answer. — Mr.  Bailey : What  I think 

would  happen  would  be  that  normally 
they  would  make  allowance  for  the  in- 
creased value  of  the  house  which  was 
bought  cheaply  before  the  war,  but,  on 
the  other  hand,  they  might  well  take  into 
account  that  the  landlord  had  paid  more 
than  a reasonable  price  for  the  house  to- 
day and  might  not  necessarily  allow  the 
full  amount.  I think  the  idea  of  rent 
control,  in  the  first  place,  was  to  fix 
reasonable  rents  and  not  scarcity  rents. 
If  you  do  take  the  scarcity  capital  value 
of  the  house  well  then  you  are  getting 
some  scarcity  element  in  the  rent  which 
the  Tribunal  is  fixing.  I am  not  saying 
that  is  wrong  or  that  the  tribunals  do 
not,  or  should  do  it. 

4520.  I would  have  thought  it  was  an 
awfully  difficult  matter  to  establish  a 
reasonable  rent  in  any  case  except  per- 
haps by  reference  to  the  rents  in  the 

area  for  the  same  type  of  house. Mr. 

Holland : That,  of  course,  would  depend 
on  when  they  were  let. — Mr.  Bailey:  I 
do  not  think  that  is  much  help.  A land- 
lord would  generally  say : “ I do  nbt 
know  what  to  charge.  Mrs.  Brown  down 
the  road  charges  three  guineas,  so  I do.” 
He  does  not  normally  say: — “I  work 
out  the  rent  at  three  guineas  taking  into 
account  my  outgoings,” — ^not  at  least  the 
small  landlord,  and  the  majority  of  the 
furnished  lettings  are  by  small  landlords 
not  by  professional  landlords.  They  are 
in  many  cases  tenants  themselves. 

4521.  Do  you  think  Rent  Tribunals  are 

necessary? 1 would  say  this:  the 

housing  situation  in  1946  was  such  that 
people  had  to  pay  unreasonable  prices 
for  accommodation ; the  position  from 
our  experience — there  is  no  doubt  about 
it — is  exactly  the  same  today.  There  is 
just  as  big  a shortage  today,  if  not  a 
bigger  one,  than  in  1946,  the  only  differ- 
ence is  that  in  1946  when  a couple  were 
looking  for  a flat  or  house  and  could  not 
get  one  they  were  quite  perturbed  about 
it,  but  today  people  are  resigned  to  the 
fact  that  they  hpe  to  live  three  and  four 
in  a room,  which  they  are  doing. — Mr. 
Holland:  And,  of  course,  they  are 

becoming  accustomed  to  high  prices. 

4522.  Mr.  Symons:  We  have  heard  a 
lot  about  the  fact  that  we  should  have 
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legally  qualified  chairman  and  a proper 
procedure — in  other  words,  justice  should 
be  done.  You  also  said  to  Lord 
Linlithgow  that  it  was  not  for  you,  the 
Clerks,  to  say  what  the  Tribunal  should 
do.  Yet  I notice  at  the  beginning  of 
your  recommendations  you  say  that  fur- 
nished rents  are  too  high.  That  may  or 
may  not  be  so,  but  it  strikes  a different 
note  altogether  from  that  in  your  answer 
to  Lord  Linlithgow,  and  in  the  discussion 

this  afternoon. ^We  have  statistics 

that  show  that  Tribunals  generally  are 
reducing  rents  by  about  an  average  of 
30  per  cent,  in  furnished  cases.  With 
respect,  if  you  come  across  members  of 
the  public,  as  we  do,  who  are  seeking 
furnished  accommodation  and  they  tell 
you  the  sort  of  rents  that  are  being  asked 
and  that  they  certainly  cannot  afford  to 
pay  then  you  get  the  impression  that 
those  rents  are  too  high. 

4523.  That  links  up  with  another 
remark  that  you  made  that  in  the  choice 
of  personnel  for  the  tribunals  the  social 
service  element  is  a very  important  one. 
It  may  be  that  impartial  justice  in  the 
case  of  Rent  Tribunals  is  only  part  of 
the  story  and  that  there  is  the  social 
service  element  in  trying  to  reduce  rents 
for  people  that  cannot  pay  them — Mr. 
Bailey : That  is  not  a reason  for  a reduc- 
tion in  the  rent.  A place  is  either  worth 
“X”  pounds  or  not.  It  is  not.,  'hether 
a person  is  in  a position  to  pay  it,  that 
is  a different  matter  altogether. 

4524.  This  furnished  rent  business  has 
been  going  on  since  1946,  and  you  would 
have  thought  that  if  Rent  Tribunals  had 
been  doing  their  job  for  ten  years  they 
would  have  got  rents  to  the  right  level? 

Many  people  still  will  not  come 

forward.  In  many  of  the  working  class 
districts  in  London  you  have  families  of 
four  and  five  people  in  one  room  and, 
although  they  may  know  they  are  paying 
an  exorbitant  rent,  their  first  considera- 
tion when  they  come  into  the  office  is : — 
‘‘  Can  I be  thrown  out?  ”. — Mr. 
Holland:  That  is  the  biggest  deterrent, 
there  is  no  doubt  about  that.  We  have 
said,  I think,  something  about  the  weak- 
nesses in  the  Acts.  There  is  no  doubt 
about  it  that  Tribunals  have  been 
restrained  from  doing  all  that  they  might 
have  done  through  the  weaknesses  of  the 
Acts,  and  in  some  cases  through  lack  of 
co-operation  by  the  local  authorities. 
The  local  authority  may  refer  cases  to 
the  tribunal,  so  that  if  you  get  a very 
timid  tenant  and  perhaps  rather  an 


aggressive  landlady  you  can  say  to  the 
tenant: — “Look,  if  you  do  not  want 
to  show  your  hand  in  this  and  get  thrown 
out  go  and  tell  the  local  authority 
In  those  few  cases  where  the  l(^al 
authority  have  acted  they  have  not  just 
made  an  application,  they  have  had  a 
look  themselves  first  just  to  get  an  idea 
that  prima  facie  there  is  an  overcharge 
and  then  they  have  made  an  application. 
Their  application  seems  to  carry  rather 
more  weight  than  that  of  the  tenant. — 
Mr.  Theobalds : We  wanted  to  stress  the 
social  service  aspect  of  the  work  because 
of  the  important  question  of  security  of 
tenure.  In  furnished  letting  cases  you 
have  problems  arising,  for  example,  from 
two  women  sharing  a kitchen.  Those 
are  the  types  of  problems  on  which  we 
think  a third  member  with  local 
authority  experience  of  sitting  on  various 
housing  and  social  welfare  committees 
could  help  the  Tribunal  generally. 

4525.  Lord  Justice  Parker:  Do  local 
authorities,  if  they  are  approached  by  a 
tenant,  consider  'the  matter,  view  the 
premises  and  place  the  application  on 

their  own  behalf? Mr.  Holland: 

They  can  and  they  have  done  on  very 
few  occasions.  My  colleague  from 
Wimbledon  has  received  many  applica- 
tions, but  some  local  authorities  do  not 
— more  do  not  than  do. 

4526.  Your  complaint  is  that  they  do 

not  do  it  often  enough,  is  that  it? 

I do  not  know  that  it  is  for  us  to  com- 
plain, but  I do  feel  that  on  such  occa- 
sions as  they  could  usefully  do  so  they 
often  do  not. 

4527.  I can  understand  that  it  may 

well  be  that  if  one  of  the  parties  com- 
plains it  might  be  better  if  they  take  it 
up  rather  than  the  tenant? Yes. 

4528.  At  the  same  time,  it  rather 
horrifies  me  if  you  are  suggesting  that 
without  any  complaint  being  made  to 
them  at  all  local  authorities  should,  as  it 

were,  fish  round? ^No,  1 do  not 

suggest  that. 

4529.  One  recalls  the  Paddington 

case? ^That  was  deplorable. 

4530.  You  are  not  suggesting  that? 

^No. 

4531.  You  are  only  suggesting  that  it 

might  be  allowed  where  tenants  are  com- 
plaining?  In  the  case  where  the  local 

authority  has  knowledge  that  there 
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ought  to  be  an  application,  but  the 
tenants  are  too  frightened  to  make  it. — 
Mr.  Theobalds:  We  have  heard  of  cases 
of  disgraceful  overcharging  in  London, 
particularly  since  the  influx  of  Jamaicans 
into  London.  There  have  been  many 
cases  where  unscrupulous  landlords  have 
crowded  rooms  with  Jamaicans  and 

{The  witnet 


charged  really  excessive  rents.  Com- 
plaints have  been  made  to  local  autho- 
rities, and  where  the  local  authority  is 
vigilant  applications  have  been  made  to 
the  Tribunal.  I think  those  are  the 
types  of  cases  we  have  in  mind. 

Lord  Justice  Parker:  Thank  you  for 
coming  here  and  giving  your  evidence. 

's  withdrew) 


Memorandum  submitted  by  Mr.  R.  C.  Hines 
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admitted  a Solicitor  in  December,  1946,  and 
nf  ^ m whole-time  employment  as  the  Solicitor  in  charge 

of  the  Legal  Advice  Centre  at  Cambridge  House,  No.  131,  Camberwell  Road  S.E.5. 

Am  a«rf  not  necessarily  those  of  the  Incorporated  University 
Settlement  of  which  the  Centre  is  one  of  the  departments.  The  Settlement  is  a 
company  limited  by  guarantee,  incorporated  not  for  profit,  and  having  for  object 
ffie  carrying  on  of  educational  and  charitable  work  in  South  London.  The  puipose 
m “ carrying  on  the  Legal  Advice  Centre  is  to  give  legal  service 

are  too  narrow  to  permit  of  their  paying  proper  professional 
charges  for  such  service  and  whose  problems  are  not  covered  by  any  official  system 
of  legal  aid  or  advice.  The  rules  laid  down  for  the  conduct  of  the  Centre  prescribe 
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that  applicants  shall  have  incomes  not  exceeding,  in  the  case  of  single  persons, 
£5  lOs.,  and,  in  the  case  of  married  persons,  not  exceeding  £6  10s.  per  week, 
increased  by  10s.  a week  for  a first  child  and  by  a further  5s.  for  each  child 
after  the  first.  No  charge  is  made  to  applicants  by  the  Centre  save  2s.  6d.  for 
an  interview,  ^ which  charge  is  made  with  the  knowledge  and  consent  of  the  Law 
Society  and  is  remitted  in  case  of  persons  wholly  dependent  on  Pension  or  on 
National  Assistance,  or  who  otherwise  credibly  appear  unable  to  afford  such  fee. 
In  a case  where  representation  before  a Court  or  Tribunal  is  needed  by  an 
applicant  and  the  matter  is  one  not  eligible  for  official  legal  aid,  Counsel  can  be 
briefed  by  the  Solicitor  in  Charge  of  the  Centre,  but  only  (in  order  to  comply 
with  Bar  etiquette)  if  these  can  be  paid  by  the  applicant  or  by  some  charity, 
or  by  his  family  or  acquaintance,  the  traditional  minimum  fee  to  Counsel  to 
appear,  viz.,  £2  4s.  6d.  Though  applicants  may  come  from  all  parts  of  the 
South  London  area,  some  70  per  cent,  of  the  total  reside  in  the  immediately 
adjacent  boroughs  of  Camberwell,  Lambeth  and  Southwark.  Some  3,000  persons 
apply  to  the  Centre  annually  for  advice. 

2.  Of  the  difficulties  occasioaed  to  persons  of  limited  means  in  cases  before 
Administrative  Tribunals  when  the  tight  of  legal  representation  is  expressly 
excluded. 

(a)  Statement  of  the  Difficulties 

Among  the  persons  who  from  time  to  time  have  cases  before  administrative 
tribunals  there  are  very  many  who  completed  their  formal  education  at  the  age 
of  14  and  have  since  passed  their  time  in  manual  employment.  Such  persons  have 
very  little  experience  of  writing  of  letters.  They  commonly  have  resided  all  their 
lives  with  their  family  and  their  relations  and  all  their  friends  and  acquaintances 
live  within  a short  distance  of  them,  wherefore  they  do  not  have  much  occasion 
for  writing  private  letters.  Neither  do  they  have  great  occasion  for  the  writing  of 
letters  of  business,  their  engagements  of  employment  being  invariably  wholly  oral 
and  their  shopping  and  purchases  also  not  involving  correspondence.  (What 
difficulties  this  want  of  ability  to  express  oneself  coherently  in  writing  occasioned 
in  family  and  domestic  matters  was  observed  and  commented  upon  during  the  late 
war  by  those  concerned  with  military  and  civilian  morale.) 

The  difficulty  to  which  attention  is  drawn  is  by  no  means  limited  to  the  not 
inconsiderable  number  of  persons  who  for  one  reason  and  another  are  wholly 
illiterate.  These  latter  are,  of  course,  in  a peculiarly  difficult  position,  but  experience 
shows  that  it  is  nevertheless  the  fact  that  persons  by  occupation  manual  workers, 
or  the  wives  or  dependants  of  such  persons,  though  well  able  to  read  for  example 
a newspaper  and  to  write  also  are,  nevertheless,  often  completely  at  a loss  when 
it  comes  to  making  statements  on  matters  of  business  in  any  adequate  manner. 
The  consequence  is  that  they  are  put  at  a disadvantage  on  any  occasion  when  it 
is  necessary  to  submit  a statement  in  writing  to  any  tribunal  or  other  official 
organisation. 

All  the  above  remarks  with  regard  to  the  difficulty  encountered  by  such  people 
in  submitting  statements  in  writing  app-ly  with  even  greater  force  when  it  comes 
to  such  persons  making  oral  representations  on  their  own  behalf  before  a tribunal. 
It  is  a noteworthy  and  curious  feature  of  our  system  of  education  that  notwith- 
standing this  is  a proclaimed  democracy  and  therefore  affairs  are  supposed  to  be 
governed  to  a very  large  degree  by  public  discussion  and  debate,  there  is  neither 
in  our  public  nor  in  our  private  systems  of  education  any  great  attention  paid  to 
formal  training  in  oratory  or  rhetoric ; or  if  instruction  is  nowadays  commonly 
given  in  public  speaking  in  the  majority  of  State  schools,  it  does  not  seem  to 
have  been  given  in  the  times  when  the  majority  of  weekly  wage  earners,  now 
adult,  were  at  school.  (Further,  even  to-day,  it  would  appear  that  what  is 

sometimes  called  civics,  that  is  the  instruction  of  older  children  in  the  set-up 
of  central  and  local  government,  is  an  overlooked  subject,  with  the  result  that  it  is 
not  until  a wage  earner  has  occasion  to  deal  with  a tribunal  that  he  commonly 
so  much  as  knows  that  such  a tribunal  exists.) 
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Weekly  wage  earners  following  manual  occupations  do  not  commonly  have  any 
occasion  for  public  speaking.  All  the  above  factors  therefore  puts  such  persons 
at  a very  great  disadvantage  when  the  occasion  arises  that  they  have  got  to 
explain  their  situation  before  a tribunal,  when  the  facts  to  be  presented  are  quite 
often  of  considerable  complexity.  Additionally  the  occasion  when  the  applicant 
has  to  appear  before  the  tribunal  is  frequently  one  when  his  health,  both  physical 
and  nervous,  may  well  be  below  par ; and  not  infrequently  the  circumstances  are 
such  that  he  has  lately  by  illness,  accident,  or  other  misfortune,  come  off  a fairly 
high  earning  level  to  be  dependent  upon  payments  under  National  Insurance  or 
National  Assistance  ; and  is  therefore  a prey  to  anxiety  and/or  a sense  of  grievance. 

The  fact  that  the  procedure  before  Tribunals  is  informal  and  that  experience 
shows  that  tribunals  for  the  most  part  manifest  all  due  regard  for  impartiality 
and  die  rules  of  right  reason  and  natural  justice,  does  not  overcome  the  dismay 
felt  by  many  persons  when  they  are  confronted  with  the  fact  that  they  are 
debarred  from  being  legally  represented.  It  is  submitted  that  it  is  fundamental  to 
the  political  health  of  the  community  that  the  highest  regard  be  paid  to  that  maxim 
that  justice  should  not  only  in  fact  be  done,  but  that  it  should  manifestly  appear 
to  be  done  ; and  that  it  is  a disregard  of  that  principle  for  the  State  to  establish 
any  court  or  tribunal  to  deal  with  disputes  arising  either  between  one  citizen  and 
another  or  between  a citizen  and  a government  department,  at  which  a citizen 
shall  be  expressly  prohibited  from  having  legal  representation.  When  a case  is  one 
between  a citizen  and  a government  department,  then  the  absence  of  the  right  of 
legal  representation  encourages  the  notion  that  “they” — i.e.,  the  bureaucracy— are 
pushing  “ us” — ^i.e.,  ordinary  people — around  ; and  expressions  of  opinion  to  that 
effect  are  very  common  and  frequent  among  those  who  find  themselves  necessitated 
to  go  before  a tribunal  without  being  represented  legally.  In  aU  such  cases  it  needs 
to  be  recollected  that  the  disgruntlement  is  felt  and  expressed,  not  only  by  the  party 
immediately  concerned,  but  also  by  such  of  his  relatives  and  friends  as  take  any 
degree  of  interest  in  his  affairs. 

The  difficulties  arising  from  want  of  legal  representation  are  not  cured  by  enacting 
that  the  party  may  be  represented  by  any  person  other  than  a lawyer.  The  weekly 
wage  earner  who  is  a member  of  a Trades  Union,  can  indeed  have  the  services  of  a 
Trades  Union  representative ; and  such  officials  doubtless  acquire  a great  experience 
and  have  a high  degree  of  competence  in  tribunal  matters  ; but  there  are  still  very 
many  employed  persons  who  are  not  members  of  Trades  Unions  and  this  will  con- 
tinue to  be  so  indefinitely.  If  the  services  of  a Trade  Union  are  not  available,  to 
whorn  can  the  average  weekly  wage  earner  turn?  A few  may  be  sufficiently  con- 
stant in  their  attendance  at  some  place  of  worship  to  ask  their  Minister  of  Religion  ; 
but  they  will  frequently  be  very  hesitant  to  make  such  a request ; and  even  if  they 
do,  the  Minister  may  well  take  the  view  that  he  cannot  see  his  way  to  act  as  an 
advocate.  Most  people  are  fairly  well  acquainted  with  at  least  one  doctor  ; but  the 
average  General  Practitioner  is  so  busy  that  he  would  almost  certainly  be  unable 
to  agree  to  take  time  off  to  appear  before  a tribunal  as  an  advocate  on  behalf  of 
one  of  his  patients.  In  default  of  what  may  be  termed  professional  parsons,  the 
party  concerned  has  of  course  the  right  to  approach  any  friend.  The  difficulty  here 
is  that  even  if  the  person  concerned  to  obtain  a spokesman  does  number  among 
his  acquaintances  someone  whom  he  regards  as  more  fluent  in  speech  and  more 
competent  to  present  a case  than  he  is  himself,  he  will  feel  that  it  is  asking  a lot 
even  of  a very  close  friend,  to  undertake  such  a task  ; particularly  as  the  friend’s 
undertaking  it  will  invariably  mean  that  the  friend  will  have  to  take  time  off  from 
his  occupation.  Long  experience  at  this  Centre  in  dealing  with  the  less  well  paid 
members  of  the  weekly  wage  earning  section  of  the  community,  shows  how  wide- 
spread is  the  difficulty  felt  by  such  people  in  requesting  time  off  for  anything  except 
personal  bereavement  and  also  how  general  is  the  practice  of  deducting  wages,  if 
time  off  is  requested  and  granted,  whatever  may  be  the  reason  for  the  leave  of 
absence.  The  sum  of  all  which  is  that  among  the  class  of  persons  with  whom  a Poor 
Man’s  Lawyer  has  to  do,  .to  enact  that  before  a tribunal  a party  may  be  repre- 
sented by  any  person  other  than  a lawyer,  is  tantamount  in  the  majority  of  cases 
to  enacting  that  he  shall  not  be  represented  at  all. 
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(b)  Illustrative  Example 

A case  wbicib  illustrates  some  of  the  points  made  above,  concerned  a party,  a 
married  man,  who  was  suddenly  stricken  with  a heart  attack  which,  after  confining 
him  to  bed  for  some  days,  necessitated  his  removal  to  hospital,  where  he  remained 
for  several  months.  A few  days  before  his  entry  into  hospital,  when  he  was  in  a 
very  shaky  condition  and  far  from  fit  to  attend  to  any  matter  of  business,  he  fiUed 
up  a form  claiming  Sickness  Benefit ; and  the  same  was  paid  to  him  for  a period 
of  some  four  months.  After  14  days  back  at  work,  he  had  a fresh  heart  attack, 
was  certified  again  wholly  incapable  of  work  and  again  claimed  Sickness  Benefit. 
The  rate  at  which  he  was  paid  for  this  second  period  was  different  from  that  at 
which  he  had  been  paid  on  the  first  occasion ; and  he  commented  on  this  to  an 
official  of  the  Ministry  of  National  Insurance,  who  made  some  observation  to  the 
effect  that  the  difference  was  due  to  the  fact  that  the  financial  position  of  his  wife 
was  no  longer  the  same.  After  some  weeks  the  party  was  certified  medically  fit  for 
light  work  and  duly  registered  at  the  Labour  Exchange  accordingly ; and  in  the 
next  month,  when  drawing  National  Unemployment  Benefit  supplemented  by 
National  Assistance,  he  received  a letter  fromi  the  Ministry  of  National  Insurance 
as  follows : — 

“ Dear  Sir,  A doubt  has  arisen  whether  you  were  entitled  to  Sickness  Benefit 
amounting  to  £ which  you  received  for  the  period  (in  question). 

Dependents’  benefit  was  paid  in  respect  of  your  wife  during  the  period  she  was 
earning  more  than  40s.  per  week. 

It  is  therefore  proposed  to  refer  your  claim  to  the  Insurance  Officer  for  a 
decision  whether  you  were  in  fact  entitled  to  the  benefit  in  question.  The 
Insurance  Officer  will  be  asked  to  decide  at  the  same  time  whether,  if  your 
claim  is  disallowed,  you  are  liable  to  repay  the  money. 

If  you  wish  to  put  forward  any  statement  on  this  matter,  you  should  do  so 
within  seven  days  of  the  date  of  this  letter.  Your  statement  should  be  made 
on  the  back  of  this  letter  and  signed  by  you  and  should  be  sent  to  this  office 
to  be  put  before  the  Insurance  Officer.  A stamped  addressed  envelope  is 
enclosed  for  your  use.  Yours  faithfully.  Manager. 

Note.  Under  regulation  21  of  the  National  Insurance  (Determination  of 
Claims  and  Questions)  Regulations  1948,  a decision  given  on  review  or  appeal 
shall  require  repayment  of  the  benefit  overpaid,  in  so  far  as  it  is  not  directed 
to  be  treated  as  paid  on  account  of  some  other  benefit,  unless  the  person  con- 
cerned is  shown  to  the  satisfaction  of  the  Insurance  Officer  to  have  acted  in 
good  faith  in  all  respects  as  to  the  obtaining  and  receipt  of  benefit.” 

It  is  a matter  for  comment  that  in  an  official  communication  raising  the  question 
whether  a citizen  has  acted  in  good  faith,  he  should  be  requested  to  make  his  answer 
on  the  hack  of  the  Ministry’s  letter,  with  the  result  that  unless  he  has  the  wit  to 
make  a copy  of  the  letter  received,  he  will  have  no  record  of  the  allegations  made 
against  him. 

The  recipient  of  the  communication  made  a reply  to  the  effect  that  his  conten- 
tion was  that  he  acted  in  good  faith  i and  that  at  ffie  time  he  had  been  about  to  go 
to  hospital  he  had  filled  up  the  form  to  the  effect  that  his  wife  was  at  home  from 
her  job  to  look  after  him,  as  was  the  fact,  and  that  as  soon  as  she  returned  to  her 
job,  his  wife  herself  wrote  to  the  Ministry  to  that  effect ; and  from  then  on  no 
query  had  been  raised  by  the  Ministry  and  he  had  had  no  notion  that  anything 
was  wrong  at  all  till  when,  making  his  further  application  for  National  Sickness 
Benefit,  he  learned  that  the  increase  was  not  payable  because  his  wife  had  earned 
during  the  relevant  period  more  than  40s.  Od. 

The  Ministry  in  reply  notified  him  that  they  considered  that  the  original  appli- 
cation had  not  been  made  in  good  faith  and  informed  him  of  his  right  to  appeal  to  a 
tribunal ; and  the  applicant  forthwith  gave  notice  of  his  intention  to  exercise  that 
right. 
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“ Statutory  Instrument  No.  1 144  of  1948,  Regulation  13  (1)  provides  that  a claimant 
shall  be  entitled  on  any  appeal  to  a local  tribunal,  within  the  definition  of  which  an 
appeals  tribunal  set  up  by  the  Ministry  of  National  Insurance  falls,  to  be  repre- 
sented by  any  person  not  being  a Solicitor,  Barrister  (or  Scots  Advocate),  ^ 

The  situation  is,  therefore,  that  this  man,  a sufferer  from  heart  trouble  of 
serious  nature,  cannot  have  any  lawyer  to  represent  him  at  a hearing  before  a 
Tribunal,  and  the  issue  to  be  tried  is  whether  he  did  or  did  not  do  an  act  in  good 
faith.  Such  a charge  is  calculated  to  cause  anxiety  to  a person  of  robust  health  • 
how  much  more  to  a person  who  suffers  from  heart  weakness.  Moreover,  this  case 
is  an  instance  of  a man  being  denied  the  right  to  be  legally  represented  ’when  the 
issue  to  be  decided  by  the  Tribunal  is  one  of  such  a nature  that  should  it  be  held 
by  the  Tribunal  that  he  did  not  make  the  application  in  good  faith,  then  he  might 
be  liable  to  a criminal  charge.  * 

(c)  Submission  of  Proposals  to  Remedy  the  Difficulties 

The  proposal  submitted  to  remedy  the  difficulties  set  forth  above  is  quite  simolv 
that  it  should  be  enacted  before  every  Tribunal  howsoever  consituted  and  by  whatso- 
ever name  it  may  be  called,  any  party  appearing  before  the  same  shall  have  the 
same  right  of  legal  representation  as  he  has  in  the  County  Court. 


3.  Of  the  difficulties  occasioned  to  poor  persons  in  cases  before  administrative 
IMbunals  where  the  law  gives  a right  to  legal  representation  but  makes  no  pro- 
vision either  for  legal  aid  or  for  payment  of  costs. 

(a)  Statement  of  the  Difficulties 

In  proceedings  before  Tribunals  where  the  law  gives  to  a party  the  right  to  be 
legally  represented,  great  difficulty  arises  when  the  party  is  not  able  to  afford  to  pay 
the  costs  of  such  representation,  and  all  the  observations  made  in  paragraph  2 (ii) 
of  this  memorandum  apply.  Indeed  from  the  point  of  view  o-f  the  common  weal 
It  IS  even  more  serious  that  a person  should  be  debarred  from  being  legally  repre- 
sented before  a Tribunal  for  want  of  means,  than  by  reason  of  an  enactment  of  law 
smce  It  ii^ediately  gives  rise  to  the  notion  that  there  is  " one  law  for  the  rich 
^d  one  for  the  poor”,  and  puts  into  circulation  again  that  hoary  jest  that  the 
law  IS  like  the  Ritz  Hotel,  open  to  all  provided  one  can  pay  to  get  into  it. 

AU  the  arguments  set  forth  in  the  report  of  the  Rushcliffe  Committee,  as  a result 
of  which  Paritament  passed  the  Legal  Aid  & Advice  Act,  1949,  whereby  legal  aid 
IS  granW  officially  to  persons  of  limited  means  in  the  High  Court  and  in  the 
Court,  apply  with  the  same  force  to  the  question  of  legal  aid  to  enable  persons 
of  tamted  means  to  be  represented  at  hearings  before  tribunals.  There  is  no  validity 
in  the  argument  that  the  simpler  procedure  and  greater  informality  of  tribunals 
renders  such  representation  unnecessary.  Is  it  not  the  ordinary  and  accepted  prac- 
tice tor  every  person  of  substance  who  is  a party  to  proceedings  before  a tribunal 
-I'*  Persons  of  means  to  conduct 

foliSy  ^ tribunal  in  person  is  regarded  as  a mark  of  eccentricity  and 

rnlyr't  degree  the  procedure  before  a tribunal  is  simpler  than  in  a 

anv  bisdc^f ‘ dave  to  appear  before 

^ 1 P.«f“ns  who  suffer  from  such  disabilities  as  stammering, 

hrleW  a handicapped  before  a tribunal  as  they  will 

coiirtf  mL  'tI  ,^datever  the  differences  in  procedure  between  tribunals  and 

y?dnra  ^ *e  alleged  greater  simplicity  and  informality  of  tribunal  pro- 

ffie  snhWt  kT  ““fibute  towards  the  effective  administration  of  justice, 

in  a r-onS  S ^ tribunals  are  not  infrequently  as  involved  as  those  arising 
actions  which  interests  at  stake  as  important  to  the  parties  concerned  as  in 

f before  a civil  court.  For  example:  in  a claim  for  a pension 
confer  f “ necessary  for  the  tribunal  often  to 

dorm!qr.scW  ^ “f  history  going  back  for  many  years  and  running  to  more  than  a 
himal  printed  pages  of  foolscap  typescript ; so  likewise  in  a case  before  a tri- 

auentlv  a ^‘^?“stnal  Injury  or  Disablement  Benefit,  there  is  fre- 

examined,  often  with  conflicting  medical 
^ forth.  A Rent  Tribunal  has  essentially  two  issues  to  consider. 
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First,  what  is  the  fair  rent,  and  secondly,  whether  any,  and  if  so  what,  length  of 
security  of  tenure  shall  be  granted,  which  calls  for  the  examination  of  what  is  often 
very  lengthy  and  wide  ranging  evidence,  much  of  which  is  usually  conflicting. 

Indeed^  there  appears  no  logical  reason  why  legal  aid  should  not  be  available 
before  tribunals,  if  the  necessity  of  it  is  admitted  in  the  County  Courts.  It  is  well 
said  in  The  Growth  of  Legal  Aid  Work  in  the  United  States  of  America,  bv 
Smith  and  Bradway,  published  by  the  United  States  Department  of  Labour, 
Bulletin  No.  607  of  1936 : — “ The  problem  of  making  justice  readily  accessible  to  all, 
including  the  great  army  of  wage  earners,  is  far  more  than  abstract  legalistic 
oonbov^sy.  It  is  a matter  of  life  and  death  for  a democracy,  because  in  the 
words  of  H.  F.  Stone,  a Justice  of  the  Supreme  Court  ..."  A democracy  cannot 
survive  if  it  cannot  find  a way  to  make  its  administration  of  justice  competent.” 
In  similar  vein  Chief  Justice  Hughes  says:  “It  is  idle  to  speak  of  the  blessings 
of  liberty  unless  the  poor  enjoy  the  equal  protection  of  the  laws.”  Roscoe  Pound, 
Dean^^to  the  Harvard  Law  School,  in  his  work  The  Spirit  of  the  Common  Law, 
says  ^ It  is  so  obvious  that  we  have  almost  ceased  to  remark  it  that  in  petty  cases, 
that  is  with  respect  to  the  every-day  rights  and  wrongs  of  the  great  majority  of 
the  urban  community,  the  machinery  whereby  rights  are  secured  practically  defeats 
rights  by  making  it  impracticable  to  assert  them  when  they  are  infringed.”  Sir 
William  Beveridge  in  Social  Insurance  and  Allied  Services,  Command  Paper  6404, 
paragraph  79,  put  first  among  the  disadvantages  of  the  then  Workmen’s  Compensa- 
tion Acts  that  no  machinery  existed  assisting  the  employee  in  presenting  his  claim, 
with  the  result  that  he  often  suspected  injustice.  In  the  work  entitled  English 
Justice,  published  in  1938.  it  was  said; — “It  should  be  unnecessary  to  emphasise 
the  importance  of  confidence  in  the  administration  of  justice  : this  confidence  has 
made  our  revolutions  comparatively  bloodless.  While  it  would  be  absurd  to  fear 
bloody  revolution  in  the  case  of  legal  aid,  there  is  reason  for  serious  discontent.” 
In  Legal  Aid  by  Robert  Egerton,  First  Edition  1945.  at  page  4,  it  is  stated  " that 
position  (i.e.  the  absence  of  legal  aid),  inevitably  causes  suffering  and  hardship  to 
the  poor,  and  accompanied  by  a sense  of  injustice,  it  breeds  bitterness  and  contempt 
for  democratic  institutions  and  for  the  law.”  In  the  Edinburgh  Review 
1826,  the  _ Rev.  Sidney  Smith,  arguing  in  favour  of  the  proposal  that  persons 
charged  with  felony  should  be  allowed  Counsel,  wrote  “ Can  a sick  man  find  strength 
and  nerves  to  speak  before  a large  assembly : can  an  ignorant  man  find  words : 
can  a low  man  find  confidence?  Is  he  not  afraid  of  becoming  an  object  of 
ridicule?  Can  he  believe  that  his  utterances  will  be  understood?  How  often  have 
we  seen  a poor  wretch  struggling  against  the  agonies  of  his  spirit  and  the  rudeness 
of  his  conceptions?  And  his  awe  of  better  dressed  men  and  better  taught  men? 
The  folly  of  being  Counsel  for  yourself  is  so  notorious  that  it  has  grown  into 
a proverb.”  In  fact  all  the  arguments  and  reasons  which  were  produced  to  lead 
to  the  conclusion  and  which  did  lead  Parliament  to  the  conclusion  that  it  was 
essential  that  official  legal  aid  should  under  the  conditions  of  a modern  urban 
industrial  society,  be  made  available  in  the  County  Court,  apply  to  the  expediency 
of  making  it  available  also  before  tribunals. 

There  is  often  evidence  that  notwithstanding  this  is  the  age  of  high  wages  and 
full  employment,  there  are  numerous  cases  of  persons  being  a party  to  proceedings 
before  tribunals  of  all  kinds  who  have  no  capital  and  whose  income  at  the  time 
of  the  hearing  is  not  sufficient  to  enable  them  to  pay  lawyers.  Besides  widows, 
deserted  wives  incapable  of  gainful  occupation  and  men  suffering  long  periods 
of  lack  of  earning  capacity  owing  to  illness  or  accident,  there  are  often  those  who 
until  only  a few  weeks  before  were  earning  good  money,  but  at  the  time  of  the 
hearing  are  dependent  wholly  or  partially  upon  National  Assistance. 

It  is  desired  to  emphasise  that  no  effective  solution  to  this  need  for  official  legal 
aid  can  be  hoped  for  through  reliance  upon  the  efforts  of  the  voluntary  social 
services. 

The  position  with  regard  to  that  is  well  set  forth  in  an  article  in  the  Solicitor’s 
Journal,  volume  99,  on  page  845,  where  it  is  said  “Centres  are  sponsored  in  London 
and  elsewhere  by  Settlements,  political  parties  . . . and  other  bodies. 
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The  efficiency  of  the  service  which  these  Centres  can  ^ve  is  largely  determin^ 
by  the  means  at  their  d^posal.  At  one  end  of  the  scale  is  a full-time  Cratre  with 
the  means  to  pay  its  professional  and  clerical  staff  salaries — lower,  as  is  general 
in  the  social  services  than  those  they  could  obtain  elsewhere — and  at  the  other 
end  of  the  scale  are  those  which  have  no  means  to  attract  even  the  modicum  of 
paid  clerical  help.”  There  are,  it  is  believed,  only  two  or  three  full-time  Centres 
with  paid  staff  in  the  County  of  London,  and  a vast  majority  of  the  sources  of 
legal  advice  are  of  the  second  description. 

“ Where  die  same  lawyer  cannot  attend  the  Centre  each  week,  lack  of  continuity 
with  the  individual  client  is  inevitably  lost  . . . where  there  is  no  continuity  of 

clerical  help  ...  it  is  exasperating  to  have  to  tell  the  client  to  come  back  next 

week  when  Mr.  X is  there  as  he  may  know  something  about  the  case. 

Two  other  factors  lower  the  quality  of  the  service  which  might  otherwise  be 

given  . . . thus  the  advisers  giving  their  time  are  sometimes  of  little  experience  both 

in  law  and  in  dealing  with  the  types  of  persons  who  consult  them  . . . Gaps  of 
knowledge  of  the  law  can  seldom  be  made  good  at  the  Centre  itself  where  funds 
may  not  permit  the  purchase  of  text  books.” 

The  Advisory  Committee  set  up  under  Section  12  of  the  Legal  Aid  & Advice  Act, 
1949,  to  advise  the  Lord  Chancellor  on  questions  relating  to  Part  I of  the  Act,  in 
its  third  Report  states,  “We  wish  to  reiterate,  the  position  of  those  who  require 
legal  advice  is  worse  now  than  it  was  when  the  Rushcliffe  Committee  reported 
in  1945  and  is  steadily  deteriorating  . . . many  of  those  who  by  thedr  services 
and  contribution  maintained  the  Legal  Advice  Centres  existing  before  1949  have 
ceased  to  help  . . . The  admirable  organisations  which  still  render  this  important 
service  have  not  security  of  tenure  and  are  financially  living  from  hand  to  mouth.” 
In  the  Fourth  Report  of  the  Advisory  Committee,  issued  in  November  1954,  they 
say,  “ Legal  proceedings  will  frequently  be  brought  in  the  County  Court  in  which 
many  parties  will  be  imable  to  afford  legal  representatives  in  matters  in  which 
it  will  be  almost  impossible  for  the  litigant  to  do  justice  to  his  case  in  person.”  It 
was  in  consequence  of  these  representations  that  legal  aid  was  made  available  in 
the  County  Courts  in  Januap^  1956.  The  same  observations  would  apply  equally 
to  the  question  of  representation  before  tribunals. 

It  is  commonly  believed  'that  apart  from  the  Centres  established  by  voluntary 
organisations  to  give  legal  advice  and  to  provide  representation  in  matters  not 
covered  by  the  official  system,  it  is  a common  practice  among  solicitors  to  undertake 
cases  voluntarily  for  poor  persons.  No  doubt  such  a practice  is  widespread,  but  it  is 
by  no  means  so  widespread  as  to  be  an  effective  fulfilment  of  the  need  and 
there  is  every  indication  that  it  will  dimmish.  In  part  this  is  due  to  the  general 
feeling  of  the  community  that  the  need  for  voluntary  social  service  has  passed, 
because  this  is  a day  and  age  of  the  Welfare  State.  The  experience  of  the  compiler 
of  this  evidence  is  that  this  feeling  as  much  more  widespread  and  stronger  among 
die  younger  generation  of  professional  men  and  persons  recently  graduated  fro'm 
the  Universities,  upon  whom  such  work  must  needs  fall,  than  it  is  among  his 
own  contemporaries,  whom  increasing  age  and  the  requirements  of  personal  duties 
increasingly  will  oblige  to  relinquish  such  tasks.  This  situation,  is  well  illustrated 
in  a letter  dated  25th  December,  1955,  published  in  the  Sunday  Express.  “The 
average  earnings  of  all  professional  barristers  are  less  than  £800  a year  each. 
The  average  earnings  'of  all  professional  solicitors  ...  axe  under  £1,000  a year 
each  ...  a docker  or  a miner  can  expect  a bigger  pay  packet. 

No  superannuation  schemes  for  lawyers : they  have  to  work  till  the  undertaker 
collects  them. 

Solicitors’  charges  are  fixed  not  by  the  Law  Society  but  by  Parliament,  and  they 
have  been  increased  by  only  50  per  cent,  since  1882. 

The  current  advice  of  a wise  and  successful  leader  at  the  Bar,  to  a young  man 
about  to  select  a career,  is  not  to  choose  the  law,  unless  he  is  fully  convinced  he 
has  no  aptitude  for  anything  else.  . 
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Apart  from  this,  a solicitor  in  private  practice,  desiring  to  do  charitable  work, 
is  faced  with  the  problem  o-f  rising  costs  and  his  remuneration  is  by  no  means 
keeping  pace  with  such  rising  costs.  A great  difficulty  for  a solicitor  in  ordinary 
practice  taking  up  more  than  a very  limited  number  of  cases  on  behalf  of  poor 
persons  gratuitously,  is  the  question  of  time.  Most  solicitors,  in  order  to  gain  their 
livelihood,  must  apply  themselves  very  closely  to  their  remunerative  practice,  working 
much  longer  hours  than  is  common  in  industrial  establishments  or  in  Government 
service  ; and  the  time  devoted  to  doing  unpaid  work  will  result  in  their  not  being 
able  to  cope  with  the  cases  upon  which  they  are  dependent  for  their  livelihood. 


It  is  very  hard  for  a person  to  have  the  services  of  a Solicitor  in  connection  with 
a Tribunal  case  for  a much  lesser  sum  than  ten  to  fifteen  guineas,  and  the  position 
is  very  similar  to  what  it  was  in  the  case  of  arbitrations  under  the  Workmen’s 
Compensation  Acts.  In  the  work  called  Justice  of  England,  which  was  published  in 
1938,  the  following  figures  were  given  as  the  cost  to  a workman  in  a normal 
arbitration  under  those  Acts  : — 


Medical  Report  

Counsel’s  Opinion  

Advice  on  Evidence 

General  Practitioner  as  Witness  ... 

Counsel’s  Brief  

Conduct  money  for  two  witnesses 


£ s.  d. 
2 2 0 
2 4 6 
2 4 6 
2 2 0 
6 16  0 
1 0 0 


£16  9 0 


It  was  pointed  out  that  Counsel’s  Opinion  and  Advice  might  be  dispensed  with ; 

. but  on  the  other  hand  it  might  be  necessary  to  have  a Specialist  to  give  evidence 
at  a cost  of  at  least  ten  guineas.  Similar  costs  would  apply  to-day  in  a case  before 
a Tribunal  for  Industrial  Injury  Benefit  claim.  As  to  Rent  Tribunals,  it  is  difficult 
to  see  how  the  amount  of  work  that  a solicitor  has  to  deal  with  handling  a Rent 
Tribunal  matter,  can  be  very  much  less  than  his  work  and  therefore  his  charges, 
for  dealing  with  a possession  action  in  the  County  Court. 

(b)  Illustrative  Examples 

Among  cases  which  illustrate  the  contentions  made  in  the  preceding  paragraph 
are:  — 

Case  No.  1.  In  the  close  vicinity  of  the  place  where  she  had  the  day  before 
commenced  employment  she  encountered  a dog  which  lived  at  the  place  of  employ- 
ment and  it  came  towards  her  ; she  fled  and  fell  over  and  injured  herself.  She 
alleged  further  that  the  dog  actually  bit  her.  She  knew  nothing  of  our  system  of 
National  Insurance  or  Industrial  Injury  Benefit,  having  been  barely  a month  in 
England ; but  at  the  suggestion  of  the  Almoner  of  the  Hospital  where_  she  was 
taken  for  treatment  for  her  injury,  she  made  an  application  to  the  Ministry  of 
National  Insurance  for  payment  of  Industrial  Injury  Benefit.  This  application 
was  refused  by  the  Insurance  Officer  in  a decision: — “This  was  not  an  industrial 
accident  on  the  ground  that  the  accident  did  not  arise  out  of  and  in  the  course  of 
the  claimant’s  insurable  employment.  The  claim  for  injury  benefit  is  disallowed 
accordingly.” 

She  spoke  English  as  to  be  understood  only  with  difficulty.  On  the  refusal  to  pay 
injury  benefit,  she  consulted  a Legal  Advice  Centre,  which  drafted  for  her  (since 
she  could  not  do  it  herself),  notice  of  her  wish  to  appeal  to  the  Local  Tribunal 
against  the  decision  of  the  Insurance  Officer  ; and  the  statement  of  the  grounds  for 
the  appeal  which  regulations  require  of  appellants  to  furnish  in  writing. 

When  the  matter  came  before  the  Tribunal,  she  was  represented  by  Counsel  briefed 
bv  the  Solicitor  in  charge  of  the  Centre. 

^ A 1'^ 

32359  ^ 
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The  issue  before  the  Tribunal  was  a highly  technical  legal  point,  whether  she  was 
within  the  sphere  of  her  employment  at  the  time  of  the  incident  and  if  so  whether  her 
encounter  with  the  dog  was  a hazard  of  her  employment.  In  order  to  enable  the 
Tribunal  to  arrive  at  a decision  it  was  necessary  to  place  before  them  three  previous 
decisions  of  the  Commissioner,  and  quotations  from  such  recognised  books  of 
authority  as  Halsbury  s Statutes  and  Willis  on  the  Workmen’s  Compensation  Acts, 
and  to  submit  sketch  maps  of  the  locus  in  quo.  It  is  submitted  that  it  would  be  a 
task  of  very  great  difficulty  indeed  for  the  Tribunal  to  have  a fair  opportunity  of 
arrivmg  at  a correct  decision  if  the  applicant,  in  view  of  her  difficulties  of  speech 
and  her  distressed  state,  had  not  been  represented. 

It  is  further  desired  to  draw  attention  to  the  fact  that  the  work  involved  arranging 
lor  representation  of  the  applicant,  would  if  carried  out  by  a solicitor  in  ordinary 
j^actice  involve  the  applicant  in  a bill  of  costs  not  less  than  say  some  ten  guineas  as 
the  work  involved  two  long  interviews  with  the  applicant,  taking  her  instructions, 
arranging  a conference  with  Council,  arranging  a visit  by  Counsel  to  the  locus  in 
quo,  as  well  as  his  appearance  before  the  Tribunal. 

Case  No.  2.  In  another  case  a person  was  granted  a Special  Hardship  Allowance 
on  the  ground  that  owing  to  the  persisting  effects  of  his  injury  he  was  incapable  of 
following  his  normal  employment  or  one  of  an  equivalent  standard. 

special  allowance  first  awarded  to  him  was  20s.  Od.  a week 
(the  then  maximum),  but  subsequently  on  two  occasions,  this  award  was  reduced  bv 
the  Ministry.  ^ 

On  each  of  these  occasions  it  was  necessary  for  the  party  to  appeal  to  the 
fdmistry’s  Local  Tribunal  against  the  Ministry’s  decision  to  reduce  the  award  and 
content  the_  Ministry’s  own  appeal  to  the  Insurance  Commissioner  against 
the  Tribunal  s decision  in  his  favour. 


The  point  is  that  the  appellant,  who  was  as  the  result  of  his  injury  totally  unfit 
to  conduct  his  own  case  before  a Tribunal,  was  obliged  to  be  represented  legally  at 
the  three  hearings  before  the  Local  Tribunal  and  also  at  the  final  appeal  before 
the  Insurance  Commissioner. 


in  fees  for  representation  at  these  hearings  a total  of  £6  13s  6d  ie 
£2  4s.  6d.  for  each  occasion  (other  than  in  respect  of  the  adjourned  hearing).  ' ' 

He  was  not  a Trade  Unionist  and  could  not.  therefore,  obtain  free  representation 
from  a Trade  Union  organisation. 

The  regulations  of  the  Ministry  preclude  the  recovery  of  any  costs  by  a successful 
appellant,  whose  case  has  been  taken,  apart  from  other  instances,  as  in  this  case  bv 
the  Ministry  to  appeal.  ’ ^ 


In  order  to  obtain  justice  ansing  out  of  three  unsuccessful  attempts  bv  the 
Ministry  to  deprive  the  party  of  his  just  rights,  as  demonstrated  by  the  Tribunal’s 
dKisions  and  that  of  the  Insurance  Commissioner,  in  the  form  of  a Special  Hard- 
ship Allowance  at  the  maximum  rate,  he  had  been  compelled  because  of  his 
incapacity,  largely  due  to  the  effects  of  his  accident  for  which  the  Ministry  has 
accepted  responsibility,  to  put  his  hand  in  his  pocket  to  the  tune  of  £6  13s  6d 

MfaLry'ofpaSons':-"”"'  ’’J'  the 


“ Dear  Sir,  You  wrote  on 
letter. 


Ministry  of  Pensions  and 
National  Insurance. 

and  sent  the  enclosed 


They  are  supesting  that  the  department  should  pay  the  legal  charges  of 
Counsel  instructed  by  them  for  the  hearings  of  appeals  from  Mr 
before  local  tribunals  set  up  under  the  National  Insurance  (Industrial ' Injuries) 
Acts  and  before  the  Industrial  Injuries  Commissioner.  The  department  has 

however  no  authority  to  reimburse  Mr for  the  fees  which  he 

has  thus  incurred.  Mr when  advised  of  the  date  and  time  of 
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the  local  tribunal  hearings,  was  on  each  occasion  notified  that  if  he  wishes  to 
be  represented  by  a barrister,  an  advocate  or  a solicitor  he  must  obtain  the  leave 
of  the  Chairman,  and  that  no  expenses  could  be  allowed  in  respect  of  any  such 
communications  sent  to  him  about  his  appeal  rights  before 
the  Cimimissioner  the  phrase  occurred  “ Expenses  cannot  'be  allowed  in  respect 
of  a barrister,  advocate,  solicitor  or  whole-time  official  of  a Trade  Union, 
organisation  or  association  who  attends  as  your  representative.” 

As  you  will  of  course  be  aware,  the  independent  statutory  authorities  under 
the  mdustrial  Injuries  Act  (that  is  the  Insurance  officer,  local  tribunal  and 
Commissioned  were  set  up  in  order  to  provide  a simple  system  of  adjudication 
of  which  a claimant  could  readily  avail  himself  without  incurring  expense  and 
without  being  deterred  by  the  necessity  for  obtaining  legal  representation.  Local 
tribunals  and  the  Commissioner  are  in  fact  quite  accustomed  to  dealing  with 
the  cases  of  claimants  who  are  not  represented  or  who  are  represented  only  by 
some  other  lay  person,  and  they  are  always  ready  to  assist  a claimant  who  may 
possibly  find  difficulty  in  expressing  himself.  There  is  provision  under  the 
Regulations  for  a claimant  to  be  legally  represented  if  he  so  wishes  (subject 
to  the  leave  of  the  Chairman  in  the  case  of  a local  tribunal  hearing),  but  that  is 
entirely  a matter  for  the  claimant,  and  the  Ministry  could  not  undertake  to 
meet  any  resulting  costs. 

The  insurance  officer  is,  of  course,  an  independent  authority  in  the  same  way 
as  the  local  tribunal  and  the  Commissioner,  and  his  duty  is  to  make  an  impartial 
decision  in  accordance  with  the  facts  of  a particular  case.  The  Ministry  could 
not  agree  that  anything  in  the  circumstances  of  the  present  case  represents 

“ an  attempt  by  the  Ministry  to  deprive  Mr of  his  just  rights. 

Yours  faithfully,  Private  Secretary.” 

With  regard  to  the  statement  in  the  letter  from  the  Ministry  that  “ the  independent 
Statutory  authorities  . . were  set  up  in  order  to  provide  a simple  system  of 

adjudication  of  which  a claimant  could  readily  avail  himself  without  incurring 
expense  and  without  being  debarred  by  the  necessity  for  obtaining  legal  representa- 
tion ; local  tribunals  and  the  commissioner  are  in  fact  quite  accustomed  to  deal  with 
the  cases  of  claimants  who  are  not  represented  or  who  are  represented  only  by  some 
other  lay  person ; and  they  are  always  ready  to  assist  the  claimant  who  may 
possibly  find  difficulty  in  expressing  himself.”  When  this  letter  was  written  by  the 
Ministry,  there  were  in  their  files  four  medical  reports  showing  that  at  the  relevant 
time  the  appellant  was  : “ Unfit  for  any  occupation  involving  physical  or  mental 
strain.  Stated  to  be  unfit  for  his  previous  occupation,  as  he  is  tremulous  and  shocked. 
Cerebration  is  dull  and  co-ordination  poor.” 

The  issue  before  the  Tribunal  involved  such  considerations  as  set  out  in  a letter 
from  the  Ministry  to  the  employer  : 

“ What  were  the  circumstances  in  which  Mr.  — was  engaged  for  the  (so-and- 
so)  contract?  That  is,  was  it  urgent  casual  labour,  normal  casual  labour  or 
permanent  employment?  Also  on  what  basis,  hourly,  daily  or  weekly  and  was 
it  skilled  or  unskilled? 

Was  the  rate  of  pay  that  for  a normal  eight-hour  day,  or  was  it  a special 
rate  for  a particular  contract  or  for  long  hours.  It  is  noted  that  Mr.  — ’s. 
accident  occurred  at  10  p.m.  on  (a  certain  date),  and  he  stated  he  was  on  his 
way  to  work.  He  had,  in  fact,  done  no  work  on  (the  date  in  question).  This 
day  was  Sunday,  and  the  evidence  in  my  possession  suggests  that  he  was 
probably  being  conveyed  from  (such  a place)  to  (another  place)  with  a view 
to  commencing  employment  the  following  day.  Assuming  that  Mr.  — came  up 
to  your  requirements,  what  would  be  his  present  weekly  remuneration  had  he 
remained  in  your  employ?  ” 

It  is  submitted  that  to  deal  with  such  points  a man  in  Mr.  — ’s  mental  and  physical 
condition  cannot  readily  avail  himself  of  any  system  of  adjudication,  however  simple, 
by  acting  in  person.  It  is  certainly  true  as  far  as  the  knowledge  of  the  compiler 
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of  this  evidence  extends,  that  local  Tribunals  and  the  Commissioner  are  always 
ready  to  assist  the  claimant  who  may  possibly  find  difficulty  in  expressing  himself, 
but  this  is  not  and  cannot  be  the  same  thing  as  a person  being  legally  represented. 

In  every  instance  throughout  our  history  when  the  question  of  legal  representation 
for  poor  persons  before  any  Court  or  Tribunal  has  been  advocated,  this  argument 
now  used  by  the  Ministry  that  the  Court  or  Tribunal  would  look  after,  and  can 
adequately  look  after,  the  interests  of  the  unrepresented  party  appearing  before  it, 
has  been  put  forward.  It  was  answered  by  an  article  published  in  the  Edinburgh 
Review  as  long  ago  as  1826,  on  the  then  highly  contentious  notion  that  persons 
accused  of  felony  should  be  allowed  Counsel ; and  it  applies  to  matters  before  the 
present  day  Tribunals: 

“Of  all  false  and  foolish  dicta  the  most  trite  and  the  most  absurd  is  that 
which  asserts  that  the  Judge  is  Counsel  for  the  prisoner.  We  do  not  hesitate 
to  say  that  this  is  merely  an  unmeaning  phrase  invented  to  defend  a pernicious 
abuse.  The  Judge  cannot  be  Counsel  for  the  prisoner,  ought  not  to  be  Counsel 
for  the  prisoner,  never  is  Counsel  for  the  prisoner.  To  force  an  ignorant  man 
into  a Court  of  Justice  and  tell  him  that  the  Judge  is  his  Counsel  appears  to 
us  quite  as  foolish  as  to  set  an  hungry  man  down  to  his  meals  and  to  tell  him 
that  the  table  was  his  dinner.  In  the  first  place,  Counsel  should  always  have 
private  and  previous  communication  with  the  prisoner  which  the  Judge,  of 
course,  cannot  have.  The  prisoner  reveals  to  his  Counsel  how  far  he  is  guilty 
or  he  is  not ; states  to  him  all  the  circumstances  of  his  case — and  might  often 
enable  his  advocate,  if  his  advocate  were  allowed  to  speak,  to  explain  the  long 
string  of  circumstantial  evidence  in  a manner  favourable  to  the  innocence  of 
his  client.  Of  all  these  advantages  the  Judge,  if  he  had  every  disposition  to 
befriend  the  prisoner,  is  of  course  deprived.  Something  occurs  to  the  prisoner 
in  the  course  of  the  case ; he  suggests  it  in  a whisper  to  his  Counsel,  doubtful 
if  it  is  a wise  point  to  urge  or  not.  His  Counsel,  thinks  it  is  of  importance  and 
would  urge  it  if  his  mouth  were  not  shut.  Can  a prisoner  have  this  secret 
communication  with  a Judge  and  take  his  advice  whether  or  not  he,  the  Judge, 
shall  mention  it  to  the  Jury?  Counsel  is  brought  there,  or  would  be  brought 
there,  if  the  privilege  of  speech  were  allowed,  for  the  express  purpose  of  saying 
all  that  could  be  said  on  one  side  of  the  question.  He  is  a weight  in  one  scale 
and  someone  else  holds  the  balance.  This  is  the  way  in  which  truth  is  elicited 
in  civil  and  would  be  in  criminal  cases. 


In  fact,  the  only  meaning  of  the  phrase  is  this,  that  the  Judge  will  not  suffer 
any  undue  advantage  to  be  taken  of  the  ignorance  and  helplessness  of  the 

-prisoner — that  he  will  point  out  any  evidence  or  circumstances  in  his  favour 

and  see  that  equal  justice  is  done  to  both  parties,  but  in  this  sense  he  is  as 
much  the  Counsel  of  the  prosecutor  as  of  the  prisoner.  This  is  all  the  Judge 
can  do  or  even  pretends  to  do,  but  he  can  have  no  previous  communication 
with  the  prisoner — he  can  have  no  confidential  communication  in  Court  with 
the  prisoner  before  he  sums  up ; he  cannot  fling  the  whole  weight  of  his  under- 
standing into  the  opposite  scale  ...  and  produce  that  collision  of  faculties 
which  in  all  other  cases  but  those  of  felony  is  supposed  to  be  the  happiest 
method  of  arriving  at  the  truth. 

Is  there  any  one  gentleman  in  the  House  of  Commons  who  in  yielding  his 
■vote  to  this  paltry  and  perilous  fallacy  of  the  Judge  being  the  Counsel  for  the 
prisoner,  does  not  feel  that  were  he,  himself  a criminal,  he  would  prefer  almost 
any  Counsel  at  the  Bar  to  the  tender  mercies  of  the  Judge?  How  strange  that 
^y  man  who  can  make  his  selection  would  eagerly  and  diligently  surrender 
this  exquisite  privilege  and  addict  himself  to  the  perilous  practice  of  siving  fees 
to  Counsel.”  ^ & & 


. }'  ^ typical  instance  illustrating  how  essential  it  is  that  there  should 

be  t^ilities  for  persons  of  limited  means  to  be  represented  before  a Rent  Tribunal. 
Aged  over  80,  he  was  hard  of  hearing  ; he  could  barely  write  and  his  speech  alternated 
between  a hoarse  whisper  and  a loud  shout.  For  many  years  past  he  has  lived 
alone  as  a tenant  of  a dwelling-house.  Some  eight  months  prior  to  the  date  on 
which  he  first  took  advice  he  had  let  one  fully  furnished  room,  with  the  use  jointly 
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with  himself  of  the  kitchen,  to  one  X.  There  was  an  oral  agreement  between  him  and 
X.  that  X.  should  pay  £1  a week  for  the  accommodation.  There  was  no  rent  book 
and  no  receipt  was  given.  X.  had  residing  with  him  his  wife  and  child.  According 
to  the  party  for  several  months  past  X.  had  refused  to  pay  any  rent  at  all,  and  he, 
had  given  notice  to  quit  orally,  but  he  was  so  feeble  that  he  was  unable  to  state 
even  an  approximate  date  for  the  giving  of  such  notice,  or  any  figure  however  approxi- 
mate, for  the  amount  of  the  arrears.  He  consulted  a Legal  Advice  Centre  because 
X.  had  made  a reference  to  the  Rent  Tribunal  and  was  seeking  security  of  tenure. 
He  had  completed  with  difficulty  and  with  the  aid  of  a Citizen’s  Advice  Bureau,  the 
form  which  it  is  obligatory  that  a landlord  whose  tenant  has  made  a reference  to 
the  Rent  Tribunal  should  complete,  the  information  given  by  him  on  that  form 
being  meagre  in  the  extreme  and  entirely  failing  to  make  any  allusion  to  the  matters 
with  which,  in  fact,  he  was  principally  concerned,  viz.,  the  reasons  why  he  did  not 
wish  X.  to  be  granted  security  of  tenure.  These  were  that  X.  and  Mrs.  X.  and  the 
child  had  all  been  both  extremely  abusive  to  him  and  destructive  to  his  property, 
inter  alia,  that  he  had  been  bodily  caught  hold  of  and  threatened  with  being  thrown 
into  the  street;  that  the  ceiling  of  the  kitchen  had  been  damaged,  and  that  the 
balustrade  of  the  staircase  had  been  broken  up.  In  the  view  of  the  Secretary  of  the 
Citizen’s  Advice  Bureau,  a very  experienced  social  worker  indeed,  he  was  not  fit  to 
attend  any  hearing.  The  position  was,  therefore,  that  at  the  hearing  he  would  not 
have  been  present  and  there  would  not  have  been  any  written  representations  from 
him  to  the  Tribunal  against  granting  security  of  tenure,  and  therefore  X.  might  well 
have  been  granted  security  of  tenure  for  a period  of  three  months,  in  which  event 
the  Tribunal  would  have  had  the  right  to  grant  further  extensions  indefinitely, 
thereby  nullifying  the  right  of  the  party  to  make  application  for  the  grant  of  official 
legal  aid  to  enable  him  to  commence  proceedings  in  the  County  Court  for  the 
eviction  of  X.  on  the  grounds  of  nuisance  and  annoyance. 

Case  No.  4.  Another  case  which  illustrates  the  desirability  of  legal  aid  being 
available  to  persons  who  have  cases  before  the  Tribunal : A tenant,  a widow,  living 
alone  aged  70  or  thereabouts,  and  suffering  from  a very  painful  nervous  complaint 
in  respect  of  which  she  was  at  the  relevant  period  due  to  go  into  a hospital  as  soon 
as  a bed  could  be  made  available  for  her,  and  at  the  same  time  she  was  suffering 
from  the  anxiety  of  a very  close  relative  being  seriously  ill  in  hospital.  Her  landlord, 
a person  who  in  his  daily  occupation  was  accustomed  to  public  speaking  and  legal 
business,  made  a reference  to  the  Tribunal  to  have  the  amount  of  her  rent  determined. 
The  facts  at  issue  were  of  considerable  complexity. 

Case  No.  5.  A widow,  whose  tenant  made  a reference  to  a Rent  Tribunal  to  have 
the  amount  of  the  rent  determined  and  for  security  of  tenure,  at  a time  when  the 
widow  had  the  following  grounds  of  complaint  against  the  tenant:  — 

(1)  Excessive  noise  of  moving  and  banging  about  in  the  small  hours  on  repeated 

occasions. 

(2)  Using  the  geyser  to  heat  water  for  washing  when  it  had  been  stipulated  that 

the  geyser  was  to  be  used  for  bathing  only. 

(3)  The  tenant’s  aggressive  and  hostile  manner. 

(4)  The  tenant’s  repeatedly  staying  out  all  night,  frequently  several  nights  con- 

secutively, whereby  the  front  door  had  to  be  left  unbolted,  the  widow  not 
being  aware  of  the  tenant’s  not  going  to  come  in  perforce  had  to  leave  the 
front  door  unbolted. 

There  was  a medical  certificate  concerning  the  widow  at  this  time  that  her  state  of 
health  was  such  that  she  ought  not  for  an  indefinite  period,  have  any  person  residing 
in  her  house  who  was  not  a relative. 

The  widow  did  not  in  making  the  written  declaration  by  the  “ Lessor  ” prior  to 
the  hearing  make  any  allusion  to  any  of  these  grounds  of  complaint  and  appeared 
wholly  unfitted  to  be  able  to  put  her  position  adequately  at  the  hearing.  Apart 
from  the  considerations  which  ought  properly  to  have  been  before  the  Tribunal  m 
deciding  whether  they  would  grant  any  and  if  so  what  security  of  tenure,  there  were 


Printed  image  digitised  by  the  University  of  Southampton  Library  Digitisation  Unit 


872 


COMMITTEE  ON  ADMINISTRATIVE  TRIBUNALS  AND  ENQUIRIES 


also  points  concerning  the  question  what  was  the  fair  rent,  which  were  of  a 
complexity  which  a person  in  the  widow’s  circumstances  and  state  of  health 
was  wholly  unfitted  to  deal  with. 

Case  No.  6.  Another  case  which  illustrates  the  expediency  of  there  being  legal 
representation  available  before  Tribunals  : A British  subject  by  birth  but  not  of 
English  domicile  or  origin,  was  injured  in  the  left  eye  in  an  accident  at  work  while 
employed  as  a cleaner  of  a boiler  of  the  fire  tube  type.  After  the  accident  he 
continued  working  some  four  months  although  he  was  regularly  attending  a hospital 
and  his  own  doctor  during  that  time.  He  then  underwent  an  operation  on  his  left 
eye  for  the  removal  of  a cataract.  He  remained  in  hospital  over  two  weeks  and 
then  became  an  out-patient  again.  Two  months  after  the  operation  he  returned  to 
work  but  his  left  eye  still  troubled  him  and  he  had  to  cease  work,  after  a further 
five  months  when  he  went  back  to  hospital.  He  was  then  wholly  incapacitated  for 
over  twelve  months.  He  attended  the  hospital  as  an  out-patient  every  day  for 
electrical  treatment  and  after  about  three  months  underwent  another  operation  on 
his  eye.  He  remained  there  for  about  two  weeks  after  which  he  was  discharged. 
Three  days  later  he  was  taken  sick  again  with  great  pain  in  his  eye  and  a high 
temperature.  He  went  back  to  the  same  hospital  where  he  remained  for  five  days. 
He  was  then  sent  to  another  hospital  where  he  remained  for  three  days.  At  the 
time  when  the  matter  had  to  be  considered  by  the  Tribunal,  he  was  attending  the 
hospital  once  a week  for  examination  and  still  complaining  of  great  pain  in  his  eye, 
and  it  appears  that  the  vision  in  that  eye  was  practically  nil  and  that  he  could  merely 
distinguish  between  darkness  and  light ; that  simultaneously  he  was  being  subjected  to 
serious  nervous  anxiety  by  reason  of  family  matters  involving  him  in  legal  process. 
He  applied  for  Disablement  Benefit.  He  had  not  previously  applied  for  Industrial 
Injmy  Benefit  as  he  was  not  aware  he  was  entitled  to  it.  He  was  examined  by  the 
Medical  Board  of  the  Ministry  of  National  Insurance  which  decided  that  though  loss 
of  faculty  had  resulted  from  his  accident,  the  extent  of  disablement  resulting  from 
that  loss  of  faculty  was  assessed  at  but  five  per  cent,  for  a period  of  so  many  months. 

The  reason  given  for  the  decision  was  that  Mr had  a pre-existing  cataract 

on  his  left  eye  at  the  time  of  the  accident,  and  on  the  basis  of  this  decision  it  was 
proposed  to  award  him  a Disablement  Gratuity  of  so  much  only  to  cover  the  period 
in  question.  This  was  referred  to  the  Medical  Appeal  Tribunal.  The  Ministry 
requested  a Specialist  to  examine  him  and  give  his  opinion  on  a number  of  points, 
and  in  particular  on  the  relationship  of  the  present  condition  of  his  left  eye  with 
the  alleged  accident.  The  Specialist  gave  his  report  and  in  answer  to  this  question 
stated  that  further  information  was  required  from  the  hospital.  In  consequence  of 
this,  the  Ministry  wrote  to  the  hospital  asking  for  a report,  and  received  a report. 
After  receiving  this  report  the  Specialist  wrote ; “ I do  not  consider  the  cataract  was 
in  any  way  related  to  the  injury”  (of  the  date  of  the  accident)  and  the  Ministry 
thereupon  noted:  “In  view  of  Hospital  Report  the  Board  agree  with  the  Specialist’s 
report.”  The  appellant  on  advice,  brought  this  before  the  Medical  Appeals  Tribunal. 
It  was  contended  on  his  behalf  that  there  was  nothing  in  the  report  to  lead  to  the 
conclusion  to  which  the  Ministry  had  come,  and  that  it  was  an  acknowledged  fact 
that  cataracts  are  often  traumatic  in  origin  and  that  there  was  no  evidence  of  trauma 
other  than  the  accident.  There  was  put  forward  a report  by  a doctor  stating : — 

“ This  cataract  must  be  considered  as  due  to  an  accident  it  having  apparently 
followed  a foreign  body  which  entered  the  left  eye  in  (the  month  of  the 
accident).” 

The  doctor  who  made  this  report  had  read  a report  from  the  hospital,  which 
report  was  made  on  the  same  day  and  by  the  same  person  as  had  furnished  the 
hospital  report  to  the  Ministry  when  the  Ministry  came  to  an  entirely  different 
conclusion.  There  was  also  put  forward  reports  on  behalf  of  the  appellant  from 
doctors  which  said  : — 

“ It  is  reasonable  to  suppose  that  since  there  is  no  apparent  general  cause 
for  a secondary  cataract,  that  the  unilaterally  left  cataract  could  have  been 
traumatic  in  origin.” 

“ It  is  reasonable  to  suppose  that  the  cataract  was  not  present  before  (the  date 
of  the  accident).” 
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It  was  also  put  forward  on  behalf  of  the  appellant  that  when  he  first  obtained 
employment  in  England  he  underwent  a medical  examination  and  his  ^ eyes  were 
then  apparently  perfectly  healthy,  and  that  he  was  examined  by  an  optician  on  a 
certain  date  and  his  eyes  at  that  time  appeared  to  be  in  a healthy  state. 

Such  are  the  kind  of  matters  with  regard  to  which  a man  suffering  great  pain, 
great  physical  pain  as  well  as  anxiety  of  private  life  and  whose  English  was  difficult 
to  understand,  was  at  liberty  to  be  his  own  advocate.  It  is  submitted  that  the 
matters  which  fell  to  be  determined  were  of  considerably  greater  complexity  than 
would  have  been  apt  to  have  arisen  had  he  been  charged  with  the  larceny  of  a 
rabbit,  yet  on  this  criminal  charge  he  would  have  had  the  right  to  apply  for,  and 
every  prospect  of  being  granted  legal  aid,  whereas  on  a complicated  medical  point 
before  a Tribunal  no  legal  aid  was  available  to  him. 

(c)  Submission  of  Proposals  to  Remedy  the  Difficulties 

It  is  submitted  that  the  remedy  for  the  difficulties  mentioned  and  illustrated  in  the 
preceding  paragraphs,  would  be  to  enact  that  before  any  Tribunal  by  what  name 
whatever  it  may  be  called  and  howsoever  constituted,  a party  shall  have  the  same 
right  to  apply  for  official  legal  aid  as  he  now  has  in  the  County  Court,  and  that  the 
rules  concerning  costs  of  an  assisted  litigant  and  his  opponent  shall  be  such  as  the 
Lord  Chancellor  shall  by  regulation  direct,  the  principle  upon  which  such  regulations 
to  be  based,  to  be  the  same  principles  as  now  apply  to  the  costs  of  assisted  litigants 
and  of  their  opponents  in  the  County  and  in  the  High  Court. 

4.  Of  the  difficulties  occasioned  to  all  persons,  bnt  more  particularly  to  those  of 
limited  means,  in  cases  before  Administrative  Tribunals  for  want  of  the  right 
to  sub-poena. 

(a)  Statement  of  the  difficulties 

Both  before  Tribunals  dealing  with  matters  arising  under  National  Insurance  and 
Industrial  Injury  schemes  and  also  before  Rent  Tribunals  a difficulty  which  is  felt 
by  all  parties  whether  they  be  of  limited  or  of  ample  means,  is  the  want  of  the  right 
to  issue  sub-poenas  and  sub-poenas  deuces  tecum.  The  difficulties,  however,  are  more 
acute  in  the  case  of  persons  of  limited  means,  since  persons  of  substance  can  usually 
contrive  to  make  such  payments  as  wiU  induce  those  whose  evidence  they  require  to 
come  to  the  Tribunal  to  testify,  or  to  send  written  evidence  in  cases  where  the 
procedure  of  Tribunals  permits  the  latter  to  be  done. 

Before  Tribunals  dealing  with  National  Health  and  Industrial  Injury  matters,  the 
evidence  most  commonly  required  is  : — (a)  medical,  (_b)  of  earnings  and  other 
particulars  of  the  employment,  (c)  of  the  circumstances  of  an  accident  or  of  working 
conditions.  With  regard  to  medical  evidence  the  experience  of  the  compiler  of  this 
memorandum  is  that  the  medical  profession  are,  on  the  whole,  extremely  generous 
in  furnishing  gratuitiously  reports  when  requested  by  persons  of  limited  means  who 
have  occasion  to  wish  to  present  medical  evidence  to  a Tribunal.  The  preparation 
of  such  reports  invariably  calls  for  the  spending  of  a large  amount  of  time  and  the 
giving  of  considerable  concentration  by  a doctor  who  is  usually  only  too  occupied  by 
what  is  his  primary  duty,  viz.,  to  cure  the  sick.  It  is  a great  pity  that  so  frequently 
the  generosity  of  a very  hard- worked  profession  should  have  to  be  invoked  in  this 
way  When  solicitors  in  private  practice  apply  to  a doctor  for  a medical  report  on 
behalf  of  a client,  it  is  the  invariable  practice  that  the  doctor  should  be  paid  a fee 
of  not  less  than  three  guineas  for  any  report  which  he  may  furnish. 

There  not  infrequently  arise  occasions  before  Tribunals  when  it  is  desirable  in  the 
highest  degree  to  the  proper  presentation  of  the  party’s  case  that  a medical  man 
should  give  evidence  in  person.  There  are  so  frequently  fine  shades  of  meaning  and 
involved  technical  points  which  can  only  fully  be  brought  out,  and  of  which  the 
Tribunal  can  only  be  as  amply  seized  as  they  need  to  be,  if  they  are  to  come  to  a 
decision  based  upon  Ml  knowledge  of  all  the  relevant  factors,  by  the  method  of 
oral  question  and  answer.  Experience  shows  that  doctors,  with  very  few  exceptions, 
are  unwilling  to  come  voluntarily  before  any  Court  or  Tribunal.  It  is  partly  a 
question  of  money — it  does  of  course  involve  much  more  trouble  than  the  already 
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considerable  trouble  of  furnishing  a written  report — and  it  is  also  a question  of  time 
and  a medical  man  may,  with  great  propriety,  feel  that  he  ought  not  to  absent  himself 
from  his  work  among  his  patients  for  any  reason  other  than  the  sanction  of 
sub-poena.  “ 

When  it  is  a matter  of  obtaining  from  employers  information  as  to  earnings  etc 
again  experience  shows  that  for  the  most  part  employers  will  go  to  considerable 
trouble  to  supply  accurate  and  detailed  information  if  they  are  applied  to  for  it  in  a 
proper  manner ; but  there  is  a sufficient  proportion  who  will  not,  to  make  it 
desirable  for  the  proper  discharge  of  the  functions  of  a Tribunal  that  it  should  have 
power  to  issue  sub-poena  deuces  tecuim. 

With  regard  to  evidence  as  to  the  cii'cumstances  of  an  accident  or  the  nature  of 
working  conditions,  such  evidence  is  frequently  only  in  existence  in  the  memories 
of  persons  who  are  still  in  the  employment  of  the  firm  in  whose  service  the  nartv 
whose  case  is  before  the  Tribunal  suffered  his  injury  or  contracted  his  industrial 
disease,  and  their  unwillingness  to  make  any  statement  whatever  even  in  writing 
let  alone  by  appearing  to  give  oral  testimony,  is  a chronic  difficulty  and  has  been 
so  ever  since  the  work  of  Poor  Man’s  Lawyers  began,  and  it  grows  no  less  as  the 


(b)  Illustrative  Examples 

Case  No.  1.  The  extent  of  the  unwillingness  of  persons  to  make  statements  Ls 
strikin^y  instanced  in  the  case  of  a party  who  wanted  to  make  an  application  to  the 
Local  Tribunal  of  the  Ministry  of  Pensions  and  National  Insurance  A close  rela 
non  stated  m his  behalf  at  an  interview  with  a Solicitor,  that  the  party  could  not 
attend  the  hearing  before  the  Tribunal  because  he  did  not  want  the  employer  to 
kn™  that  he,  the  injured  person,  was  making  such  a claim,  and  did  not  want 
to  hpe  to  ask  for  time  off.  If  the  party  himself  concerned  finds  it  so  difficult  to 
get  time  off,  or  is  reluctant  to  ask  for  time  off,  how  much  more  is  it  the  case  when  it  is 
a question  of  persons  not  actually  concerned,  but  merely  witnesses. 

Case  No.  2.  Another  example  of  ,the  difficulties  occasioned  by  the  want  of  newer 
to  sub-poena  is  shown  in  a case  wherein  a landlord  made  a reference  to  the'^Rent 
Tribunal  to  determine  the  rent.  Counsel  instructed  on  behalf  of  the  tenant  advised 
that  the  tenant  s Defence  ought  to  be  that  the  Tribunal  had  no  jurisdiction.  T^ 
jurisdiction  of  the  Rent  Tribunal  is  to  determine  the  standard  rent  of  a dwelling- 
house  let  on  a letting  after  the  1st  September,  1939,  Section  1,  sub-section  1 of  tte 
rised  A.ct  1949.  The  evidence  which  Counsel  al 

contention,  was  that  of  persons  who  had 
tenam  premise  in  question  prior  to  the  date  upon  which  the 

^ oOne  into  occupation.  There  were  three  such  persons;  all  three  were 
writtra  to  and  asked  to  make  statements.  Two  of  them  did  so  ; one  refused.  With 
fo?  Coumerwith  persons  who  had  consented  to  give  them,  it  was  possible 

fSn?  r evidence  before  a Rent  Tribunal  as  they  at  present 

Statements  in  evidence ; and  in  the  upshot  the  Tfibunal 
lanriWt  'vould  not  exercise  jurisdiction  unless  the 

‘0  satisfy  them  that,  in  fact,  they  did  have 
'andlord  never  did.  The  point  is  that  the  tenant’s  ability  to 
produce  evidence  that  the  Tribunal  had  no  jurisdiction  rested  entirely  upon  the 
willingness  of  persons  who  were  known  in  fad  to  have  the  requisite  information  in 

nob  *ree  of  those  persons  who  had 

such  knowledge  declined  to  make  statements,  they  could  not  have  been  obliged  to 
do  so,  with  the  result  that  the  Tribunal  might  well  have  concluded  that  they  had 
Order  accordingly,  when,  if  there  had  been  facilities  to 
enable  the  full  facts  to  be  placed  before  them  they  would  not  have  done  so. 

(c)  Submission  of  Proposals  to  Remedy  the  Difficulties 

f is  hardly  in  the  interests  of  justice  to  establish  machinery 

of  issues  between  parties  without  taking  steps  to  ensure  that  the 
full  facts  relevant  to  the  issues  to  be  decided,  shall  be  before  the  body  charged  with 
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the  responsibility  of  coming  to  the  decision;  and  it  is  further  submitted  that  ex- 
perience shows  that  this  cannot  be  achieved  except  by  enacting  that  before  every 
Tribunal  howsoever  constituted  and  by  whatsoever  name  it  may  be  called,  any 
party  appearing  shall  have  the  same  right  to  issue  sub-poenas  and  sub-poenas  deuces 
tecum,  as  he  has  in  the  County  Court. 

5.  Of  the  Dimculties  occasioned  by  the  Want  of  Pubiic  Confidence  in  Tribunals, 
and  tlie  Consideration  of  the  Causes  thereof. 

(a)  Statement  of  the  Difficulties 

That  there  is  a want  of  public  confidence  in  administrative  Tribunals  is  a pro- 
position for  the  truth  of  which  there  will  no  doubt  be  a great  deal  of  evidence 
submitted  to  the  Committee.  It  also  appears  to  be  the  case  that  this  want  of  con- 
fidence is  to  be  found  among  all  sections  of  the  community.  A considerable  ex- 
pression of  such  want  of  confidence,  coming  chiefly  from  well-to-do  persons  and 
bodies  corporate  of  large  resources  has  been  put  forward  of  late  years  in  newspapers 
and  periodicals  and  in  other  ways.  With  regard  to  that  group  in  the  community 
whose  lack  of  means  oblige  them  when  confronted  with  a legal  problem  to  consult 
Poor  Man’s  Lawyers  or  other  similar  sources  connected  with  the  voluntary  social 
service  organisations,  it  may  fairly  be  said  that  there  is  a perceptible  difference  in 
the  attitude  of  that  group  towards  ordinary  Courts  of  Law  on  the  one  hand  and  to 
the  Tribunals  on  the  other.  Before  a matter  is  heard  and  determined  it  is  not 
infrequent,  if  the  matter  is  one  before  a Tribunal,  to  hear  observations  made  and 
questions  asked  by  the  party  whose  case  is  pending  which  manifest  that  at  the  back 
of  the  party’s  mind  is  a doubt  whether  he  is  going  to  get  a square  deal  or  a fair 
hearing.  Such  doubts  are  very  rarely  expressed  if  the  matter  is  pending  before  a 
Court,  though  not  at  all  infrequent  if  the  matter  is  pending  before  a Tribunal.  It 
is,  of  course,  a commonplace  that  when  the  decision  of  a Court  or  Tribunal  has 
been  announced  the  party  against  whom  the  decision  has  been  given  is  frequently 
disgruntled  and  apt  to  complain  of  those  who  have  been  charged  with  the  responsi- 
bility of  coming  to  a decision  on  his  case.  But  the  proportion  of  those  who  voice 
the  sense  of  grievance  is  higher  and  the  volubility  of  their  complaints  greater  when 
the  decision  has  been  made  by  a Tribunal  than  when  it  has  been  made  by  a Court. 

It  is  submitted  that  among  the  causes  for  this  want  of  public  confidence  in  Tri- 
bunals are  chiefly  three : First  that  in  matters  where  the  dispute  is  between  a private 
citizen  on  the  one  hand  and  an  organ  of  the  Central  or  Local  Government  on  the 
other,  in  very  many  instances  the  persons  charged  with  the  responsibility  of  deter- 
mining the  issue  are  the  appointees  of  -the  Government  Department  which  is  one 
of  the  parties  to  the  dispute.  The  high  tradition  of  British  administration,  its  im- 
partiality and  incorruptibility  does  not  of  itself  suffice  to  permit  unquestioned 
instances  of  this  method  of  manning  Tribunals.  Fundamentally  it  goes  against  the 
tradition  implicit  in  our  Constitution  and  explicit  in  the  Constitutions  of  many 
States  whose  foundations  are  based  upon  the  English  way  of  life,  namely  the 
tradition  of  the  clear  separation  of  powers  between  the  Executive  and  the  Judiciary. 
In  this  cx>nnection  it  may  be  worth  mentioning  that  in  such  instances  as  do  now  or 
may  hereafter  occur  in  which  the  members  of  a Tribunal  appointed  to  decide  an 
issue  between  an  individual  of  the  one  part  and  a Government  Department  on  the 
other,  are  in  fact  appointed  by  the  Lord  Chancellor  and  not  by  the  Minister,  that 
that  fact  should  be  well  publicized,  as  experience  shows  that  it  is  not  widely  appre- 
ciated, e.g. : Tribunals  concerning  pension  claims  arising  out  of  war  service  where 
in  fact  the  members  are  appointed  by  the  Lord  Chancellor,  are  commonly  thought 
to  be  appointed  by  the  Ministry  of  Pensions. 

A second  great  cause  of  difficulty  on  the  score  of  confidence  is  the  legislation 
which  has  endowed  Tribunals  with  the  power  of  deciding  cases  without  regard  to 
the  traditional  rules  of  evidence  and  the  very  restricted  right  of  appeal  which  exists 
in  respect  of  their  decisions. 

As  the  law  at  present  stands  a Tribunal  is  bound  to  act  in  accordance  with  the 
rules  of  natural  justice  and  without  “ bias  ” a term  to  which  a special  technical 
meaning  is  attached.  Provided  that  a Tribunal  observes  those  rules  it  can  hear  such 
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evidence  insufficient  or  defective  as  either  party  offers  or  the  Tribunal  deems  suffi- 
cient ; they  allow  such  cross-examination  as  it  seems  fit,  and  having  so  conducted 
ffie  hearing  a Tribunal  then  remains  free  to  disregard  all  such  evidence  and  acting 
in  an  administrative  capacity  form  its  own  opinion  from  other  knowledge.  ^ 

A third  cause  of  want  of  public  confidence  in  Tribunals  is  the  question  of  the 
qualification  of  those  appointed  to  sit  upon  them.  If  the  arguments  put  forward  in 
this  Memorandum  are  accepted,  that  Tribunals  be  obliged  to  decide  cases  in  accord- 
ance with  the  rules  of  evidence,  that  there  should  be  power  of  sub-poena  and  that 
there  should  be  in  all  instances  a right  to  be  legally  represented  and  facilities  for 
legal  aid  for  those  unable  to  afford  out  of  their  own  pockets  the  cost  of  representa- 
tion, it  necessarily  follows  that  it  would  be  expedient  that  the  Chairman  of  every 
Tribunal  should  be  a lawyer.  ^ 


(b)  Illustrative  Examples 

Case  No.  1.  R.  v.  Brighton  and  Area  Rent  tribunal;  ex  parte  Marine  Parndp 
Estates  (1936)  Ltd.  (1950)  2 iC.5.410;  94  5'o/./.339.  A landlord  applied  to  the 
Divisional  Court  for  orders  of  certiorari  and  mandamus  because  a Tribunal  had  on 
the  application  of  a tenant  ordered  a reduction  of  rent.  The  landlord’s  contention 
was  that  the  tenant’s  case  was  unsupported  by  evidence ; that  witnesses  called  by  the 
landlord  who  had  produced  figures  showing  that  the  landlord  was  already  making  no 
profit  out  of  his  investment  but  a loss,  had  not  been  cross-examined  though  the 
tenant  had  been  legally  represented,  and  further  that  it  was  the  duty  of  the  Tri- 
bunal to  fix  a reasonable  rent,  and  that  in  law  a reasonable  rent  must  allow  a reason- 
able return  to  the  landlord.  The  Divisional  Court  declined  to  interfere  because  it 
found  that  the  Tribunal  had  not  acted  contrary  to  the  powers  with  which  it  was 
endowed  by  the  legislature,  whereby  it  was  enabled  to  act  on  its  own  knowledge  and 
impressions  irrespective  of  what  was  before  it  at  any  hearing.  The  Lord  Chief 
Justice  observed  that  although  the  Tribunal  had  acted  in  accordance  with  the  powers 
granted  it  by  Parliament,  it  had  not  acted  clearly  in  a way  which  would  be  tolerated 
in  a Court  of  Law. 

Case  No.  2.  R.  v.  Paddington  North  and  St.  Marylehone  Rent  Tribunal,  ex  parte 
Perry  and  Others.  A tenant  applied  to  the  Divisional  Court  for  certiorari  to  quash 
the  decision  of  a Tribunal  which  had  granted  to  a landlord  an  increase  of  rent 
in  respect  of  the  increase  in  the  cost  of  services  supplied,  although  the  evidence 
produced  by  the  landlord  was  from  the  ordinary  legal  point  of  view,  deficient  or 
unsatisfactory  and  the  tenant  contended  that  the  finding  of  the  Tribunal  was  based 
on  grounds  that  contained  false  findings  of  fact,  was  inadmissible  in  law,  and 
on  grounds  which  the  tenant  had  not  been  able  to  contest. 

The  decision  of  the  Divisional  Court  was  that  certorari  could  only  be  granted 
where  a Tribunal  had  exceeded  its  jurisdiction  or  where  it  was  established  that  it 
had  shown  such  a degree  of  bias  as  to  oust  its  jurisdiction. 

(c)  Submission  of  Proposals  to  remedy  the  difficulties 

It  is  pbmitted  that  it  should  be  enacted  that  any  Tribunal  whatsoever  should 
be  required  to  hear  evidence  in  accordance  with  the  usual  legal  rules  concerning 
evidence,  and  should  be  further  required  to  reach  its  decision  on  the  basis  of  that 
evidence  only. 


It  is  further  submitted  that  at  would  be  desirable  to  enact  not  only  that  the 
Chairman  <>f  every  Tribunal  should  be  a lawyer,  but  also  that  the  following  con- 
ditions should  be  laid  down : — 

(fl)  With  regard  to  any  Tribunal  which  has  to  consider  questions  affecting  land, 
houses,  that  at  least  one  member  of  the  Tribunal  should  be  a 
qualified  surveyor. 

Tribunal  dealing  with  questions  arising  under 
National  Health  Insurance,  Industrial  Injury  claims,  or  claims  to  pension 
^ war  injury,  one  of  the  members  of  the  Tribunal  should  be 

a qualified  medical  man. 
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6.  Conclusion 

Summary  of  Proposals  with  brief  consideration  of  certain  objections  thereto 
In  this  Memorandum  dt  has  been  endeavoured  to  show  that  difficulties  arise  with 
regard  to  administrative  Tribunals : 

(1)  Because  in  certain  instances  the  right  of  legal  representation  is  expressly 
excluded. 

(2)  Because  in  such  cases  as  there  is  a right  of  legal  representation,  many 
persons  by  reason  of  poverty  cannot  take  advantage  of  that  right. 

(3)  Because  of  the  want  of  power  to  bring  before  a Tribunal  all  the  evidence 

requisite  for  a fair  decision  to  be  arrived  at. 

(4)  Because  Tribunals  are  empowered  to  arrive  at  conclusions  which  are  con- 

clusive and  cannot  be  appealed  against ; which  conclusions  Tribunals  are 
empowered  to  arrive  at  not  solely  upon  evidence  given  in  proper  legal 
fashion. 

(5)  Because  in  many  instances  the  authority  to  appoint  to  a Tribunal  is  vested 

in  one  of  the  parties  to  the  dispute  which  the  Tribunal  is  to  decide.  This 
means  in  many  instances  it  is  not  a statutory  requirement  that  the  persons 
appointed  to  Tribunals  shall  have  professional  qualifications,  which  it  is 
necessary  for  them  to  have  if  the  issues  brought  before  Tribunals  are  to 
be  judged  in  an  adequate  manner. 

It  has  further  been  endeavoured  in  this  Memorandum  to  submit  that  the  cure 
for  these  difficulties  is : 

(i)  The  grant  of  the  express  right  of  legal  representation  before  all  Tribunals. 

(ii)  The  making  available  to  such  persons  as  come  before  Tribunals  with  means 

too  limited  to  enable  them  to  pay  out  of  their  own  resources  for  legal 
representation,  ffie  facilities  of  official  legal  aid. 

(iii)  The  ensuring  that  all  relevant  facts  shall  be  before  the  Tribunal  to  enable 
it  to  determine  any  issue  which  may  be  before  it  by  the  establishment  of 
the  power  of  sub-poena  and  the  other  arrangements  with  regard  to 
evidence  that  prevail  in  an  ordinary  Court  of  Law. 

(iv)  The  enactment  of  legislation  to  make  it  clear  that  Tribunals  must  hecide 
the  case  in  accordance  with  evidence  given  before  them  in  proper  legal 
fashion,  and  may  not  arrive  at  the  decision  on  any  other  grounds. 

(v)  That  the  appointment  to  membership  of  Tribunals  should  be  exclusively 

in  the  Lord  Chancellor,  and  that  only  persons  with  proper  qualifications 
should  be  appointed. 

To  these  proposals  it  is  clear  that  many  objections  can  be  made,  and  to  such 
objections  only  a vague  summarised  indication  of  answer  can  be  made. 

Objection  No.  1.  That  these  proposals  will  entirely  do  away  with  that  informality 
which  according  to  some  is  the  great  virtue  of  the  Tribunal  system.  The  answer 
to  this  is  that  the  proposals  would  certainly  do  away  with  such  informality,  but 
that  the  ensuing  formality,  by  giving  confidence  to  the  public  in  a full  and  fair 
hearing,  will  off-set  whatever  advantages  in  the  present  informality  there  may  be. 

Objection  No.  2.  That  these  proposals  would  in  practice  make  it  impossible 
for  persons  with  any  prospect  of  success  to  dispense  with  the  services  of  lawyers 
in  Tribunal  matters.  The  answer  is  that  the  carrying  into  effect  of  these  proposals 
would  in  practice  mean  precisely  this,  but  that  provided  the  benefits  of  official 
legal  aid  are  available,  it  will  be  to  the  advantage  of  both  the  Tribunals  and  of 
persons  who  appear  before  them,  that  in  practice  all  parties  to  such  proceedings 
should  be  legaUy  represented. 

Objection  No.  3.  That  the  carrying  out  of  these  proposals  will  in  fact  make  the 
busines.s  of  administration  very  much  more  difficult.  The  answer  is  that  it  is 
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admitted  that  the  carrying  out  of  these  proposals  would  increase  the  amount  of 
work  of  and_  the  general  labour  and  trouble  to  the  Civil  Service,  but  that  on  a 
long  view  It  is  easier  to  adiuinister  the  affairs  of  any  community  when  the  nublic 
IS  c^fident  of  a full  and  fair  hearing  and  decisions  be  arrived  at  in  an  incontro 
yertibly  just  manner,  and  that  the  adoption  of  these  proposals  is  calculated  to  bavZ 

that  rAcnlt  -uavc 


Objection  No.  4.  That  there  are  many  issues  which  have  to  be  decided  bv 
Tribunals  as  at  present  constituted  which  are  not  susceptible  of  being  decided  in 
accordance  with  the  method  of  Court  procedure  here  advocated.  The  answer  to 
this  objection  is  that  with  regard  to  Tribunals  under  the  National  Insurance  Scherne 
and  to  the  Rent  Tribunals,  it  is  contended  that  such  matters  can  be  as  well  decided- 
nay  can  actually  be  better  decided— by  Court  procedure  than  by  the  present  nro- 
cedure  of  Tribunals.  With  regard  to  many  other  matters  to  be  considered  bv 
Tribunals,  it  is  submitted  that  the  same  contention  equally  applies.  For  example 
if  the  business  of  a Tribunal  be  to  decide  whether  a licence  shall  be  granted  to 
some  person  to  set  up  a passenger  transport  service  between  two  given  points  in 
effect  this  is  a question  which  is  sufficiently  closely  related  to  such  matters  as 
Trusts,  Monopolies,  Agreements  in  Restraint  of  Trade  and  the  like,  which  are 
already  either  in  this  or  in  many  other  countries  already  dealt  with  by  Courts 
to  be  capable  of  being  dealt  with  adequately  by  a similar  system.  Another  matter 
which  it  is  submitted  is  quite  capable  of  being  dealt  with  in  accordance  with  the 
forms  of  Court  procedure  is  the  question  whether  it  is  necessary,  in  order  to 
ensure  the  effective  cultivation  of  agricultural  land,  it  shall  be  retained  by  the 
Government  or  returned  to  private  owners. 


Admittedly  such  questions  as  the  compulsory  acquisition  of  land  for  trunk  roads 
by-passes,  schools,  housing  estates,  civil  aerodromes  and  the  like  is  in  another 
category.  It  is  submitted  that  the  manner  in  which  the  development  of  railwavs 
m the  nineteenth  century  was  carried  out  provides  the  most  proper  precedent  for 
the  solution  of  these  diiSculties  concerning  compulsory  acquisition.  The  system 
promoters  of  the  undertaking,  having  surveyed  their  route,  brought  in 
a BiU  before  the  legislature  which  was  considered  by  a Parliamentary  Committee 
and  if  approved  by  the  Committee,  the  BiU  was  then  formally  read  and  received’ 
the  Royal  assent,  and  thereafter  the  promotors  of  the  undertaking  exercised  power 
to  purchase  compulsorily  the  land  they  had  indicated  in  their  survey  would  be 
necessary  for  the  purposes  of  their  enterprises.  It  is  submitted  that  it  would  be 
practicable  that  the  land  required  by  Government  or  by  Local  Authority  to  build 
roads,  scnook  o-r  for  housing  estates  could  be  acquired  by  the  introduction  of 
appropnate  BiUs  in  each  particular  case.  If  a further  objection  be  here  made 
that  this  would  draw  a very  great  burden  upon  Members  of  Parliament,  the  sug- 
gestion is  put  forward  that  the  remedy  might  lie  in  the  decentralisation  of  legislatures. 
Ihese  Islands,  for  historical  and  geographical  reasons,  could  well  have  Parliaments 
in  say,  Scotland,  Ireland  and  England  which  would  be  competent  to  deal  with 
questions  of  this  kind.  However,  this  matter  has  travelled  so  widely  into  spheres 
outside  the  consideration  of  the  Committee,  that  this  point  cannot  be  here  pursued. 

Objection  No  5.  That  the  adoption  of  these  proposals  will  lead  to  a great  increase 
“i  of  public  monies.  The  answer  is  that  this  is  unquestionably  so 

and  that  clearly  such  increased  expenditure  would  either  have  to  be  met  by  the 
raising  of  additional  revenue,  or  by  the  reduction  of  expenditure  on  other  objects 
which  It  IS  the  business  of  Government  to  pursue.  All  that  can  be  said  on  this 
paint  IS  mat  ultimately  it  is  a question  of  priorities.  The  proposals  for  the  alterations 
have  been  made  on  the  basis  that  it  is  next  after  the  defence  of  the  Realm,  among 
the  tost  objectives  of  the  poyernment  in  any  democratic  state  to  ensure  a really 
effective  administration  of  justice,  and  that  expenditure  to  ensure  that  object  should 
have  priority  over  other  things. 
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Examination 

Mr.  R.  C.  Hines 

Called  and 

4532.  Sir  Oliver  Franks:  We  were 
interested  in  your  Memorandum  because 
it  looks  at  this  whole  system  of  tribunals 
from  the  bottom  up,  so  to  speak,  from 
the  angle  of  the  people  who  use  them.  I 
want,  if  I may,  to  ask  you  first  one  quite 
general  question  which  I do  not  think 
you  deal  with.  It  is  directed,  I think, 
that  some  of  these  tribunals  shall  sit  in 
public,  and  others  in  private.  Do  you 
feel  that  the  publicity  with  which  dis- 
putes are  discussed  and  resolved  is  a 
principle  of  justice  of  equal  importance, 
for  example,  with  the  right  to  legal  re- 
presentation which  you  emphasize? 

Mr.  Hines:  I think  one  has  to  balance 
the  advantage  to  the  individual  con- 
cerned with  the  well-being  of  society  as 
a whole.  I attach  great  importance  to 
the  principle  that  justice  should  not  only 
be  in  fact  done,  but  should  manifestly 
appear  to  be  done.  I think  therefore, 
that,  just  as  it  is  a principle  of  our  law 
that,  with  certain  well  recognised  ex- 
ceptions such  as  official  secrets  and 
matters  considered  indecent,  justice  is  ad- 
ministered in  public  courts,  so  on  the 
whole  it  would  be  better,  as  a general 
rule,  that  proceedings  before  tribunals 
should  be  in  public  ; provided  that  the 
party  appearing  before  the  tribunal  may 
have  legal  representation,  and  provided 
also  that  if  the  party  is  too  poor  to  be 
able  to  afford  it  there  should  be  some 
official  system  of  representation  avail- 
able. Then  I would  say  that,  as  a 
general  principle,  hearings  should  be  in 
public  unless — as  on  occasion  in  the  case 
of  tribunals  enquiring  into  certain 
medical  aspects,  for  example,  of  national 
insurance— .there  was  evidence  of  such 
a character  as  would,  if  it  was  ^ given 
in  a court  of  law,  lead  to  a clearing  of 
the  court. 

4533.  So  you  would  say,  for  example, 

in  cases  of  national  insurance  that  the 
rule  should  be  that  the  proceedings 
should  be  in  public,  unless  on  applica- 
tion by  one  of  the  parties  and  in  the 
judgment  of  the  chairman  of  the  tri- 
bunal, it  should  be  in  private? ^Yes. 

4534.  The  second  point  I would  like 
to  ask  you  about  concerns  legal  repre- 
sentation. In  your  Memorandum,  you 
make  a definite  statement : “ The  fact 


of  witness 


Examined 

that  .the  procedure  before  tribunals  is 
informal  and  that  experience  shows 
that  tribunals  for  the  most  part 
manifest  all  due  regard  for  impartiality 
and  the  rules  of  right  reason  and  natural 
justice,  does  not  overcome  the  dismay 
felt  by  many  persons  when  they  are  con- 
fronted with  the  fact  that  they  are  de- 
barred from  being  legally  represented.” 

I was  very  interested  to  read  this 
opinion  of  yours,  because  it  is  the  exact 
opposite,  in  a way,  of  a number  of  other 
opinions  which  have  been  expressed  to 
us.  For  example,  we  have  been  told  that 
many  people  prefer  to  go  to  tribunals 
rather  than  to  the  courts  just  because 
the  ordinary  atmosphere  of  the  law 
court,  legal  representation,  rules  of 
evidence,  etc.,  is  not  there,  and  because 
they  are  afraid  of  the  courts  in  some 
way.  You  are  saying  something  which 
puts  the  emphasis  the  other  way,  namely 
that  legal  representation  should  be  per- 
missive, because  there  are  a lot  of  people 
who  really  feel  put  off  if  it  is  not  avail- 
able to  them.  I am  leaving  aside  for  the 
moment  the  question  of  the  expense,  and 
whether  the  expense  can  be  met.  I am 
simply  dealing  with  the  other  point. 
Would  you  give  me  your  views  on  the 
two  positions  I have  outlined,  your  own 
and  the  other  one  which  has  been  put 

before  us? 1 think  it  can  be 

accounted  for  in  this  way.  It  is  very 
largely,  in  my  view,  a matter  of  tempera- 
ment and  personality.  There  are  un- 
doubtedly in  the  population  a very 
large  number  of  people  who,  having  con- 
fidence in  themselves,  have  a readiness 
to  speak  up  on  their  own  behalf  in  any 
ordinary  circumstances.  Such  people, 
speaking  generally,  are  intelligent 
enough  to  realise  that  the  ordinary  legal 
process  is  a highly  technical  matter,  that 
they  are  not  lawyers,  and  that  they  have 
not  got  the  technical  equipment  to  get 
by  if  the  procedure  to  be  followed  is  that 
of  a traditional  court  of  law.  But  in  an 
ordinary  informal  atmosphere  these 
people  have  no  doubt  that  they  can 
stand  up,  speak  up,  make  their  point  and 
get  it  across.  Such  people  do  not  very 
often  come  to  a legal  advice  centre  of 
the  kind  at  which  I work. 

I get  the  other  kind  of  person.  My 
guess  is  that  the  other  type  of  person, 
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the  nervous  type,  to  give  it  a general 
name,  is  a very  numerous  hody  in  the 
community.  These  people  do  not  have 
this  self-confidence  and  cannot  visualise 
themselves  standing  up  successfully, 
however  informal  the  proceedings  may 
be,  and  making  the  points  which  they 
desire  to  make  clear.  Particularly  is  this 
so  in  the  case  of  people  who  suffer 
from  any  kind  of  disability,  who  are 
slightly  deaf,  who  stammer,  or  who  get 
confused  and  worried. 


Such  people  invariably  feel  that  they 
cannot  do  themselves  justice,  and  nearly 
always  ask  whether  they  can  have  a 
lawyer  to  speak  for  them.  They  do  want 
representation,  however  informal  the 
procedure  may  be.  I cannot  stress  too 
much  that  merely  having  to  appear 
before  a company  of  people  ranged  as 
this  Committee  is  around  a table  is  an 
ordeal  dreaded  by  ever  so  many  people. 
One  has  to  remember  that  in  many  in- 
stances before  tribunals,  for  example, 
cases  of  claims  for  national  insurance  or 
industrial  injury  benefit,  these  people  are 
not  themselves,  they  are  sick,  short  of 
money  and  worried.  Again,  appearing 
■before  a Rent  Tribunal  is  often  a cause 
ol  emotion,  because  there  are  issues  at 
stake  which,  to  the  applicant,  may  be 
very  irnportant : the  stability  of  the  roof 
OVOT  his  head,  over  the  heads  of  his  wife 
and  children. 


4535.  You  do  assert,  from  your  own 
direct  experience,  that  the  number  of 
people  who  are  placed  as  you  have 
described  for  one  reason  or  another  is 
considerabie ; and  you  are  also  sure, 
thinking  of  all  the  people  who  have 
reason  to  go  before  these  tribunals,  that 
the  proportion  of  those  you  see  is  not 
unrepresentative  of  the  whole.  Are  you 

satisfied  about  both  those  points? 

Yes,  I think  I am.  As  I explained  in  the 
first  paragraph  of  my  Memorandum,  I 
have  been  engaged  whole-time  at  this 
hegal  Advice  Centre  since  1948.  Every 
year  we  see  not  less  than  three  thousand 
applicants.  The  majority  come  from 
fee  areas  immediately  adjacent  to  the 
Centre,  which  is  in  Camberwell  But 
people  come  from  as  far  afield  as  Putney 
m the  west,  Dartford  in  the  East, 
Croydon  and  Bexley  in  the  south. 


4536.  Professor  Whscife : I suppose 
part  of  what  you  have  to  do  is  properly 

legal  aid? ^In  fact,  if  legislation  were 

passed  granting  the  right  of  legal 


representation  in  all  cases  before  tri- 
bunals, that  would  in  fact  be  something 
of  a mockery  to  many  very  poor  people 
because  they  would  not  be  able  to  afford 
the  cost  of  representation,  unless  they 
were  subsidised ; but  granting  them 
official  legal  aid  is,  I think,  the  only 
practicable  method.  In  individual  in- 
stances one  can  of  course  very  often 
raise  the  fee  from  a charitable  source, 
but  you  cannot  rely  upon  the  benevolence 
of  private  charity  to  cover  every  case. 

4537.  Miss  Oswald-.  What  is  your 
view  about  the  extent  to  which  people 
are  aware  of  the  facilities  for  appeal 

against  the  findings  of  tribunals? 

The  vast  majority  of  the  people  who 
come  to  a legal  advice  centre  are  not, 
until  the  occasion  arises,  particularly 
aware  that  there  is  a tribunal  to  deal 
with  the  particular  matter  with  which 
they  are  concerned.  That  there  are  Rent 
Tribunals  is  commonly  known  ; but  their 
functions  are  widely  misunderstood. 
Normally  speaking,  the  only  source  of 
knowledge  of  rights  of  appeal  will  be 
such  official  communications  as  the 
people  receive  from  the  tribunal  or  the 
Ministry  itself  in  the  course  of  a par- 
ticular case. 

4538.  Would  you  say,  in  the  main, 

that  people  understand  those  official 
communications?  I think  most  of  us 
are  aware  that  the  main  Departments 
concerned  go  to  great  trouble  to  pub- 
licise that  kind  of  information.  But  some 
of  us  feel  the  people  who  come  within 
our  immediate  purview  find  it  difficult 
to^  understand  even  what  seems  to  us 
fairly  simple  official  language? 1 my- 

self yield  to  none  in  my  admiration  for 
the  achievements  of  the  Ministry  of 
Pensions  and  National  Insurance  in  the 
clarity  with  which  they  express  them- 
selves in  these  printed  and  typed  com- 
munications which  they  send  to  people 
with  regard  to  entitlement  to  benefit  and 
so  on.  Again,  the  communications  from 
the  Rent  Tribunals  are  models  of  clarity. 

I have  no  doubt  that  they  are  perfectly 
wefi  understood  by  a very  large  number 
of  citizens ; and  those  who  do  understand 
them  naturally  do  not  waste  their  time 
and  bus  fares  coming  to  see  a poor  man’s 
lawyer,  even  if  they  are  poor.  Those  who 
come  to  see  me  and  my  colleagues  are 
precisely  those  who  did  uot  understand 
the  forms.  However  clear,  simple  and 
straightforward  they  may  appear,  there 
would  seem  to  be  a very  large  number 
on  whom  the  sight  of  a form  has  a 
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peculiar  effect.  Ttiey  dread  filling  it  up, 
they  want  somebody  else  to  do  it.  I have 
often  said : — “ Very  well,  I will  help  you 
fill  up  the  form  ”,  and  I have  then  asked 
the  questions  straight  off  the  form,  just 
as  they  were  printed,  and  received  per- 
fectly intelligent  and  clear  answers,  and 
have  written  them  down ; then  at  the 
end  I have  said : “ Now  the  form  is 
filled  up,  all  you  have  to  do  is  sign  it,” 
and  they  sign  it.  Then  I have  sometimes 
gone  on  to  say: — “You  know  it  says 
on  the  form  itself  (it  very  frequently 
does)  ‘ If  you  have  any  difficulty  about 
filling  this  up,  or  any  questions  or  any- 
thing you  do  not  understand,  if  you  will 
take  this  along  to  the  local  office  of  the 
Ministry,  they  will  assist  ’ ” ; and  I have 
said : “ Why  could  you  not  take  this 
along  to  the  local  office  of  the  Ministry 
and  they  would  help  you  fill  it  up,  and 
it  would  save  time  ” ; and  the  answer 
has  been  something  to  the  effect  that: 

“ They  are  officials  there  ”.  The  person 
feels — quite  wrongly,  nevertheless  they 
do  feel — that  they  wish  to  have  assistance 
from  some  source  other  than  the  official 
office.  I attribute  that  attitude  to  a mis- 
conception, that  it  is  in  some  way  in  the 
interests  of  the  officials  not  to  grant  what 
is  sought.  It  has  sometimes  proved  quite 
useful,  I have  found,  to  explain  to 
people  in  so  many  words  that  the  officials 
of  the  Ministry  are  paid  a regular  re- 
muneration, and  that,  provided  they 
carry  out  their  duties  under  the  regula- 
tions, it  will  make  no  difference  whatever 
whether  a particular  individual  gets  a 
grant  from  the  Ministry  or  not. 

4539.  Lord  Balfour  of  Burleigh:  Mr. 
Hines,  you  have  described  very  vividly 
to  the  Committee  the  kinds  _ of  people 
who  suffer  from  these  disabilities  which 
make  legal  representation  desirable.  Is 
the  need  for  legal  representation  felt  by 
such  people  just  as  much  before  tri- 
bunals as  before  the  courts?-; Of  all 

those  who  come  to  seek  advice  from  a 
poor  man’s  lawyer,  quite  as  ma_ny_  re- 
quest legal  representation  when  it  is  a 
matter  before  a tribunal  as  when  it  is 
a matter  before  a court ; and  the  request 
is  made  equally  strongly.  There  is,  of 
course,  this  point  to  be  made.  I can 
only  know  about  the  attitude  of  those 
who  do  come  to  seek  advice.  There  may 
well  be,  therefore,  a large  number  who, 
if  they  were  faced  with  a case  in  court, 
would  come  to  see  me,  but  if  they  had 
a case  before  a tribunal  would  not  bother 
(to  take  the  advice  o-f  a poor  man’s 


lawyer  but  would  deal  with  the  case 
single-handed. 

4540.  I take  it  that  you  agree  with 
the  general  view  that  the  informality  of 
tribunal  procedure  as  compared  with 
that  of  a court  is  a help  to  people  who 

are  inarticulate? Some  people  are 

helped  by  the  informality  of  the 
tribunals.  But  there  is  a very  consider- 
able section  which  is  not  so  helped  and 
to  whom  justice  could  only  be  done  if 
there  was  a right  of  legal  representation. 

I would  add  that  the  people  who  do  feel 
themselves  competent  to  handle  a tri- 
bunal matter  because  the  procedure  is 
informal  will  not  be  prejudiced  if  legal 
representation  is  made  available,  and 
legal  aid  also,  because  even  they  would 
no  doubt  welcome  legal  representation 
if  it  were  available  to  them  at  a reason- 
able cost. 

4541.  Sir  Geoffrey  King:  Mr.  Hines, 

I want  to  put  you  a very  broad  question 
concerning  your  Objection  No.  4 to- 
wards the  end  of  your  Memorandum. 
You  say:  “ ...  it  is  contended  that  such 
matters  can  be  as  well  decided — nay  can 
tactually  be  better  decided — by  court 
procedure  Then  in  various  places  you 
talk  about  the  lack  of  confidence  in  tri- 
Ijunals.  Your  proposals,  would  it  be  fair 
to  say,  for  remedying  that  lack  of  confi- 
dence are  all  in  the  direction  of  making 
tribunal  procedure  more  formal,  more 
legalistic,  more  analogous  to  that  of  a 
court  of  law? ^Yes,  certainly. 

4542.  And  you  recognise,  if  that  is 

done,  that  provision  must  be  made  for 
paying  advocates  or  lawyers  at  a cost 
which  you  put  in  your  Memorandum  at 
roughly  £16  a case.  So  your  experience 
has  led  you  to  think  that  these  great 
schemes  like  national  insurance  and 
others  can  only  be  made  to  work  with 
public  confidence  if  they  are  made  more 
legalistic,  if  the  very  considerable  ex- 
pense of  legal  representation  is  provided 
for?  I do  not  want  to  be  unfair ; I 
want  to  see  if  I have  got  the  general 
tenor. Yes,  Sir. 

4543.  I am  bound  to  put  to  you  that 
some  very  powerful  evidence  the  other 
way.  I would  like  to  read  out  a few 
lines  from  the  Memorandum  of  the 
Trades  Union  Congress:  — 

“ In  our  experience  Local  Appeal 

Tribunals  [they  are  referring  to 

National  Insurance]  enjoy  the  confi- 
dence of  those  who  appear  ^ before 

them,  and  we  believe  that  this  is  in 


Printed  image  digitised  by  the  University  of  Southampton  Library  Digitisation  Unit 


882 


COMMITTEE  ON  ADMINISTRATIVE  TRIBUNALS  AND  ENQUIRIES 


large  measure  due  to  the  informal  and 
sympathetic  atmosphere  of  the  pro- 
ceedings. We  consider  that  it  is  most 
important  that  this  confidence  should 
not  be  impaired  by  the  introduction  of 
a more  formal  and  legalistic  atmos- 

phere.”(^) 

That  was  the  opinion  expressed  to  this 
Committee ; and,  of  course,  when  the 
schemes  were  debated  in  Parliament  it 
was  the  opinion  of  the  Trades  Union 
Congress  that  the  litigious  atmosphere 
of  the  courts  is  altogether  unsuited  to  this 
class  of  case ; and  the  Miners’  Federa- 
tion said: 

“ We  are  strongly  of  the  opinion  that 
this  method  (the  litigious  method) 
should  be  entirely  abolished.” 

Is  your  position  then  that  the  attempt, 
which  I am  sure  you  will  recognise  was 
genuinely  made,  to  get  away  from  that 
litigious  atmosphere  has  been  a failure 
and  that  the  process  must  now  be  re- 
versed?  ’A  man  can  only  speak 

according  to  the  horizon  of  his  own  ex- 
perience. For  the  most  part  the  officials 
of  trade  unions  and  myself  work  in  dif- 
ferent fields,  because  in  the  ordinary  way 
the  Centre  at  which  I work  does  not 
deal  with  applicants  who  are  members 
of  trade  unions.  If  a man  is  a member 
of  a trade  union,  the  very  much  greater 
resources  and  specialised  experience 
which  a trade  union  and  its  solicitors  will 
have,  for  example  in  accident  claims, 
makes  it  in  his  interests  that  he  should 
avail  himself  of  their  services  rather  than 
a poor  man’s  lawyer.  Besides,  there  re- 
mains that  great  number  of  wage  earners 
who  are  not  yet  members  of  any  union, 
who  have  no  one  to  turn  to  and  there- 
fore must  come  to  a poor' man’s  lawyer. 
That  is  by  way  of  preface.  On  this  topic 
of  informality,  my  own  view  is  this. 
Throughout  history  there  has  been  a ten- 
dency by  people  who  have  a concern 
for  the  welfare  of  the  Jess  well-to-do 
members  of  the  community,  and  who 
are  not  lawyers,  to  protest  against  the 
formality  and  the  legalism  of  the  law. 
There  have  been  repeated  expressions  of 
opinion  to  the  effect  that  what  is  to  be 
desired  is  that  all  legal  procedure  should 
be  made  less  formal,  that  if  possible  the 
law  should  be  in  some  manner  brought 
into  a much  smaller  and  clearer  com- 
pass, so  that  any  ordinary  man  could 
understand  it.  It  is  a very  natural  wish. 
But  perhaps  because  I myself  am  a 

(^)  Minutes  of  Evidence,  Days  9-10,  p.  310. 


lawyer  I believe  that  the  attempt  to  in- 
formalise  procedure,  when  an  issue  is  to 
be  tried,  will  not  usually  work.  The  pro- 
cedure of  courts,  the  rules  of  evidence, 
the  ceremonial,  the  fact  that  judges  have 
wigs  and  have  the  royal  coat  of  arms 
over  their  heads,  that  members  of  the 
bar  are  garbed  in  a certain  way  when 
appearing  in  court— all  these  things  are 
done  not,  I submit,  merely  in  order  to 
provide  work  for  lawyers,  but  because 
experience  of  many  generations  of 
people  has  shown  that  the  way  to  arrive 
at  a true  and  just  conclusion  between  two 
persons — ^whether  they  be  real  persons  or 
artificial  persons  makes  no  difference — 
is  by  the  procedure  which,  broadly 
speaking,  has  been  followed  in  English 
courts  for  .many  a long  year.  And  I 
frecognise  ithat  to  put  that  procedure 
into  force  for  the  determination  of  such 
matters  as  a person’s  entitlement  to  sick- 
ness benefit  or  industrial  injury  benefit, 
or  to  determine  the  fair  rent  of  fur- 
nished premises,  does  mean  that  one 
would  invariably  have  to  make  avail- 
able legal  representation  to  all  the  par- 
ties ; and  I do  fully  recognise  that  that 
would  mean  great  expenditure  of  public 
money.  Of  course,  times  are  hard,  and 
public  money  has  to  be  doled  out  very 
carefully.  But,  as  I said  in  the  final 
paragraph  of  Ae  Memorandum,  in  ie 
last  resort  it  comes  down  to  a question 
of  priorities.  I have  said  that  next  after 
the  defence  of  the  realm  the  first  charge 
on  the  community  is  the  provision  of  a 
proper  system  of  justice.  Being  of  that 
view,  I have  not  hesitated  to  advocate 
what  I appreciate  from  many  points  of 
view  is  an  extreme  thing,  the  introduc- 
tion of  court  procedure  into  tribunals 
and  official  legal  aid  to  make  that 
possible. 

4544.  Sir  Oliver  Franks:  Could  I put 
one  last  point  to  you?  We  have  been 
to'ld  that  the  arrangements  for  work- 
men’s compensation,  which  involved 
going  to  the  courts,  and  sometimes  going 
to  the  House  of  Lords,  at  very  great 
expense  and  with  long  delays,  were 
superseded  by  the  present  arrangements, 
because  the  older  system  had  been  found 
unsatisfactory  and  the  present  system  pro- 
mised to  be  more  satisfactory.  Obviously, 
in  a way,  that  particular  bit  of  history 
goes  against  the  general  view  that  you 

were  putting  forward? 1 stand  open 

to  correction  here,  but  my  impression  is 
that  _ the  fundamental  reason  for  the 
abolition  in  1948  of  the  Workmen’s 
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Compensations  Acts,  and  the  substitution 
of  the  system  of  industrial  injury  bene- 
fit was  this : under  the  Workmen’s  Com- 
pensation Acts  the  duty  of  making  a 
periodical  payment  to  a man  injured 
in  an  accident  arising  out  of  and  in  the 
course  of  his  employment  was  upon  the 
employer,  and  the  great  thing  about  in- 
dustrial injury  benefit  is  that,  instead  of 
the  liability  being  upon  the  employer, 
it  is  shouldered  by  the  community  as  a 
whole.  Advantage  was  taken  of  that 
fundamental  change  to  substitute,  in 
place  of  the  court  system,  the  system  of 
Industrial  Injuries  Appeal  Tribunals, 
the  insurance  officer,  and  so  forth.  The 
procedure  under  the  Workmen’s  Com- 
pensation Acts  was  not  a law  suit, 
strictly  so-called,  but  an  arbitration, 


although  the  arbitrator  appointed  was  the 
judge  or  registrar  of  the  county  court.  If 
his  arbitration  was  disagreed  with,  the 
parties  had  rights  of  appeal,  and  of  course 
the  matter  could  go  up  to  the  House  of 
Lords.  But  the  issue  to  be  tried  is  still 
the  same  under  the  Industrial  Injuries 
Act  as  it  was  under  the  Workmen’s  Com- 
pensation Acts,  that  is,  usually  the  de- 
gree of  the  injured  party’s  disability  and 
the  extent  to  which  he  has  been  in- 
capacitated from  earning  what  he  earned 
before  the  accident.  That  issue  can,  I 
think,  best  be  tried  by  court  procedure 
rather  than  by  the  informality  of  present- 
day  tribunal  procedure. 

Sir  Oliver  Franks : May  we  thank  you 
very  much  for  coming  here  and  giving 
your  evidence. 


iThe  witness  withdrew^ 
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Note : For  the  hearing  of  oral  evidence  on  this  day  the  Committee  divided  into 
two  groups  constituted  as  follows:  Sir  Oliver  Franks  (Chairman),  Lord  Balfour  of 
Burleigh,  Sir  Geoffrey  King,  Major  Morrison,  Miss  Oswald  and  Professor  Wheare  ; 
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Memorandum  submitted  by  the  Scottish  Landowners’ 
Federation 

The  Scottish  Landowners’ ' Federation  is  the  representative  organisation  of  the 
owners  of  agricultural  land  in  Scotland.  Their  interests  are  mainly  affected  by  the 
tribunals  which  operate  under  the  Agricultural  Holdings  (Scotland)  Act,  1949,  and 
the  Town  and  Country  Planning  Acts,  of  which  four  have  reached  the  Statute  Book 
in  the  last  decade. 

While  there  had  already  been  a considerable  growth  of  the  system  of  administra- 
tive Tribunals  before  1939,  the  War  and  subsequent  years  have  seen  a continued 
increase  in  the  number  of  these  Tribunals  and  of  the  cases  with  which  they  deal. 
Their  growth  is  due  to  the  extension  of  official  supervision  of  the  life  of  the 
ordinary  citizen.  There  is  now  a vast  extent  of  administrative  law  applied  by  these 
Tribunals,  which  is  not  subject  to  review  by  the  ordinary  Courts  of  Law  unless 
a decision  appears  to  be  ultra  vires. 

As  a result  of  the  complex  mass  of  legislation  passed  during  and  since  the  war, 
restricting  individual  rights,  Tribunals  may  be  inevitable,  although  they  tend  to 
create  as  many  problems  as  they  are  designed  to  solve. 

If  the  character  of  the  Agricultural  Holdings  (Scotland)  Act,  1949,  and  the 
Agriculture  (Scotland)  Act,  1948,  is  first  examined,  it  will  be  seen  that  the  growth 
of  the  administrative  Tribunal  has  been  a direct  consequence. 

The  emphasis  in  these  two  Acts  is  upon  control  and  restriction  of  the  rights  of 
individuals  and  of  their  freedom  of  contract.  These  controls  and  restrictions  have 
as  their  purpose  greater  agricultural  efficiency.  Whether  this  legislation  achieves 
its  object  or  whether  it  could  be  more  effectively  achieved  by  a lessening  of  the 
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controls  which  it  authorises  is  difficult  to  say.  But  it  is  undoubtedly  the  case  that 
this  legislation  has  led  to  a notable  increase  in  production  and  some  increase  in 
efficiency.  It  is,  however,  a matter  for  conjecture  whether  a less  rigid  form  of 
legislation,  with  a lesser  degree  of  control  and  with  greater  latitude  for  individual 
bargaining  and  initiative,  would  not  have  resulted  in  an  even  greater  increase  in 
efficiency  at  smaller  cost  to  public  funds. 

Agricultural  Executive  Committees 

The  principal  Administrative  Tribunal  which  was  first  established  during  the 
War  and  continued  by  the  1948  and  1949  legislation  is  the  Agricultural  Executive 
Committee.  In  Scotland  during  the  War  the  larger  counties  were  divided  into  two 
for  Agricultural  Executive  Committee  purposes.  The  1948  Act  resulted  in  the 
abolition  of  the  County  and  District  Agricultural  Executive  Committees  and  the 
establishment  of  eleven  Area  Agricultural  Executive  Committees,  the  majority  of 
which  cover  three  counties,  except  in  the  case  of  Argyll,  for  which  there  is  one 
Agricultural  Executive  Committee. 

These  Agricultural  Executive  Committees  are  responsible  for  ensuring  that  good 
estate  management  and  husbandry  are  practised.  Part  II  of  the  1948  Act  imposes 
these  duties  of  good  estate  management  and  husbandry  and  gives  the  Secretary  of 
State  powers  to  deal  with  cases  of  bad  estate  management  and  husbandry.  These 
powers  have  been  delegated  to  the  Agricultural  Executive  Committees. 

Under  Section  27  of  the  1948  Act,  Agricultural  Executive  Committees  have  power 
to  place  owners  and  occupiers  of  land  under  Warning  Notices  for  bad  estate 
management  and  bad  husbandry,  the  notices  being  subject  to  a yearly  review.  If 
no  improvement  is  made,  an  owner  of  land  can  be  dispossessed  whilst  an  occupier 
can  have  his  interest  in  the  land  terminated.  Irrespective  of  whether  an  owner  or 
occupier  is  under  a Warning  Notice,  Agricultural  Executive  Committees  have  power 
to  serve  directions  with  regard  to  the  fixed  equipment  or  the  farming  of  the  land. 
The  directions  relating  to  estate  management  served  on  an  owner  may  involve 
considerable  capital  expenditure.  Accordingly,  where  the  estimated  reasonable  cost 
of  the  work  involved  in  the  proposal,  and  ffie  cost  (borne  by  the  owner)  of  any 
other  work  for  fixed  equipment  on  the  agricultural  unit  within  two  years  imme- 
diately preceding  the  service  of  the  direction,  together  exceed  the  annual  value  of 
the  land  in  the  agricultural  unit,  the  owner  has  a right  of  appeal  to  the  Land 
Court,  which  has  the  power  to  review  the  direction. 

Whilst  the  issue  of  Warning  Notices  is  the  responsibility  of  Agricultural  Executive 
Committees,  it  is  unusual  for  them  to  take  any  action  of  this  nature  unless  they 
receive  a complaint  about  the  standard  of  estate  management  or  husbandry.  In 
the  case  of  complaints  about  the  fixed  equipment  of  a holding,  action  by  the 
Agricultural  Executive  Committee  may  result  from  information  given  by  the  tenant 
to  the  Agricultural  Executive  Committee.  In  the  case  of  bad  husbandry  this  may 
result  from  the  landlord  complaining  to  the  A.E.C. 

An  owner  may  be  placed  under  a Warning  Notice  in  which  the  Agricultural 
Executive  Committee  states  its  general  grounds  of  complaint  but  does  not  proceed 
to  give  specffic  directions.  Such  notices  are  subject  to  review  within  intervals  not 
exceeding  twelve  months. 

An  Agricultural  Executive  Committee,  by  serving  on  an  owner  a Warning  Notice, 
against  which  there  is  no  appeal  to  an  independent  Tribunal,  can  apply  a form  of 
indirect  sanction  which  may  involve  a considerable  capital  expenditure.  By  adopt- 
ing this  practice  the  service  of  the  direction  is  avoided.  The  owner  must,  however, 
carry  out  improvement  works  because,  unless  he  does  so,  steps  could  be  taken  to 
dispossess  him  when  the  Warning  Notice  comes  up  for  review  each  year. 

The  reason  for  this  procedure  seems  clear.  It  was  presumably  designed  to  secure 
improvement  without  resort  to  directions,  but,  in  practice,  the  use  of  a Warning 
Notice  as  an  indirect  sanction  could  result  in  injustice  and  hardship. 

If  control  measures  have  come  to  stay  it  is  difficult  to  suggest  improvements  in 
existing  procedure  which  will  not  add  greatly  to  administrative  costs  and  not  least' 
to  the  heavy  expenses  of  individuals  whose  interests  are  affected  by  the  powers  of 
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Agricultural  Executive  Committees.  The  lengthy  procedure  for  terminating  an 
occupiers’  interest  on  account  of  bad  husbandry  is  already  cumbersome  enough 
and  comprises  the  following  five  stages : — 

I.  Inspection  Procedure 

(2)  Factual  report  prepared  for  information  of  panel  of  Agricultural  Executive 
Committee  Sub-Committee. 

(3)  Report  subsequently  considered  by  the  Sub-Committee. 

(4)  If  Sub-Committee  is  satisfied  that  occupier  is  not  fulfilling  his  good  hus- 

bandry responsibilities,  Warning  Notice  may  be  served. 

II.  Warning  Notice  Procedure 

(1)  Notice  of  proposal  to  serve  Warning  Notice  on  occupier  who  has  a right 
to  make  written  representations  or  ask  for  hearing. 

(2)  Hearing  by  sub-committee ; parties  given  not  less  than  seven  days  notice. 

(3)  Sub-committee  must  report  on  proposal  to  serve  Warning  Notice  to  main 
Committee,  which  then  decides. 

III.  Directions  to  Enforce  Good  Husbandry 

After  Warning  Notice  has  been  served  procedure  similar  to  that^  detailed  in  II 
above  must  be  operated. 

IV.  Unless  occupier  fails  to  comply  with  directions  dispossession  procedure  can- 
not be  undertaken  until  after  Warning  Notice  in  force  for  not  less  than  twelve 
months.  Where  there  is  failure  to  comply  with  directions  immediate  dispossession: 
action  can  be  initiated. 

V.  Dispossession  Procedure 

(1)  Further  inspection  by  sub-committee  who  may  recommend  to  Main  Com- 

mittee that  notice  terminating  tenancy  be  served. 

(2)  If  sub-committee’s  recommendations  accepted  notice  issued. 

(3)  Occupier  has  ten  days  in  which  to  make  written  representations  against 
notice  or  td  ask  for  hearing. 

(4)  Sub-Committee  take  hearing  or  consider  representations. 

(5)  Sub-committee  report  back  after  hearing. 

(6)  If  Main  Committee  are  satisfied  that  there  is  a dispossession  case,  applica- 

tion made  to  Department  of  Agriculture  for  Secretary  of  State’s  approval 
to  service  of  notice  of  dispossession. 

(7)  If  approval  of  dispossession  notice  obtained,  service  of  notice. 

(8)  Occupier  may  within  14  days  require  proposal  to  be  referred  to  Scottish 
Land  Court. 

(9)  Preparation  of  reference  to  Land  Court. 

(10)  Submission  of  reference  to  Department  for  revisal  and  transmission  to 
Court. 

The  lesson  which  emerges  from  this  review  of  Agricultural  Executive  Committee 
procedure  is  that  in  a system  of  a society  with  a highly  organised  form  of  controls 
over  the  actions  of  individuals,  with  safeguards  for  their  rights,  then  the  proce- 
dure for  safeguarding  them  must  necessarily  be  complicated.  Matters  which  could 
be  settled  in  a few  days  require  twelve  months  to  two  years  to  settle  under  the 
system  of  controls  operating  under  the  Agricultural  Legislation  of  1948-1949. 

The  Land  Court 

The  Agriculture  (Scotland)  Act,  1948  (part  of  which  is  now  incorporated  in  the 
Agricultural  Holdings  (Scotland)  Act,  1949),  placed  restrictions  on  the  right  of  a 
landlord  to  terminate  a lease  on  its  expiry.  Under  Section  25  of  the  1949  Act,  a 
tenant  has  an  option,  within  one  month  from  the  date  of  the  giving  of  a notice' to 
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quit,  to  serve  a counter  notice  on  the  landlord.  The  notice  to  quit  is  then  of  no 
effect  unless  the  Secretary  of  State  consents  to  it.  There  are  certain  limited 
■exceptions  to  this  general  rule. 

Section  26  lays  down  the  conditions  which,  subject  to  an  overriding  discretion 
of  the  Agricultural  Executive  Committee  and  the  Land  Court,  must  be  satisfied 
before  consent  to  a notice  to  quit  is  given.  Broadly  speaking,  these  conditions  deal 
with  the  question  of  efficient  farming  as  affected  by  good  estate  management  or 
husbandry  or  otherwise. 

Although  there  are  rules  of  good  estate  management  it  is  nowhere  laid  down 
whether  it  is  good  estate  management  for  a landlord  himself  to  occupy  one  or  more 
farms,  \\ffiere  the  landlord  owns  only  one  farm  this  aspect  is  specially  important. 

The  other  main  ground  is  hardship.  Different  considerations  apply  to  tenancies 
created  before  and  after  the  passing  of  the  1948-49  legislation.  In  the  case  of  the 
former  the  same  person  must  be  landlord  before  the  legislation  came  into  force 
and  at  the  date  of  the  notice  to  quit.  It  is  understood  that  “ person  ” is  intended 
to  include  successors  by  inheritance.  In  the  case  of  the  latter  the  purpose  for  which 
the  lease  is  to  be  terminated  must  be  stated  in  the  lease  and  must  apparently  be  one 
for  which  the  landlord’s  interest  was  held  immediately  before  entry.  It  would 
seem,  therefore,  that  the  landlord,  in  order  to  succeed  in  such  a case,  must  have 
been  farming  the  land  himself  immediately  before  he  let  it.  If  he  did  not  do  so 
but  included  a clause  reserving  the  right  to  resume  the  land  for  a specific  purpose 
at  the  end  of  the  lease,  it  would  appear  that  he  would  not  be  successful.  In  both 
cases  the  landlord  must  prove,  in  addition,  that  he  would  suffer  greater  hardship 
than  the  tenant.  No  statutory  guidance  is  given  to  the  Agricultural  Executive 
Committee  or,  on  appeal,  to  the  Land  Court  as  to  what  constitutes  greater  hardship 
lo  the  landlord  or  the  tenant.  Whilst  it  is  appreciated  that  it  might  be  difficult 
to  lay  down  rules  covering  cases  of  hardship,  the  relevant  provisions  are  obscure 
in  their  meaning.  Whose  is  the  greater  hardship?  That  of  the  landlord  who  has 
let  his  land  and  is  subsequently  deprived  indefinitely  of  the  right  to  occupy  it,  or 
that  of  the  tenant  who  has  contracted  under  lease  to  occupy  it  for  a period  of 
years?  The  tenant  has  the  opportunity  (admittedly  limited  under  present-day  con- 
ditions) of  renting  another  farm.  He  also  has  the  chance  of  buying  a farm 
elsewhere. 

In  “notice  to  quit”  cases  the  landlord  must  satisfy  the  Agricultural  Executive 
Committee,  or,  on  appeal,  the  Land  Court,  that  it  is  in  the  interests  of  efficient 
farming  that  consent  should  be  given.  He  must  establish  that  there  will  be  an 
increase  in  farming  efficiency.  An  administrative  decision  is  therefore  based  on  con- 
jecture about  the  future  working  of  the  holding.  There  is  usually  no  basis  of 
comparison  on  which  to  decide  whether  or  not  an  increase  in  farming  efficiency 
is  likely  to  take  place.  Accordingly  the  decision  is  based  on  the  proposals  which 
the  landlord  may  have  for  the  farming  of  the  holding  and  on  the  system  operated 
by  the  tenant. 

The  general  experience  has  been  that,  once  a farm  has  been  let,  the  prospect  of 
the  landlord  being  able  to  resume  the  farm  for  his  own  personal  occupation  or  for 
the  occupation  of  a son  or  other  relative  is  very  slender  indeed.  Land  Court 
decisions  illustrate  how  hopeless  it  is  for  a person  without  a number  of  years  of 
practical  farming  background  to  expect  to  be  successful  in  obtaining  consent  to 
a notice  to  quit.  Present  control  on  the  operation  of  notices  to  quit  has  militated 
against  an  increase  in  farming  efficiency,  resulting  in  a considerable  number  of 
mediocre  farmers,  unreceptive  to  progressive  ideas,  continuing  in  their  farms,  with 
a consequent  loss  of  enterprise  and  energy  in  farming  methods. 

When  the  Agriculture  (Scotland)  Bill,  1948,  was  being  debated  in  Parliament  the 
Federation  foresaw  the  difficulties  which  would  arise  in  the  interpretation  of  what 
are  now  Sections  25  and  26  of  the  1949  Act.  Experience  has  proved  that  its  doubts 
were  justified  and  that,  in  the  great  majority  of  cases,  both  on  the  questions  of 
efficient  farming  and  hardship,  the  decision  is  given  in  favour  of  the  sitting  tenant. 
It  would  appear  that  there  is  now  little  option  to  do  otherwise. 

The  Act  has  resulted'  in  fixity  of  tenure  rather  than  in  efficient  farming  with 
minimum  Treasury  assistance. 
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Agricultural  laud  may  be  compared  to  house  property  which  is  subject  to  the 
Rent  Restriction  Acts.  The  values  of  agricultural  land  with  and  without  vacant 
possession  have  been  dis.torted  to  the  disadvantage  of  the  industry  and  the  nation 
as  a result  of  the  imposition  of  a system  of  administrative  law.  Substantial  sums 
have  been  paid  to  tenants  to  buy  them  out,  which  is  not  a healthy  state  of  affairs. 

Contemporary  agricultural  legislation  has,  in  effect,  transferred  a substantial  slice 
of  the  landlord  s capital  from  the  landlord  to  the  tenant.  Where  a tenant  buys 
his  farm  he  faces  no  competition  and  can  dictate  his  own  terms.  Sitting  tenants 
are  virtually  in  the  position  of  freeholders  whilst  the  landlord — to  the  detriment 
of  efficient  estate  management— has  only  a remote  reversionary  inerest  in  his  land. 

During  the  passage  of  the  Agriculture  (Scotland)  Bill  through  Parliament,  proposals 
were  put  forward  to  modify  the  notice  to  quit  provisions.  But  the  Government 
was  not  prepared  to  alter  the  provisions  of  Sections  25  and  26  of  the  1949  Act. 
It  stated  that  there  was  ample  scope,  either  on  .grounds  of  efficiency  or  hardship, 
for  resumption  by  a landlord  and  that  care  had  been  taken  to  ensure  that  cases 
involving  hardship  to  the  landlord  would  receive  full  consideration. 

Reference  was  made  to  the  fact  that  in  the  future  it  would  be  open  to  landlords, 
if  they  wished,  to  state  in  the  lease  that  they  wished  to  terminate  the  tenancy  of 
the  holding  for  a specified  purpose,  to  found  any  application  for  consent  on  the 
provisions  of  Section  26  (1)  (c)  of  the  1949  Act,  and  that  any  reasonable  person 
would  have  no  alternative  but  to  give  possession  on  the  ground  of  greater  hardship 
to  the  landlord  in  cases  where  a man  had  left  his  farm  to  serve  in  H.M.  Forces. 
Events  have  proved  that  this  was  wishful  thinking. 

It  is  manifestly  unjust  that  a tenant  should  have  been  able  to  enter  into  a lease 
of  a farm  for  a period  of  years  and  then  be  able  to  invoke,  to  his  own  advantage, 
the  security  of  tenure  provisions  of  a subsequent  Act  of  Parliament. 

Scottish  landlords  have  little  confidence  in  the  working  of  the  agricultural  legisla- 
tion in  relation  to  Notice  to  Quit  cases.  The  relationship  between  the  Land  Court 
and  the  Court  of  Session  in  recent  years  has  not  been  a happy  one.  In  a recent 
case,  Kennedy  v.  Johnstone  and  Others,  the  Land  Court  refused  initially  to  put 
into  effect  the  decision  of  the  Court  of  Session  that  a clause  in  a lease,  excluding 
the  power  to  bequeath  a lease,  was  valid.  Ultimately,  after  the  landlord  had  been 
put  to  a very  considerable  expense,  effect  was  given  to  this  decision  by  a majority 
of  the  Land  Court,  the  Legal  Chairman  dissenting. 

Decisions  on  Notice  to  Quit  cases  are  dependent  entirely  on  an  administrative 
act  of  the  executive,  subject  to  appeal  to  the  Land  Court.  In  the  result  an  owner 
can  be  deprived  in  perpetuity  of  the  right  to  occupy  his  own  land  for  agricultural 
purposes  although  in  the  usual  agricultural  lease  he  can  resume  land  for  any  other 
purpose,  including  forestry. 

As  an  investment  agricultural  land  has  been  seriously  damaged.  The  agricultural 
industry  is  short  of  capital  and  is  unlikely  to  attract  the  additional  capital  which 
it  needs  unless  the  security  of  tenure  provisions  are  relaxed.  The  administrative 
powers,  in  respect  of  Notice  to  Quit  cases,  of  Agricultural  Executive  Committees 
and  the  Land  Court  require  realistic  modification.  Rents  could  then  rise  to  economic 
levels.  In  many  cases  younger  and  better  tenants  could  be  obtained.  Much 
needed  modernisation  of  farm  buildings  and  their  improved  layout  could  be 
carried  out  and  the  owners  of  land  if  they  desired  would  be  able  to  reap  their 
capital  increment.  Land  could  once  more  become  attractive  as  an  investment 
and  a market  in  the  sale  of  tenanted  farms  for  investment  purposes  could  be 
expected  as  a natural  corollary.  A return  to  greater  freedom  of  contract  would 
be  of  benefit  to  the  Nation. 


Agricultural  Arbitrations 

The  1948  and  1949  Acts  gave  all-embracing  powers  to  the  Panel  of  Agricultural 
Arbiters  who  are  appointed  by  the  Lord  President  of  the  Court  of  Session.  An 
agricultural  arbiter  need  not  have  any  professional  training.  Many  are  farmers 
who  may  be  efficient  practical  men  but  are  without  the  advantage  of  a professional 
training,  which  it  is  considered  is  essential  for  the  discharge  of  the  important 
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responsibilities  placed  upon  them.  Every  dispute  of  whatever  nature  as  between 
landlord  and  tenant  must  be  referred  to  arbitration.  The  arbiter  can  be  ™ed  to 
state  a case  to  the  Sheriff  on  a question  rf  law,  and  against  ^^“‘““.'titeious 
Sheriff  there  is  a right  of  appeal  to  the  Court  of  Session.  In  the  multitatious 

duties  placed  on  an  arbiter  by  these  Acts  he  is  given  little  guidance  on  how  he  is 
to  perform  them.  Two  examples  may  be  quoted  to  show  how  difficult  is  the  duty 
of  the  arbiter  and  how  very  much  the  persons  concerned  m an  arbitration  are 
wholly  denendent  on  the  decision  of  the  arbiter.  However  well-mtentioned  the 
arbiter  m£y  be,  he  has  responsibilities  placed  upon  him  which  .may  be  beyond 
the  capabilities  of  a man  without  professional  qualifications.  His  decision  is  final 
on  all  questions  of  tact,  and  is  therefore  not  subject  to  review  by  any  appeal 
Tribunal.  . . . 

Section  S of  the  Agricultural  Holdings  Act,  1949,  makes  provision  for  increases 
of  rent  where  improvements  are  carried  out  at  the  request  of  or  in  agreement 
with  the  tenant,  or  where  a direction  is  served  on  an  owner  to  provide  s_ome 


additional  fixed’ equipment  or  fixed  equipment  in  replacement  of  existing  fixed 
equipment.  The  arbiter  is  directed  in  such^  a case  to  increase  the  rent  by  an 


amount  equal  to  the  increase  in  the  rental  value  of  the  holding  attributable  to  the 

...  . tc  1,.  r.  -le  trt  nmvinp 


carrxing  out  ot  the  improvement.  If,  for  example,  a landlord  is  directed  to  Ptoyi^e 
washing  and  lavatory  facilities  under  _ the  Pro™ions_  of 


HeaTth°and  Welfare  Provisions)  Bill,  the  increase  in  rent  is  to  be  made  in  terms 
of  the  relevant  Section.  How  can  an  arbiter  be  expected  to  decide  what  increase 
in  the  rental  value  of  the  holding  is  attributable  to  the  provision  of  a wash-hand 
basin  or  a lavatory?  Such  items  cannot  be  deemed  to  be  part  of  the  ordinary 
fixed  equipment  of  an  agricultural  holding. 

An  owner  ot  a large  farm  might  be  directed  to  provide  equipment  of  this  natme 
or  other  fixed  equipment  at  a cost  of  several  hundreds  or  thousands  of  pounds. 
The  arbiter  on  the  other  hand  might  say  that  the  increase  in  the  rental  value 
of  the  holding  was  on  a cost  of,  say,  ,£5(M,  only  £10  or  even  less.  The  capital 
expended  by  the  owner  would  therefore  be  lost,  and  in  a revision  of  the  rent 
“ fi“  years’  time  might  be  lost  altogether  if  a downw^d  adjustment  of  rent  was 
made.  The  financial  consequences  to  an  owner  could  be  far-reaching  when  a 
direction  involves  the  expenditure  of  thousands  of  pounds.  Spine  direction  should 
therefore  be  given  to  the  arbiter  on  how  he  is  to  carry  out  his  important  function 
so  that  the  increase  in  rental  value  bears  some  relation  to  the  capital  cost  of  the 
improvement.  He  is  given  no  guidance  whatever.  For  example  an  increase  m 
rent  of  S per  cent  on  the  net  cost  of  improvements  as  allowed  by  the  Rent  R^estric- 
tiou  Acts  would  be  appropriate.  The  adoption  of  such  a proposal  would  save 
expense  as  there  would  be  no  need  to  resort  to  arbitration. 

The  second  example  arises  under  Section  7 which  deals  with  the  variation  of 
rent  In  this  case  the  arbiter  is  directed  to  fix  what  rent  should  be  payable  for  the 
holding  as  from  the  next  ensuing  date  on  which  the  tenancy  could  have  been 
terminated  by  notice  to  quit.  He  is  instructed  to  leave  out  of  account  increases  m 
rental  value  due  to  improvements  made  by  the  tenant  and  not  taken  over  and  paid 
for  by  the  landlord,  and  the  relief  in  occupiers’  rates  given  to  occupiers  by  the 
Local  Government  (Scotland)  Act,  1929.  Subject  to  these  provisions  the  arbiter 
is  directed  to  fix  what  rent  should  properly  be  payable. 

As  a result  of  control  measures  introduced  by  the  1948-1949  legislation  on  the 
free-market  in  the  letting  of  farms,  distortions  have  arisen  in  the  capital  and  rental 
values  of  farms.  Rents  of  sitting  tenants  are  automatically  held  down  as  a result 
of  this  legislation  whilst  farms  which  are  offered  to  let  in  the  open  market  obtain 
rents  consistent  with  current  economic  conditions.  An  extraordinary  position 
exists  under  the  Agricultural  Legislation.  Owners  can  be  directed  to  provide 
expensive  additional  fixed  equipment  at  great  cost  to  themselves.  The  additional 
rent  which  they  may  obtain  on  this  increased  investment  is  meant  to  be  represented 
by  the  increase’  in  the  rental  value  of  the  holdings.  The  rents  of  sitting  tenants  are 
entirely  within  the  discretion  of  the  arbiter  who  apparently  need  have  no  regard 
to  whether  the  rental  bears  any  relation  to  the  return  which  might  be  expected  on 
the  capital  locked  up  in  the  agricultural  land  concerned  or  the  responsibilities  of 
the  owner  to  conform  with  rules  of  good  estate  management  at  current  costs  which 
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exceed  pre-war  costs  by  300  per  cent. — 400  per  cent.  The  result  of  the  1949  legis- 
lation has  been  to  place  too  much  power  and  responsibility  on  agricultural  arbiters 
because  they  are  given  no  directions  as  to  how  to  assess  rents  in  the  examples 
quoted  above. 

It  is  manifestly  wrong  that  a person  can  be  compelled  to  expend  large  sums  of 
money  and  be  dependent  on  what  return,  if  any,  he  receives  on  this 
money  on  an  arbiter  whose  decision  on  the  facts  is  final  and  who  is  given  no 
directions  about  carrying  out  his  duties.  The  powers  and  procedure  regulating  rent 
arbitrations  under  Sections  7 and  8 require  immediate  examination  and  revision. 


Compulsory  Acquisition  of  Land 

The  compulsory  acquisition  of  land  in  Scotland  is  now  in  the  majority  of  cases 
regulated  by  the  Acquisition  of  Land  (Authorisation  Procedure)  (Scotland)  Act, 
1947.  There  are  certain  exceptions  referred  to  in  Section  1 (4)  of  the  Act  where 
compulsory  acquisition  is  regulated  by  the  statutes  detailed  therein. 

Under  this  Act  where  a Local  Authority  or  other  body  wishes  to  acquire  land 
compulsorily,  a Compulsory  Purchase  Order  is  made  by  the  authority  proposing 
to  acquire  the  land  and  is  submitted  for  confirmation  by  the  Minister  on  whom 
power  to  confirm  is  conferred  by  the  Statute.  If  there  is  an  objection  then  the 
Minister  may  order  a local  enquiry  to  be  held  and  the  procedure  for  this  is  detailed 
in  the  Fourth  Schedule  of  the  Act.  In  Scotland  as  a general  rule  the  Commissioner 
appointed  to  hear  the  enquiry  is  a member  of  the  Bar. 

Compulsory  acquisition  under  the  Act  can  be  divided  into  two  categories : 

(1)  Acquisition  by  the  Secretary  of  State  or  other  Minister  of  State. 

(2)  Acquisition  by  a Local  Authority  or  statutory  undertaker. 

In  the  case  of  (1)  the  Minister  issues  a draft  Compulsory  Purchase  Order.  Objec- 
tions can  be  lodged  against  such  Orders  and  an  Enquiry  into  Objections  will  be 
held.  In  these  cases  the  acquiring  Minister  will  submit  a statement  of  his  case  but 
as  the  proposal  to  acquire  is  a policy  decision  the  Minister’s  representatives  are  not 
subject  to  cross-exarnination.  The  enquiry  into  the  objections  may  result  in  the 
Minister  not  proceeding  with  the  acquisition  or  modifying  his  original  proposals. 

In  the  case  of  (2)  a Public  Local  Enquiry  will  be  ordered  by  the  Secretary  of 
State  if  objections  to  the  Order  are  lodged.  The  acquiring  authority  must  justify 
their  case  and  their  evidence  can  be  tested  by  cross-examination.  After  considera- 
tion of  the  Objections  and  the  Report  of  the  Commissioner,  the  Secretary  of  State 
may  confirm  the  Order,  with  or  without  modifications. 

The  attitude  of  the  Government  to  the  procedure  adopted  in  enquiries  into  Com- 
pulsory Purchase  Orders  issued  by  a Minister  is  apparently  that  a decision  to 
acquire  a particular  piece  of  land  is  a matter  of  policy  for  the  Minister  concerned. 
It  is  not,  therefore,  appropriate,  nor  in  the  public  interest  that  such  a decision  of 
policy  should  be  tested  in  the  same  manner  that  the  pursuer’s  case  is  tested  by  cross- 
examination  in  the  ordinary  Law  Courts. 

Another  material  difference  from  procedure  in  the  ordinary  Law  Courts  is  that 
instead  of  the  Minister’s  case  being  presented  by  him  and  proved  by  evidence  the 
objectors  must  present  their  case  first  and  evidence  in  support  of  the  objectors  only 
is  heard. 

As  the  effect  of  a Compulsory  Purchase  Order  is  to  deprive  man  of  his  own 
property  against  his  will,  there  is  strong  argument  in  favour  of  the  Minister  having 
to  justify  his  case  by  procedure  more  analogous  to  Court  procedure,  suitably 
modified  to  meet  the  point  that,  to  some  extent,  an  enquiry  of  this  nature  is  bound 
up  with  matters  of  policy. 

In  the  case  of  a local  enquiry  the  report  of  the  Commissioner  is  not  made  avail- 
able to  parties.  (Local  Government  Board  v.  Arlidge,  1915  A.C.  120.)  There 
have  been  a number  of  cases  on  the  question  of  the  rights  of  parties  and  particular 
reference  is  made  to  the  case  of  Price  v.  Minister  of  Town  and  Country  Planning, 
1947  1 A.E.R.,  and  B.  Johnson  & Co.,  Builders,  v.  Minister  of  Health,  1947  2 A.E.R. 
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In  the  latter  case  it  was  held  that  there  was  no  duty  ™ hv 

available  to  the  objectors  the  contents  of  certain  written  to  the 

the  Local  Authority  before  the  Order  was  made  A distinction  is  drawn  between 
the  administrative  capacity  of  the  Minister  and  his  quasi  judicial  capacity.  At 
present  it  seems  clear  that  there  is  only  a right  of  appeal  against  a decision  ol  a 
Minister  in  the  following  cases : — 

ia)  If  the  authorisation  of  the  Order  is  not  empowered  by  the  Act  or  by  an 
enactment  by  which  power  to  acquire  land  is  conferred, 


(b)  If  a requirement  of  the  Act  or  any  Regulations  made  under  it  have  not 
been  complied  with. 

There  would  be  a considerable  improvement  in  procedure  in  local  enquiries  if 
it  was  altered  so  as  to  be  analogous  with  that  adopted  in  arbitration  cases. 

Paragraph  6 of  the  Fourth  Schedule  of  the  Acquisition  of  Land  (Authorisation 
Procedure)  (Scotland)  Act,  1947,  provides  for  the  allocation  of  expenses,  bub- 
paragraph  (a)  provides  that  expenses  incurred  by  the  Minister  in  relation  to  the 
enquiry  shall  be  paid  by  such  of  the  parties  to  the  enquiry  m such  proportions 
as  the  Minister  may  order.  This  is  a most  objectionable  provision. 

Where  land  is  compulsorily  acquired  it  is  being  acquired  against  the  will  of  the 
owner.  Whv  therefore  should  such  an  owner  be  put  to  any  expense  in  upholding 
his  rights?  This  provision  should  at  the  very  least  be  limited  to  cases  of  frivolous 
objections. 

The  existing  procedure,  under  which  the  owner  or  occupier  of  land  which  a local 
or  other  statutorv  authority  proposes  to  acquire  is  not  notified  at  the  earliest  stag^ 
of  the  oroposal  to  acquire,  is  extremely  unsatisfactory.  The  first  intimation  which 
the  owner  or  occupier  generally  receives  that  his  land  is  to  be  acquired  for  purposes 
other  than  agriculture  is  notice  of  a decision  by  the  appropriate  committee  of  the 
local  authoritv  that  it  is  intended  to  acquire  the  land.  There  seems  to  be  an 
unanswerable  case  for  local  and  statutory  authorities  being  obliged  to  consult  owners 
and  occupiers  likely  to  be  affected  by  development  proposals.  This  consultation 
should  take  place  at  an  early  stage  of  surveying  the  land  and  before  the  survey 
reports  come  before  the  Local  or  Statutory  Authority  for  consideration.  Unless 
such  a procedure  is  adopted  the  owner  and  occupier  are  faced  by  a policy  decision 
o£  a committee  of  a local  or  statutory  authority  recommending  the  acquisition  of 
an  area  of  land  of  which  he  can  be  deprived  by  compulsion. 

In  the  normal  case  it  is  too  late  to  affect  the  final  decision  of  the  authority 
because  as  a matter  of  ordinary  administration  the  recommendation  of,  say,  a 
planning  committee  of  a local  authority  submitted  to  the  local  authority  for  approval 
is  usually  approved.  It  is  understood  that  them  is  some  form  of  Interdepartmental 
Enquirv  into  cases  where  there  are  conflicting  views  as  to  the  future  use  or 
development  of  land' to  be  acquired.  In  Scotland  in  theory  in  such  a case  where 
the  Department  of  Agriculture  contend  that  the  land  should  be  retained  for 
agriculture,  but  the  Department  of  Health  recommend  that  it  should  be  made 
available  for  development,  a final  decision  on  the  future  use  of  the  land  is  made 
bv  the  Secretary  of  State.  It  is  unsatisfactory  that  the  Secretary  of  State  should 
be  called  in  as  an  arbiter  in  disputes  betweeh  two  Departments  for  which  he  is 
responsible.  It  is  also  unsatisfactory  that  the  persons  most  directly  affected  that 
is  the  owner  and  occupier  of  the  land  the  future  use  of  which  is  under  dispute 

should  have  no  means  of  being  represented  at  this  form  of  Interdepartmental 

Enquiry  which  takes  place  before  the  Secretary  of  State  gives  his  decision. 

The  following  General  Recommendations  are  made:  — 

(1)  The  proposed  findings  of  the  Co'mmissioner  should  be  made  available  to 

both  parties.  , , 

(2)  It  is  open  to  very  considerable  criticism  that  a local  authority  who  is 

T» u....-  chrvnl/1  np  P.HT1T  P.<l  t. 


party  to  a Compulsory  Purchase  Order  proceedings  should  be  entitled  to 
gecret  with  the  Minister  without  divulging  the  contents 


communicate  in  ...v.  

of  these  letters  to  the  objectors.  The  acquiring  authority  should  at  least 
be  precluded  from  doing  this  whilst  the  Minister  is  acting  in  his  quast 
judicial  capacity. 
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(3)  Where  an  objector  is  successful  in  obtaining  the  abandonment  or  modifica- 

tion of  a proposal  to  acquire  an  area  of  land  compulsorily  before  the 
Enquiry  into  objections  is  held,  he  should  be  entitled  to  be  reimbursed  for 
any  reasonable  expenses  incurred. 

(4)  Where  an  objector  is  unsuccessful,  he  should  be  entitled  to  recover  expenses 

■which  might  be  assessed  at,  say,  the  actual  expenses  incurred  by  him  at  the 
hearing. 

(5)  If  an  objector  is  successful  in  his  opposition  to  a Compulsory  Purchase 

Order  then  expenses  should  follow  success  as  in  the  case  of  an  ordinary 
litigation,  and  his  whole  expenses  should  be  awarded  to  him  on  an  agent 
and  client  basis. 

(6)  The  owner  and  occupier  of  land  to  be  compulsorily  acquired  should  be 

consulted  before  the  appropriate  committee  of  the  Local  Authority  have 
made  a decision  or  recommendation  to  acquire  the  land. 

Town  and  Country  Planning  Acts 

The  whole  of  the  country  is  now  subject  to  planning  control.  Whilst  some 
overall  control  of  land  development  and  use  is  now  essential  in  a small  and  heavily- 
populated  coimtry,  where  there  are  continuous  encroachments  on  first-class  agricul- 
tural land,  the  procedure  followed  under  planning  legislation  in  connection  with 
applications  for  planning  permission  should  be  reviewed. 

In  Scotland  the  local  authority  is  the  local  planning  authority,  to  whom  is  delegated 
the  responsibility  for  granting  planning  permission.  Planning  permission  is  required 
for  any  change  of  use  of  land,  subject  to  the  comparatively  narrow  changes  of 
use  permitted  under  the  General  Development  Order  and  the  Use  Classes  Order, 
S.I.  1950  Nos.  942  and  1133  of  the  Town  and  Country  Planning  (Scotland)  Act, 
1947.  In  considering  the  application  of  planning  permissions  in  its  effect  on  the 
individual,  reference  is  made  to  the  planning  legislation  since  the  War.  There 
have  been  four  Acts : 

(1)  The  Town  and  Country  Planning  (Scotland)  Act,  1947. 

(2)  The  Town  and  Country  Planning  (Amendment)  Act,  1951. 

(3)  The  Town  and  Country  Planning  Act,  1952— which  abolished  the  system  of 

development  charges  imposed  by  the  1947  Act,  and 

(4)  The  Town  and  Country  Planning  (Scotland)  Act,  1954 — ^which  dealt  with  the 

major  amendments  resulting  from  the  abolition  of  development  charges. 

In  general  compensation  in  excess  of  the  existing  use  value  of  ithe  land  on  com- 
pulsory acquisition  is  only  paid  in  cases  of  land  acquired  which  has  the  benefit 
of  a claim  for  loss  of  development  value  under  the  1947  Act  or  where  the  Minister 
is  satisfied  in  terms  of  Section  36  of  the  1954  Act  that  a claim  could  have  been 
established  but  no  claim  was  ever  made.  If  land  acquired  has  no  such  clam  or 
a right  to  payment  under  Section  36  is  not  established,  then  the  compensation  is 
the  existing  use  value  of  the  land  only.  This  may  result  in  grave  injustice  because 
the  owners  of  two  adjacent  plots  of  land,  both  of  which  might  be  subject  to  com- 
pulsory acquisition,  can  be  paid  compensation  at  differing  rates.  Plot  A might 
have  been  successful  in  establishing  a claim  for  loss  of  development  value,  while 
Plot  B has  no  such  claim.  The  compensation  in  the  case  of  Plot  A might  be  £600, 
and  in  the  case  of  Plot  B £100,  although  the  sites  are  identical.  This  principle 
also  obtains  in  applications  for  planning  permission.  If  planning  permission  is 
refused  for  the  purpose  of  developing  Plot  A an  immediate  right  to  claim  com- 
pensation to  the  extent  of  the  loss  of  development  value  emerges. 

In  the  case  of  Plot  B all  that  the  owner  can  obtain  is  existing  use  value,  unless 
he  can  satisfy  the  Minister  under  Section  36. 

Applications  for  planning  permission  axe  generally  dealt  with  by  the  Planning 
Committee  of  the  Local  Authority.  The  effect  of  the  refusal  of  planning  permission 
may  have  severe  financial  consequences  on  owners.  It  is  important  therefore  that 
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local  planning  authorities  should  command  the  confidence  of  the  public.  It  is 
understood  that  the  various  Planning  Acts  do  not  lay  down  any  procedure  to  be 
followed  by  the  planning  committees  when  hearing  a^lications  for  permission 
and  that  the  practice  adopted  by  the  planning  committees  of  local  authorities 
varies  very  considerably.  As  applications  for  planning  permission  affect  the  finan- 
cial position  of  the  applicant,  it  is  submitted  that  it  is  important  that  not  only 
should  justice  be  done  but  that  it  should  be  seen  to  be  done.  When  planning  per- 
mission is  refused  there  is  a right  of  appeal  to  the  Secretary  of  State.  In  such 
cases  there  will  be  an  enquiry  or  hearing  before  a person  appointed  by  the  Secretary 
of  State. 

The  following  General  Recommendations  are  made:  — 

(1)  Cross-examination  of  the  planning  authority’s  witnesses  should  be  allowed 

as  of  right. 

(2)  The  planning  Committee  should  be  required  by  statute  to  state  their  case 
and  justify  it. 

(3)  The  planning  authority  should  be  obliged  to  give  detailed  reasons  for  their 
decision. 

(4)  Applicants  for  planning  permission  should  be  entitled  to  submit  written 

representations  and  also  to  demand  a hearing  on  the  proposed  decision 
of  the  planning  committee  and  so  obviate,  in  some  cases,  the  necessity  to 
appeal  to  the  Secretary  of  State. 

(5)  It  is  not  alogether  clear  from  planning  legislation  who  has  a right  to  object 
to  planning  proposals.  In  general  the  owner,  lessee  or  occupier  affected  by 
planning  proposals  has  such  a right  but  it  may  well  be  that  from  con- 
siderations of  both  wider  local  and  national  interest  certain  statutory 
bodies  and  private  individuals,  if  they  choose  to  do  so,  should  be  given 
the  right  to  object.  The  rights  of  a very  considerable  number  of  indivi- 
duals, for  example,  are  likely  to  be  affected  both  directly  and  indirectly 
by  a Hydro  Electric  Development  Scheme  or  as  a result  of  the  construction 
of  a reservoir. 


Special  and  General  Commissioners  of  Income  Tax 

Whilst  appeals  to  the  Special  and  General  Commissioners  against  tax  assessments 
can  generally  be  said  to  be  satisfactory  and  conducted  with  complete  impartiality, 
the  principle  that  the  Commissioners  in  addition  to  being  judges  in  appeals  are 
also  the  assessing  authority  is  probably  objectionable.  This  is  a trend  which 
unfortunately  is  current  in  much  modem  legislation. 

It  is  imsatisfactory  that  verbal  dissent  must  be  given  to  a decision  of  the  Com- 
missioners. It  would  be  more  satisfactory  if  the  decision  was  issued  and  appellants 
were  given,  say,  a fortnight  in  which  to  decide  whether  to  ask  for  a stated  case  to 
the  Court  of  Session. 


TRIBUNALS  GENERALLY 

During  the  past  twenty  years  or  so  there  has  been  created  an  increasing  number 
of  tribunals  from  which  Counsel  and  Solicitors  are  debarred  from  appearing  on 
behalf  of  clients.  The  reason  for  this  is  not  apparent,  and  the  restriction  would 
appear  to  be  entirely  contrary  to  the  elementary  principles  of  justice  under  which 
a litigant  is  always  entitled  to  be  legally  represented.  With  the  growth  of  administra- 
tive law  and  the  tribunals  which  administer  this  law,  it  is  a matter  of  importance 
that  legal  representation  should  be  permitted  in  all  cases. 

The  ordinary  “man  in  the  street”  who  has  to  appear  before  these  Tribunals 
may  be  placed  at  a grave  disadvantage  if  he  is  not  entitled  to  legal  representation 
Cases  can  be  envisaged  of  an  illiterate  person,  or  a person  who  lacks  clarity  of 
expression,  or  who  would  be  embarrassed  at  appearing  before  a Tribunal  whose 
rights  could  be  materially  prejudiced.  ’ 
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Examination  of  Witnesses 

Lt.  Col.  W.  D.  H.  C.  Forbes,  C.B.E. 

Mr.  a.  W.  Blair 

Mr.  Michael  Lorimer  {Secretary) 

on  behalf  of  the  Scottish  Landowners’  Federation. 
Called  and  examined. 


4545.  Sir  Oliver  Franks'.  I should  like 
to  begin,  if  I may,  by  turning  to  the 
general  recommendations  which  you 
make  concerning  compulsory  purchase. 
The  first  of  them  is  that  the  proposed 
findings  of  the  commissioner  should  be 
made  available  to  both  parties.  This,  of 
course,  is  a topic  of  very  considerable 
importance,  and  differing  views  are  held 
about  it.  There  are  two  questions  I 
wanted  to  ask.  First,  do  you,  as  I think 
you  do  from  the  words  used,  distinguish 
and  feel  it  important  to  distinguish 
between  publishing  the  findings  of  the 
commissioner  to  the  parties  concerned 
and  publishing  them  more  generally; 
that  is  to  say,  to  the  press  and  anyone 
who  may  wish  to  read  them?  I gather 
from  what  you  say  that  you  think  the 
first  should  be  done,  and  the  second  is 

unnecessary? Lieut.-Colonel  Forbes : 

Yes. 

4546.  Could  I ask  what  is  in  your 
mind,  when  you  feel  that  it  is  not  neces- 
sary that  the  wider  public  should  be 

aware? 1 think  we  feel  that  it  is 

essentially  a matter  between  the  two 
parties  concerned,  because  one  is, 
initially  at  all  events,  dealing  with  a 
private  property.  All  our  thoughts  in 
dealing  with  this  kind  of  subject  are 
rather  animated  by  the  feeling  that  nowa- 
days property  has  become  so  much 
everybody’s  plaything  that  authorities  are 
rather  apt  to  ride  rough-shod  over  tiie 
unhappy  owner.  We  want  to  stress 
strongly  that  a little  more  consideration 
should  be  given  to  the  owner,  although 
the  public,  naturally,  are  concerned  as 
all  things  are  ultimately  in  the  public 
interest. 

4547.  Am  I right,  then,  in  thinking 
that  it  is  not  so  much  that  you  are 
against  the  public  also  knowing,  as  t^at 
you  are  very  strongly  for  the  parties 
knowing  and  want  to  make  sure  of  that? 

Is  that  correct? Yes,  I think  that 

sums  it  up  very  fairly. 

4548.  The  other  question  is  this. 
Under  the  legislation  the  Minister  is 
responsible  for  the  final  decision. 
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Because  of  the  nature  of  modern  life^ 
it  is  not  possible  for  a Minister, 
personally,  to  hear  the  two  sides.  Ideally, 
I suppose,  the  person  who  decides  should 
also  hear,  but  that  cannot  be,  as  I think 
we  have  recognised,  in  present  circum- 
stances. The  view  has  been  put  to  us 
that  what  at  present  happens  is  reason- 
able, given  that  this  idea  is  untenable ; 
namely,  that  the  Minister  sends  one  of 
his  servants,  one  of  his  advisers,  to  do 
this  for  him — his  man,  so  to  say — and 
before  he  takes  his  decision  he  will,  of 
course,  be  advised  by  his  advisers.  The 
report  of  the  inspector  or  commissioner 
is  one  of  the  pieces  of  advice  that  he 
receives.  It  is,  therefore,  on  all  fours 
with  such  other  advice  as  he  may 
receive.  There  is  no  more  reason  why 
the  report  of  the  commissioner  should 
be  published  than  the  minute  which, 
say,  the  Permanent  Under-Secretary 
sends  him  ultimately.  I am  deliberately 
putting  to  you  a view  with  which  I think 
you  cannot  agree,  and.  I should  like  to 
know  what  your  comments  are? — 
take  it  that  I can  speak  perhaps  a little 
away  from  our  Memorandum?  I am 
afraid  that  we  are  all  bound  to  think 
that  it  is  in  the  nature  of  this  kind  of 
thing  that  political  considerations  play 
their  part,  however  little  they  may  be 
intended  to.  The  Minister  of  the  day, 
whoever  he  may  be,  and  whatever  his 
political  views  may  be,  is  almost  bound, 
in  the  nature  of  things,  to  think  of  how 
many  votes  will  be  coming  along  the 
next  time  there  is  an  election.  As 
landowners  we  are,  after  all,  in  a very 
small  minority  at  an  election,  and  the 
landowner’s  vote  is  worth  no  more  than 
anybody  else’s,  so  the  Minister  may  think 
of  the  number  of  people  he  is  going  to 
displease  if  he  gives  a finding  in  favour 
of  a landowner,  or  the  number  of  people 
he  is  going  to  displease  if  he  finds  against 
a landowner,  and  to  that  extent  I think 
the  Minister  is  in  an  unenviable  position. 
We  can  all  see  it  from  his  point  of  view, 
whatever  may  be  the  mechanics  for 
receiving  advice  and  evidence,  but  all 
that  being  so,  we  would  like  to  see  an 
A 5 
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improvement  in  the  mechanics  winch 
would,  perhaps,  make  his  task  a little 
easier.  I hope  I have  made  my  point 
clear.  I think  that  is  really  what  is  at 
the  back  of  it  all. 

4549.  May  I try  to  put,  in  my  own 
words,  what  I think  is  your  main  point? 
As  I understand  it,  it  is  that  by  legisla- 
tion a Minister  is  placed  in  the  position 
in  which  he  has  to  decide  these  questions. 
Any  Minister  is  subject  to  pressures 
which,  in  a very  broad  sense,  are  political 
pressures.  They  come  upon  him  by  the 
nature  of  his  office.  They  make  it  more 
difficult  Tor  him  to  decide  well.  If, 
therefore,  the  procedure  antecedent  to 
his  decision  can  be  made  such  as  will 
be  helpful  to  his  deciding  well,  by  alter- 
ing it,  then  that  alteration  should  be 
made,  and  you  feel  that  this  particular 
alteration,  the  publication  of  the  com- 
missioner’s report  at  least  to  both  parties, 
is  a helpful  step  which  would  contribute 

to  a right  decision  by  the  Minister? 

That  is  exactly  our  view. — Mr.  Lorimer : 

I should  like  to  make  a point  regarding 
the  suggestion  that  there  was  no  distinc- 
tion between  the  commissioner,  who  is 
appointed  to  take  the  enquiry,  and  the 
Permanent  Secretary  to  the  Minister.  I 
think  we  would  say  that  there  is  a 
distinction,  because  the  commissioner  is 
charged  with  a duty  of  enquiring  into 
the  particular  proposal  to  acquire  the 
land  compulsorily,  and  pn  many  of  these 
enquiries  is  an  entirely  independent 
person  very  often  from  the  Bar,  at  least 
in  Scotland,  whereas  the  Permanent 
Secretary  to  the  Minister  is  a permanent 
official. 

4550.  I think  that  the  Secretary  of 
State  for  Scotland  is  not  obliged  to  select 
a particular  person  to  act  as  commis- 
sioner, but  in  practice  he  usually  selects 
a member  of  the  public  and,  in  fact, 
usually  a barrister,  but  in  a minority  of 
cases  selects  one  of  his  own  servants,  e.g. 

a general  inspector? 1 think  that  is 

the  position. 

4551.  How  much  do  you  include  in  the 
notion  of  “findings”?  First  of  all  the 
commissioner  has  to  find  the  facts,  but 
beyond  that  he  may  make  recommenda- 
tions, and  in  between  there  is  the 
reasoning  from  the  facts  to  the  recom- 
mendations. There  are  three  things,  I 
think.  In  England,  at  any  rate,  we 
understand  that  inspectors’  reports  are 
quite  apt  to  contain  all  three,  and  I 


imagine  that  it  is  not  unusual  in  Scot- 
land for  the  commissioner’s  report  to 
contain  all  these  elements.  If  these  re- 
ports are  published  to  the  parties,  do  you 
expect  them  to  contain  all  these  elements, 

or  only  some  of  them? Lieut. -Colonel 

Forbes:  1 think  it  covers  all  three  ele- 
ments. I do  not  think  we  have  any 
notion  of  excluding  any. 

4552.  We  have  been  told  by  some  of 
the  Government  officials  who  have  given 
evidence  before  us,  that  if  the  report  is 
published  it  can  be  embarrassing  to  the 
Minister,  because  he  may  decide  in  a dif- 
ferent sense  from  the  recommendation 
in  report.  He  may  not  follow  the  recom- 
mendations and  he  may  rightly  not  do 
so  because  he  has  to  take  into  account 
considerations  of  policy,  which  were 
outside  the  considerations  before  the 
commissioner  or  inspector,  when  he  held 
the  enquiry.  What  do  you  think  about 

that? ^Frankly  I do  not  think  he 

ought  to  be  embarrassed,  and  you  may 
argue  that  Ministers  are  there  to  be 
embarrassed.  It  rather  goes  with 
their  job.  But  I do  not  see  why, 
except  on  grounds  of  national  security, 
there  should  be  any  embarrassment,  and 
I think  the  embarrassment  that  might  be 
occasioned  is  the  lesser  evil  of  the  two. 

4553.  The  Minister  may  take  into 
accoimt,  in  reaching  his  final  decision, 
considerations  not  presented  to  the 
inspector  or  commissioner,  or  present  in 
his  mind  when  he  makes  his  report.  Is 
it  your  view  that  the  Minister  should 
not  take  any  other  considerations  into 
account,  when  arriving  at  his  decision, 
and  should  be  bound  within  the  confines 

/of  the  commissioner’s  report? We 

regard  it  as  entirely  reasonable  that  he 
should  take  into  account  considerations 
of  policy,  if  need  be.  That  is  a matter 
of  duty. 

4554.  In  what  way  and  to  what  degree 
do  you  think  that  the  fact  of  publication 
to  the  parties  is  helpful  to  the  Minister? 

The  element  of  secrecy  is  excluded, 

and  it  is  in  accordance  with  the  British 
character,  really^  that  things  should  be 
brought  right  to  the  surface.  1 think 
that  is  really  the  answer. 

4555.  If  you  take  that  line,  are  you 
prepared  to  push  it  to  the  extent  of  saying 
that  the  departmental  advice  on  policy 
which  the  Minister  receives  from  his 
officials  after  the  report  has  been  received 
should  also  be  made  public  to  the  parties? 
Mr.  Blair:  I do  not  think  so.  I 
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think  the  Minister  must  be  free  to  be 
guided  by  his  own  department  advisers, 
because  that  is  a matter  of  policy. 

4556.  Suppose  that  before  the  Minister 
takes  a decision,  a conflict  of  views  has 
to  be  resolved  between,  say,  the  Depart- 
ment of  Agriculture  and  the  Department 
of  Health.  Is  it  your  view  that  where 
differing  views  these  should  be  brought 
out  at  the  enquiry  before  the  commis- 
sioner, and  therefore  included  in  and 
commented  on  in  his  report — in  other 
words,  that  inter-departmental  difficulties 
should  be  dealt  with  at  that  stage,  and 

not  later? Mr.  Lorimer:  I think  the 

point  is  that  if  the  Secretary  of  State  is 
being  given  different  advice  by  two  dif- 
ferent Departments,  the  person  whose 
land  is  going  to  be  acquir^  wants  to  be 
given  an  opportunity  at  some  stage  of 
criticising  the  advice  on  the  principle 
that  the  advice  which  anybody  gives  is 
not  always  the  correct  advice. 

4557.  Do  you  take  it  that  the  nature  of 
the  interdepartmental  dispute,  and  the 
differing  advice  which  the  Minister  re- 
ceives from  the  two  Departments,  is 
essentially  not  on  policy  but  is  either  on 
fact  or  on  the  technical  assessment  of 

fact — expert  opinion? 1 would  think 

it  would  probably  be  on  the  technical 
assessment  of  fact. 

4558.  It  might  be  on  policy,  might  it 

not,  and  where  do  you  go  then? It 

might,  I think,  yes.  It  is  very  difficult  to 
draw  a distinction  between  technical 
assessment  of  fact  and  policy.  The  two 
are  inclined  to  merge.  But  I think  one 
does  want  to  be  given  the  opportunity 
of  criticising  the  advice  given  to  the  Sec- 
retary of  State  by  the  different  Depart- 
ments, at  some  stage.  I think  it  is  ex- 
tremely difficult  to  make  any  recommen- 
dation on  the  particular  stage  at  which 
the  objector  should  be  entitled  to  do  tWs. 

4559.  I agree  with  you  that  the  line 

between  expert  opinion  and  policy  is  not 
an  easy  one  to  draw,  yet  the  strength  of 
your  argument,  as  I understand  it,  must 
rest,  must  it  not,  on  the  extent  to  which 
the  matter  is  a matter  of  expert  opinion 
and  assessment  of  fact,  rather  than  on 
the  extent  to  which  it  is  proper  advice  on 
policy  to  the  Minister,  which  he  is  always 
entitled,  I think,  to  receive  in  private, 
most  people  would  say,  from  his  ser- 
vants?  1 think  we  probably  feel  that 

at  some  stage  one  ought  to  have  the 
opportunity  of  criticising  the  advice 
which  the  person  who  is  going  to  make 
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the  final  decision  is  given.  It  may  not 
be  the  Secretary  of  State.  It  may  be 
some  senior  official. 

4560.  Could  I assume,  then,  that  what 
you  are  saying  on  this  subject  is  that  you 
want  the  availability  of  the  total  pro- 
ceedings to  the  interested  parties  to  be 

as  wide  as  possible? Yes. — Lieut.- 

Colonel  Forbes'.  Yes,  entirely  that. 

4561.  Major  Morrison-.  In  recom- 
mendation (6)  you  say: 

“ The  owner  and  occupier  of  land  to 
be  compulsorily  acquired  should  be 
consulted  before  the  appropriate  com- 
mittee of  the_  Local  Authority  have 
made  a decision  or  recommendation 
to  acquire  the  land.” 

I should  like  you.  Colonel  Forbes,  to 
be  kind  enough  to  enlarge  a little  on 

that. 1 can  answer  that  fairly  briefly. 

We  are  very  concerned  in  the  Scottish 
Landowners’  Federation  about  the  fact 
that  a proposal  to  do  something  with  a 
piece  of  land  can  go  a very  long  way 
without  the  owner  and/or  occupier  even 
being  consulted.  It  can  go  so  far  that 
when  the  moment  does  come  and  he  is 
formally  approached  he  is  rather  reluc- 
tant to  oppose  it  in  any  way,  for  fear  of 
the  odium  he  will  incur,  particularly  in 
relation  to  housing  needs.  We  feel  very 
strongly  indeed  that,  the  moment  it  is  in 
the  mind  of  anybody  with  any  respon- 
sibility for  plans  from  the  public  point 
of  view,  that  is  the  moment  when  the 
owner  and  the  occupier  should  be 
brought  into  the  picture — for  more  than 
one  reason.  It  would  be  courteous,  if 
nothing  else,  and  it  would  also  be  more 
business-like,  because  there  may  be 
information  about  that  particular  bit 
of  ground  which  the  owner  alone 
possesses  and  which  may  be  very  very 
material  to  the  project,  and  which  might 
start  the  planners  thinking  along  dif- 
ferent lines  before  they  start  spending 
money. 

4562.  Would  you  feel  that,  in  fact 
many  owners  are  the  last  people  con- 
tacted, rather  than  the  first,  in  many 

of  these  instances? 1 am  afraid  that 

is  the  case,  yes. 

4563.  I have  one  other  point,  concern- 
ing security.  In  many  instances,  with 
some  very  secret  projects,  that,  no  doubt, 
is  that,  so  to  speak,  and  national 
security  holds  complete  sway,  but  when 
it  is  a question  of  whether  a building  can 
be  a little  bit  higher  near  an  airfield,  or 
whether  a bomb  dump,  which  everylwiy 
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knows  about,  should  be  enlarged  or  not, 
would  you  think  it  possible  that  there 
might  be  two  degrees  of  national 
security ; in  other  words,  one  degree  of 
national  security  when  no  questions  can 
be  asked,  and  it  cannot  be  queried,  and 
another  more  general  degree  when  Ser- 
vice Departments  can  be  made  to  come 
along  and  state  their  case  in  front  of 

an  enquiry? 1 think  it  would  be  a 

very  reasonable  arrangement.  I think 
the  average  landowner  would  feel  that 
he  could  be  trusted  on  a secret  level, 
but  would  understand  that  he  could  net 
be  included  in  any  subject  at  top  secret 
level.  I think  there  could  be  two  tiers, 
or  two  levels,  at  which  things  proceed. 
I quite  agree.  I think  that  would  be  a 
very  good  thing  and  it  would  enable 
the  landowner  to  be  consulted. 

4564.  Is  it  the  case  or  not  in  Scotland 
— I am  asking,  because  I do  not  know 
the  answer  myself — that,  in  fact,  when 
a question  of  service  security  is  marked 
secret  or  top  secret,  coming  from  the 
Scottish  Office  it  goes  through  all  the 
local  government  bodies  and  officals ; 
they  know  it  all,  but  the  person  most 
concerned,  either  the  owner  or  the 
occupier,  is  not  allowed  to  know  any- 
thing about  it  at  all?  Do  you  know  if 

that  is  the  case  or  not? Mr.  Blair  \ 

We  cannot  answer  that.  My  guess  would 
be  that  if  it  were  a really  top  secret 
project  all  the  local  bodies,  which  were 
affected,  would  not  necessarily  know 
the  details  of  it.  But  I cannot  give 
chapter  and  verse  for  that  view. 

4565.  Sir  Oliver  Franks:  Might  I just 
take  up  one  point?  We  were  talking 
yesterday  to  the  Association  of  County 
Councils  for  Scotland,  and  there  were 
on  the  delegation  two  clerks  of  county 
councils.  I got  the  impression  from 
what  they  said  that  in  the  case  of  their 
two  counties  the  degree  of  early  con- 
sultation was  very  high,  before  the  stage 
had  been  reached  of  formal  action  by 
compulsory  purchase  order,  or  some- 
thing of  that  sort.  Am  I right  in  assum- 
ing that  you  think  there  is  a very 
unequal  level  of  performance  in  Scot- 
land between  different  county  councils 

in  this  matter? Lieut. -Colonel 

Forbes:  Yes,  Sir,  I am  afraid  that  is 
the  case. 

4566.  Sir  Geoffrey  King : I want  to  go 
back  to  the  inspector’s  report.  Is  it 
your  wish  that  the  proposed  findings 
should  be  made  available  in  the  manner 
which  has  already  been  explained  at  an 


early  stage,  in  order  that  the  parties 
might  have  some  opportunity  of  correct- 
ing errors,  or  is  it  merely  that  you  think 
they  should  be  made  available  at  the 
same  time  as  the  Minister’s  decision,  to 
give  the  parties  what  I might  call  satis- 
faction? You  see,  there  is  a clear  dis- 
tinction?  Mr.  Blair:  I think  it  is  a 

very  difficult  one  to  answer,  but  I feel 
that  the  value  of  making  these  proposed 
findings  available  to  the  parties  con- 
cerned, and/or  the  public,  lies  in  making 
them  available  at  an  early  stage,  before 
the  Minister  makes  his  decision.  What 
one  wants  to  get  here  is  something  right 
and  fair,  and  it  could  be  that  the  pro- 
posed findings  did  not  entirely  correctly 
represent  the  position,  and  early  publica- 
tion would  give  an  opportunity,  not  only 
to  the  acquiring  authority,  but  also  to 
the  landowner,  for  bringing  something  to 
notice  which  had  been  omitted. 

4567.  We  have  been  told  that  it  is  a 
very  common  practice,  in  arbitrations  in 
Scotland,  for  the  arbitrator  to  issue  pro- 
visional findings,  which  are  then  open  to 
criticism.  Your  view  is  that  it  would 
be  a good  thing  if  we  could  have  the 

same  practice  in  .these  enquiries? ^Yes, 

on  those  lines. 

4568.  In  the  final  paragraph  of  your 
section  on  compulsory  acquisition  you 
say : “ It  is  unsatisfactory  that  the  Secre- 
tary of  State  should  be  called  in  as  an 
arbiter  in  disputes  between  two  Depart- 
ments for  which  he  is  responsible.”  1 
wanted  to  ask  you  one  or  two  questions 
about  that,  because  I find  it  awfully  diffi- 
cult to  see  what  alternative  there  is. 
May  I put  to  you  a probably  hopelessly 
over-simplified  case?  Supposing  the 
question  was  the  acquisition  of  a site 
for  a school,  and  let  us  assume  that  the 
Department  of  Agriculture  had  advised 
that  it  was  first-class  agricultural  land, 
and  that  there  was  no  argument  about 
that ; yet,  the  Minister  has  got  to  make 
up  his  mind  whether  the  interests  of 
education  are  so  high  as  to  require  him 
to  take  first-class  agricultural  land. 
Would  you  see  any  possibility,  really,  of 
putting  that  kind  of  issue  anywhere  except 

to  a Minister? Lieut.-Colonel  Forbes : 

No,  Sir.  I do  not  think  there  is  any 
alternative  to  that,  unless  there  happens 
to  be  an  alternative  site  put  forward  by 
the  agricultural  interests,  which  some- 
times is  the  case.  One  does  wonder, 
sometimes,  whether  such  proposals  do 
receive  quite  the  consideration  they 
ought  to  receive,  and  if  the  whole  en- 
quiry were  conducted  more  in  the  open 
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then  they  might  receive  more  considera- 
tion. One  might  then  sometimes  get 
what  the  local  man  is  quite  convinced 
is  a better  answer. 

4569.  So  would  it  be  fair  to  say  that, 
although  you  think  it  rather  unsatisfac- 
tory that  the  Minister  decides,  there 

probably  is  no  practical  alternative? 

No,  I do  not  think  there  is. — Mr.  Blair  \ 
Would  it  not  meet  the  case  to  some 
extent  if,  as  we  suggest  later  in  the  same 
paragraph,  the  owner  or  occupier  of  the 
land  had  some  means  of  being  repre- 
sented at  this  inter-departmental  enquiry, 
before  it  ever  reaches  the  Secretary  of 
State? 

4570.  May  I just  follow  that  up,  be- 
cause it  was  the  next  point  I was  coming 
to?  This  question  of  alternative  sites 
is,  of  course,  a very  difficult  one.  1 
would  imagine  that  at  an  enquiry  it 
would  be  open  to  the  owner  of  the  land 
which  was  proposed  to  be  acquired  to 
put  forward  alternatives  if  he  could,  and 
that  what  you  are  mainly  concerned 
about  is  that  any  agricultural  views  on 
those  alternative  sites  should  be  made 
available  at  the  enquiry — in  other  words 
the  factual  evidence  and  not  so  much 
the  resolution  of  the  ultimate  issue. 
Would  you  agree  that  fairly  represented 

you  point  of  view? Lieut.-Colonel 

Forbes:  Yes,  I think  that  is  true. 

4571.  Lord  Balfour  of  Burleigh:  I 
want  to  go  back  yet  again  to  the  ques- 
tion of  publication  of  th^e  commissioner’s 
report.  There  was  a reference  to  the 
existing  practice  in  the  case  of  arbitra- 
tion. In  that  case,  would  it  be  a question 
of  fact  that  the  arbiter  communicates 

to_  the  party? Mr.  Lorimer:  No,  I 

think  it  would  be  facts,  and  the  proposed 
decision. 

4572.  But  it  is  not  quite  on  all  fours, 
is  it,  with  a commissioner’s  report,  where 
he  has  to  report  on  facts  and  make  a 
recommendation  on  a decision  to  the 

Minister? Lieut.-Colonel  Forbes : I 

do  not  think  so,  no. 

4573.  What  I am  coming  back  to  is 
that  you  have  given  your  view  that  you 
would  like  the  whole  commissioner’s 
report  published,  and  as  soon  as  possible 
after  the  enquiry,  not  with  the  Minister’s 
decision.  The  main  thing  you  want  is 
to  get  the  facts  stated,  is  it  not,  so  that 
the  parties  can  have  the  opportunity  of 
correcting  anything  which  is  wrong?  Is 

that  the  main  object? ^It  is  a very 

important  object,  but  there  is  also  the 

32367 


object  of  justice  being  done  openly,  as 
well  as  being  done. 

4574.  What  is  in  my  mind  is  that  it 

might  be  easier  to  get  preliminary  publi- 
cation of  the  facts,  than  to  get  publica- 
tion of  the  whole  argument  and  recom- 
mendation on  policy  from  a Minister’s 
servant? ^Yes,  I see  your  point. 

4575.  And  what  I am  really  asking  y ou 
is  whether  you  would  agree  that,  in  a 
case  like  that,  a slice  of  the  cake  might 

be  better  than  no  cake  at  all? 

Indeed. 

4576.  May  I just  ask  you  one  point  on 
recommendation  (4) : “ Where  an  objec- 
tor is  unsuccessful,  he  should  be  entitled 
to  recover  expenses  which  might  be 
assessed  at,  say,  the  actual  expenses  in- 
curred by  him  at  the  hearing.”  I have 
great  sympathy  with  that  view,  but  I am 
bound  to  ask  whether  it  would  not 
encourage  a tremendous  number  of 

objections. ^We  are  very  prepared  to 

qualify  that  by  saying  that  there  would 
have  to  be  some  provision  to  safeguard 
against  frivolity. 

4577.  But,  even  assuming  that  we 
were  to  eliminate  all  irrelevant  objections,, 
would  it  not  clog  up  die  wheels  a good 
deal  if  everybody  knew  that  if  they 
could  show  a grain  of  reason  in  their 

case  they  would  get  their  expenses? 

I think  it  would.  Sir.  I do  not  think 
you  could  help  it.  But  our  feeling  at 
the  moment  is  that  the  present  position 
is  a little  unjust.  We  would  like  to  see 
justice  done.  How  it  can  be  done  is  up 
to  the  administrator. 

4578.  You  want  justice  to  be  done,  but 
not  always  at  the  expense  of  the  land- 

owner? ^That  is  it.  We  think  it  is 

unfair  that  it  should  cost  him  money  to 
do  something  for  which  he,  himself,  has 
never  asked. 

4579.  Miss  Oswald : May  I go  back  to 

the  suggestion  which  was  made  about 
the  point  at  which  the  owner  or  occu- 
pier of  land  should  be  told  by  the  local 
authority  that  acquisition  was  under  con- 
sideration? It  occurs  to  me  that  if  the 
owner  were  to  be  consulted  at  an  early 
stage,  before  any  actual  decision  had 
been  reached,  and  before  it  could,  there- 
fore, be  recorded,  there  might  be  a 
danger  that  he  might  then  set  about 
selling  the  land,  without  warning  the 
prospective  purchaser  that  it  was  going 
to  be  affected  by  planning? 1 think 

A 7 


Printed  image  digitised  by  the  University  of  Southampton  Library  Digitisation  Unit 


902 


COMMITTEE  ON  ADMINISTRATIVE  TRIBUNALS  AND  ENQUIRIES 


that  risk  would  arise.  There  is  no  doubt 
it  might  happen. 

4580.  Yes,  but  would  that  not  be  a 

rather  unfair  risk? To  whom? 

4581.  To  the  prospective  purchaser,  if 
the  owner  set  about  selling  the  land. 
Once  the  local  authority  takes  its 
decision  then  the  information  is  there, 
and  the  prospective  purchaser’s  solicitor 
can  go  and  make  a search  and  find  it, 
but  if,  in  fact,  a consultation  is  had  with 
the  owner,  before  a decision  has  been 

reached  . . . Mr.  Lorimer : I think 

the  normal  practice  in  Scotland,  if  you 
are  buying  land,  is  for  the  prospective 
purchaser  to  settle  with  his  solicitor  that 
the  land  is  not  subject  to  compulsory 
purchase  order,  some  form  of  planning 
refusal,  or  something  of  that  kind. 

4582.  That  is  my  whole  point.  It 

would  not  be  subject,  would  it,  at  the 
stage  of  these  informal  preliminary  dis- 
cussions?  No,  I see  that  point. 

4583.  If  such  a thing  could,  in  fact,  be 
incorporated  in  a statute — which  seems 
difficult,  however  desirable  it  may  be — 
it  could  not  relate  only  to  the  kind  of 
land  in  which  you  are  naturally  most 
interested ; it  would  also  have  to  relate 
to  land  in  urban  areas,  where  there  is 
already  a good  deal  of  tricky  dealing  of 
this  kind,  and  it  seems  to  me  there  might 
be  a real  danger  of  that  being 

encouraged? Mr.  Blair : I follow  the 

point,  but  I think  that  any  solicitor 
dealing  with  a purchase  of  land  would 
ask  the  seller,  before  he  had  committed 
his  client:  “Are  you  in  touch,  or” — ^to 
use  a colloquialism — “ are  you  in  tow 
with  any  acquiring  authority?”  before  it 
reached  any  finality.  If  the  owner  says 
“ No,  I am  not  ”,  and  he  is  in  fact  in 
tow,  then  he  is  liable  for  misrepresenta- 
tion. I do  not  think  it  is  a very  real 
fear,  if  I may  say  so. 

4584.  My  experience  in  urban  areas  is 
quite  different.  I have  a good  deal  of 
experience  of  this  kind  of  sharp  prac- 
tice, in  getting  rid  of  land  which  has 
become  “ hot  ” in  that  way,  and  it  seems 
to  me  that  would  make  it  a great  deal 
easier  for  the  not  very  scrupulous  owner 
to  get  rid  of  land  which  he  found  was 
going  to  be  affected  by  planning,  one 
way  or  another.  I quite  see  that  it 
would  be  less  likely  to  arise  with  the 
kind  of  owners  of  land  with  which  you 
are  concerned.  I was  going  to  ask  you 


whether  the  point  would,  in  fact,  be  met 
if  the  length  of  time  during  which  objec- 
tions can  be  made  after  a decision  had 
been  published  were  lengthened?  I know 
that  would  not  meet  your  point  about 
consulting  the  owner,  but  there  are 

owners  and  owners. Lt.-Col.  Forbes : 

I think  we  would  be  very  sorry 
to  see  any  processes  of  that  sort 
lengthened.  I think  we  would  rather 
that  the  reverse  was  the  case.  But  I do 
not  honestly  think  that  the  risk  of  what 
you  have  described  happening  is  com- 
mensurate with  the  annoyance  occasioned 
at  the  present  time,  and,  indeed,  the  waste 
of  public  money.  I think,  on  balance, 
that  any  trafficking  which  might  go  on, 
on  the  lines  which  you  have  in  mind, 
would  be  very  much  the  lesser  evil.  I 
feel  very  strongly  on  this. 

4585.  But  I do  not  see  how  one  can 
make  a distinction,  in  practice,  between 
rural  and  urban  land,  and  I think  the 
practice  in  urban  areas  might  be  different. 
Could  I ask  another  question  on  Agri- 
cultural Executive  Committees?  It  is 
where  you  speak  of  the  serving  of  a 
warning  notice,  against  which  there  is  no 

appeal  to  an  independent  tribunal. We 

dislike  the  warning  notice  intensely.  We 
would  like  to  see  it  abolished.  It  may 
seem  on  the  face  of  it  to  be  a safeguard 
against  any  sort  of  oppressive  action  by 
an  Agricultural  Executive  Committee,  but 
in  practice  we  would  really  sooner  see 
it  go.  If  Agricultural  Executive  Com- 
mittees are  to  continue,  I think  that  the 
machinery  does  need  careful  revision. 
The  warning  notice,  itself,  has  the  effect 
of  putting  a sort  of  stigma  on  a person, 
whether  it  be  the  owner  or  occupier,  and 
more  or  less  blackmailing  him  into 
spending  money,  rather  than  stay  as  he 
is  because  he  thinks  he  is  right,  and  there 
is  the  risk  of  direction  being  served  on 
him.  It  is  a sort  of  indirect  sanction,  as 
I think  we  mentioned. 

4586.  You  say  there  is  no  appeal 
against  that,  but  there  appears  to  be  a 

right  of  appeal  to  the  Land  Court? 

Mr.  Lorimer : There  is  no  appeal  against 
a warning  notice  itself,  but  there  is  an 
appeal,  if  a direction  is  served  following 
the  warning  notice,  and  you  are  asked 
to  spend  more  than  two  years’  rent  in 
one  year.  I think  that  is  the  point. 

4587.  But  the  warning  notice  itself 

would  not  involve  expenditure? ^It 

would  indirectly,  because  if  you  did  not 
do  anything  by  the  end  of  the  year  the 
A.E.C.,  or  the  Secretary  of  State,  might 
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initiate  proceedings  to  dispossess  you,  so 
you  have  really  got  to  mend  your  ways 
in  that  year,  which  involves  the  expen- 
diture of  money. 


Sir  Oliver  Franks:  We  are  very  grate- 
ful, Colonel  Forbes,  to  you  and  your 
colleagues  for  coming  before  us  to  give 
evidence. 


{The  witnesses  withdrew) 


Written  Evidence  of  the  London  County  Council 

Meeting  of  the  Council  on  1st  May,  1956 

Extract  from  General  Purposes  Committee  Report  {No.  2) 

20th  February  and  \6th  April,  1956 
COMMITTEE  ON  ADMINISTRATIVE  TRIBUNALS  AND  ENQUIRIES — ^EVIDENCE 

2*.  The  Council  has  been  invited  to  submit  evidence  to  the  Committee  on 
Administrative  Tribunals  and  Enquiries  appointed  by  the  Lord  Chancellor  in 
November,  1955,  under  the  chairmanship  of  the  Right  Hon.  Sir  Oliver  Franks, 
G.C.M.G.,  K.C.B.,  C.B.E.,  with  the  following  terms  of  reference  : 

To  consider  and  make  recommendations  on  {a)  the  constitution  and  working 
of  tribunals  other  than  the  ordinary  courts  of  law,  constituted  under  any  Act  of 
Parliament  by  a Minister  of  the  Crown  for  the  purposes  of  a Minister’s  functions  ; 
{b)  the  working  of  such  administrative  procedures  as  include  the  holding  of  an 
enquiry  or  hearing  by  or  on  behalf  of  a Minister  on  an  appeal  or  as  the  result 
of  objections  or  representations,  and  in  particular  the  procedure  for  the  com- 
pulsory purchase  of'land. 

In  a letter  to  The  Times  published  on  12th  January,  1956,  Sir  Oliver  Franks  made 
it  clear  that  these  terms  of  reference  covered  inter  alia  the  Lands  Tribunal,  the 
National  Insurance  local  tribunals  and  local  valuation  courts,  with  aU  of  which  the 
Council  is  concerned.  Although  the  Council  is  also  concerned  with  a number  of 
other  administrative  tribunals  we  have  confined  our  consideration  to  those  tribunals 
on  which  we  think  the  Council  could  usefully  comment.  We  have  not  thought  it 
appropriate  in  relation  to  the  procedures  of  any  tribunal  or  other  inquiry  or  hearing 
to  make  suggestions  which  might  tend  to  favour  the  Council  at  the  expense  of 
members  of  the  public. 

Administrative  tribunals 

The  Lands  Tribunal — ^The  Lands  Tribunal  was  set  up  under  the  Lands  Tribunal 
Act,  1949,  for  the  purpose  of  determining  questions  relating  to  compensation  for 
compulsory  acquisition  of  land  ; other  matters  including  those  relating  to  disputes 
as  to  the  determination  and  apportionment  of  development  values ; and  rating 
appeals  from  local  valuation  courts.  The  tribunal  consists  of  a president,  who  has 
either  to  have  held  judicial  office  under  the  Crown  or  be  a barrister-at-law  of  at 
least  seven  years’  standing,  and  other  members  of  such  number  as  may  be  deter- 
mined by  the  Lord  Chancellor.  These  members  are  valuers  and  either  barristers- 
at  law  or  solicitors.  The  procedure  of  the  tribunal  is  governed  by  rules  made  by 
the  Lord  Chancellor ; it  normally  sits  in  public  and  takes  evidence  on  oath.  It  is 
required  to  state  briefly  the  reasons  for  its  decisions  which  are  final  on  fact  but 
subject  to  appeal  on  points  of  law.  The  workings  of  the  Lands  Tribunal  as  at 
present  constituted  are  in  our  view  satisfactory. 

Local  valuation  courts — ^Local  valuation  courts  are  constituted  under  the  Local 
Government  Act,  1948,  for  the  purpose  of  hearing  and  determining  rating  appeals. 
Each  court  consists  of  members  of  a local  valuation  panel,  constituted  under  a 
scheme  made  by  the  local  county  or  county  borough  council  and  approved  by  the 
Minister  of  Housing  and  Local  Government.  Each  scheme  must  determine  the 
number  of  members  of  the  panel,  their  tenure  of  office  and  by  whom  they  are  to  be 
appointed.  (The  scheme  for  the  Administrative  County  of  London  was  made  on 
31st  May-lst  June,  1949  (pp.  343-5)  and  revised  on  21st  February,  1956  (pp.  55-7)) 
The  local  valuation  courts  determine  their  own  procedure  subject  to  regulations 
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appeals  from  such  decisions  he  to  the  Lands  Tribunal.  that 

In  evidence  8^''®  ^ve^^^ea^^Led  d^cisioTblcluse  usually 

of  prin%le“|i^olv^“jve  tti^^ 

selected  for  appeal  to  the  Lands  Tribunal.  • • j- 

. rp  ‘L,,,tini ^Thp  TransDort  Tribunal,  which  exercises  jurisdiction 

The  Transport  Tribunal  The  P , r persons  aDUointed  by  the  Minister 

over  certain  ^ The^ Transport  Act  1947,  provides  for  a public 

of  Transport  and  Sarges  “he™  ^ &e  Briti|i  Transport 

inquiry  by  T"““fC  / of  a number  of  bodies  entitled  to  offer  objection 
foTu“heS\STo1e  m^esled  at  the  hearing.  It  has  invariably  exercised 

or  the  Transnort  Act  1953,  provides  that  if  in  certain  circumstances 

Section  23  fjl®  Tra  p „ ’ -j  jeopardised  it  may  apply  ex  parte  to 

the  financial  position  of  t amendment  of  the  charges  scheme.  Any 

the  Tribunal  for  an  irn^  To^onfcmatlon  at  a public®hearing.  During 

order  made  by  the  Tr  b'lnal  ^ Council  on  29th  July,  1952  (p.  399) 

the  passage  of  the  Bill  g expressed  the  view  that’  the  proposal  of  this 

and,  18th  ISth  November,  1952 

tf  Ts3)lhat  te  proposed  procedure  placed  the  Transport  Tribunal  in  the  invidious 
position  of  betag  urged  by  objectors  to  repudiate  in  pubUc  a scheme  which  they 

"^^The  opiSted  by  the  Commission  on  two  occasions  in  1955. 

Th^  effS?  of  SctioE  23  of  the  1953  Act  has  been  to  apply  the  procedure  in  practice 
5,  thf  LoSLn  a?ea  and  to  limit  the  scope  of  the  mquiries  mainly  to  a 

M of  the  Questlon  whcther  the  costs  of  the  Commission  have  been 

toeased  so  as  totffeci  seriously  its  financial  position.  The  Cominission’s  activities 
as  a whole  are  not  likely  to  come  under  review  except  at  the  wish  of  the  Com- 
mission itself  or  on  the  order  of  the  Minister. 

In  our  view  consideration  should  be  given  to  the  repeal  of  section  23  of  the 
1953  Act. 


rjj  . . J. 

National  Insurance  local  tribunals— The  National  Insurance  (Determination  of 
Clftorand  Question)  Regulations,  1948,  provide  that  during  the  consideration  by 
a local  tribunal  of  a case,  usually  concerning  the  amount  of  benefit,  the  claimant 
thall  be  entitled  to  be  present  and  to  be  heard  ; that  he  may  be  represented  by  any 
other  nerson  not  being  a barrister,  advocate  or  solicitor  ; and  that  there  shall  also 
be  StFtled  to  be  present  and  to  be  heard  the  insurance  officer  and  any  other  person 
nominated  by  the  Minister,  not  being  in  either  case  a barrister,  advocate  or 
A large  proportion  of  claimants  is  composed  of  employed  people  who,  although 
denied  the  right  to  employ  a barrister  or  solicitor,  are  usually  able  to  secure  the 
services  of  a trade  union  official  experienced  in  insraance  matters.  Nevertheless 
there  may  well  be  claimants  who  feel  aggrieved  by  this  part  of  the  regulation.  A 
claimant  can,  with  leave,  appeal  to  the  National  Insurance  Commissioner,  and  (m 
tile  heSing  of  the  appeal  there  is  no  bar  to  the  claimant  being  legaUy  represented. 
The  decisions  of  the  local  tribunals  are  obtained  inexpensively  and  quickly. 


Administrative  procedures 

The  Council  is  concerned  primarily  with  mquiries  or  hearings  by  or  on  behalf 
of  a MiS  into  compulsory  purchase  orders,  town  planning  proposals,  and  the 
fitaL  of  dwellings  for  human  habitation.  These  inquiries  are  usually  undertaken 
br^u  inspectrippointed  by  the  Minister.  In  general,  the  present  procedure  at 
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public  local  inquiries  or  hearings  is  relatively  informal ; it  is  the  Council’s  experi- 
ence that  anybody  present  can  make  representations  whether  he  has  lodged  a formal 
objection  or  not.  The  procedure  undoubtedly  encourages  an  objector  appearing 
for  himself  to  make  as  good  a case  as  he  can ; and  he  is  less  likely  in  this  atmos- 
phere to  be  overawed  as  he  might  be  in  the  formal  surroundings  of  a court.  More- 
over, the  procedure  has  the  advantage  of  being  economical  for  the  objector. 

Compulsory  purchase  orders — There  has  in  recent  years  been  widespread" 
criticism  of  the  administrative  procedures  at  inquiries  into  compulsory  purchase- 
orders,  particularly  in  regard  to  the  fact  that  the  Minister  who  makes  the  final 
decision  is  not  bound  by  the  report  or  recommendations  of  the  inspector  who  holds 
the  inquiry,  and  that  the  report  of  the  inspector  (save  in  education  cases)  is  never 
published.  There  is  complaint  that  the  Minister  is  prosecutor,  judge  and  jury  in  his 
own  case  and  that  full  weight  may  not  be  given  to  objections.  It  has  been  sug- 
gested therefore  that  decisions  should  be  made  by  a judicial  body.  We  consider 
that  the  nature  of  the  Minister’s  decision  is  different  from  that  of  a decision  reached 
by  a court  of  law  ; one  is  mainly  administrative,  the  other  judicial.  The  Minister’s 
decision  is  one  of  policy,  not  of  law  ; and  the  object  of  a public  inquiry  is  to  give 
the  acquiring  authority  an  opportunity  of  stating  its  case  for  compulsory  powers 
and  to  give  all  interested  parties  the  chance  to  ensure  that  their  views  are  known 
to  the  Minister  when  he  makes  his  decision.  The  Minister  may  take  other  factors 
into  account  as  well  as  the  evidence  given  at  the  inquiry  ; he  has  to  act  as  he  thinks 
best  and  is  answerable  to  Parliament. 

Town  planning  inquiries — Persons  who  are  aggrieved  by  decisions  of  the  local 
planning  authority  under  certain  sections  of  the  Town  and  Country  Planning  Act, 
1947,  and  orders  made  thereunder,  have  a right  of  direct  appeal  to  the  Minister. 
The  considerations  we  have  discussed  in  relation  to  the  nature  of  compulsory 
purchase  inquiries  are  also  relevant  to  town  planning  inquiries.  The  purpose  of  a 
public  inquiry  is  to  enable  the  facts  to  be  elucidated  and  placed  before  the  Minister 
so  that  he  can  come  to  a decision  in  the  light  of  his  responsibilities  under  section  1 
of  the  Town  and  Country  Planning  Act,  1943.  Moreover,  it  is  not  necessarily  the 
case  that  courts  of  law  would  give  decisions  more  quickly. 

No  rules  of  procedure  have  been  laid  down  in  regard  to  the  determination  of  an 
appeal  by  the  Minister,  but  the  Act  provides  that  before  determining  an  appeal  the 
Minister  shall,  if  either  the  applicant  or  the  local  planning  authority  so  desires, 
afford  to  each  of  them  an  opportunity  of  appearing  before  and  being  heard  by  a 
person  appointed  by  the  Minister  for  the  purpose.  Usually  the  local  authority  is 
first  asked  by  letter  for  its  observations,  and  the  appellant  is  then  given  an  oppor- 
tunity to  make  counter-observations. 

In  London  the  hearing  of  an  appeal  against  a decision  of  the  Council  as  local 
planning  authority  generally  takes  place  in  the  town  hall  of  the  borough  in  which 
the  land  concerned  is  located.  An  inspector  of  the  Ministry  presides ; the  Council 
is  usually  represented  by  an  officer  of  the  legal  and  parhamentary  department  or  by 
counsel ; the  appellant  may  be  represented  by  counsel  or  a solicitor,  or  he  may 
conduct  his  own  case.  Witnesses  may  be  called,  examined,  cross-examined  and 
re-examined,  and  other  interested  parties  may  be  heard.  The  inquiry  usually  closes 
with  a visit  to  the  site  by  the  inspector,  accompanied  by  a representative  of  each 
party. 

The  Minister  has  power  to  require  a witness  to  attend  under  subpoena,  to  require 
evidence  to  be  given  on  oath  and  documents  to  be  produced,  and  to  direct  the  local 
planning  authority  or  the  appellant  to  pay  all  or  part  of  the  costs  of  the  inquiry  ; 
and  he  may  make  orders  as  to  the  costs  of  the  parties,  and  by  whom  such  costs  shall 
be  paid.  Although  these  powers  exist,  in  practice  they  are  very  rarely  exercised. 
An  intending  appellant  need  have  no  fear  that  he  will  be  involved  in  a form  of 
litigation  in  which  he  may  incur  heavy  expenditure  on  costs.  He  will,  of  course,  be 
liable  for  the  charges  of  his  own  representative  and  the  Council  -will  similarly  have 
to  bear  the  costs  of  any  expenditure  incurred  on  the  employment  of  counsel. 

A report  on  the  inquiry  is  submitted  by  the  inspector  to  the  Minister.  After 
considering  the  report,  the  Minister  gives  his  decision  on  the  appeal  in  the  form 


Printed  image  digitised  by  the  University  of  Southampton  Library  Digitisation  Unit 


906 


COMMnTEE  ON  ADMINISTRATIVE  TRIBUNALS  AND  ENQUIRIES 


of  a letter  to  the  appellant,  a copy  of  which  is  sent  to  the  local  planning  authority. 
The  letter  usually  sets  out  the  arguments  advanced  by  all  parties  and  gives  fairly 
full  reasons  for  the  conclusions  which  have  been  reached. 

General  observations— In  general  the  administrative  procedures  with  which  the 
Council  is  concerned  have  worked  well  over  a number  of  years  and  we  consider 
that  no  radical  change  is  caUed  for.  There  are,  however,  certain  asi^ts  m which 
it  is  possible  that  some  improvement  in  the  present  arrangem^ts  might  be  made 
to  the  benefit  of  the  objector  and  the  acquiring  authority.  These  are  discussed 
later  under  the  relevant  headings. 

The  appointment  of  inspectors— Th^  Minister  of  Housing  and  Local  Government 
employs  an  inspectorate  of  considerable  size,  consisting  of  professionajly  qualmed 
persons.  This  practice  ensures  that  a body  of  experienced  ^nd  specialised  start 
is  always  available,  and  in  the  experience  of  the  Council  it  has  proved  very 
satisfactory.  In  education  inquiries,  with  which  the  Council  is  also  largely  con- 
cerned, the  Minister  of  Education  appoints  an  inspector  (usually  a barrister  or 
surveyor)  from  outside  the  department  for  each  inquiry. 

It  has  been  suggested  that  inspectors  should  be  independent  persons  appoint^ 
bv  an  independent  body.  In  our  opinion,  there  is  no  objection  in  principle  to  this, 
but  it  is  essential  to  safeguard  the  present  measure  of  informality  and  moderate 
cost  of  the  proceedings.  It  is  open  to  question  whether  this  would  continue  to  be 
the  case  if  an  independent  inspectorate  were  appointed ; furthermore  the  length 
of  time  taken  over  the  proceedings  and  their  moderate  cost  which  are  at  present 
thought  satisfactory  from  the  point  of  view  of  all  parties,  might  be  adversely  affected. 

Witnesses  representing  Government  departments — It  is  not  the  practice  for  r^re- 
sentatives  of  the  Government  departments  concerned  to  appear  as  witnesses,  ms 
may  at  times  give  an  unfortunate  impression.  It  would  no  doubt  be  impracticable 
to  adopt  a general  practice  of  calling  witnesses  from  Government  departments 
whenever  there  has  been  consultation  between  Ministries,  unless  there  were  to  be 
a considerable  increase  in  the  number  of  civil  servants  qua,lified  to  express  and 
defend  views  on  policy  in  pubUc.  Further,  it  would  lengthen  cons-iderably  the 
time  taken  at  inquiries.  Where,  however,  an  inquiry  is  held  into  a decision  of  a 
local  authority  which  has  been  reached  at  the  request  of  a Government  department, 
we  are  of  the  opinion  that  it  should  always  be  the  duty  of  that  department  to  supply 
witnesses  who  will  be  available  for  examination. 

The  publication  of  reports— At  present  the  reports  of  inspectors  holding  inQui^ries 
relating  to  compulsory  purchase  orders  and  town  planning  appeals  are  not  published, 
except  that  in  the  case  of  Ministry  of  Education  inquiries  into  compulsory  purchase 
orders  for  school  purposes  the  report  of  the  independent  inspector  is  made  available 
to  the  parties.  Without  publication  there  is  of  course  no  means  of  knowing 
whether  a Minister  has  departed  from  .an  inspector’s  recommendation. 

Publication  of  the  reports  of  inspectors  might  well  lead  however  to  an  increase 
in  the  number  of  appeals  to  the  High  Court  to  quash  orders  confirmed  contrary 
to  an  inspectors’  recommendations.  It  should  also  be  borne  in  mind  that  the 

responsibility  for  the  final  decision  is  the  Minister’s,  and  that_  -^e  purpose  of  the 
inspector’s  report  is  primarily  to  help  him  to  reach  that  d^ision.  We  consider 
that  the  Council  should  nevertheless  urge  that  Ministers  should  normally  give  their 
reasons  in  full  for  their  decisions  at  the  same  time  as  they  announce  those  decisions, 
just  as  local  planning  authorities  are  required  by  law  to  give  their  reasons  for 
town  planning  refusals.  Provided  that  this  becomes  the  general  practice  and  that 
interested  parties  are  given  facilities  for  obtaining  copies  of  such  decisions,  we 
are  of  the  opinion  that  generally  the  non-disclosure  of  inspectors’  reports  is  not 
mimical  to  the  interests  of  either  the  public  or  the  acquiring  authority. 

We  recommend — 

2.  That  evidence  in  support  of  the  following  views  be  submitted  to  the  Committee 
on  Administrative  Tribunals  and  Enquiries — 

(i)  The  workings  of  the  Lands  Tribunal  as  at  present  constituted  are  satisfactory. 

(ii)  Local  valuation  courts  should  give  the  reasons  for  their  decisions  on  appeals 
involving  a question  of  principle. 
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(iii)  Consideration  should  be  given  to  the  repeal  of  section  23  of  the  Transport 
Act,  1953. 

(iv)  The  administrative  procedures  for  the  public  hearing  of  inquiries  into 
compulsory  purchase  orders,  town  planning  matters,  the  fitness  of  dwellings 
for  habitation,  and  other  matters  with  which  the  Councfi  is  concerned, 
generally  work  satisfactorily  and  no  radical  change  is  desirable. 

(v)  Government  departments  should  be  prepared  to  provide  witnesses  at  inquiries 
and  hearings  into  decisions  of  local  authorities  which  have  been  reached  at 
the  request  of  those  departments. 

(vi)  Provided  that  the  decisions  of  Ministers  on  the  subjects  of  inquiries  or 
hearings  are  generally  accompanied  by  the  reasons  in  full  for  those  decisions 
and  that  interested  parties  are  given  facilities  for  obtaining  copies  of  spch 
decisions,  the  non-disclosure  of  inspectors’  reports  is  generally  not  inimical 
to  the  interests  of  either  the  public  or  the  acquiring  authority. 

R.  E.  Goodwin,  Chairman. 


Examination  of  Witnesses 

Mr.  R.  Edmonds, 

Mr.  J.  G.  Barr,  Solicitor, 

Mr.  a.  D.  Owen,  Assistant  Solicitor, 

Mr.  J.  E.  J.  Toole,  Valuer, 

on  behalf  of  the  London  County  Council. 


Called  and 

4588.  Lord  Justice  Parker:  I see  from 
your  Memorandum  that  you  recommend 
that  Local  Valuation  Courts  should, 
where  possible,  give  reasons  for  their 
decisions.  Am  T right  in  thinking  that 
it  is  your  general  view  that  in  all  cases 
it  is  right  that  tribunals  should  give 

reasons? Mr.  Edmonds:  Yes,  I think 

so,  Sir. 

4589.  You  are  not  singling  the  Local 
Valuation  Courts  out  especially,  but  they 
in  fact  do  not  give  reasons  and  so  you 

draw  attention  to  it? That  is  our 

view,  Sir. 

4590.  In  regard  to  National  Insurance 
Local  Tribunals,  you  draw  attention  to 
the  fact  that  legal  representation  is  not 
allowed.  Again  I take  it  that  as  a matter 
of  general  principle  you  think  that  people 
who  want  to  be  legally  repr^ented 
should  be  able  to  be?— — ^Yes,  indeed, 
Sir. 

4591.  Then  so  far  as  the  Transport 
Tribunal  is  concerned  there  has  been 
some  correspondence  between  the  County 
Council  and  this  Committee  with  regard 
to  Section  23  of  the  Transport  Act,  1947. 
^Yes. 

4592.  I propose,  with  your  agreement, 
to  deal  with  this  matter,  not  as  a question 
of  the  repeal  of  the  section  of  the  Act, 


Examined 

but  as  a question  of  the  working  of  the 
Tribunal  and  the  effect  of  section  23  on 
it.  I understand  that  your  complaint  is 
two-fold ; first  that  in  no  event  should  a 
tribunal  be  asked  to  decide  something 
ex  parte,  and  secondly  that  even  though 
the  ex  parte  decision  is  followed  by  a 
public  enquiry  it  is  in  some  way  embar- 
rassing to  the  tribunal  to  consider  going 
back  in  public  on  its  previous  decision. 

Mr.  Barr : That  is  a part  of  our  case, 

my  Lord.  We  are  now,  in  July  of  this 
year,  seeking  to  put  the  opponents*  case 
to  the  fare  increases  which  the  Tribunal 
authorised  ex  parte  last  year,  and  which 
have  been  in  force  since  last  December. 
The  Council  did  protest  against  tMs  pro- 
cedure when  the  Bill  was  in  Parliament, 
and  still  protests  against  it,  and 
would  like  to  secure  any  help  you  can 
give  us  to  ensure  that  it  is  not  repeated 
in  any  other  pattern. 

4593.  Dealing  with  it  merely  as  a 
matter  of  procedure,  I cannot  myself 
see  what  the  embarrassment  is.  After  all 
the  Transport  Tribunal  is  very  akin  to 
a court  of  law,  is  it  not?  It  has  all 
the  trimmings,  let  us  put  it  that  way,  of 
a court  of  law  and  is  presided  over  by 
a man  with  the  status  and  qualifications 
of  a High  Court  judge.  In  a court  of 
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law  it  is  quite  usual  for  an  injunction 
to  be  granted  ex  parte,  and  nobody  has 
ever  suggested  that  it  is  embarrassing  for 
a court  thereafter  to  decide  that  no 
injunction  should  be  given.  I cannot 

see  where  the  embarrassment  is. 1 

understand  your  point  about  an  ex 
parte  injunction,  but  here  the  Tribunal 
in  private  does  consider  an  increase  put 
before  it  by  one  party  and  reaches  a 
considered  decision  to  allow  this  increase. 
The  increase  comes  into  force  and  time 
elapses,  and  then  the  opponents  have 
to  come  and  show  cause  why  something 
which  is  now  operating,  on  which  the 
Tribunal  has  already  reached  a con- 
sidered decision  ex  parte  should  be 
reversed.  I think  it  does  differ  in  sub- 
stance from  the  illustration  which  you 
gave  of  the  ex  parte  injunction. 

4594.  It  may  be  a matter  of  degree, 
but  in  principle  it  is  the  same.  The 
judge  on  the  ex  parte  application  has  to 
deal  with  the  matter  on  the  evidence 
before  him,  and  see  whether  a prima 
facie  case  has  been  made  out.  He  may 
thereafter,  after  hearing  the  other  side, 

say  no  injunction  ought  to  be  made. 

I would  submit,  my  Lord,  that  the 
difference  in  degree  is  very  substantial. 

4595.  I suppose  that  if  that  sort  of 
procedure  was  not  permitted,  the 
nationalised  industry  would  apply  in 

advance? And  prove  its  case  in 

advance,  yes. 

4596.  And  start  the  ball  roUing  a little 

earlier  than  it  would  otherwise. ^That 

is  so. 

4597.  Have  you  any  reason  to  fhinV 

the  result  would  be  any  different? 

Yes,  I think  the  result  of  opposition  in 
the  past  has  been  to  reduce  what  would 
otherwise  have  been  imposed  on  the 
public  so  far  as  London  Transport  is 
concerned. 

4598.  When  Section  23  has  been 
operated  has  there  ever  been  a reduction 

as  a result  of  the  public  enquirv? 

Mr.  Toole:  No. 

4599.  As  a result  of  the  objections  at 

the  public  enquiry  has  there  been  a varia- 
tion of  the  ex  parte  order? No. 

4600.  Turning  to  administrative  pro- 
cedures, looking  at  the  matter  quite 
generauy  do  you  take  the  view  that  in 
the  case  of,  say,  a compulsory  acquisi- 


tion of  land  the  promoter,  whether  it  be 
a local  authority  or  a Government 
Department,  should  call  evidence  and 
prove  its  case? Mr.  Edmonds'.  Yes, 

4601.  That  is  done  in  the  case  of  local 
authorities  now,  but  not  done  in  the 

case  of  promotions  by  a Ministry? 

No. 

4602.  Do  you  think  it  should  be  done 

always? 1 think  so,  yes, 

4603.  You  say  in  your  Memorandum; 

“ Where,  however,  an  inquiry  is 

held  into  a decision  of  a local 
authority  which  has  been  reached  at 
the  request  of  a Government  depart- 
ment, we  are  of  the  opinion  that  it 
should  always  be  the  duty  of  that 
department  to  supply  witnesses  who 
will  be  available  for  examination.*’ 

What  are  these  cases? Mr.  Barr. 

They  arose  principally,  on  the  designa- 
tion  of  sites  in  the  development  plans 
for  the  County  of  London,  sites  which 
were  required  for  Government  Depart- 
ment purposes,  and  there  by  arrangement 
we  did  secure  the  attendance  of  witnesses 
of  Government  Departments  who  came 
and  put  their  case.  We  would  have 
been  quite  unable  to  make  their  case 
for  them. 

4604.  You  needed  them  because  you 
could  not  make  the  case  without  them? 

— We  could  certainly  make  no  effec- 
tive case  and  could  not  put  anybody 
up  that  the  opponent  could  cross- 
examine. 

4605.  But  why  do  you  single  that 
case  out  alone  as  a case  when  Govern- 
ment witnesses  ought  to  be  called  and 
be  subject  to  cross-examination?  Why 
should  they  not  be  called  and  be  subject 

to  cross-examination  in  every  case? 1 

was  not  trying  to  single  out  the  develop- 
ment plan  case  alone.  Our  point  is  that 
where  a local  authority  has  to  reach  a 
decision  at  the  request  of  a Government 
Department,  the  Government  Depart- 
ment  should  be  prepared  to  put  up 
witnesses  to  support  the  case. 

4606.  That  is  a case  where  you  in  your 
interests  desire  the  Government  witnesses 
to  attend.  My  point  was  why  should 
they  not  attend  in  every  case  whether 
you  want  it  or  not?  Maybe  the  objector 

wants  it. 1 think  on  analysis  we  are 

acting  on  behalf  of  the  objector  there. 
From  our  point  of  view  I suppose  it 
does  not  matter  very  much  whether  a 
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Government  Department  gets  what  it 
wants  or  not,  but  we  did  feel  that  where 
we  were  having  to  sponsor  a request 
from  a Government  Department  for 
designation  in  the  development  plan  the 
objector  should  be  able  to  direct  his 
questions  to  the  Government  Depart- 
ment’s witnesses.  I know  that  a lot  of 
the  cases  on  which  this  point  has  come 
up  arise  out  of  agricultural  land,  and 
there,  of  course,  we  are  not  concerned 
as  a planning  authority  because  of  its 
absence  in  London,  although  we  have 
been  concerned  outside  the  County 
when  we  have  been  seeking  land. 
I think  there  have  been  occasions  there 
where  we,  as  the  seekers  of  land,  would 
have  liked  to  have  been  able  to  call 
Government  witnesses  and  to  examine 
them. 

4607.  There  is  no  difference  in  prin- 
ciple?  ^No  difference  in  principle, 

4608.  In  general  the  Government  wit- 

nesses ought,  in  your  view,  to  be  avail- 
able at  the  enquiry  and  subject  to 
cross-examination? 'Where  the  deci- 

sion flows  from  or  at  the  request  of  a 
Government  Department. 

4609.  That  is  what  I am  challenging. 
Why  do  you  single  out  that  particular 
case?  I know  it  is  one  which  affects  you, 
but  why  should  it  be  limited  to  that 

particular  case? iWe  have  said  in  our 

Memorandum : 

“ It  would  no  doubt  be  impractic- 
able to  adopt  a general  practice  of 
calling  witnesses  from  Government 
departments  whenever  there  has  been 
consultation  between  Ministries,  . . .” 
— Mr.  Edmonds:  I am  wondering  what 
other  cases  you  have  in  mind? 

4610.  In  the  compulsory  acquisition  of 
land  very  often  a witness  from  the 
Ministry  of  Agriculture  might  be  a very 
important  witness,  might  he  not?  That 
is  a typical  example  I think,  A school 
is  to  he  erected  within  five  miles  of 
Puddletown,  and  a compusory  purchase 
order  has  been  made  to  acquire  A’s  land. 
A comes  forward  and  in  effect  says 
“Why  pick  on  me,  why  not  on  B?”, 
and  the  whole  thing  may  centre  inti- 
mately on  the  agricultural  value  of  A’s 
land  and  B’s  land.  At  the  moment,  as 
I understand  it,  A has  no  opportunity 
of  cross-examining  a witness  of  the 

Ministry  of  Agriculture. Mr,  Barr: 

That  I believe  is  so,  my  Lord. 

4611.  I repeat  my  question:  why  limit 
your  requests  for  the  attendance  of 


Government  witnesses  to  the  particular 
case  referred  to  in  your  Memorandum? 

1 think  the  reason  is  that  we,  as  a 

local  authority,  are  not  concerned  with 
those  agricultural  land  issues,  and  have 
not  had  to  direct  our  minds  to  them. — 
Mr.  Edmonds:  I think  we  have  given 
our  view  from  a London  point  of  view. 

4612.  I quite  appreciate  that  is  the 

only  one  which  is  vital  to  you,  but  as  a 
matter  of  principle  is  there  any  dif- 
ference?  ^No,  I think  we  must  accept 

that,  my  Lord. 

4613.  On  publication  of  reports  you 
say: 

“Publication  of  the  reports  of  in- 
spectors might  well  lead  however  to 
an  increase  in  the  number  of  appeals 
to  tbe  High  Court  to  quash  orders 
confirmed  contrary  to  an  inspector’s 
recommendations.” 

I do  not  know  that  I quite  follow  that, 
unless,  of  course,  the  appeal  to  the  High 
Court  is  enlarged,  because  at  the  moment 
it  is  limited,  is  it  not,  to  cases  where 
the  action  is  ultra  vires  or  the  procedure 

has  not  been  followed?; Mr.  Barr: 

That  is  so. 

4614.  You  and  I know  that  the 
Minister  may  well  differ  from  the  inspec- 
tor— he  is  at  liberty  to — and  the  High 
Court  cannot  say  that  because  he  differs 
from  the  inspector  the  order  is  invalid. 

'I  think  there  would  be  a temptation 

to  take  more  cases  by  way  of  appeal  on 
the  ground  that  something  had  been  left 
out  of  the  report  which  ought  to  have 
been  in. — Mr.  Edmonds:  I think  there  is 
little  doubt  that  despite  the  mass  of 
detail,  omissions  in  the  report  would  be 
picked  up. 

4615.  Then  you  urge  nevertheless"’: 
“ that  Ministers  should  normally  give 
Their  reasons  in  full.  . . We  know 
they  are  not  compelled  to,  but  in  practice 
they  do  give  reasons.  Are  you  saying 
they  are  not  full  enough,  or  are  you  just 
conveying  that  what  is  now  done  ex 
gratia  ought  to  be  done  as  a matter  of 
compulsion? — ^ — Mr.  Barr:  Our  view  is 
that  it  ought  to  continue  to  be  done. 

4616.  In  your  view  is  it  done  properly 

now? 1 think  so.  There  has  been  a 

Considerable  improvement  over  recent 
years,  particularly  since  the  war,  and  I 
think,  as  long  as  that  improvement  is 
maintained — I do  not  know  of  any  ex- 
ceptions now  amongst  Government 
Departments,  certainly  not  among  those 
with  which  we  are  concerned — we  shall 
be  satisfied. — Mr.  Edmonds : My  own 
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personal  experience  is  that  we  get 
extremely  well  documented  reports 
readily  understandable  with  the  reasons 
very  fairly  put. 

4617.  And  your  view  is  that  provided 

those  reasons  are  given  in  sufficient 
detail,  as  you  put  it,  it  is  not  inimical 
to  the  interests  of  the  public  that  the 
report  should  not  be  disclosed.  Of 
course  the  subject  does  not  know  what  is 
in  the  report,  and  it  may  be — we  ail 
know  that  inspectors  do  their  job  extra- 
ordinarily well,  nobody  I think  has 
really  criticised  them — that  with  the  best 
will  in  the  world  a mistake  might  occur, 
a mistake  of  fact.  Would  it  not  be 
right  that  there  should  be  an  oppor- 
tunity that  a slip  should  be  corrected,  so 
that  the  Minister  in  fact  decides  on 
proper  material? ^At  any  compul- 

sory purchase  enquiry  we  have  a short- 
hand report  taken  of  the  evidence.  If 
the  Minister’s  letter  disclosed  that  he 
had  made  a mistake  of  fact  that  could 
be  shown  by  referring  to  the  shorthand 
report,  I should  draw  his  attention  to  it. 
We  make  the  report  available  to  the 
other  party  if  be  wants  it. 

4618.  Might  I ask  you  something 

which  is  not  in  your  Memorandum  but 
on  which  we  should  be  grateful  for 
your  views.  It  concerns  slum  clearance. 
Of  course  it  is  a prerequisite  that  the 
houses  in  the  area  to  be  designated 
should  be  of  a particular  quality,  let 
me  call  it  just  generally  unfit  for  habita- 
tion, and  it  is  pretty  well  laid  down  now 
what  amounts  to  fitness  or  unfitness.  Is 
there  any  reason  why  that  prerequisite 
to  action  being  taken  should  not  be 
decided  by  somebody  quite  independent, 
iSay,  an  independent  surveyor,  always 
keeping  it  to  the  Minister  to  decide  as  a 
matter  of  policy  whether  if  the  prerequi- 
site is  fulfilled  he  will  confirm  the  order? 
— — Mr.  Barr:  Do  you  mean  by 

“ independent  surveyor  ” a member  of 
an  independent  inspectorate  employed 
full  time  on  that  kind  of  work. 

4619.  Yes.  An  independent  tribunal, 

put  it  that  way. think  the  real 

answer  to  that  depends  on  his  degree  of 
familiarity  with  the  problem  with  which 
he  is  dealing.  I have  read  some  of  the 
earlier  evidence  given  before  you  and 
I did  notice  that  one  member  of  your 
Committee  raised  the  question  of  the 
appeal  to  the  County  Court  judge  under 
the  demolition  order  procedure.  That  is 
a procedure  of  which  I had  a certain 


amount  of  personal  experience  before 
the  war,  and  I would  say  that  of  all  the 
tribunals  most  unfitted  to  deal  with  that 
particular  problem  the  County  Court  is 
probably  outstanding.  One  would  have 
two  days  of  argument  before  a County 
Court  judge  to  deal  with  one  house,  on 
issues  of  fact  which  a trained  surveyor 
Imowing  precisely  what  he  was  going  to 
look  for  could  dispose  of,  as  the  Minis- 
ter’s present  inspectors,  I think,  do,  by  a 
personal  inspection  in  almost  a matter 
of  minutes. 

4620.  I was  anticipating  that  diffi- 
culty by  suggesting  an  independent 

surveyor. 1 appreciated  that,  liut  if 

he  is  an  independent  surveyor  in  the 
sense  of  being  a member  of  an  inde- 
pendent corps  of  inspectors  of  the  kind 
that  has  been  canvassed,  that  is 
employed  whole  time  on  the  work,  then 
I think  some  such  arrangement  could  be 
come  to,  leaving  the  Minister  to  deal 
with  the  other  policy  issues  which  always 
can  arise  on  these  compulsory  purchase 
orders. 

4621.  You  see  at  the  moment,  from 
the  public’s  point  of  view,  the  thing  is 
initiated  by  the  local  medical  officer  of 
health.  Then  this  question  of  fact — and 
it  is  pure  fact — is  determined  by  ap 
officer  of  the  Ministry,  and  the  decision 
is  made  by  the  Minister.  Of  course  when 
questions  of  policy  are  involved  through- 
out there  may  be  an  argument  for  say- 
ing that  somebody  versed  in  the  policy 
should  hold  the  enquiry,  but  in  the  case 
of  pure  fact  and  where  the  statute  has 
laid  down  the  criteria  of  fitness  and 
unfitness,  it  is  something  which  any 
skilled  technical  man  can  decide.  I 
think  you  would  agree,  would  you  not? 
— I — Yes,  with  the  qualification  which  I 
did  add,  Sir,  that  he  should  be  one  of 

body  employed  whole  time  on  this 
kind  of  work.  I think  that  is  necessary 
from  the  point  of  view  of  practical 
convenience. 

4622.  Why?  Because  you  would  get 

more  uniformity  you  think? You 

would  get  more  uniformity,  and  you 
would  get  greater  rapidity  which,  if  one 
is  to  press  on  with  the  slum  clearance 
drive,  is  necessary.— Mr.  Edmonds:  I 
would  submit,  that  on  questions  of 
fitness  there  can  be  varying  views  as  to 
the  standards.  We  look  at  London  per- 
haps on  a county  wide  basis,  whereas 
perhaps  in  a borough  the  view  on  the 
question  of  fitness  may  be  a little  less 
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exacting  than  ours.  I think  the  point  was 
made  by  Mr.  Barr  that  it  should  be 
people  closely  in  touch  with  this  work 
who  make  these  decisions. 

4623.  Mr.  Pritchard : On  the  Transport 
Tribunal  question,  where  the  order  is 
subject  to  confirmation,  what  is  the  pro- 
cedure at  the  hearing  of  the  confirma- 
tion? Upon  whom  does  the  onus  lie? 

Mr.  Barr:  It  lies  on  the  Transport 

Commission  to  prove  their  case. 

4624.  And  they  will  begin  I take  it? 
^They  begin. 

4625.  In  your  written  evidence  about 
National  Insurance  Local  Tribunals  you 
say: — “.  . . there  may  well  be  claim- 
ants who  feel  aggrieved  by  this  part  ^ of 
the  regulation  ” — that  is  the  prohibition 
of  legal  representation.  You  do  not 
make  any  recommendation  at  ^^e  end  on 
this  subject.  Is  your  implication  that  it 

is  unfair  in  certain  cases? Yes.  Most 

people  can  be  represented  by  a trade 
union  official  who  knows  all  about  the 
drill  before  the  Tribunal,  but  the  odd  in- 
dividual who  cannot  be  so  represented  is 
at  a disadvantage  or  may  be  at  a dis- 
advantage, depending  on  the  facts  of  his 
own  case,  if  he  cannot  have  with  him 
somebody  to  speak  adequately  for  him. 

4626.  Are  you  aware  of  any  cases 

where  anybody  has  been  at  a disadvan- 
tage?  do  not  think  any  have  come 

to  the  Council’s  notice.  I am  aware  of 
one  or  two  cases  of  individuals  where  my 
own  staff  have  given  them  help  before 
going  before  the  Tribunal. 

4627.  On  compulsory  purchase  orders 

you  conclude  by  pointing  out  that  the 
Minister  acts  as  he  thinks  best  and  is 
answerable  to  Parliament.  Is  the  fact 
that  'the  Minister  is  answerable  to  Par- 
liament of  practical  value  or  only  of 
theoretical  value  in  the  case  of  any  par- 
ticular compulsory  purchase  order? 

I appreciate  that  time  would  not  permit 
every  compulsory  purchase  order  to  be 
taken  up  in  Parliament,  but  I think  it  is 
a real  safeguard,  and  not  just  a theoreti- 
cal one  in  as  much  as  one  never  knows 
which  compulsory  purchase  order  may 
be  chosen  to  be  debated  in  the  House. 

4628.  In  the  case  of  the  London 
Counity  Council  are  you  sometimes  the 
acquiring  authority  and  sometimes  the 
authority  whose  land  is  acquired,  or  is 
your  land  never  acquired  compulsorily? 

1 would  say  for  practical  purposes 

we  are  always  the  acquiring  authority. 

32367. 


There  are  very  few  cases  where  we  have 
been  the  other  side  of  the  fence. 

4629.  If  your  land  was  acquired  under 

compulsory  purchase  order  it  would  'be 
subject  to  special  parliamentary  proce- 
dure.  Mr.  Owen : If  the  Council 

objected. 

4630.  As  you  have  the  right  to  do? 

Yes. 

4631.  Have  you  ever  invoked  that? 

has  never  been  invoked  in  my 

experience. 

4632.  Has  that  ri^t  been  of  any  value 

to  you  even  though  not  invoked? 1 

think  it  has  indeed,  for  the  reason  that 
in  a dispute  between  local  authorities 
I think  the  Minister  mi^t  be  reluctant 
to  take  a decision  on  his  own,  and  the 
procedure  of  the  dispute  coming  before 
Parliament  would  I think  meet  a case 
of  that  sort. 

4633.  Why  do  you  distinguish  between 
that  case  and  the  case  of  a dispute 
between  a local  authority  and  a private 

individual? 1 only  draw  that  very 

narrow  Iffie  of  distinction  because  there 
are,  perhaps,  instances  where  there  is 
merit  on  both  sides  and  a Department 
would  find  it  difficult  to  advise  its 
Minister. 

4634.  Are  there  greater  merits  when 
the  land  of  a local  authority  is  being 
acquired  than  when  the  land  of  a private 

individual  is  being  acquired? Mr. 

Barr:  It  becomes  then  a question  of 
balancing  two  public  needs. 

4635.  On  the  subject  of  plaaming  you 
say: — ‘ 

“ Usually  .the  local  .authority  is  first 
asked  by  letter  for  its  oibservations,  and 
the  appellant  is  then  given  an  oppor- 
tunity to.  make  counter-observations.” 

Is  that  a good  procedure? •!  think  so. 

We  find  it  convenient.  It,  so  to  speak, 
forms  the  pleadings  on  which  the  appeal 
is  subsequently  heard. 

4636.  Do  you  think  it  should  be  made 

universal? We  certairdy  would  not 

object  to  it,  because  we  are  doing  it 
already. 

4637.  You  do  it  without  -being  asked, 
or  do  you  do-  it  because  you  are  asked? 
Does  the  initiative  come  from  you  or 

from  the  Ministry? The  practice  -of 

the  Ministry  is  to  write  and  ask  for 
observations,  but  my  experience  is  that 
the  London  County  Council  method  of 
giving  those  observations  is  considerably 

A8 
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more  detailed  than  that  of  authorities 
outside  London  with  whom  I have  had 
previous  experience. 

4638.  I am  looiking  at  the  word 
“ usually  ” in  your  Memorandum,  and 
the  question  is  whether  it  would  be  more 

satisfactory  if  this  were  obligatory? 

I think  the  Ministry  practice  is  now 
almost  universal.  “ Usually  ” might  be 
slightly  misleading. 

4639.  It  would  not  make  any  difference 

if  it  were  obligatory? None  at  all. 

4640.  Where  application  is  made  for 
planning  consent  and  no  reply  is  given,  at 
the  moment  there  is  deemed  to  be  a 
refusal.  It  was  suggested  that  it  would 
be  fairer  if  consent  were  to  be  deemed 
when  no  reply  is  given  within  the 

period. ^That  would  put  us  back  to 

the  position  which  existed  before,  I think 
the  Act  of  1943.  In  the  Act  of  1932! 
unless  a decision  was  given  within  two 
months  there  was  a deemed  consent.  I 
think  that  was  found  to  work  badly,  par- 
ticularly in  involved  cases— probably  the 
ones  that  mattered  most.  It  was  very 
difficult,  if  a lot  of  consultation  had  to 
take  place  for  a decision  to  be  reached 
before  the  end  of  the  two  months,  and 
the  practice  then  grew  up  for  planning 
authorities  to  issue  a refusal  within  the 
two  months  in  order  to  get  round  the 
deemed  consent.  My  recollection  is  that 
the  changeover  in  1943  was  deliberate. 

4641.  I am  sure  it  was. — ^Deliberate  in 
the  interests  of  everybody  really.  I think 
with  the  heavy  flood  of  applications  that 
we  have  today  and  the  fact  that  we  are 
not  able  to  deal  with  all  our  cases  in  the 
statutory  period  it  works  better  as  it  is. 

4642.  What  percentage  of  cases  are 

there  where  the  refusal  is  deemed? 

Mr.  Barr:  I have  not  got  the  figures.  A 
very  great  number  of  cases  are  dealt  with 
within  the  two  months,  but  what  the 
percentage  is,  frankly,  I do  not  know.  A 
lot  of  minor  routine  decisions  are  given 
in  a matter  of  ten  days  to  a fortnight,  but 
the  practice  before  the  two  months  is  up 
is  to  endeavour  to  get  an  extension  of 
the  two  months  by  writing  to  the 
applicant,  and  a great  number  of  them 
do  give  that  extension. — Mr.  Edmonds: 
When  they  are  aware  that  it  is  a com- 
plicated case,  as  it  so  often  is,  there  is 
usually  no  difficulty  in  that  at  all.  I 
would  say  quite  a large  number  of  these 
cases  do  extend  over  the  statutory  period. 
Since  the  release  of  building  licences 
there  has  been  a flood  of  applications.  It 


is  a matter  on  the  Council  that  we  are 
very  concerned  about,  because  we  are 
anxious  to  deal  with  the  whole  of  them 
in  time  if  it  is  possible.  The  Town  Plan- 
ning Committee  expressed  great  concern 
on  the  point  and  we  have  asked  the 
Architect  to  try  and  speed  this  business 
up. — Mr.  Barr : There  will  always  be  the 
case  that  cannot  be  dealt  with  inside  the 
two  months.  If  somebody  puts  in  an 
application  today  to  put  up  a building 
within  a certain  distance  of  St.  Pauls, 
quite  obviously  it  cannot  be  dealt  with 
quickly  as  things  stand  at  the  moment. 

4643.  You  are  against  the  appoint- 
ment of  independent  inspectors.  Is  it 
your  view  that  they  would  be  less 
efiicient?  You  do  suggest  that  the  time 
and  the  cost  might  be  greatly  increased. 

If  they  were  inspectors  appointed  ad 

hoc  on  the  pattern  of  the  Ministry  of 
Education  I am  quite  sure  that  would 
follow. 

4644.  Why? ^Largely.  I think, 

because  those  appointed  ad  hoc  are  not 
familiar,  to  the  extent  that  the  body  of 
inspectors  employed  by  the  Ministry  of 
Housing  are,  with  the  general  procedure. 
I think  they  do  in  practice  take  longer 
to  reach  the  same  point  and  that  puts  up 
the  expense. 

4645.  You  are  only  contemplating  here 

inspectors  appointed  ad  hoc,  what  would 
you  think  about  an  independent  inspec- 
torate?  ^I  think  it  depends  a lot  on 

the  nature  of  the  independent  inspector- 
ate. If  in  fact  they  were  for  practical 
purposes  the  present  inspectorate  taken 
out  of  the  various  Ministries  and  formed 
into  an  independent  corps  but  still  main- 
tained on  a whole-itime  basis  and 
thoroughly  familiar  with  their  work,  then 
the  chances  of  the  proceedings  being 
extended  or  the  costs  increased  I think 
are  small. 

4646.  Mr.  Burman:  If  you  had  this 
independent  corps  of  inspectors,  say, 
under  the  Lord  Chancellor’s  Department, 
do  you  think  the  inspectors  by  agreement 
with  the  parties  then  might  be  permitted 
to  give  spot  decisions  on  small  matters, 
such  as  the  erection  of  signs,  and  matters 
of  no  great  importance?  That  would 

save  time. 1 do  not  think  it  would 

save  much  time  on  the  very  small  cases. 
You  referred  to  signs  which  in  London 
are  dealt  with  by  the  borough  councils 
and  not  by  the  County  Council.  If  you 
are  thinking^  of  things  like  the  advertise- 
ment signs  in  Trafalgar  Square,  then  I 
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doubt  whether  they  are  suitable  to  be 
dealt  with  by  the  inspector. 

4647.  You  would  prefer  that  matters 

should  go  back  in  every  case  to  the 
Minister? 1 think  the  balance  of  con- 

venience lies  there.  I think  to  try  and 
define  where  the  inspector’s  jurisdiction 
would  stop  and  the  Minister’s  begin 
would  be  impossible  in  practice. — Mr. 
Edmonds : Things  often  arise  in  relation 
to  very  small  applications  that  turn  into 
a major  issue  of  principle. 

4648.  What  would  be  your  views 

if,  after  an  acquiring  authority  had 
obtained  some  land  for  some  specific 
purpose  and  found  they  did  not  want  it, 
the  original  owner  was  allowed  to  re- 
acquire the  land? Mr.  Toole:  The 

Council  has  already  made  a decision  that 
where  land  has  been  acquired  for  a par- 
ticular purpose  and  is  no  longer  required 
for  that  purpose,  it  shall  be  in  the  first 
instance  offered  back  to  the  original 
owner  of  that  land. 

4649.  You  would  see  no  great  objec- 
tion if  that  became  a general  principle? 

^Not  a bit.  There  might,  of  course, 

be  some  difficulty  about  the  price.  The 
smaller  owner  with  no  great  knowledge 
of  the  compensation  law  and  the  costs 
of  developing  estates,  might  think  having 
the  right  of  pre-emption  might  in  its  turn 
mean  that  he  had  the  right  to  buy  back 
at  the  price  at  which  it  was  acquired 
from  him. — Mr.  Barr:  The  practical  diffi- 
culties are  enormous  since  the  surplus 
land  usually  consists  of  many  small 
pieces  formerly  in  separate  ownerships. 

4650.  While  we  are  on  the  question 

of  compensation  do  you  think  that  many 
of  these  enquiries  into  compulsory  pur- 
chase orders  would  not  have  to  be  held 
if  compensation  were  on  a different 
basis? Mr.  Toole:  Yes. 

4651.  The  present  basis  of  compensa- 

tion is  causing  many  people  to  ask  for 
an  enquiry? Indeed. 


4652.  Lord  Justice  Parker:  Of  course 
you  do  try  and  acquire  land  by  agree- 
ment, and  only  use  compulsory  purchase 
procedure  where  you  have  to,  but  it  is 
right,  is  it,  that  in  acquiring  land  by 
agreement  you  are  bound,  in  effect,  by 
the  District  Valuer’s  estimate  of  what 

you  should  pay? ^No,  Sir,  we  do  not 

have  resort  to  the  District  Valuer. 

4653.  It  does  not  affect  you?  It  does 

affect  a number  of  local  authorities. 

Mr.  Owen : It  does  affect  provincial  local 
authorities.  In  so  far  as  the  London 
County  Council  is  concerned  the  Council 
must  have  regard  to  the  provisions  of 
the  Act  in  its  determination  of  the  price. 
— Mr.  Toole:  I should  have  made  one 
qualification,  and  that  is  in  relation  to 
grant  aided  proposals,  and  generally  that 
is  the  Council’s  activity.  In  those  cases 
the  purchase  price  is  ultimately,  or  at 
some  stage  or  other  necessarily  agreed 
with  the  District  Valuer. — Mr.  Barr:  1 
think  the  difference  is  more  apparent 
than  real.  The  District  Valuer  in  the 
provinces  has  to  have  regard  to  the 
statutory  basis,  and  so  do  we. 

4654.  Do  you  find — ^I  do  not  know  if 
this  is  an  embarrassing  question — ^that 
the  District  Valuer’s  value  is  a low  one? 

Mr.  Toole : I do  not  think  I should 

have  said  so,  my  Lord.  Most  people 
think  that  the  valuation  under  the  1947 
Act  as  amended  by  the  subsequent  Act 
is  very  conservative. 

4655.  Do  many  cases  go  to  the  lands 

tribunal  on  compensation? ^There 

have  been  very  few  so  far  as  the  County 
Council  is  concerned. 

4656.  In  those  cases  that  do  go  is  the 

sum  awarded  higher  than  your  valua- 
tion?  1 would  say  the  awards  vary. 

In  the  majority  of  cases  I would  say  they 
are  slightly  above  the  sealed  offer. — Mr. 
Barr:  That  always  was  so  before  the 
war. 

Lord  Justice  Parker:  Thank  you  for 
coming  here  today  to  help  us. 


{The  witnesses  withdrew) 
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Memorandmn  submitted  by  Sir  Leonard  Costello,  C.B.E. 

1.  Some  months  prior  to  the  establishment  of  Agricultural  Land  Tribunals  under 
the  provisions  of  the  Agriculture  Act,  1947,  there  were  set  up  by  the  Minister 
of  Agriculture  under  his  powers  derived  from  the  then  existing  Defence  Regulations 
certain  Dispossession  Appeals  Tribunals  and  I was  appointed  Chairman  of  the 
Tribunal  designated  to  deal  with  cases  in  the  South-West  of  England. 

2.  Before  any  cases  came  on  for  hearing  I had  a talk  with  a Mr.  Waters  (who 
was  at  the  time  _ Assistant  Land  Commissioner  under  Mr.  Way,  the  Land  Com- 
missioner at  Salisbury)  with  regard  to  the  procedure  which  the  new  Tribunal 
should  adopt. 

3.  I was  then  of  the  opinion  that  it  was  desirable  that  the  Tribunal  should 
function,  as  regards  its  procedure,  as  far  as  possible  in  a way  similar  to  the 
procedure  in  a Court  of  Law,  and  that  the  procedure  should  be  formal  in  character. 
Several  appeals  were  heard  by  this  Tribunal  in  that  manner — the  last  of  them  at 
Liskeard  in  Cornwall  on  28th  February,  1948. 

4.  With  the  passing  into  law  of  the  Agriculture  Act,  1947 — as  from  1st  March, 
1948 — the  Agricultural  Land  Tribunals  were  established  and  their  constitution  and 
procedure  provided  for  by  Section  73  of  that  Act  read  with  the  provisions  of  the 
Ninth  Schedule  to  the  Act.  Paragraph  13  (1)  of  the  Schedule  enacted  that  an 
Agricultural  Land  Tribunal  should  consist  of  a Chairman  and  two  other  Members, 
and  Paragraph  14  (1)  prescribed  that  the  Chairman  should  be  appointed  by  the 
Lord  Chancellor,  and  by  Paragraph  14  (2)  should  hold  office  for  three  years  and 
might  be  re-appointed.  By  Paragraph  15  the  two  Members  of  the  Tribunal  other 
than  the  Chairman  (referred  to  as  “Nominated  Members”)  were  for  each  reference 
to  the  Tribunal  to  be  appointed  respectively  from  a panel  of  persons  nominated 
in  the  case  of  one  such  member,  by  persons  appearing  to  the  Minister  to  represent 
the  interests  of  farmers,  and  in  the  case  of  the  other,  by  persons  appearing  to  the 
Minister  to  represent  the  interests  of  owners  of  Agricultural  Land. 

5.  In  pursuance  of  these  provisions  a number  of  persons  of  each  class  in  each 
county  were  respectively  recommended  by  the  National  Farmers’  Union  and  the 
Country  Landowners  Association,  to  constitute  panels  from  which  the  nominated 
members  could  be  appointed  for  each  case  as  it  arose. 

6.  I was  appointed  Chairman  of  the  Agricultural  Land  Tribunal  for  the  South- 
Western  Area  (subsequently  designated  a Province)  of  England  directly  the  Tribunal 
was  established  and  have  been  the  Chaimian  of  it  ever  since. 

7.  The  first  Appeal  in  the  South-Western  Province  came  before  the  Tribunal  on 
28th  July,  1948,  at  Trowbridge  in  Wiltshire,  and  since  then — up  to  28th  February, 
1956 — i.e.,  in  the  course  of  eight  years — ^the  Tribunal  has  heard  and  determined  356 
Appeals  requiring  a total  number  of  455  days’  sittings. 

8.  The  matters  failing  within  the  jurisdiction  of  the  Agricultural  Land  Tribunals 
are  set  out  in  the  Appendix.  The  procedure  to  be  followed  by  Agricultural  Land 
Tribunals  was  originally  adumbrated  in  the  Statutory  Instruments  “ The  Agriculture 
(Trocedure  of  Agricultural  Land  Tribunals)  Orders,  1948  ”,  Nos.  186  and  2751. 
These  were  revoked  by  an  Order  in  1954,  i.e.  “The  Agriculture  (Procedure  of 
Agricultural  Land  Tribunals)  Order,  1954”,  No.  1138,  which  now  in  the  main 
governs  the  procedure  of  the  Tribunals  though  in  Clause  20  (1)  there  is  the  provision 
that,  save  as  is  expressly  provided  in  the  Order,  the  Tribunals  shall  have  power 
to  regulate  their  own  procedure. 

_ 9.  It  has  been  the  invariable  practice  of  the  Tribunal  for  the  South-Western  Pro- 
vince to  follow  throughout  the  hearing  of  an  Appeal  the  procedure  of  a Court  of 
Law  and  for  the  proceedings  to  take  the  form  as  nearly  as  possible  to  those  in  an 
ordinary  Court  of  Law.  The  sittings  whenever  possible  are  held  in  a Court  Room 
—either  an  Assize  Court  or  a Magistrates’  Court,  whichever  is  available.  The  parties 
are  nearly  always  represented  by  Solicitor  advocates  and  quite  frequently  by  Counsel. 
The  witnesses  give  their  evidence  on  oath  and  are  examined  and  cross-examined 
in  the  normal  way,  and  generally  speaking  the  rules  of  evidence  are  strictly  observed. 
Notice  of  the  date  and  place  of  hearing  is  always  given  to  the  local  newspapers, 
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and  the  Public  and  the  Press  are  admitted,  except  in  a case  where  a party  exercises 
his  right  to  have  the  hearing  in  private  under  the  proviso  in  Article  10  (1)  of 
SJ.  No.  1138  of  1954.  This  has,  however,  not  happened  on  more  than  ©■ne  or  tw<? 
occasions,  and  in  practically  all  cases  the  Press  is  represented  and  reports  of  tht 
cases  appear  in  the  local  and  at  times  in  the  national  newspapers. 

10.  The  whole  Tribunal  as  a rule  visits  and  inspects  the  land  which  is  the  subject 
matter  of  the  appeal.  This  in  fact  has  been  invariably  done  except  in  a few 
instances  where  there  was  no  question  as  to  the  actual  farming  of  the  land  concerned 
but  only  the  question  of  where  lay  the  greater  personal  hardship  of  the  parties, 
that  is  to  say  in  cases  which  fell  to  be  decided  solely  within  the  provision  of 
S.  25  (1)  of  the  Agricultural  Holdings  Act,  1948,  which  replaced  S.  31  (3)  (d) 
of  the  Agriculture  Act,  1947.  We  have  always  made  a practice  of  inspecting  the 
land  prior  to  hearing  the  final  addresses  of  the  advocates  so  as  to  give  them  the 
opportunity — they  so  desire — of  commenting  on  or  calling  attention  to  any 
particular  feature  disclosed  during  the  inspection.  This  practice  with  regard  to 
inspections  does  I think  conform  to  what  would  happen  in  for  example  an  action 
in  the  High  Court  if  for  any  reason  the  Judge  himself  decided  to  take  a look 
at  the  premises  concerned. 

11.  After  the  final  speeches  to  the  Tribunal  of  the  advocates  (or  of  a party  if 
unrepresented),  the  members  of  the  Tribunal  retire  and  consider  their  decision 
which  is  then  given  by  the  Chairman  verbally  in  open  Court  in  the  form  of  a 
judgment  reviewing  the  evidence  and  giving  reasons  for  the  decision  arrived  at. 
From  the  very  beginning  I was  strongly  of  the  opinion  that  this  was  the  right  way 
of  dealing  with  the  matter  rather  than  that  the  parties  should  be  kept  in,  perhaps 
anxious,  waiting  for  a mere  formal  notification  from  the  Secretary  of  the  Tribunal 
of  the  result  of  the  Appeal. 

12.  The  Earl  of  Lytton,  who  is  one  of  the  most  experienced'  among  the  Nominated 
Members  of  the  Tribunal,  with  regard  to  this  method  of  terminating  the  hearing  of 
an  Appeal  said : — 

“ Before  the  parties  disperse  the  Chairman  invariably  gives  a judgment ; that 
is  to  say  he  reviews  the  case  so  that  the  main  features  are  brought  out  clearly 
for  the  benefit  of  'the  parties  and  the  public ; .the  evidence  produced  is  summed 
■up ; witnesses  who  have  contradicted  themselves,  or  who  have  displayed  feeble 
memories,  or  who  have  fabricated  their  evidence,  or  who  have  shown  themselves 
to  be  unusually  incompetent  in  dealing  with  matters  within  their  sphere  of 
responsibility  ...  all  these  are'  apt  to  be  roughly  handled  during  the  course 
of  the  judgment ; I can  remember  a sanitary  surveyor,  a representative  of  the 
Minister,  several  valuers,  and  several  landlords  of  the  ‘Shark’  type,  who  must 
all  have  felt  rather  ashamed  during  the  judgment.” 

13.  Originally  the  Ministry  of  Agriculture  seemed  not  to  favour  our  practice 
as  it  might  entail  on  occasions  a little  waiting  .about  of  officials  to  hear  the  Tribunal’s 
decision,  but  eventually  the  Ministry  quite  came  round  to  my  way  of  thinking  and 
finally  requested  all  the  Chairmen  of  Tribunals  to  give  reasons  for  their  decisions 
either  verbally  or  in  writing. 

14.  I was  confirmed  in  my  view  of  what  should  be  the  procedure  with  regard 
to  giving  a “ judgment”  by  observations  made  by  Lord  Justice  Denning  in.  a lecture 
given  by  him  in  the  first  series  of  the  Hamlyn  Lectures  published  in  a volume 
entitled  Freedom  under  the  Law.  The  learned  Lord  Justice  said:  — 

” Every  Tribunal  should  give  a reasoned  decision  just  as  ordinary  Courts  do. 
Herein  lies  the  whole  difference  between  a judicial  decision  and  an  arbitrary 
one.  A judicial  decision  is  based  on  reason  and  is  'known  to  be  so  because  it  is 
supported  by  reasons ; an  arbitrary  decision  for  ought  that  appears  may  be 
based  on  personal  feelings  or  even  on  whims,  caprice  or  prejudice.” 

15.  The  learned  Lord  Justice  indicated  the  same  view  in  the  course  of  his  judgment 
in  the  case  of  Woollett  v.  Minister  of  Agriculture  and  Fisheries — in  the  Court  of 
Appeal  in  November,  1954. 
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16.  A similar  view  is  enunciated  in  No.  3 of  the  “ Studies  in  Public  Administration 
Series  ” which  is  entitled  Administration  Tribunals  at  work  edited  by  Robert  S.  W. 
Pollard  where  in  the  “ Introduction  ” we  find  this  statement : — 

“ Tribunals  should  always  be  required  to  state  the  grounds  for  their  decisions 
and  to  enunciate  the  principles  they  are  following.  It  is  good  for  a Tribunal  to 
have  to  work  out  its  reasons  and  state  them  publicly  and  an  applicant  has  a 
right  to  know  ithe  grounds  on  which  his  case  has  been  decided  ; only  if  this  is 
done  will  he  be  inclined  to  accept  it  willingly.” 

17.  From  all  the  information  I have  gathered,  I think  I may  claim  that  in 
practically  all  the  cases  which  have  been  decided  by  the  South  Western  Agricultural 
Land  Tribunal  the  parties  have  been  quite  satisfied  that  they  have  had  a fair  hearing 
and  a “ square  deal  ”.  In  only  one  or  two  instances  has  any  party  seemed  to  labour 
under  a sense  of  grievance  when  the  decision  has  gone  against. them. 

18.  In  the  view  of  the  Chairmen  of  the  Tribunals,  there  ware  in  the  Agriculture 
Act,  1947,  and  the  Agricultural  Holdings  Act,  1948,  several  defects  and/or  omissions 
which  needed  attention  and  rectification.  In  particular,  there  was  no  power  in  the 
Tribunal  to  make  any  order  for  costs  against  a party  who  had  been  guilty  of 
unreasonable  or  oppressive  conduct:  for  example,  in  cases  where  a landlord  had 
harassed  his  tenant  by  serving  successive  notices  to  quit  although  consent  to  such 
notices  had  been  repeatedly  refused  by  the  Minister  and  the  Tribunal.  In  one 
instance  in  Cornwall  a landlord  had  served  noSce  to  quit  on  a tenant  six  or  seven 
years  in  succession,  although  both  the  Cornwall  Agricultural  Executive  Committee 
(representing  the  Minister)  had  declined  to  give  consent  to  the  operation  of  the 
notice  and  the  Tribunal  had  confirmed  that  decision  on  the  three  or  four  occasions 
when  the  landlord  had  appealed  to  the  Tribunal. 

19.  Another  defect  or  at  any  rate  disadvantage  to  anyone  co-ming  before  the 
Tribunal  was  that  there  was  no  ready  way  of  taking  the  matter  to  the  Court  on 
a question  of  law.  Lastly,  and,  in  one  way,  perhaps  this  was  the  most  obvious 
defect  of  all.  it  seemed  to  me  from  quite  early  on  that  it  was  altogether  wrong 
and  undesirable — especially  in  cases  where  the  Minister  was  actually  a party  to  the 
proceedings — that  the  Minister  should  nominate  “ for  each  reference  to  the  Tri- 
bunal ” the  majority  of  the  persons  who  would  constitute  the  Tribunal  (see  Agricul- 
ture Act,  1947,  Ninth  Schedule,  Article  15).  This  seemed  in  effect  to  contravene 
the  fundamental  principal  that  “no  man  should  be  a judge  in  his  own  cause”  or 
select  his  own  Bench  as  it  were. 

20.  All  these  matters  were  discussed  at  various  meetings  of  the  Chairmen  of 
Tribunals  and  ai  a meeting  held  on  I5th  July,  1953,  it  was  resolved  that  strong 
representations  should  be  made  to  the  M^stry  with  a view  to  getting  the  provisions 
of  the  Ninth  Schedule,  Article  15,  altered  so  as  to  give  to  the  Chairman  of  the 
Tribunal  power  to  nominate  his  two  colleagues,  instead  of  the  Minister  nominating 
them. 

21.  This  alteration  was  duly  made  by  the  provisions  of  Section  4 (1)  of  the 
Agriculture  (Miscellaneous  Provisions)  Act,  1954,  and  the  First  Schedule  to  that 
Act,  and  by  Section  5 of  the  Act  of  1954,  the  Tribunal  has  also  been  given  power 
to  award  costs  in  appropriate  cases.  Furthermore,  by  Section  6 of  the  1954  Act 
questions  of  law  may  now  be  referred  to  the  High  Court  for  decision  and  the 
appropriate  procedure  in  such  a case  has  been  provided  for  by  the  Statutory 
Instrument  1954  No.  1138  already  mentioned.  The  more  obvious  defects  and 
anomalies  of  the  Acts  of  1947  and  1948  as  regards  Tribunals  have  therefore  now 
been  remedied  by  the  1954  Act. 

22.  I am  informed  that  the  points  on  which  criticism  has  been  directed  against 
extra  judicial  bodies  and  administrative  Tribunals — broadly  speaking  fall  under 
the  following  heads:  — 

1 . Exclusion  of  the  public 

2.  No  legal  representation 

3.  Power  of  discovery,  compelling  attendance  of  witnesses  and  taking  evidence 

on  oath 

4.  Reasons  for  decision 

5.  The  Power  as  to  costs 

6.  Rights  of  Appeal. 
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23.  I respectfully  submit  that  the  Agricultural  Land  Tribunals  and  in  particular 
the  South  Western  Tribunal  are  not  open  to  criticism  on  any  of  these  grounds. 
The  public  are  not  excluded — quite  the  reverse  as  the  Press  are  always  notified  of 
hearings  and  invited  to  attend.  There  is  the  right  of  legal  representation  and  this 
is  nearly  always  availed  of.  There  is  power  to  require  the  attendance  of  witnesses 
and  to  take  evidence  on  oath.  As  set  forth  above  the  South  Western  Tribunal 
has  from  the  very  inception  of  the  Tribunal  given  detailed  reasons  for  their  decisions. 
There  is  now  power  to  award  costs  and  there  is  a right  to  take  a point  of  law  to 
the  High  Court. 

24.  The  Committee  on  Administrative  Tribunals  and  Enquiries  is,  I gather, 
considerably  interested  in  the  fundamental  question  of  the  reason  why  it_  was 
necessary  to  have  the  Tribunals  at  aU  instead  of  partis  resorting  to  the  ordinary 
Courts. 

25.  I understand  that  the  Country  Landowners  Association  and  the  National 
Farmers’  Union  are  well  satisfied  with  the  system  of  having  Tribunals — constituted 
as  the  Agricultural  Land  Tribunals  are — for  dealing  with  the  kind  of  matters  which 
fall  within  the  jurisdiction  of  these  Tribunals  and  I venture  to  suggest  that  on  the 
whole  the  Tribunals  have  fuUy  justified  their  existence.  I respectfully  suggest  that 
the  constitution  of  the  Tribunal  is  a satisfactory  and  indeed  ideal  one  for  the 
purpose  for  which  the  Tribunals  were  established.  It  would,  in  my  submission, 
be  quite  impracticable  for  the  matters  which  come  before  the  Tribunals  to  be 
dealt  with  in  an  ordinary  Court,  either  by  a High  Court  or  a County  Court  Judge. 
Neither  would  have  the  time*  or  perhaps  the  inclination  to  go  tramping  over 
farms  and  agricultural  land  at  all  times  of  the  year  and  in  all  weathers  as  the 
members  of  the  Tribunals  have  often  had  to  do.  The  inspection  of  the  holding 
concerned  is  indeed  an  integral  and  sometimes  crucial  part  of  the  proceedings,  for 
as  Lord  Lytton  remarked  in  a recent  letter  to  me  “ the  whole  Tribunal  invariably 
visits  the  disputed  territory  and  I would  say  that  these  visits  often  have  a decisive 
effect  on  the  Tribunal  ”. 

26.  If  the  cases  were  heard  in  an  ordinary  Court  the  Judge  would  have  to  rely 
entirely  on  the  reports  of  surveyors  and  other  witnesses  and  in  any  event  would 
probably  require  the  assistance  of  “ assessors  ” much  in  the  same  way  as  a judge  in 
Admiralty  matters  has  the  assistance  of  Elder  Brethren  of  Trinity  House.  Due 
to  the  way  dn  which  the  Tribunals  are  constituted  the  “ nominated  members  ” do 
themselves  fulfil  all  the  functions  of  technical  “ assessors  ” as  well  as  being  members 
of  “ the  Court  ”.  Furthermore,  it  is  of  course  of  great  convenience  to  all  the 
parties  concerned  that  the  hearings  before  the  Tribunals  are  held  at  a place  which 
is  normally  in  close  proximity  not  only  to  where  the  land  is  situated  but  also  to 
where  the  parties  themselves  reside. 

27.  Finally,  I think  it  may  be  said  that  the  expense  to  the  parties  of  proceedings 
in  a CouTit  would  be  likely  to  be  greater  than  that  in  proceedings  before  a Tribunal, 
and  there  is  also  the  time  factor  to  be  considered.  There  would  probably  be  a 
greater  delay  in  a case  coming  on  for  hearing  in  a Court  than  before  the  Tribunal 
and  it  is  often  of  vital  importance  to  the  parties  that  their  respective  positions 
Should  be  determined  as  soon  as  possible.  Furthermore,  if  there  were  a long 
delay  before  a case  came  on  for  hearing  the  whole  aspect  and  condition  of  the 
agricultural  holding  concerned  would  in  all  probability  have  been  changed. 

28.  A further  point  which  is  of  interest  to  the  Committee  is,  I understand,  the 
method  of  appointing  and  the  composition  of  the  Tribunal.  In  this  connection  I 
would  say  that,  now,  since  the  1954  Act  all  the  nominated  members  are  approved 
by  the  Lord  Chancellor  undei  the  piovision  of  the  First  Schedule  to  the  Act  of 
1954,  Articles  (2)  and  (3) — (the  Chairman  has  always  been  appointed  by  the  Lord 
Chancellor)  and  two  members  are  nominated  by  the  Chairman  for  each  particular 
reference.  There  can  not  be  any  reasonable  objection  to  the  composition  of  the 
Agricultural  Land  Tribunals. 

29.  It  is  unfortunate  that  there  has  been  from  time  to  time  ill-informed  criticism 
of  some  of  the  Tribunals  on  the  part  of  individuals  and  the  Press — obviously  based 
on  imperfect  knowledge  of  the  facts  ; some  of  it  inspired  perhaps  by  the  Crichel 
Down  affair  with  which  in  fact  the  Agricultural  Land  Tribunals  had  nothing 
whatever  to  do.  It  was  not  a Tribunal  matter  at  all. 
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30-  It  seems  clear  that  some  of  the  critics  have  voiced  or  written  their  strictures 
in  ignorance  of  the  actual  facts.  An  extremely  regrettable  example  of  this  (to 
which  I feel  constrained  to  call  attention  in  justice  to  my  excellent  colleagues  the 
“ Nominated  Members  ” of  the  Tribunal)  is  furnished  by  a paragraph  which 
appeared  in  an  Article  in  Vol.  I of  a publication  called  the  British  Journal  of 
Administrative  Law  at  page  17  in  these  words:  — 

“Take  the  Agriculture  Act,  1947.  The  question  whether  a farmer  should  be 
dispossessed  on  the  ground  of  bad  husbandry  was  not  referred  to  the  ordinary 
Courts.  It  was  for  decision  to  a tribunal  composed  of  neighbours  who  might 
well  be  bitterly  antagonistic  to  him  on  personal  grounds  ”. 

31.  This  would  appear  to  refer  to  an  Agricultural  Land  Tribunal  and  if  this  is  so 
it  is  an  entirely  unwarranted  and  unfair  aspersion  on  the  high  minded,  impartial  and 
unbiased  “ nominated  members  ”.  It  is  not  the  fact  that  the  Tribunal  is  composed 
of  “ neighbours  ” of  the  farmers  concerned.  The  nominated  members  have  always 
been  chosen  for  any  particular  “reference"  in  such  a way  that  they  have  no 
personal  knowledge  of  the  parties  concerned  or  of  the  facts  of  the  case.  Invariably 
&ey  have  been  required  to  come  from  such  a distance  and  on  some  occasions  even 
from  a county  not  adjacent  to  the  one  in  which  the  land  is  situated,  in  order  to 
ensure  that  they  shall  have  no  personal  knowledge  of  the  parties  or  of  the  premises 
in  dispute. 

32.  It  is  impossible  to  speak  too  highly  of  the  way  in  which  all  the  nominated  mem- 
bers have  invariably  carried  out  their  duties.  They  have  always  shown  themselves 
impartial  and  fair  and  have  dealt  with  the  case  in  a manner  whoUy  judicial,  not 
regarding  thernselves  in  py  sense  as  one  being  “ for  ” the  landlord,  and  one  “ for  ” the 
tenant  (as  arbitrators  might  in  an  ordinary  arbitration  ; necessitating  the  appointment 
of  an  umpire)  and  indeed  on  many  occasions  when  our  decision  was  under  discussion 
the  C.L.A.  member  has  stressed  points  in  favour  of  the  tenant  and  the  NFU 
member  those  in  favour  of  the  landlord.  It  is  highly  regrettable  that  public  spirited 
men  who  give  their  time  and  energies  in  the  public  service  should  be  subjected 
to  such  unfair  insinuations. 

33.  The  paragraph  in  the  Article  in  the  British  Journal  of  Administrative  Law 
above  mentioned  continues  thus  : — 

“ It  is  only  fair  to  say  that  the  recently  introduced  Agriculture  (Miscellaneous 
Provisions)  Bill  rectifies  some  of  the  worst  features  of  the  system.  In  particular 
Chairmen  of  the  Tribunal  will  be  appointed  not  by  the  Minister  of  Agriculture 
(who  is  through  his  County  Agricultural  Committees  an  interested  party)  but  bv 
the  Lord  Chancellor.” 

34.  One  can  only  suppose  that  the  author  of  the  Article  in  question  had  not 
personally  made  himself  acquainted  with  the  relevant  provisions  of  the  Agriculture 
Act,  1947,  or  had  read  the  Bill  which  because  the  Agriculture  (Miscellaneous 
Provisions)  Act,  1954,  for  as  already  mentioned  the  Chairmen  of  the  Tribunals 
from  the  very  beginning  in  1948  have  always  been  appointed  by  the  Lord  Chancellor 
and  not  by  the  Minister.  (Agriculture  Act,  1947,  Ninth  Schedule,  Article  14  (1): 
and  the  Agriculture  (Miscellaneous  Provisions)  Act,  1954),  has  nothing  whatever  to 
say  as  regard  the  appointment  of  the  Chairman.  It  certainly  is  a pity  that  would- 
be  critics  should  not  first  of  all  acquaint  themselves  with  the  facts. 

35.  Finally,  I would  state  most  emphatically  that  the  Agricultural  Land  Tribunals 
regard  themselves  as  judicial  bodies  wholly  independent  of  the  Ministry  of  Agricul- 
ture, Fisheries  and  Food,  and  the  hearing  of  appeals  by  these  Tribunals  bears 
no  resemblance  whatever  to  an  “ Inquiry  ” conducted  by  an  “ Inspector  ’’  or  other 
officials  on  behalf  of  a Minister  or  a Government  Department. 

36.  In  the  latter  class  of  “ Inquiries  ” the  Minister  concerned  may  or  may  not  act 
in  accordance  with  the  report  of  the  “ Inspector  ” or  official  who  conducted  the 
Inquiry.  In  proceedings  before  the  Agricultural  Land  Tribunals,  on  a reference 
of  the  Minister’s  proposals,  the  Minister  shall  act  in  accordance  with  the  report  (i.e. 
the  decision  on  the  Appeal  and  not  otherwise  (Agriculture  Act,  S.  74  (4)  and  Aeri- 
cultural  Holdings  Act,  1948,  S.  76  (4)). 
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37.  At  the  very  first  sitting  of  the  Agricultural  Land  Tribunal  for  the  South  Western 
Province  (at  Trowbridge)  I opened  the  proceedings  by  publicly  stressing  that  the 
Tribunal  was  an  independent  body  and  would  have  no  hesitation  of  coming  to 
findings  adverse  to  the  Ministry  whenever  the  occasion  required. 

38.  One  reason  why  I,  from  the  start,  insisted  on  the  proceedings  of  the  Tribunal 
being  in  conformity  in  every  way  with  those  of  a Court  of  Law  was  to  obviate  the 
possibility  of  anyone  imagining  that  the  Tribunal  was  only  another  Ministry  Com- 
mittee in  disguise. 


APPENDIX 

Matters  within  the  jurisdiction  of  the  Agricultural  Land  Tribunal 
(Agriculture  Act,  1947) 

1.  Appeal  by  Owners  as  to  the  Directions  to  provide  Fixed  Equipment,  Section 

15  (2). 

2.  Appeals  by  Landlords  and  Tenants  as  to  Dispossession  by  the  Minister,  Sections 

16  and  17. 

3.  Appeals  by  Landlords  and  Tenants  as  to  refusal  of  request  to  Minister  by  either 

party  to  dispossess  the  other  during  a Supervision  Order,  Section  19. 

4.  Applications  to  settle  who  is  “the  Owner”  for  purposes  of  Part  II,  Section  21. 

5.  Appeals  as  to  Minister’s  Grant  or  Refusal  of  Certificates  of  Bad  Husbandry 

for  the  purposes  of  Notices  to  Quit,  Fifth  Schedule,  paragraph  4.  (Section 
27  of  the  1948  Act). 

6.  Appeals  as  to  Grant  or  Refusal  of  consent  to  Notices  to  Quit,  Section  31  (6), 

and  determination  of  any  conditions  to  be  attached  to  such  consent.  (Section 
25  of  the  1948  Act.) 

7.  Appeals  against  Minister’s  proposal  to  acquire  compulsorily  land  in  his  posses- 

sion under  previous  requisition  under  War  emergency  powers.  Section  85. 

8.  Appeal  against  Minister’s  proposal  to  lift  the  obligation  to  re-sell  to  owner, 

land  acquired  by  the  Minister  under  War  emergency  powers,  Section  25,  and 

9.  Subject  to  an  Order  under  Section  86  being  approved  by  resolution  of  Parliament 

at  any  time  in  the  future.  Appeal  against  Minister’s  proposal  to  acquire 
compulsorily  land  (part  of  an  Agricultural  Unit)  of  which  a Major  Disposition 
has  been  made  without  consent,  or  of  any  other  land  in  the  same  unit. 

Examination  of  Witness 

Sir  Leonard  Costello,  C.B.E. 


Called  and  Examined 


4651.  Lord  Justice  Parker:  We  have 
read  your  Memorandum  and  are  very 
grateful  to  you  for  submitting  it.  You 
have  had  more  experience  than  anybody, 
I suppose,  of  the  Agricultural  Land 

Tribunal? Yes,  that  is  so.  Sir,  and  I 

suppose  because  I have  been  there  longer 
than  any  of  the  others,  the  other  chair- 
men have  always  been  good  enough  to 
appoint  me  chairman  of  the  chairmen’s 
meetings.  We  have  a meeting  of  all  the 
chairmen  once  a year. 

4658.  I see  that  it  has  always  been 
your  practice  to  conduct  your  Tribunal 
rather  on  the  lines  of  a court  of  law, 
that  is,  formally? Yes,  I think  I can 


say  it  is  entirely  on  the  lines  of  a court 
of  law. 

4659.  And  I take  it  that  you  think  that 
is  the  most  satisfactory  way  for  an  Agri- 
cultural Land  Tribunal  to  be  conducted? 

1 am  quite  certain,  that  is  so.  I 

think  I said  at  the  end  of  my  Memoran- 
dum that,  if  matters  are  conducted  in 
an  informal  way,  the  public  may  think 
that  it  is  only  another  committee. 
Furthermore,  as  the  parties  are  entitled 
to  be  represented,  and  nearly  always  are 
represented  either  by  solicitors  or  on 
many  occasions  by  counsel,  you  must 
conduct  the  proceedings  in  a formal  way. 
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4660.  We  have  had  evidence  that  some 
Tribunals  are  rather  the  reverse,  that 
they  sit  in  armchairs  and  smoke,  and  do 

it  in  a completely  informal  manner. 

I .think  there  was  only  one  Agricultural 
Land  Tribunal  that  was  quite  as  informal 
as  that.  We  discussed  it  at  a meeting 
of  all  the  chairmen  two  or  three  years 
ago  and  the  chairman  of  that  tribunal 
was  reproved  by  the  rest  of  us  for  the 
informality  and,  in  particular,  for  allow- 
ing smoking. 

4661.  May  I take  it  that  your  view  is 

that  the  procedure  should  be  fairly  stan- 
dard amongst  all  tribunals? Defi- 

nitely so. 

4662.  You  have  the  power,  amongst 
other  powers,  to  administer  the  oath. 
^Yes. 

4663.  Is  that  invariably  done,  or 

occasionally? In  my  case  it  is  invari- 

ably done,  and  has  been  from  the  very 
beginning.  All  the  witnesses  are  put  on 
oath  straight  away. 

4664.  Do  you  know  what  the  practice 

is  in  the  other  Tribunals? No,  but  I 

should  think  probably  in  most,  if  not  all, 
of  them  it  is  the  same, 

4665.  You  were  saying  that  the  chair- 

men of  Agricultural  Land  Tribunals 
meet  and  discuss  matters. Yes. 

4666.  Has  that  always  been  done,  or  is 

that  latterly? For  the  first  two  years 

the  Ministry  convened  a meeting  of  all 
the  chairmen  and  we  met  in  the  Ministry 
offices  and  a number  of  Ministry  officials 
were  present.  On  the  last  of  those 
occasions,  the  Minister,  in  opening  the 
proceedings,  did  emphasise  the  fact  that 
the  Tribunals  were  absolutely  indepen- 
dent of  the  Ministry.  Then  it  occurred 
to  them,  as  it  had  already  occurred  to 
some  of  us,  that  it  was  not  at  aU  a good 
thing  to  go  to  the  Ministry,  because  some 
members  of  the  public  seeing  us  go  in  or 
come  out,  might  say  “They  have  gone 
there  to  get  their  instructions  After 
that  we  decided  that  we  must  meet  in 
another  place.  For  the  last  four  or  five 
years  we  have  met  in  the  Temple,  one  of 
the  barrister  members  amongst  the 
chairmen  kindly  putting  his  Chambers  at 
our  disposal.  On  the  first  occasion 
that  we  met  in  the  Temple  a senior  mem- 
ber of  the  legal  branch  of  the  Ministry 
who  had  been  good  enough  to  make  all 
the  preliminary  arrangements  and  to  get 
out  an  agenda  for  us  and  provide  us  with 
suggestions  sent  in  by  the  Tribunals, 


appeared  at  the  meeting  and  one  of  the 
chairmen  promptly  moved  that  he  be 
asked  to  leave.  He  said:  “All  right,  I 
am  willing  to  leave  and  it  is  quite  right 
perhaps  that  I should  ” and  since  then 
we  have  had  these  meetings  entirely  in 
private.  AU  the  Ministry  have  to  do  with 
them  is  that  they  have  been  good  enough 
to  arrange  all  the  preliminaries,  send  out 
the  notices  and  get  the  agenda  typed. 

We  have  a perfectly  free  discussion 
amongst  the  chairmen  and  a number  of 
points  have  come  up  from  time  to  time. 
In  particular,  as  I think  I mention  in  my 
Memorandum,  we  discussed  the  question 
of  the  appointment  of  the  nominated 
members,  because  the  original  method  in 
my  view  was  quite  unsatisfactory,  par- 
ticularly in  cases  where  the  Minister  him- 
self was  a party.  I raised  the  question 
that  the  nominated  members  ought  not  to 
be  appointed  by  the  Minister,  and  that 
was  taken  up  by  the  other  chairmen,  and 
we  made  strong  representations  to  the 
Ministry.  The  result  was  that  in  the 
Agricultural  (Miscellaneous  Provisions) 
Act,  1954,  it  was  provided  that  the 
nominated  members  should  be  drawn, 
one  from  a panel  appearing  to  the  Lord 
Chancellor  to  represent  farmers  and  the 
other  from  a panel  appearing  to  represent 
landowners.  For  each  case  the  nomi- 
nated members  are  appointed  by  the 
chairman  of  the  Tribunal. 

4667.  When  was  the  last  time  a Minis- 

try official  attended  your  chairmen’s 
meeting? 1 think  1950. 

4668.  And  the  Ministry  do  not  give 
you  any  instructions  I suppose,  do  they? 
^No,  in  no  way  at  all. 

4669.  In  no  way  at  all? 1 should 

like  to  emphasise  once  more,  if  I may, 
that  the  Tribunals  are  absolutely  inde- 
pendent. In  that  connection  I thought 
perhaps  your  Committee  might  like  to 
have  one  or  two  additional  statistics  to 
those  which  I put  in  my  Memorandum. 
These  statistics  show  the  number  of  cases 
in  which  the  Minister  was  a party,  and 
the  result  of  those  cases.  Altogether  43 
cases  have  been  heard  up  to  1st  May, 
1956,  and  out  of  those  43  cases  7 appeals 
were  allowed. 

4670.  Coming  on  to  the  actual  hear- 

ing, Sir  Leonard,  it  is  of  course  com- 
pletely by  way  of  re-hearing ; all  the 
evidence  is  called  afresh? ^Yes. 

4671.  It  is  a re-trial? ^It  is 

analogous  to  an  appeal  to  quarter 
sessions  in  that  respect. 
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4672.  And,  of  course,  that  involves  the 

inspection  of  the  land,  and  the  Tribunal, 
as  you  have  pointed  out,  make  a point  of 
inspecting  the  land  in  almost  all  cases 
unless  it  is  a technical  matter. ^Yes. 

4673.  And  will  in  fact  see  the  land 

some  months,  perhaps  six  months  after 
the  inspection  upon  which  the  Agri- 
cultural Executive  Committee  acted? 

Yes. 

4674.  It  has  been  suggested  to  us  that 
quite  a lot  can  be  done  in  that  six 

months. ^We  are  constantly  being 

faced  with  what  we,  .and  I think  the 
other  tribunals,  call  window  dressing. 
That  matter  is  referred  to  in  the  Arton 
Wilson  Report  which  possibly  your 
Committee  may  have  seen. 

4675.  I would  like  your  views  about 

it. They  suggest  that  the  Tribunal 

should  inspect  directly  the  appeal  is 
filed.  We  had  a meeting  of  the  chair- 
men last  month  and  we  discussed  the 
three  recommendations  of  the  Arton 
Wilson  Report,  and  in  particular  that 
one.  We  came  to  the  conclusion  that  it 
really  was  not  practical,  because  until  we 
get  papers  in  an  appeal  we  do  not  know 
what  we  have  to  look  for.  Furthermore 
it  would  entail  extra  expense  because  it 
would  mean  a separate  assembling  of  the 
Tribunal.  We  thought  the  real  answer 
to  it,  as  we  have  said  on  previous 
occasions,  is  to  cut  down  the  time  lag 
which  at  present  necessarily  exists.  After 
an  appeal  is  filed  there  are  three  weeks 
for  the  Agricultural  Executive  Com- 
mittee to  put  in  their  statement,  and  very 
often  they  do  not  do  it  until  the  last 
moment.  Then  there  are  three  weeks  for 
the  person  concerned  to  put  in  an  answer 
if  he  chooses  to  do  so,  though  in  fact  he 
very  rarely  if  ever  does  that,  so  that  is 
six  weeks.  Then,  ten  days’  notice  of  the 
actual  hearing  has  to  be  given  so  that 
by  the  time  the  hearing  comes  on  a great 
deal  of  time  has  elapsed.  The  season 
may  have  changed,  the  whole  face  of 
the  land  may  have  changed.  Neverthe- 
less, they  say  in  the  Arton  Wilson 
Report,  and  I am  quite  sure  it  is  a fact, 
that  the  nominated  members  of  the 
Tribunal  who,  of  course,  are  experts,  are 
not  deceived  by  any  .amount  of  window 
dressing.  I should  say  that  the  answer 
to  it  is  to  cut  down  these  periods  of  time. 
The  three  weeks  for  the  Committee  to 
put  in  their  statement  is  quite  unneces- 
sary, and  the  second  three  weeks  is 


also  unnecessary,  because  the  parties 
never  avail  themselves  of  the  opportunity 
of  putting  in  an  answer. 

4676.  It  is  right,  is  it  not,  that  you 
are  trying  to  judge  what  the  condition  of 
the  land  was  as  at  the  time  when  the 

matter  was  before  the  Committee? 

Partly  so,  and  partly  not,  because  the 
Regulations  say  that  the  Tribunal  can 
take  into  consideration  change  of  cir- 
cumstances. Supposing  it  were  a pro- 
posal on  the  part  of  the  Minister  for 
dispossession,  following  a period  of 
supervision,  and  we  found  that  there 
had  been  considerable  improvement,  we 
should  necessarily  take  that  into 
consideration. 

4677.  Would  it  not  help  you  in  those 

circumstances  to  be  able  to  see  the  report 
the  inspecting  panel  put  forward 
originally? Yes,  it  would. 

4678.  That,  of  course,  is  technically 
subject  to  Crown  privilege,  but  it  would 
be  of  great  assistance  if  you  had  it, 

would  it  not? It  would,  and  very 

often  in  effect  we  have  it,  because  in 
dispossession  cases  on  many  occasions 
members  of  the  Agricultural  Executive 
Committee  have  been  called  to  give 
evidence,  and  what  they  have  seen  has 
been  set  out  in  a schedule  field  by  field 
imder  the  respective  ordnance  survey 
numbers. 

4679.  There  may  be  occasions  where 

you  do  not  see  the  report  but  you  have 
the  evidence  of  people  who  did  inspect 
it. Yes,  quite  often. 

4680.  But  not  invariably? ^There  is 

always  some  evidence  as  to  what  the 
state  of  the  land  was. 

4681.  We  have  heard  that,  at  the 
hearing  before  the  Committee,  the 
farmer  never  sees  the  report  at  all  and 
the  Committee  do,  and  not  only  do  they 
see  the  report,  but  they  hear  evidence  as 
to  the  inspection  after  hearing  the 
evidence  of  the  farmer  and  in  his 
absence.  I do  not  know  if  you  have 

any  views  about  that? 1 have  views 

■about  it,  because,  as  it  happens,  only  the 
day  before  yesterday  it  was  mentioned 
to  me  by  the  Chairman  of  the  Devon 
County  Agricultural  Executive  Com- 
mittee. He  had  seen  in  the  papers, 
indeed  I had,  something  which  was  said 
before  this  Committee,  I think,  by  a 
representative  of  the  Law  Society.  It 
seemed  to  me — one  knows  newspaper 
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reports  are  not  always  full — that  they 
were  under  some  misapprehension  about 
it-  Brigadier  Acland,  the  Chairman  of 
the  Devon  Committee,  told  me  that  the 
practice  is,  if  they  are  going  to  put  some- 
one under  supervision,  to  call  him 
before  them  and  tell  him  exactly  what 
the  complaint,  if  I may  so  call  it,  is 
against  Mm.  He  said  that  he  thought 
that  the  proceedings  before  the  Agri- 
cultural Executive  Committee  should  be 
as  informal  as  possible  because  so  often 
they  can  talk  to  the  defaulter,  if  I may 
so  call  him,  in  a friendly  fashion,  or 
indeed,  as  he  put  it,  in  a parental 
fashion  and  say  “ Look  here,  Mr.  So- 
and-so,  you  really  must  try  and  do  a 
little  better.”  So  I think  it  is  not  correct 
to  say  that  a person  complained  of  has 
no  knowledge  of  what  the  complaint  is 
about. 

4682.  I did  not  go  as  far  as  to  say 
that,  because  obviously  he  will  know  a 
great  deal.  The  Lands  Officer  will  have 
been  over  the  farm  with  him  and  pointed 
out  what  ought  to  be  done,  and  there- 
fore he  does  know.  As  a matter  of 
principle,  does  it  not  strike  you  as  wrong 
that  a tribunal  should  see  a document,  a 
charge  against  a man,  which  the  man 
does  not  see,  and  should  hear  evidence 
behind  his  back  as  to  the  condition  of 
the  land?  I should  say  this,  because  you 
have  mentioned  one  Committee ; the 
evidence  was  that  it  W'as  not  universal, 
that  procedures  varied,  and  that  this  did 

happen  in  some  committees?- That 

leads  me  to  say  that  many  critics  are 
inclined  to  use  the  word  “ tribunal  ” and 
the  word  “ committee  ” as  if  they  were 
interchangeable.  The  result  is,  I think, 
that  the  tribunals  properly  so-called,  liie 
Agricultural  Land  Tribunals,  have  on 
occasions  been  subject  to  criticism  which 
in  fact  was  intended  for  the  Committees. 
No  doubt  you  know,  my  Lord,  that  the 
Wilson  Committee  gave  the  Agricul- 
tural Land  Tribunals  complete  com- 
mendation, 

4683.  I wanted  to  ask  you  about  your 
views  on  supervision  cases.  Is  it.  your 
view  that  they  are  sufficiently  serious,  if 
1 can  put  it  that  way,  that  they  suffi- 
ciently affect  the  reputation  and  pocket 
of_the  subject_to  warrant  such  an  order 
being  the  subject  of  an  appeal  to  your 

Tribunal? We  discussed  tlia't  point  at 

a meeting  of  the  chairmen  last  year  and 
all  the  chairmen  were  of  the  opinion  that 
it  was  not  sufficiently  serious  to  warrant 


the  person  affected  having  the  right  of 
appeal.  Personally  I am  inclined  to 
think — to  put  it  no  higher — there  is  no 
reason  why  he  should  not  have  a right 
of  appeal. 

4684.  It  may  not  be  your  view,  but 
would  you  mind  telling  us  why  on  the 
whole  they  came  to  that  conclusion.  It 
is  rather  like  putting  somebody  on  pro- 
bation, it  may  involve  him  in  expendi- 
ture and  it  is  a charge  on  his  land,  ’^^y 
on  earth  should  not  he,  of  all  people, 

have  a right  of  appeal? My  own 

view  is  that  I think  it  would  be  desirable 
that  he  should.  The  other  chairmen 
took  the  opposite  view.  They  seemed  to 
thinlc  that  supervision  is  only  in  the 
nature,  in  one  way  of  a caution,  and  in 
another  way  of  an  official  intimation 
that  the  person  concerned  should  get 
any  help  or  advice  he  wanted  from  the 
Agricultural  Committee  offices. 

4685.  It  may  be  an  extravagant  way 
of  putting  it,  but  a lot  of  young  people 
in  London  might  benefit  by  being  under 
supervision  by  a probation  officer,  but 
the  idea  that  you  could  put  them  on  pro- 
bation without  an  appeal  would  rather 
stagger  people.  You  think  there  should 

be  an  appeal? 1 think  it  would  be  a 

good  thing. 

4686.  Does  each  Tribunal  have  a 

clerk? ^Yes. 

4687.  Is  he  a paid  official  of  the 

Ministry? May  I explain?  When 

the  Ministry  set  up  the  necessary 
organisation  to  put  into  operation  the 
provisions  of  the  1947  Act,  they  said  that 
there  should  be  a secretary  to  each 
tribunal  and  that  the  secretary  should 
hold  the  rank  of  Senior  Assistant  Land 
Commissioner.  My  secretary  is  No.  3 
in  the  hierarchy  of  the  Provincial  Land 
Commissioner’s  office  in  Bristol.  The 
actual  arrangements  for  the  sitting  of  the 
Tribunal,  that  is  to  say  the  booking  of 
the  court,  the  booking  of  rooms  if  we 
have  got  to  stay  away  for  a night,  and 
all  that  sort  of  thing,  that  is  done  by  an 
executive  officer,  that  is  to  say,  an 
ordinary  civil  servant,  under  the  direc- 
tion of  the  secretary.  The  secretary 
makes  suggestions  as  to  the  members 
who  should  be  asked  to  sit  and  then  puts 
them  up  to  me.  That  has  always  been 
the  case,  even  when  the  appointment 
was  _ theoretically  in  the  hands  of  the 
Ministry.  That  question,  as  you  may 
know,  my  Lord,  was  raised  in  a case 
where  it  was  said  that  the  nominated 
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members  had  not  been  properly 
appointed  by  the  Minister,  because  in 
effect  nobody  higher  than  the  rank  of 
a Senior  Assistant  Land  Commissioner 
had  anything  to  do  with  it. 

4688.  Who  sits  in  court  with  you?- 

The  secretary  sits  in  court  and  takes 
notes  of  the  proceedings.  In  our  case, 
because  I always  give  a verbal  judgment, 
he  is  able  at  the  end  to  write  out  the 
formal  decision,  which  I sign.  Originally 
the  Ministry  rather  frowned  on  what 
they  thought  was  our  excessive  formality. 
There  is  no  doubt,  I think,  that  in  the 
beginning  the  Ministry  were  inclined  to 
think  of  the  Tribunals  much  in  the  same 
way  as  they  might  think  of  what,  I think, 
is  technically  called  an  enquiry  by  one 
of  their  own  ofiScials.  At  any  rate,  they 
kept  that  amount  of  control,  or  possibly 
thought  they  did,  on  the  Tribunals  as 
regards  the  appointment  of  the 
nominated  members,  and  they  certainly 
did  not  regard  with  any  great  favour 
the  fact  that  time  was  occupied  by  my 
giving  what  might  be  a lengthy  oral 
judgment,  because  I think  they  thought 
it  meant  possibly  keeping  the  officials 
waiting.  However,  in  due  course,  they 
entirely  came  round  to  my  point  of  view, 
and  eventually  we  had  a letter  from  the 
head  of  the  Legal  Department  asking  our 
views  about  giving  judgments.  I replied 
at  once  and  said:  “Of  course  I am  in 
favour  of  it,  because  I have  done  it 
from  the  very  beginning”. 

4689.  Does  the  secretary  retire  with 

you? Never  in  my  case.  Curiously 

enough  that  point  was  raised  at  the  last 
meeting  of  the  chairmen.  I found,  rather 
to  my  astonishment,  if  not  horror,  that 
in  some  cases  they  did  have  the  secretary 
retiring  with  them,  although  it  was  stated 
that  he  did  not  actually  take  part  in  the 
deliberations. 

4690.  That  is  not  the  point  really,  it 

is  that  justice  should  manifestly  be  seen 
to  be  done. Yes. 

4691.  Nobody  would  suggest  the 
Tribunal  should  not  have  him  in,  for 
instance,  if  he  has  taken  a note  of  the 
evidence,  so  that  he  can  read  out  his 
note ; but  what  ought  not  to  be  done 
is  for  him  to  attend  while  you  are 

deciding  what  you  are  going  to  do. 

So  far  as  a note  of  the  evidence  is  con- 
cerned, it  has  T?een  my  invariable 
practice  from  the  beginning  to  take  a 
complete  note  of  all  the  evidence  in 


longhand.  In  the  Wilson  Report,  they 
have  suggested  that  the  secretary  of  the 
tribunal  might  be  of  executive  rank. 
That  is  to  say,  he  should  be  a person 
with  no  technical  knowledge ; whereas 
at  present  the  secretary,  being  a Senior 
Assistant  Land  Commissioner,  has  a 
great  deal  of  technical  knowledge  and 
so  is  in  a far  better  position  to  follow 
the  technicalities  of  the  evidence.  We 
discussed  that  at  our  chairmen’s  meeting, 
and  were  unanimously  of  the  opinion 
that  the  present  system  ought  to  remain. 
My  secretary  is  particularly  good, 
because  he  was  a farmer  himself,  and 
passed  all  the  professional  examinations 
before  going  into  the  Ministry. 

4692.  Since  1954  I think  there  has  been 

an  appeal  by  way  of  case  stated  to  the 
High  Court? Yes. 

4693.  Have  there  been  many  cases? 

1 should  say  there  have  not  been 

any  cases  under  that  provision.  I was 
threatened  with  one  arising  out  of  the 
last  case  I heard,  but  the  parties  thought 
better  of  it  and,  having  taken  counsel’s 
opinion,  decided  it  was  not  any  use 
proceeding. 

4694.  Have  you  any  views  yourself 
as  to  the  advisability  or  inadvisability 
of  there  being  such  opportunity  of 

appeal? 1 think  it  is  admirable.  I 

hesitate  to  say  this,  but  the  three  points 
which  appeared  in  the  1954  Act  were 
points  which  I have  been  hammering 
away  at  for  years. 

4695.  Lord  Linlithgow.  Sir  Leonard, 
you  naturally  attach  a great  deal  of 
importance  to  the  formality  of  the  pro- 
ceedings in  the  Agricultural  Land 
Tribunal.  Equally,  you  gave  me  the 
impression,  in  discussing  the  Agricultural 
Executive  Committees  that  you  thought 
the  parental,  informal  atmosphere  was 
reasonable.  I do  not  see  the  difference 

between  the  two. 1 was  merely 

repeating  what  had  been  said  to  me.  It 
is  not  my  personal  opinion. 

4696.  Would  you  care  to  express  an 

opinion? 1 should  say  that,  as  in 

effect  it  is  a lower  court  vzVa-v/j  the 
Tribunals,  the  proceedings  ought  to  be 
conducted  in  a fairly  formal  manner.  It 
is  a fact,  I think,  that  in  most  instances 
the  parties  do  go  before  the  Committee 
with  valuers  and  solicitors  to  represent 
them. 

4697.  In  your  Tribunal  you  guard 
against  giving  a wrong  impression  by 
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having  a formal  procedure  and  by 
choosing  members  of  the  Tribunal  who 
live  outside  the  area  where  the  case 
arises.  I should  have  thought  that  would 
apply  even  more  strongly  in  the  case  of 
the  Committees.  It  has  always  struck 
me  that  it  must  be  a most  embarrassing 
thing  for  a local  committee  of  farmers 
to  put  a supervision  order  on  a man 
whom  they  may  probably  know  quite 

well. That  point  arose  in  a case 

which  came  before  us  recently  when  we 
sat  in  Exeter.  The  landlady  was  apply- 
ing for  a certificate  of  bad  husbandry, 
and  the  appellant  complained  that  the 
inspection  of  his  land  had  taken  place 
by  two  members  of  the  Agricultural 
Executive  Committee  who  came  from  a 
distance.  He  said,  in  effect,  that  if 
only  his  land  had  been  looked  at 
by  somebody  close  at  hand,  the  result 
would  have  been  different.  In  that  par- 
ticular case  I think  it  might  perhaps 
have  been  more  satisfactory  to  Mr.  X 
if  the  inspection  had  been  carried  out  by 
persons  nearer  at  hand,  but  that  is  not 
to  lay  down  any  general  proposition  at 
all.  I think  the  Agricultural  Executive 
Committee,  so  far  as  that  aspect  of  it  is 
concerned,  should  be  conducted  in  the 
same  way  as  the  Tribunal  is  conducted, 
namely,  that  members  should  be  selected 
from  such  a distance  that  they  have  no 
personal  knowledge  either  of  the  parties 
or  the  premises  concerned.  What  hap- 
pens as  regards  the  Tribunals  is  that  the 
secretary  is  always  careful  to  suggest 
someone  who  lives  at  such  a distance 
that  he  is  not  likely  to  have  any  personal 
knowledge  of  the  facts  or  of  the  parties. 
If  it  is  not  possible  to  get  someone  in  that 
particular  county — they  may  be  other- 
wise 'Occupied — then  fwe  go  further  afield 
and  take  someone  from  an  adjoining 
county.  On  occasions  we  take  people, 
say,  from  Somerset  to  Cornwall,  or  from 
Dorset  to  Gloucester ; partly  so  that 
there  shall  be  no  personal  knowledge  of 
the  case,  and  partly  in  order  to  give  them 
experience  of  different  types  of  farming, 
and  so  widen  their  knowledge  for  the 
benefit  of  the  Tribunal.  We  are  always 
very  careful  indeed  to  ensure  that  the 
nominated  members  have  no  knowledge 
of  the  farmers  or  of  the  premises,  and 
if  there  is  any  indication  that  they  have, 
then  we  say:  “ Very  well,  you  cannot  sit 
on  this  case  ”. 

4698.  It  would  be  more  difficult  for 
the  A.E.C.s  to  follow  the  same  rule? 


It  would  be  more  difficult,  because  they 
are  on  a county  basis. 

4699.  Equally,  you  would  not  be  sorry 

to  see  a httle  more  formality? ^No,. 

While  I am  mentioning  the  nominated 
members,  I would  like  to  say  that  I was 
asked  by  the  other  chairmen  to  say  how 
much  they  appreciate  the  attitude  and 
the  services  of  the  nominated  members  ; 
they  are  all  absolutely  impartial,  and 
once  they  are  nominated  to  sit  they  for- 
get the  fact  that  one  ds  a landowner  and 
the  other  is  a farmer.  Quite  often  the 
landowner  member  urges  points  in 
favour  of  the  tenant,  and  the  farmer 
member  puts  points  in  favour  of  the 
landlord.  I cannot  speak  too  highly  on 
my  own  behalf,  and  on  behalf  of  my 
colleagues,  of  the  way  in  which  all  the 
nominated  members  carry  out  their 
duties. 

4700.  Would  you  care  to  express  an 

opinion  on  this?  The  number  of  cases 
of  supervision  leading  up  to  dispossession 
is  very  small.  Are  you  prepared  to  say 
whether  you  regard  it  as  necessary  for 
the  power  of  dispossession  and  super- 
vision to  continue? The  total  num- 

ber of  cases  of  all  kinds  is  very  small, 
compared  with  what  it  was.  From  the 
beginning  >of  this  year  we  have  only  had 
six  cases  ; whereas  at  one  period  we  had 
five  or  six  a month.  The  reason  why 
these  cases  have  fallen  off  is  largely  due 
to  the  fact  that  while  the  Woollet  case 
was  pending  in  the  courts  there  was  a 
standstill  order  given  by  the  Ministry  to 
all  the  Committees.  Once  youhave  brought 
machinery  to  a standstill  it  is  not  always 
very  easy  to  start  it  again ; and  I think 
the  Committees  to  some  degree  have  not 
got  into  their  stride.  Furthermore,  there 
has  been  considerable  discussion  in  the 
Press  as  to  whether  Part  II  of  the  Agri- 
cultural Act  of  1947  should  remain  on 
•the  statute  book.  Last  year,  we  were 
asked  by  the  Ministry  for  our  views  on 
that  very  question  and  we  agreed  that  it 
was  really  a matter  of  policy.  To  use  an 
analogy,  it  is  not  for  the  court  to  decide 
whether  something  the  legislature  has 
done  is  right  or  not ; the  court  has  to 
administer  the  law  as  it  is. 

4701.  Mr.  Pritchard’.  Roughly  how 

many  days  in  the  year  would  your  Tri- 
bunal sit? At  one  time,  for  four  or 

five  years,  we  had  an  average  of  about 
sixty  cases  a year,  but  for  the  last  two 
years  it  has  fallen  off  tremendously.  Up 
to  the  present  moment  this  year  my  Tri- 
bunal has  only  sat  on  eight  days,  to  deal 
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with  six  cases ; two  of  the  cases  occupied 
two  days’  sitting. 

4702.  That  does  not  necessarily  give 
an  indication  as  to  what  the  future  will 

-No  ; we  have  had  no  dispos- 
session cases  for  quite  a long  time — ] 
should  .think  not  since  the  beginning  of 
last  year.  That  is  partly  due  to  the 
causes  which  I have  already  mentioned. 

4703.  Is  there  a record  kept  of  the 
decisions  of  the  tribunals,  either  for  your 
benefit  or  for  the  benefit  of  the  public? 
— ^Yes  ; in  each  case  directly  an  appeal  is 
made,  a file  is  opened  by  the  secretary, 
and  a record  of  everything  done  in  con- 
nection with  it  is  put  in  a Memorandum 
in  the  file. 

4704.  What  I wanted  to  know  is 
whether  there  is  a record  of  the  decisions, 

say  of  last  year,  published? ^No,  it  is 

all  in  the  file  in  the  secretary’s  office. 

4705.  If  a particular  case  is  coming 
on  this  week  and  a member  of  the  public 
wants  to  know  whether  there  has  ever 
been  a similar  case  and  what  the  de- 
cision was,  is  there  any  means  of  finding 

it  out? ^Yes,  the  secretary  could  tell 

you  almost  at  once. 

4706.  It  is  a question  of  asking  the 
secretary,  but  there  is  nothing  published? 

There  is  nothing  officially  published. 

Reports  do  appear  in  the  national  press 
and  the  local  press  and  also  in  the  tech- 
nical journals  of  various  cases  if  there 
is  any  special  point, 

4707.  Do  you  know  whether  in  fact  the 

secretaries  are  asked  for  details  of  other 
cases? 1 should  say  not. 

4708.  Possibly  the  public  do  not  know 

they  can  ask  for  them. In  fact  I can 

say  with  certainty  there  has  not  been  a 
case  ; because  if  the  secretary  got  a re- 
quest of  that  kind  he  would  immediately 
write  or  telephone  to  me  and  ask  what 
he  should  do  about  it. 

4709.  May  I see  if  I fully  understand 
the  procedure  for  the  appointments  of 
these  nominated  members?  You  have 
two  panels ; for  what  period  are  they 

appointed? 1 think  they  are 

appointed  for  three  years.  There  are  two 
panels ; one  of  persons  recommended 
by  the  Country  Landowners’  Association 
and  one  of  persons  put  up  by  the 
National  Farmers’  Union. 

4710.  Roughly  how  many  would  there 

be  on  a panel  for  each  tribunal? 

Roughly  four  of  each  category  in  each 


county ; possibly  five,  it  depends.  My 
Tribunal  covers  six  counties,  and  there- 
fore there  are  about  25  of  each  category 
in  the  province. 

4711.  Then,  when  a case  is  to  be  heard, 
the  secretary  recommends  to  the  chair- 
man of  the  Tribunal,  two  members,  or 

does  he  recommend  more? First  of 

all  he  asks  me  to  fix  a date,  because 
under  the  regulations  the  chairman  has  to 
fix  the  date  and  the  place  of  sitting.  We 
have  always  been  able  to  fix  a date  very 
close  to  the  first  moment  when  it  is  pos- 
sible to  hear  a case,  having  regard  to  the 
times  I have  already  mentioned.  Then 
the  secretary  says : " What  about  the 
members?  ” and  he  suggests  the  names, 
having  looked  at  the  list  to  see  how  they 
were  situated.  He  puts  the  names  before 
me  and  I nominate  them.  The  other 
chairmen  do  the  same.  There  was  a 
discussion  last  year  as  to  the  point  at 
which  nomination  should  take  place,  and 
we  decided  that  it  could  be  at  any  time 
up  to  the  actual  moment  of  the  sitting. 
The  practice  in  my  province  is  that  when 
everything  is  ready  for  the  hearing,  the 
secretary  sends  to  me  the  case  papers, 
the  committee’s  statement,  and  anything 
else  that  there  is.  He  also  encloses  a 
little  formal  document,  which  I orgin- 
ally  drafted,  saying:  “In  pursuance  of 
such  and  such  provision  of  the  1954 
Act,  I hereby  nominate  you  to  sit  as  a 
member  of  the  Tribunal  for  the  hearing 
of  the  case  at  such  and  such  place  and 
date  I sign  it  and  it  is  sent  to  the 
nominated  members  concerned. 

4712.  Do  you  personally  know  all  the 

members  on  the  panel? Yes,  except 

possibly  one  or  two  who  have  been  pul 
on  recently. 

4713.  Have  you  ever  had  a case  with- 
drawn?  Yes,  we  have,  on  several 

occasions.  The  last  one  was  the  type 
of  case  which  we  are  always  rather  con- 
cerned about.  It  was  a bad  case,  because 
it  was  the  third  occasion  on  which  the 
landlord,  who  was  a woman,  had  served 
a notice  to  quit,  unsuccessfully,  on  the 
tenant.  The  tenant  on  this  occasion  had 
instructed  counsel  and  at  the  last 
moment,  when  we  were  all  ready  to  sit, 
ihe  landlord  withdrew  the  case. 

4714.  Do  you  award  costs  against  the 

tenant? ^Against  the  landlord. 

4715.  I appreciate  in  that  case  it  would 

be  against  the  landlord ; but  has  there 
been  a case  where  you  have  awarded 
them  against  the  tenant? No,  I think 
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not,  as  it  happens.  It  would  not  be  easy 
in  any  event,  because  cases  in  which  costs 
can  be  awarded  are  restricted  by  the 
provisions  of  Section  5 — ^the  proce^ings 
have  to  be  vexatious,  oppressive  or 
frivolous. 

4716.  The  tenant  might  be  frivolous? 

^The  tenant  might  be  frivolous,  but 

generally  not.  In  the  particular  case  I 
mentioned  just  now,  the  secretary 
adopted  the  procedure  which  we  had 
decided  upon  at  the  chairmen’s  meeting 
last  year,  namely,  when  there  is  a late 
withdrawal,  the  secretary  of  the  Tribunal 
concerned  should  write  to  the  other  side 
and  say:  “’Have  you  any  comments  to 
make?”  The  tenant’s  solicitors  imme- 
diately came  back  and  said;  “Yes,  we 
should  like  some  costs  I suggested 
that  they  should  make  a formal  applica- 
tion the  next  time  we  sat : to  avoid  con- 
vening a special  sitting  for  the  purpose. 
It  so  happened  that  we  were  sitting  a 
week  or  two  later,  and  the  parties  turned 
up.  The  landlord  who  was  notified  of 
the  application,  came,  and  counsel  came 
for  the  tenant.  Having  heard  both  sides, 
we  awarded  a lump  sum. 

4717.  I understand  you  recommend 
that  the  obligation  on  the  A.E.C.  to  pul 
in  a statement  and  the  right  of  the  appel- 
lant to  put  in  a statement  in  reply  should 

be  discontinued. 1 did  not  say  it 

should  be  discontinued,  the  Committee’s 
statement  is  valuable.  It  sets  out  exactly 
what  happened  before  the  Committee,  it 
epitomises  the  landlord’s  case  put  forward 
by  solicitor  or  counsel  and  it  epitomises 


the  tenant’s  case.  It  gives  a description  of 
the  land,  the  stock  found  on  it  and  the 
crops,  and  in  fact  gives  a picture  of  the 
whole  thing.  The  only  thing  we  say 
about  it  is  that  probably  ten  days  would 
be  ample  time  for  it  to  be  submitted. 

4718.  And  in  the  case  of  the  state- 
ment the  parties  put  in,  you  would  like 

a similar  reduction? ^Yes,  because 

the  date  of  hearing  would  then  be  nearer 
the  time  when  the  land  was  inspected 
by  the  Committee,  and  there  would  not 
be  ISO  much  opportunity  for  window- 
dressing. 

4719.  Lord  Justice  Parker:  Supposing 
you  want  to  award  a tenant  costs;  is 
there  any  machinery,  as  in  the  High 
Court,  for  those  costs  to  be  taxed.  How 

do  you  assess  the  costs? 1 think  there 

is  a provision  for  costs  to  be  taxed  in 
the  County  Court. 

4720.  Under  the  Act? Yes. 

4721.  So  no  question  of  awarding 
excessive  costs  arises.  You  award  costs 

to  be  taxed  in  the  Court? So  far  we 

have  ordered  a lump  sum,  to  save  all 
the  business  of  taxing. 

4722.  On  what  material  do  you  do 

that? On  that  last  occasion,  which 

was  a particularly  bad  case,  I asked  the 
solicitor  for  an  estimate  of  his  costs.  I 
think  he  said  about  £30  and  we  decided 
to  give  him  20  guineas. 

Lord  Justice  Parker:  We  have  no 
further  questions  to  ask  you  and  it  only 
rernains  for  me  to  thank  you  for  your 
written  and  oral  evidence. 


(The  witness  withdrew.) 


Exammadon  of  Witness 

Mr.  G.  J.  K.  Little 


Called  and 

4723.  Sir  Oliver  Franks:  You  have 

written  to  us,  Mr.  Little,  about  a case 
in  which  you  as  landlord  were  directed 
by  the  County  'Agricultural  Executive 
Committee  to  restore  a farm  building 
which  had  collapsed  under  the  weight  of 
grain  stored  above  it  by  the  farmer.  Of 
course  the  interest  of  this  Committee 
must  necessarily  be  in  the  inadequacies  of 
existing  procedure,  or  in  suggestions  for 
the  betterment  of  existing  procedure, 
rather  than  in  particular  cases  taken  by 
themselves. Mr.  Little:  Yes. 

4724.  Major  Morrison : It  surprises 
me  that  the  tenant,  if  he  intended  to 


examined. 

install  a grain  dryer  in  an  old  barn,  did 
not  contact  you  as  his  landlord,  because 
if  you  had  been  unable  to  put  in  what 
is  technically  an  improvement,  rather 
than  an  essential  repair — think  a grain 
dryer  would  come  under  the  heading  of 
a technical  improvement — and  the  tenant 
did  it  under  the  Act  it  would  have  been 
by  agreement,  and  the  tenant  would 
have  had  the  right  to  ask  you  to  take 
it  oyer  at  a certain  valuation,  less  depre- 
ciation, should  he  leave  the  tenancy.  Am 
I not  right  on  that? Yes,  I under- 

stand that  is  right. 
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4725.  When  you  went  before  the 

County  Agricultural  Committee  you  said 
in  your  letter  that  you  had  no  notice  of 
who  laid  the  complaint  at  all.  in  the 
&st  instance? ^No. 

4726.  And  the  hearing,  presumably, 

was  in  private? ^The  hearing  was 

merely  that  three  members  of  the  Com- 
mittee— I did  not  know  whether  they 
were  architects,  farmers,  lawyers,  or  who 
they  were — just  walked  round  the  build- 
ings, without  any  explanation.  They 
appeared  to  have  seen  the  farmer  before, 
and  when  I endeavoured  to  protest  that 
certain  buildings  were  unsafe,  they  dis- 
played no  interest. 

4727.  As  the  result  of  that  really 

informal  hearing,  at  which  there  was 
nobody  present  except  yourself  and  the 
three  members  of  the  A.E.C.,  you  had 
a formal  notice  served  on  you? ^Yes. 

4728.  And  you  still  do  not  know  what 
other  evidence  had  been  taken  at  all? 
No. 

4729.  Have  you  taken  this  up  at  all 

elsewhere  in  any  way,  Mr.  Little? 

No.  I gave  my  views  at  considerable 
length  to  the  Secretary  of  the  Agricul- 
tural Executive  Committee. 

4730.  And  you  have  not  appealed  in 
any  way  to  an  Agricultural  Land 

Tribunal  or  elsewhere? No,  I have 

not.  For  one  thing,  the  building  was 
unsafe.  They  gave  me  five  weeks  in 
which  to  do  the  work,  or  be  put  under 
supervision.  It  would  have  taken  a great 
deal  of  time  to  investigate  the  position. 
There  was  no  time  to  do  it. 

4731.  You  said  also  that  you  would 

have  no  notice  if  overloading  started 
again.  On  that  point,  have  you  sought 
legal  advice  or'  taken  that  up  with  the 
A.E.C.  itself  or  with  a representative  of 
the  Ministry  of  Agriculture? 

4732.  Can  you  give  us  any  actual 
figures  as  to  what  the  A.E.C.  ordered 
you  tO'  spend  as  compared  with  the  rent? 
I shall  quite  understand  if  you  do  not 

feel  you  wish  to  go  into  details. 

Their  order  was  to  put  the  whole  of  the 
buildings  in  order — ^without  any  very 
detailed  specification. 

4733.  Can  you  give  us  an  indication, 
roughly,  of  how  much  it  would  have 
cost  to  fulfil  the  obligation  as  ordered 
by  the  A.E.C.,  as  compared  with  the 

actual  rent? 1 think  it  would  cost 

£1,500. 


4734.  And  the  acreage  of  the  farm? 
360. 

4735.  And  the  rent  of  the  farm? 

Then  £500. 

4736.  Miss  Oswald:  I should  like  to 

ask  Mr.  Little  whether  he  can  remem- 
ber whether,  when  the  order  was  served 
on  him,  there  was  anything  to  show  that 
he  had  any  rights  of  appeal  to  an  Agri- 
cultural Land  Tribunal. ^It  did  say 

that  I might  make  representations.  I 
got  five  days’  notice  and  I had  to  do  in 
five  weeks  what  builders  told  me  would 
take  at  least  five  months  to  do.  I felt 
it  would  take  far  too  long  and  take  up 
far  too  much  time  to  try  to  substantiate 
any  appeal. 

4737.  Sir  Geoffrey  King:  I wanted  to 
make  quite  sure  of  the  real  nature  of 
your  complaint.  Is  it  that  by  being  asked 
to  put  the  barns  in  order  you  were  being 
asked  to  do  something  unreasonable? 
^Yes,  Sir. 

4738.  Would  it  be  fair  to  say  that  your 
complaint  is  really  against  the  tenant  who 
overloaded  the  barn  rather  than  against 
the  Agricultural  Committee,  who  have 
a duty  to  see  that  farms  are  in  reasonable 

order? No,  Sir.  I think  there  ought 

to  be  someone  on  the  Agricultural  Execu- 
tive Committee  who  could  listen  to  both 
sides — they  can  do  nothing  on  behalf  of 
the  landlord  at  all,  only  on  behalf  of  the 
tenant. 

4739.  You  are  really  asking  then  that 
the  Agricultural  Executive  Committees 
should  have  rather  more  power  to 
prevent  tenants  doing  things  which  poten- 
tially are  dangerous — that  is  the  point? 

^Yes,  Sir.  Also,  I was  told  when  I 

criticised  the  five  days’  notice:  “Well, 
it  is  very  difficult  to  get  the  Committee 
together  It  seems  better  that  there 
should  be  one  man,  trained  as  an 
architect,  to  do  the  inspection. 

4740.  Sir  Oliver  Franks : I just  wanted 

to  ask  you  one  last  question.  I think  it 
is  the  case,  is  it  not,  that  if  a direction 
is  to  be  issued  there  must  be  a hearing 
— an  opportunity  for  being  heard?  Now 
you  were,  in  fact,  heard  on  the  occasion 
of  the  inspection.  Is  it  part  of  your 
complaint  that  while  you  were  heard  you 
were  not  given  the  opportunity  of  hear- 
ing the  other  side? 1 was  not  told 

who  was  complaining.  My  actual  tenant 
was  not  present  for  most  of  the  time.  I 
knew  nothing — either  that  the  case  was 
going  to  be  brought  up  or  who  brought 
it  up  or  anything. 
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4741.  And  the  parties  to  the  matter, 
that  is  to  say  the  tenant  and  yourself,  as 
landlord,  were  not  present  throughout 

the  hearing  together? ^No,  we  were 

not  present  together. 

4742.  Major  Morrison : Could  I ask 
you,  Mr.  Little,  why  did  you  not  take 
it  up  with  the  Land  Tribunal  as  an 

appeal? did  not  take  it  up,  because 

from  the  attitude  that  the  members  of  the 

(The  witness 

Examinatioii 

Mr.  W.  D.  Nightingale 

Called  and 

4743.  Sir  Oliver  Franks:  Mr. 

Nightingale,  you  have  written  to  us  about 
a personal  case  involving  the  machinery 
for  adjudicating  on  complaints  against 
practitioners  in  the  National  Health 
Service  and  you  have  set  out  a number 
of  points  on  which  you  were  dissatisfied 
with  the  hearing  before  the  Medical 
Service  Committee  and  the  hearing  of 
your  appeal  to  the  Minister  from  the 
decision  of  the  Executive  Council.  You 
will  understand  that  from  the  point  of 
view  of  this  Committee  a particular  case 
is  of  importance  to  our  work  from  the 
point  of  view  of  the  general  issues  or 
principles  which  it  throws  up  about 

possible  inadequacy  of  procedure? 

Mr.  Nightingale:  Yes,  Sir. 

4744.  And  that  it  is  not  our  business 
to  go  into  the  merits  of  a particular  case? 
1 fully  agree. 

4745.  Then  I should  like  to  begin  by 
asking  you  to  summarise  briefly  the  main 
points  on  which  you  feel  the  procedure 
which  the  case  followed  was  inadequate, 
and  where  you  therefore  feel  you  would 

wish  to  see  the  procedure  remedied? 

I wish  to  make  certain  suggestions  on 
how  to  remedy  defects  in  the  procedure 
which,  under  present  conditions,  is  tipped 
against  the  complainant.  The  Medical 
Service  Committee  heard  the  case  and 
then  on  appeal  I set  out  my  grounds  for 
complaint  against  their  hearing  of  it. 
There  are  two  in  particular  I wish  to 
draw  attention  to.  I was  not  allowed  to 
exercise  my  rights  of  questioning  the 
respondent  practitioner.  In  the  regula- 
tions it  is  laid  down  that  “Either  party 
. . . may  put  questions  relevant  to  the 
matter  in  dispute  to  the  other  party  or  to 
any  witness  called  by  him,  either  directly, 
or  if  the  committee  so  direct,  through 
the  chairman  of  the  committee”.  That 
is  in  Rule  1 (1)  CO  of  f^e  First  Schedule 


committee  took  walking  round  I could 
see  that  they  could  only  act  on 

behalf  of  the  tenant,  and  it  would 
have  been  taking  an  immense  amount 
of  time  for  me  to  bring  up  all 

these  different  points ; and  I had  been 
given  so  little  time  to  get  the  work  done. 

Sir  Oliver  Franks:  Thank  you  very 
much,  Mr.  Little,  for  coming  before  us 
and  giving  your  evidence. 
withdrew^) 
of  Witness 
Examined. 

to  the  National  Health  Service  (Service 
Committees  and  Tribunals)  Regulations, 
1948. 

4746.  You  say,  not  that  you  were 

stopped  from  asking  some  questions,  but 
that  you  were  not  allowed  to  ask  any 
questions  at  all? That  is  correct. 

4747.  And  this  happened? ^Yes,  Sir. 

I was  not  permitted  to  speak  except  to 
answer  questions  put  tO'  me  by  the  chair- 
man or  members  of  the  committee.  On 
several  -occasions  I intimated  to  the  chair- 
man that  I wished  to  refute  a statement 
■made  by  the  respondent  practitioner  that 
I knew  to  be  palpably  false  and  which 
my  wife,  as  witness,  could  have  refuted 
also,  but  I was  told  to  keep  quiet.  Nor 
was  1 given  the  opportunity  to  apeak 
when  the  resp-ondent  practitioner  had 
finished  speaking,  and  whereas  the 
respondent  practitioner  was  treated  with 
great  respect  and  shown  every  courtesy 
by  the  chairman  and  members  of  the 
committee,  I was  barked  at  and  prac- 
tically browbeaten  until  I began  to 
wonder  whether  was  really  the  com- 
plainant. 

4748.  You  were  not  allowed  to  state 

your  case  nor  allowed  to  summon  your 
witness? No,  only  to  answer  ques- 

tions put  to  me  by  the  chairman  and 
one  committee  member.  My  witness  was 
questioned  by  them  but  I was  not 
allowed  to  call  her  for  cross-examination. 
The  next  point  is  that  my  wife  and 
I were  held  to  be  liars  in  that  the 
committee  accepted  the  oral  evidence 
of  the  respondent  practitioner  that 
in  addition  to  taking  my  wife’s  tempera- 
ture, he  took  her  pulse  and  respiration 
rates,  examined  her  mouth  and  went  over 
her  chest  with  a stethoscope,  whereas  in 
my  written  complaint,  made  -only  ten 
days  after  the  occu'rrence,  I had  stated 
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that  the  only  exammatioa  made  by  the 
practitioner  was  the  taking  of  my  wife’s 
temperature.  I contended  that  it  was 
essential  for  my  wife  and  me  to  he  given 
the  opportunity  of  clearing  our  name  in 
respect  of  this  inference.  Moreover,  so 
far  as  I am  aware,  the  respondent  prac- 
titioner was  never  asked  to  state  in 
writing  exactly  what  examination  he  gave 
my  wife.  He  evaded  the  issue  when 
replying  to  the  charges  made  in  my  letter 
of  complaint,  for  he  wrote : “ I would 
rather  make  no  comments  as  to  what  Mr. 
Nightingale  says  about  the  way  I exam- 
ined his  wife.”  Yet  this  was  the  crux  of 
my  complaint,  is  a doctor’s  word  to 
be  accepted  simply  because  he  is  a doctor, 
and  is  the  fact  that  he  cannot  produce 
corroborative  evidence,  whereas  both  my 
wife  and  I are  prepared  to  swear  on  -oath 
that  he  did  not  carry  out  the  examination, 
to  be  completely  disregarded?  In  sum- 
ming up  ithe  case  the  Service  Committee 
said : “ There  was  a conflict  of  evidence 
in  this  case  as  to  the  examination  of  the 
patient  by  Dr.  A,  but  after  considering 
the  whole  of  the  evidence  given  by  the 
parties  in  this  case  we  are  unable  to  find 
that  Dr,  A failed  to  comply  with  his 
terms  of  service.”  Now,  Sir,  a conflict 
of  evidence  is  merely  noted,  and  there  is 
no  recognition  whatever  of  responsibility 
to  judge  who  is  speaking  the  truth  on 
what  was  my  principal  charge.  If  it  had 
been  established  that  I spoke  the  truth 
when  I said  that  the  respondent  practi- 
tioner did  not  examine  my  wife  and  so 
failed  to  arrive  at  the  correct  diagnosis 
of  the  complaint,  could  the  Executive 
Council  have  found  ‘that  the  respondent 
practitioner  complied  with  the  terms  of 
his  service  ; .and,  if  the  answer  is  no,  then 
why  did  they  not  try  to  find  out  the 
truth? 

4749.  The  regulation  which  governs 
what  the  Service  Committee  should  do  is 
this : “ The  committee  shall  draw  up  a 
report  stating  such  relevant  facts  as 
appear  to  them  to  be  established  by  the 
evidence  placed  before  them  and  the  in- 
ferences which  in  their  opinion  may 
properly  be  drawn  from  ithe  facts,  to- 
gether with  a recommendation  as  to  the 
action,  if  any,  which  should  be  taken 
and  shall  present  the  report  to  the  Coun- 
cil.” Now,  I am  trying  to  measure 
against  that  statement  of  procedure  the 
things  which  you  feel  were  wrongly  done 
in  procedure.  Am  I right  in  thinking  that 
you  feel  that  they  were  too  informal 
about  the  way  in  which  they  established 


the  facts? “ Informal  ”,  Sir,  is  not  the 

correct  word.  There  was  a bias.  The 
practitioner’s  verbal  untruth  that  he  ex- 
amined my  wife  was  sprung  on  me ; I 
did  not  expect  it.  I understand  .that  in  a 
court  of  law  pleadings  have  to  be  lodged 
beforehand,  and  the  parties  in  the  dispute 
must  not  be  faced  with  an  entirely  fresh 
pleading  at  the  hearing.  If  it  had  been 
put  in  pleadings  beforehand  I could  have 
brought  evidence  to  disprove  it,  by  calling 
as  witness  an  outside  doctor  not  in  the 
National  Health  Service. 

The  other  point  in  which  it  was  “ in- 
formal ” is  that  only  part  of  the  pleadings 
and  the  doctor’s  statement,  in  answer  to 
my  complaint,  were  sent  to  me.  In  other 
words,  the  committee  were  sitting  with 
evidence  before  them  of  what  the  doctor 
had  written  in  reply  to  my  complaint  and 
it  was  only  by  mistake  that  I heard  of 
it  afterwards.  So  I think  the  word 
“ informal  ”,  to  characterise  this  tribunal, 
in  my  opinion  is  not  the  right  word 
to  use. 

4750.  Lord  Balfour  of  Burleigh : There 

has  'been  an  appeal  to  the  Minister  in 
this  case? ^Yes. 

4751.  With  what  result? The  con- 

clusion was  indefinite.  We  walked  out 
after  five  hours,  withdrew  our  case  and 
they  did  not  acknowledge  the  withdrawal 
at  all.  We  appealed  to  our  Member  of 
Parliament  and  then  we  were  told,  after 
six  weeks,  that  they  had  gone  on  with  it. 

4752.  Professor  Wheare : Why  did  you 
withdraw  the  cas^?  You  do  not  mean 
by  that  that  you  thought  that  there  was 

no  complaint? No.  It  was  because 

we  were  so  convinced  that  we  were  not 
being  treated  fairly. 

4753.  Did  the  appeal  body,  in  your 
opinion,  break  the  rules  about  justice? 
^Yes,  they  did. 

4754.  When  the  appeal  was  heard 
were  you  allowed  to  speak  there  and 
cross-examine — you  could  ask  questions? 

The  respondent  practitioner  was 

represented  by  a solicitor.  I had  no 
solicitor.  There  was  also  present  the 
clerk  to  the  Executive  Council.  He 
elected  not  to  give  evidence — as 

apparently  he  can  do.  When  I asked  the 
chairman  to  give  me  an  assurance  that 
we  had  been  given  copies  of  all  the 
relevant  documents  and  correspondence, 
he  became  very  angry  and  said  he  would 
make  a special  note  that  we  had  accused 
the  Ministry  suppressing  evidence. 
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When  I said : “ But  1 was  not  given  the 
complete  statement  originally  made  by 
Dr.  A.,  so  that  it  is  a case  of  once  bittenv 
twice  shy  ”,  he  calmed  down 
immediately.  The  chairman  and  the  two 
members  tried  to  persuade  me  not  to 
send  for  my  witness,  because  he  was  a 
specialist  and  a busy  man,  but  I refused 
to  give  in  although  considerable 
pressure  was  brought  to  bear  on  me ; 
and  my  witness,  a specialist,  came  and 
gave  his  evidence.  The  reasons  why  we 
left  w'ere,  as  I later  wrote : " Take  notice 
that  I withdraw  my  appeal,  etc.,  etc.,  on 
the  grounds  that  the  proceedings  at 
yesterday’s  oral  hearing  have  finally  con- 
vinced me  of  the  impossibility  of 


obtaining  a fair,  impartial  and  com- 
pletely unbiased  appraisal  of  my  case 
against  Dr.  A.”  I have  also  put  on 
record  breaches  of  the  regulations  which 
occurred  in  connection  with  the  hearing 
before  the  Medical  Service  Committee. 

4755.  Lord  Balfour  of  Burleigh : Did 
the  respondent  practitioner  appear  and 

give  evidence? ^Yes,  he  wasi  there, 

and  we  cross-examined  him.  I was  able 
to  show  that  he  was  not  speaking  the 
truth.  It  was  because  of  that  that  we 
walked  out,  because  we  felt  that  it  was 
like  punching  the  air. 

Sir  Oliver  Franks'.  It  remains  for  me 
to  thank  you  very  much  for  coming  and 
giving  evidence  to  us. 


(The  witness  withdrew.) 
(Adjourned  until  2.30  p.m.) 


Memorandum  submitted  by  tbe  National  Farmers’  Union 


INTRODUCTORY 

1.  The  National  Farmers’  Union  welcome  the  opportunity  of  submitting  to  the 
Committee  on  Administrative  Tribunals  and  Enquiries  some  observatioris  on  the 
matters  coming  within  the  Committee’s  Terms  of  Reference.  The  Union  is,  of 
course,  a voluntary  association  of  occupiers  of  agricultural  land,  formed  in  1908 
and  having  a present  membership  of  upwards  of  200,000  farmers  in  England  and 
Wales. 

2 The  Union  feel  that  it  would  be  scarcely  appropriate  for  them  to  present  to 
the  * Committee  observations  on  the  general  constitutional  and  legal  issues  arising 
from  the  delegation  by  Parliament  of  executive  or  judicial  power— a subject 
on  which  there  is  already  ample  material  for  consideration  by  the  Committee. 
The  Union  accordingly  propose  to  confine  their  evidence  to  an  expression  of  their 
views,  based  on  practical  experience,  on  the  Tribunals  and  Enquiries  with  which 
the  owner  and  occupier  of  agricultural  land  are  primarily  concerned.  In  sub- 
mitting these  observations  they  propose  to  deal  separately  with  Tribunals  and 
Enquiries  respectively,  as,  in  fact,  is  done  in  the  Committee’s  terms  of  reference. 

TRIBUNALS 

3.  The  Tribunal  with  which  the  agricultural  industry  most  often  comes  into  con- 
tact is  the  Agricultural  Land  Tribunal  established  pursuant  to  the  Agriculture 
Act,  1947.  This  Tribunal  clearly  falls  within  paragraph  (a)  of  the  terms  of 
reference  of  the  Committee  of  Enquiry.  The  constitution  and  procedure  of 
Agricultural  Land  Tribunals  are  dealt  with  by  Sections  73  and  74  of  the  Agricul- 
ture Act,  1947,  and  by  Orders  and  Regulations  made  under  those  Sections.  In 
general  the  Union  feel  that  having  regard  to  the  provisions  concerning  the 
constitution  and  procedure  of  this  type  of  Tribunal,  there  is  less  opportunity  for 
objection  than  in  the  case  of  certain  other  Tribunals  constituted  under  modern 
legislation.  In  practice  the  Agricultural  Land  Tribunal  system  has,  in  the  Union’s 
view,  worked  satisfactorily.  But  there  did  arise  in  the  years  following  1947 
certain  points  on  which  the  Union  felt  that  improvements  should  be  made  in 
the  constitution  and  powers  of  the  Tribunal. 

4.  The  points  in  question  were,  in  fact,  dealt  with  by  Sections  4 to  6 inclusive 
of,  and  the  First  Schedule  to,  the  Agriculture  (Miscellaneous  Provisions)  Act,  1954. 
They  concerned  the  method  of  constitution  of  the  Tribunal,  the  power  to  award 
costs,  and  the  power  to  refer  questions  of  law  to  the  High  Court.  These  matters 
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having  been  remedied  by  the  1954  Act,  the  Union’s  present  view  is  that  the 
constitution  and  procedure  of  the  Agricultural  Land  Tribunal  are  generally  satis- 
factory, and  they  have  no  recommendations  to  make  for  alteration  or  improvement. 

5.  Another  body  in  the  agricultural  world  which  may  be  regarded  as  a Tribunal, 
having  regard  to  the  powers  and  functions  which  it  exercises,  is  the  County  Agricul- 
tural Executive  Committee.  This  body  was  created  by  Section  71  of  the  Agriculture 
Act,  1947,  above  mentioned.  The  constitution  of  the  County  Agricultural  Executive 
Committee  is  dealt  with  in  detail  in  the  Ninth  Schedule  to  the  1947  Act,  and 
since  that  Act  came  into  force  the  National  Farmers’  Union  has  co-operated  with 
the  Government  of  the  day  in  the  steps  necessary  to  constitute  County  Agricul- 
tural Executive  Committees  for  each  County.  In  this  instance,  also,  the  Union  has 
no  criticism  to  make  of  the  present  method  of  constitution  of  the  Committee 
which  is,  in  effect,  a compromise  between  election  by  the  organisations  repre- 
senting farmers,  owners  and  workers  in  agriculture,  and  appointment  by  the 
Minister.  Relationships  generally  between  the  County  Agricultural  Executive 
Committee  and  agriculture  as  a whole  are  reasonably  satisfactory.  Those  statutory 
duties  which  the  County  Agricultural  Executive  Committee  has  to  undertake,  which 
affect  the  proprietary  interests  of  the  owner  and  occupier,  are  subject  to  review  by 
the  Agricultural  Land  Tribunal  if  any  person  aggrieved  by  proposals  of  the  County 
Agricultural  Executive  Committee  demands  reference  to  the  Tribunal. 

6.  This  right  to  demand  reference  to  the  Tribunal  covers,  of  course,  such  matters 
as  proposals  for  dispossession  or  termination  of  tenancy,  proposals  to  grant  (or 
refuse)  a certificate  of  bad  husbandry,  proposals  to  grant  (or  refuse)  consent  to 
a notice  to  quit,  and  certain  others.  There  is  one  outstanding  matter,  however, 
which  falls  within  the  jurisdiction  of  the  County  Agricultural  Executive  Committee 
in  which  the  decision  is  not  subject  to  a right  of  reference  to  the  Agricultural 
Land  Tribunal.  This  is  the  case  of  a “supervision  order”  made  on  behalf 
of  the  Minister  by  the  County  Agricultural  Executive  Committee  by  reason  of 
non-compliance  by  the  owner  and/or  occupier  with  the  rules  of  good  estate 
management  or  good  husbandry,  under  Section  12  of  the  Agriculture  Act,  1947. 
The  Union  are,  of  course,  aware  of  the  almost  inevitable  feeling  of  the  person 
concerned,  be  he  owner  or  occupier,  of  dissatisfaction  with  a procedure  under 
which  the  body  responsible  for  executive  action,  that  is,  the  County  Agricultural 
Executive  Committee,  in  making  the  supervision  order,  is  that  to  which  representa- 
tions are  made  on  the  subject.  But  the  Union  recognises  the  limits  to  which 
the  procedure  of  reference  to  the  Agricultural  Land  Tribunal  can  effectively  be 
extended. 

7.  The  Union  accepts  the  proposition  generally,  concerning  supervision  orders, 
that  the  making  of  such  an  order  is  not  intended  in  any  sense  as  a penalty 
imposed  upon  the  person  concerned  ; indeed  there  are  many  cases  in  which  that 
person,  whether  owner  or  occupier,  has  derived  considerable  benefit  from  the 
closer  contact  with  sources  of  advice  and  guidance  and  more  positive  technical 
direction  which  result  from  the  making  of  a supervision  order.  At  the  same 
time,  the  Union  is  concerned  that  the  limitation  on  the  freedom  of  the  individual 
to  exercise  his  independent  choice  of  action  in  the  management  of  his  own  estate 
or  farming  business  should  be  confined  to  cases  where  it  is  the  only  possible 
means  of  securing  the  improvement  in  estate  management  or  husbandry  necessary 
to  comply  with  the  standard  prescribed  for  those  matters.  The  Union  is  under- 
standing of  the  burden  of  responsibility  which  rests  on  members  of  County  Agri- 
cultural Executive  Committees  in  decisions  of  this  nature,  and  would  not  wish  either 
to  increase  their  onerous  nature  or  further  to  delay  the  procedure  when  such  cases 
come  before  them  in  the  pursuance  of  their  exacting  duties. 

8.  The  Committee  may  feel  that  the  system  of  agricultural  arbitration  established 
under  the  Agricultural  Holdings  Act,  1948  (and  earlier  legislation),  comes  within 
paragraph  (a)  of  their  terms  of  reference.  Lest  this  should  be  so,  the  National 
Farmers’  Union  would  wish  to  take  the  opportunity  of  recording  that  they 
support  the  system  of  arbitration  and  have  no  fault  to  find,  in  any  matter  appro- 
priate for  consideration  by  the  Committee  of  Enquiry,  with  the  system.  There 
are  certain  matters  of  detail,  such  as  the  rigidity  of  the  time  limits  imposed  by 
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the  arbitration  procedure,  upon  which  the  Union  would  wish  to  seek  some  amend- 
ment at  a convenient  time.  It  is  apprehended,  however,  that  these  matters  are 
appropriate  for  consideration  when  the  Agricultural  Holdings  Act  is  itself  under 
review  by  the  Government  with  the  object  of  studying  the  need  for  any  amending 
legislation.  There  is,  at  all  events,  no  such  issue  concerning  the  right  to  appeal 
as  would  warrant  the  Union  making  submissions  to  the  Committee  of  Enquiry  for 
alteration  of  the  law  relating  to  agricultural  arbitration. 

9.  Members  of  the  National  Farmers’  Union  do,  of  course,  come  into  contact 
with  certain  other  Tribunals  from  time  to  time,  such  as  the  Lands  Tribunal.  The 
Union  feel,  however,  that  evidence  on  the  working  of  these  Tribunals  may  best 
be  submitted  by  bodies,  such  as  the  professional  organisations,  which  have  regular 
contact  with  the  Tribunals.  At  all  events  the  Union  has  no  recommendations 
to  make  concerning  the  constitution  and  procedure  of  the  Lands  Tribunal  in 
particular. 


ENQUIRIES 

10.  The  National  Farmers’  Union  and  their  membership  are  confronted,  perhaps 
more  than  the  representatives  of  any  other  industry,  with  very  many  issues  which 
are  investigated  at  a Public  Enquiry.  Enquiries  of  this  kind  cover  a very  wide  field, 
but  the  problems  to  which  the  Union  wish  to  make  reference,  are  exemplified  by 
enquiries  into  the  grant  or  refusal  of  planning  permission,  and  also  in  cases  involving 
the  compulsory  acquisition  of  agricultural  land.  Accordingly  the  Union  would  wish 
to  refer  to  these  two  aspects  specifically. 

11.  At  the  outset  it  should  perhaps  be  recorded  that  the  Union  recognise  that  the 
system  of  Public  Local  Enquiry  does  not  readily  lend  itself  to  the  notion  of  an 
appeal  to  a Court  of  Law  from  any  Ministerial  decision  or  proposal  which  is  the 
subject  of  the  Enquiry.  The  Union  believe,  however,  that  a good  deal  can  be  done 
to  improve  the  procedure  at  such  Enquiries  in  order  to  create  a higher  degree  of 
confidence  in  the  Enquiry  system  among  the  membership  of  the  Union  and  the 
public  generally. 

12.  Tlie  Union  would  first  like  to  make  reference  to  a rather  specialised  point 
arising  in  connection  with  planning  permission.  It  should  first  be  explained  that 
under  the  Agriculture  Act,  1947,  and  the  Agricultural  Holdings  Act,  1948,  the 
efficient  tenant  farmer  is  given  a measure  of  security  of  tenure.  This  is  effected 
by  provisions  of  the  above-mentioned  Acts  which  entitled  a tenant  to  refuse  to 
accept  a notice  to  quit  as  valid  unless  the  consent  of  the  Minister  of  Agriculture 
is  obtained.  In  practice  the  application  for  consent  is  made  to  the  County  Agricul- 
tural Executive  Committee,  and  any  person  aggrieved  by  the  action  which  they 
propose  to  take  on  that  application  can,  as  previously  mentioned,  demand 
reference  to  the  Agricultural  Land  Tribunal.  If  consent  is  refused,  the  notice  to 
quit  is  invalid. 

13.  The  above  rules  concerning  the  restrictions  on  validity  of  notices  to  quit, 
however,  are  subject  to  certain  exceptions.  The  relevant  exception  in  this  con- 
nection is  provided  by  Section  24  (2)  {b)  of  the  Agricultural  Holdings  Act,  1948, 
which  declares  Jhat  the  rules  outlined  above  do  not  apply  where  the  notice  to  quit 
is  given  on  the  ground  that  the  land  is  required  for  some  non-agricultural  use  for 
which  planning  permission  has  been  granted  or  is  not  required.  In  such  a case 
the  notice  to  quit  cannot  be  challenged  at  all. 

14.  Now,  an  application  for  planning  permission  in  respect  of  any  area  of  land 
may,  as  the  law  stands  at  present,  be  made  without  any  notification  whatever  to 
the  owner  and  occupier  of  the  land  in  question.  Thus  application  may  be  made 
for  planning  permission  contemplating  the  diversion  away  from  agricultural  use  of 
farming  land  without  the  owner  or  tenant  being  aware  of  that  application  ; and 
the  application  may  be  granted.  The  theory  behind  this  is  that  the  grant  of 
planning  permission  does  not  involve  any  change  in  the  proprietary  interests  in  the 
land,  but  merely  declares  that  in  addition  to  the  existing  use,  some  other  use 
specified  in  the  permission  is  a proper  use  of  the  land  in  question.  Ownership  of 
■the  land  may  then  be  obtained  by  the  person  who  sought  and  secured  planning 
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permission.  He  can  then  serve  notice  to  quit  upon  the  tenant,  which  is  unchallengahle. 
The  tenant  of  the  farm  is  thus  in  the  position  of  having  to  yield  up  possession  of 
his  land  without  having  had  any  opportunity  to  express  his  own  view  on  the  proper 
use  to  be  made  of  the  land  in  question.  The  Union  therefore  recommends  strongly 
that  the  occupier  of  land  should  be  entitled  as  of  right,  to  service  upon  him  of 
notice  of  any  application  for  planning  permission  in  respect  of  the  land  which  he 
occupies,  and  to  attend  or  be  represented  on  the  hearing  of  that  application, 

15.  While  dealing  with  the  subject  of  planning  permission,  the  Union  would  wish 
to  draw  attention  to  two  aspects  of  the  present  procedure  which  they  regard  as 
unsatisfactory.  The  first  is  that  applications  for  planning  permission  are  sometimes 
made  which  are  not  in  conformity  with  the  existing  development  plan,  or  following 
earlier  refusal  of  permission  for  a similar  purpose  for  the  same  area  of  land.  The 
second  is  that  compulsory  purchase  orders  are  sometimes  provisionally  made  before 
the  requisite  planning  permission  has  been  obtained.  The  Union  apprehends  that 
with  the  steady  development  of  planning,  instances  of  this  kind  will  become  fewer ; 
but  would  urge  that  in  present  circumstances  they  should  only  arise  in  exceptional 
circumstances. 

16.  One  general  problem  relating  to  change  of  use  or  compulsory  acquisition  of 
land,  concerns  the  lack  of  early  notification  to  the  owner  and  occupier  of  the 
existence  of  proposals.  Generally  the  Minister  of  Agriculture  is  consulted,  through 
the  Agricultural  Land  Service  on  any  such  issue ; but  there  is  no  obligation  upon 
the  Agricultural  Land  Service  to  consult  the  owners  and  occupiers  of  the  land  in 
question.  The  Union  feel  that  the  Agricultural  Land  Service  should  be  under  an 
obligation  to  visit  the  site  of  any  agricultural  land  proposed  to  be  diverted  from 
its  existing  use ; that  notice  of  the  visit  to  the  owner  and  occupier  should  be  given ; 
and  that  the  owner  and  occupier  should  be  notified  of  the  proposal  in  sufficient 
detail  to  enable  them  to  discuss  and  consider  the  matter  properly  and,  if  necessary, 
obtain  professional  and  other  advice. 

17.  The  next  stage  in  the  procedure  in  these  cases  is  the  issue  of  “ agricultural 
clearance  ” by  the  Land  Commissioner.  The  Union  feel  that  the  terms  of  agricultural 
clearance  which  should,  in  every  case,  set  out  the  reasons  for  reaching  the  con- 
clusions stated,  should  be  made  available  to  the  parties  concerned  in  advance,  if  so 
required,  and  that  in  that  event  they  should  be  open  to  full  discussion  at  the 
hearing  of  the  case  at  a Public  Enquiry. 

18.  The  Union  also  desires  to  make  a recommendation  concerning  the  appoint- 
ment of  the  person  holding  the  Public  Enquiry.  While  it  is  generally  accepted  that 
persons  appointed  to  hold  Public  Enquiries  in  these  matters  are  competent  and 
fair,  it  is,  in  the  Union’s  view,  nevertheless  very  important  that  there  should  be  no 
suspicion  of  partiality  or  bias  involved  in  the  appointment  of  the  Inspector  con- 
ducting the  Enquiry.  It  is,  therefore,  recommended  that  an  independent  Inspectorate 
should  be  constituted  under  the  authority  of  the  Lord  Chancellor,  who  should 
appoint  Inspectors  for  specific  cases  from  a panel  prepared  by  him.  The  panel 
might  well  be  constituted  of  people  of  eminence  in  various  professions,  including 
the  law  and  surveying,  perhaps  on  somewhat  similar  lines  to  the  personnel  of  the 
Lands  Tribunal.  Their  function  would,  as  at  present,  be  to  report  to  the  Minister 
responsible,  on  the  proceedings  at  the  Enquiry  with  a review  of  the  evidence. 

19.  A special  point  arises  in  the  case  of  proposals  for  acquisition  of  land  by  a 
Government  Department.  This  arises  from  the  fact  that  generally  the  case  for  the 
acquisition  is  not  stated.  The  Union  firmly  recommends  that  provision  should  be 
made  in  these  instances  for  the  case  for  the  proposal  to  be  argued  fully  at  the 
Enquiry,  giving  the  opportunity  to  objectors  to  challenge  and  discuss  those  arguments 
in  detail. 

20.  At  this  point  the  Union  would  like  to  refer  to  those  cases  of  acquisition  by 
Service  Departments  in  which  no  right  is  given  to  the  subject  of  demanding  a public 
enquiry  into  objections.  The  Union  recognise  that  in  certain  cases  security  con- 
siderations may  render  the  holding  of  such  an  enquiry  undesirable,  but  they  also 
believe  that  arrangements  for  an  Enquiry  could  often  be  made  without  injury  to  the 
public  interest.  They  therefore  recommend  that  this  should  not  be  regarded  as  a 
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routine  matter,  and  that  a public  enquiry  should  be  held  in  every  case,  in  which 
but  for  the  fact  that  the  acquisition  is  by  a Service  Department,  it  would  be ; unless 
the  responsible  Minister  certified  in  that  specific  case  that  such  a course  would, 
for  security  reasons,  be  contrary  to  the  public  interest. 

21.  The  Union  would  also  like  to  refer  to  the  publication  of  reports  of  the 
Inspector  conducting  the  Enquiry.  On  this  issue  the  Union  would  urge  that  Ihe 
practice  of  the  Minister  of  Education  in  making  available  to  the  parties  concerned 
copies  of  the  reports  of  Inspectors  conducting  Enquiries  on  his  behalf,  should  be 
extended  and  become  of  general  application.  These  reports  should,  as  suggested 

include  a review  of  the  evidence  adduced  at  the  Enquiry  and  of  the  findings 
of  fact  reached  by  the  Inspector. 

22.  The  Union  would  also  ask  that  the  final  conclusions  reached  by  the  Minister 
as  a result  of  the  Enquiry  should  be  announced  to  the  parties  with  as  little  delay  as 
possible,  and  that  in  giving  details  of  the  conclusions  the  Minister  should  include 
an  account  of  the  reasons  which  prompted  him  to  reach  his  final  decision. 

23.  Finally  on  this  section  the  Union  would  wish  to  refer  to  the  question  of  costs. 
A very  heavy  burden  of  costs  falls  on  the  farming  community  throughout  the  year 
m representation  of  their  interest  at  Public  Enquiries  ; to  put  it  in  simple  form,  their 
defence  of  the  nght  to  continue  farming  the  land  which  they  own  and  occupy  costs 
them  very  heavily.  The  Union  is  aware  of  the  discretionary  power  vested  in  Ministers 
to  award  costs  in  connection  with  Public  Enquiries,  but  this  power  appears  to  be 
used  exceedingly  rarely.  The  Union  would  accordingly  be  glad  to  see  at  least  a 
substantial  extension  of  the  class  of  cases  in  which  the  Ministers  responsible  for 
Public  Enquiries  are  prepared  to  exercise  this  discretionary  power  to  award 
reasonable  costs  to  objectors. 

24.  As  mentioned  at  the  beginning  of  this  memorandum,  the  National  Farmers* 

Union  IS  very  glad  to  have  the  opportunity  of  submitting  this  brief  memorandum 
of  evidence  to  the  Committee  of  Enquiry,  and  wiU  be  glad,  through  its  representa- 
tives, to  attend  to  give  oral  evidence  on  the  matters  considered  above  or  any  others 
with  which  the  Committee  of  Enquiry  would  wish  them  to  deal,  ’ 


Examination  of  Witnesses 
Mr.  H.  Woolley,  Deputy  President 
Mr.  E.  T,  Wadman 

Mr.  J.  F.  Phillips,  Assistant  General  Secretary 

on  behalf  of  the  National  Farmers’  Union 


Called  and 

Sir  Oliver  Franks : I shall  ask  the 
members  of  the  Committee  to  put  ques- 
tions to  you  on  the  written  evidence 
which  you  have  kindly  submitted,  and 
I shall  begin  by  asking  Professor  "TOeare 
if  he  has  any  questions. 

4756.  Professor  Wheare : I want  just 
to  mention  a couple  of  points.  In  the 
part  of  your  Memorandum  about 
enquiries  you  say  you  rather  favour  the 
idea  of  independent  inspectors.  Is  that 

primarily  for  the  look  of  the  thing? 

Mr.  Woolley : We  do  say  that  there 
should  be  no  suspicion  of  partiality.  It 
is,  I think,  the  old  thing  about  justice 
being  seen  to  be  done.  We  would  not 
rigidly  contend,  I think,  that  the 


Examined. 

Minister’s  inspectors  have  been  in  any 
way  partial  in  these  matters,  from  the 
results  so  far,  but  a lot  of  the  people 
affected  cannot  help  feeling  that  if  is 
scarcely  an  impartial  enquiry.  We  know 
that  it  is  not  fundamentally  held  to  be 
an  impartial  enquiry— the  idea  being 
that  the  Minister  is  informing  his  mind 
through  the  use  of  the  inspector  holding 
an  enquiry— but  people  who  have  felt 
strongly  about  this  and  who  are  affected 
do  hold  the  view  jhat  it  would  be  betfer 
to  have  someone  who  was  not  responsible 
to  the  Minister  in  a direct  way.  I do 
not  think  we  want  to  make  too  much 
of  a point  on  this,  quite  frankly.  We 
think  that  if  it  is  feasible  and  practical 
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then  it  is  merited.  I do  not  think  it  goes 
deeper  than  that — do  you,  Mr.  Phillips? 

Mr.  Phillips : No,  Sir.  I think  really 

the  suggestion  is  bas^  on  the  desire  to, 
as  it  were,  support  the  credit  and 
integrity  of  the  enquiry  system  itself  in 
the  public  eye  rather  than  anything  else. 

4757.  And  you  would  like  to  feel  that 
inspectors  not  only  look  impartial  but 

actually  are  impartial? Mr.  Woolley : 

Yes.  We  believe  that  they  are  objective 
in  assessing  the  facts  in  the  case — ^we 
have  no  reason  to  suppose  otherwise, 
but  there  is  always  this  suspicion,  as  we 
term  it,  that  hovers  round  under  the 
present  system. 

4758.  You  more  or  less  hinted  at  what 
I think  some  people  would  say — that  the 
inspector  does  not  have  to  be  impartial : 
he  is  hoping  to  see  a policy  through. 
If  he  gets  the  facts  straight,  does  it 
matter,  if  he  is  making  recommendations, 

whether  he  is  on  the  Minister’s  side? 

I think  if  he  started  off  by  trying  to  justify 
a view  that  the  Minister  held  prior  to 
the  enquiry — ^we  would  say  that  was 
wrong.  What  we  would  say  is  that  the 
value  of  the  arguments  on  both  sides 
should  be  fairly  assessed  and  reported  by 
the  inspector  to  the  Minister,  who  must 
ultimately  take  the  decision.  We  thinJc 
that  any  leaning  on  the  part  of  the 
inspector  might  be  safeguarded  against 
by  having  his  report  available  to  the 
parties  concerned,  as  is  the  practice  in 
the  case  of  some  Ministries. — Mr. 
Phillips-.  There  is  this  point — wMch  has 
only  just  this  moment  occurred  to  me. 
We  have  had  a lot  of  discussion  this 
week  about  the  publication  of  a report 
of  a Commission  of  Enquiry.  The  Com- 
missioner, in  this  case,  is  an  independent 
person  appointed  by  the  Minister,  and 
yet  the  Minister  has  to  take  parliamen- 
tary action  in  the  light  of  his  report : it 
seems  to  be  analogous  in  the  light  of 
this  proposition. 

4759.  Sir  Oliver  Franks-.  May  I just 

be  clear  about  this?  You  are  referring 
to  the  report  of  the  Commissioner  hold- 
ing the  enquiry  into  the  scheme  of  egg 
marketing? ^That  is  so. 

4760.  That  was  a commission  of  en- 
quiry appointed  ad  hod ^Yes. 

4761.  And  therefore,  as  in  the  case  of 

the  Gatwick  Airport  enquiry,  the  report 
was  published? ^Yes,  but  the  publica- 

tion of  the  report  of  the  Commissioner 
of  the  enquiry  into  the  egg  marketing 
scheme  is  unprecedented.  There  have 


been  several  such  enquiries  before,  but 
never  has  the  report  been  published. 
And  this  enquiry  was  similar  to  those 
referred  to  in  paragraph  18  of  our 
Memorandum  in  that  it  must  be  followed 
by  action  by  the  Minister. 

4762.  Professor  Wheare : You  mean  to 

say  that  you  would  like  inspectors’ 
reports  to  be  published? Yes. 

4763.  There  are  many  arguments 
against  it — it  may,  for  example,  em- 
barrass the  Minister  df  he  has  to  take  a 
different  line  from  that  recommended. 
Some  people  say  that  there  is  an  advan- 
tage in  having  an  inspector  employed  by 
the  Minister  because  they  get  a better 
idea  of  what  is  in  the  Minister’s  mind? 
It  is  also  argued  that  if  you  have  the 
inspectors  in  the  Ministry  they  are  some- 
how more  competent  to  deal  with  the 
matter  than  if  they  are  independent. 

Mr.  Woolley:  I should  not  think 

there  would  be  anything  in  that  argu- 
ment. I should  say  the  type  of  people 
who  would  do  this  would  be  very  well 
aware  of  the  issues  involved.  I think 
that  sort  of  contention  would  lead  to 
the  inference  that  the  Minister’s  inspec- 
tors were  partial. 

4764.  Some  people  say  that  if  reports 
have  to  be  published  the  inspectors  may 
pull  their  punches  rather  more.  I sup- 
pose with  an  independent  inspectorate, 
there  is  no  reason  why  the  report  should 

not  be  quite  frank? Mr.  Phillips: 

Yes,  I should  have  thought  there  was 
a good  deal  of  merit  in  reports  on  im- 
portant public  issues  being  frank.  The 
fact  that  they  have  to  be  made  public  is 
in  itself  an  argument  for  their  being 
frank. 

4765.  But  a ministerial  inspectorate 

might  well  come  to  the  conclusion  that 
there  should  be  two  reports,  one  for  pub- 
lication and  a private  one  for  the  Minis- 
ter. How  would  you  answer  that? 

We  would  say  that  if  there  were  an  in- 
dependent inspectorate  the  danger  would 
not  arise:  if  it  is  a Minister’s  inspector, 
it  is  a question  of  how  the  Minister 
chooses  to  run  his  own  Department. 

4766.  Then  the  independent  inspec- 
torate would  be  very  important  from  the 
point  of  view  of  the  publication  of  the 

report,  would  it  not? ^It  would  be  an 

important  element  in  that  connection. 

4767.  Your  great  experience  of  these 

matters  would  lead  you  to  support  these 
sorts  of  suggestions  about  the  inspectors 
and  their  reports? ^We  have  had  no 
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reason — think  it  is  fair  to  say  that — 
to  think  that  the  inspectors’  reports  have 
been  other  than  fair  and  factual.  That 
does  not  follow  that  in  a permanent 
system  of  this  kind  it  would  always  be 
so.  I should  think  that  quite  a good 
deal  might  depend  upon  the  Minister 
to  whom  the  inspector  is  answerable, 
and  the  sort  of  service  he  expected  from 
an  inspector:  so  that  fundamentally  the 
system  is  open  to  objection. 

4768.  Major  Morrison ; I should  say 
first  of  all  that  I am  a farmer  and  a 
member  of  the  N.F.U. — ^a  fully  paid-up 

member,  I hope. Mr.  Woolley:  We 

are  well  aware  of  the  first  two  points,  at 
any  rate. 

4769.  In  paragraph  5,  you  say  “ Rela- 
tionships generally  between  the  County 
Agricultural  Executive  Committee  and 
agriculture  as  a whole  are  reasonably 
satisfactory.”  Would  you  enlarge  on  the 

word  “reasonably”,  please? 1 think 

the  word  “ reasonably  ” is  only  indica- 
tive of  the  moderation  of  our  general 
presentation.  I do  not  think  we  wanted 
to  overstate  the  case.  I think  it  is  a 
proper  word,  because  what  we  find  is 
that  the  A.E.C.s  have  acted  with  reason. 
There  has  been  the  odd  difficult  case  but 
I do  not  know  of  a single  case  where 
we  have  not  been  able  to  get  a reason- 
able agreement  and  satisfaction  at  the 
end  of  the  day.  Of  course,  when  I say 
that  I do  not  mean  that  every  individual 
member  who  has  ever  been  involved  in 
a case  has  regarded  the  position  as  being 
absolutely  satisfactory — ^that  is  too  much 
to  expect.  The  words  “ reasonably  satis- 
fied ” should  not  indicate  any  doubt  in 
our  mind  that  the  thing  works  well. 

4770.  May  I go  on  to  paragraph  16, 
where  you  say,  “ One  general  problem 
relating  to  change  of  use  or  compulsory 
acquisition  of  land,  concerns  the  lack 
of  early  notification  to  the  owner  and 
occupier  of  the  existence  of  proposals.” 
I should  be  grateful  if  you  could  say 

jmore  about  that. Mr.  Phillips:  Jt 

relates  to  applications  for  planning  per- 
mission, ibut  perhaps  even  more  to  the 
cases  of  proposals  for  compulsory  acqui- 
sition. In  the  early  stages,  an  authority 
— the  acquiring  authority— has  plans  for 
the  acquisition  of  land  for  development, 
Now  there  is  no  procedure,  administra- 
tive or  otherwise,  under  which  it  is 
certain  that  the  owner  or  occupier  of 
the  land  in  question  will  know  of  the 
existence  of  these  proposals  at,  as  we 


would  say,  a sufficiently  early  stage.  To 
put  it  in  concrete  form,  cases  may  arise 
— indeed,  if  I may  be  quite  categorical 
about  this,  in  Mr.  Woolley’s  own  case 
the  instance  has  arisen,  where  a Service 
Department  may  require  certain  facilities 
on  land.  Now  if  Mr.  Woolley  had  been 
informed  at  a sufficiently  early  stage,  he 
might  have  been  able  to  make  arrange- 
ments much  more  suitable  to  him  and 
his  farming  than  they  had  in  mind.  We 
have  always  taken  the  viev/  that  the 
owner  or  occupier  should  be  consulted 
at  an  early  stage.  In  1949,  I think  it 
was,  the  Minister  of  Agricultm*e  of  the 
day  agreed  that  the  County  Agricultural 
Executive  Committee  should  be  informed 
about  proposals  of  this  kind  and  clear 
them,  or  express  a view  about  them,  but 
he  has  never  agreed  to  the  owner  and 
occupier  being  notified  by  the  Land 
Commissioner — ^who  must  be  consulted 
— unless  it  so  happens  that  in  an  indi- 
vidual case  the  Land  Commissioner  re- 
quires to  inspect  the  land.  If  he  does, 
then  he  will  naturally  disclose  something 
of  the  reason  of  his  visit,  but  if  he  is 
proposing  to  grant  a “ clearance  ”,  as  it 
is  called,  from  his  own  ofl&ce  there  is  no 
reason  why  the  owner  or.  occupier  should 
hear  of  it  until  it  has  crystallised,  and, 
as  many  of  our  members  think,  when  it 
is  too  late  to  oibtain  any  real  and  sub- 
stantial change  in  the  proposal. 

4771.  Would  it  be  unfair  to  state  that, 
in  fact,  sometimes  the  owner  and  the 
occupier  are  actually  the  last  people  to 
hear,  unless  they  get  it  by  a side  wind? 

That  is  the  view  expressed  to  'US  by 

our  membership. 

4772.  There  is  still  a feeling  amongst 
your  membership  about  that?  Have 
there  been  any  changes  in  the  proce- 
dure?-“| — Some  improvements  have  been 
made  since  these  arrangements  were  first 
mooted.  In  1949  there  was  this  provision 
made  by  the  then  Minister  for  consulta- 
tion with  the  A.E.C.  Subsequently  there 
was  an  instruction  that  if  the  Land 
Commissioner  had  to  visit  the  land  he 
should  speak  to  the  owner  and  occupier  ; 
those  are  the  only  improvements  of 
which  I can  speak. 

4773.  Have  you  received  evidence  of 
not  necessarily  the  Land  Commissioner, 
but  of  some  departmental  officer,  visiting 
land  without  notifying  either  the  owner 

or  the  tenant  farmer  at  all? ^It  comes 

up  frequently  and  regularly  from  the 
county  branches.  I can  speak  positively 
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of  a complaint  of  this  sort  having  been 
made  from  Northampton  within  the  last 
three  months. 

4774.  In  paragraphs  19  and  20  you 
refer  to  the  difficulty  of  dealing  with 
acquisitions  by  Service  Departments. 
Some  matters  may,  of  course,  be  top 
secret,  but  I should  have  thought  that 
there  were  many  which  could  be  dis- 
cussed in  public  without  risk.  Would 

you  like  to  discuss  that  question? 

I can  say  quite  confidently  that  over  the 
years  our  county  branches  have  regu- 
larly expressed  to  us  the  view  that  cases 
are  arising  in  their  areas  of  acquisitions 
by  Service  Departments  which  appear  to 
be  quite  a common  subject  of  conversa- 
tion in  the  markets  but  as  to  which  no 
official  enquiry  or  explanation  is  forth- 
coming because  of  “ security  It 
seems  to  us  that  Service  Departments 
automatically  assume  that  every  case 
involves  security.  Obviously  special 
precautions  are  necessary  if  security  is 
really  involved,  but  they  are  not  neces- 
sary in  routine  matters. 

4775.  Sir  Oliver  Franks:  Could  I raise 

one  further  point  on  paragraph  16? 
When  Mr.  Phillips  was  giving  his  evi- 
dence, he  used  the  phrase  more  than 
once  “ at  an  early  stage  ”.  Now,  from 
the  point  of  view  of  the  owner  and 
occupier,  I understand  that  just  means 
as  soon  as  anything  is  afoot,  but  it  must, 
of  course,  also  be  in  relation  to  the  pro- 
cedure of  the  body  which  is  formulating 
the  possible  change,  which  may,  I 
suppose,  be  either  a local  authority  or  a 
•central  government  department. ^Yes. 

4776.  If  you  try  to  relate  the  notion 
of  the  “ early  stage  ” to  the  local 
authority,  for  example — at  what  stage  can 
a local  authority  reasonably  be  expected 
to  enter  into  consultation,  or  at  least  give 
information  to  the  owner  and  occupier? 

'If  I may  say  so,  the  answer  is,  I 

think,  provided  to  some  extent  in  para- 
graph 16.  Perhaps  I could  attempt  to 
give  an  illustration.  Suppose  a rural 
district  council  evolves  plans  for  housing 
development.  They  must  have  planning 
permission.  Consultation  takes  place 
with  a regional  planning  officer,  probably 
in  the  general  direction  in  which  they 
wish  to  site  this  residential  development. 
The  regional  planning  officer  will  consult 
the  Land  Commissioner  concerning  the 
agricultural  aspects  of  the  case.  It  is 
that  stage  at  which  we  suggest  that  the 


Land  Commissioner  should  bring  into 
consultation,  the  owners  and  occupiers  of 
the  land  which  may  be  affected  by  this 
proposed  siting  of  the  residential 
development.  What  happens  now  is  that 
time  after  time  a land  owner  or  occupier 
will  be  told  that  the  question  of  the  agri- 
cultural value  of  the  land  has  already 
been  considered  and  clearance  granted 
by  the  Minister  of  Agriculture,  without 
his  prior  knowledge. 

4777.  But  does  that  mean  that  the 
“ early  stage  ”,  from  the  point  of  view 
of  the  rural  district  council,  will  be  when 
its  officers  are,  as  it  were,  working  a 
proposal  up,  when  they  are  consulting 
with  the  planning  officer,  and  they  or  he 
with  the  Land  Commissioner — ^all  this 
before  any  proposal  has  formally  gone 
to  the  rural  district  council?  The  point 
I am  after  is — are  you  asking  for  this 
consultation  with  the  owner  and  occupier 
to  take  place  before  the  rural  district 
council,  for  example,  has  actually,  itself, 

decided  anything? Not  before  it  has 

decided  anything,  but  before  it  has 
decided  to  site  development  on  Black 
Acre  the  owner  and  occupier  should 
have  been  given  a chance,  through  the 
Land  Commissioner,  to  speak  on  the 
agricultural  value  of  the  land. 

4778.  Yes,  but  will  a rural  district 
council  in  fact,  have  had  something  on 
its  agenda  to  which  it  will  have  had  to 
give  its  attention  and  to  say  “ Yes  ” or 
“No”,  before  that  item  on  its  agenda 
turns  up  which  says,  “ Go  to  Black 

Acre  ”? 1 cannot  speak  with 

authority,  because  I am  not  sufficiently 
cognisant  of  the  procedure  of  the  rural 
district  council,  but  I should  have  thought 
it  was  quite  feasible  for  a rural  district 
council  to  decide  {a)  that  seeking  housing 
development  in  the  rural  district  was 
desirable,  and  {b)  that  it  should  be  in 
the  general  direction  of  the  parish  of 
So-and-so. 

4779.  Would  you  suppose  that  is  how 

things  actually  happen? Well,  I 

would  not  say  that  is  how  it  actually 
happens.  We  have  had  cases  in  which 
a resolution  has  been  passed,  determining 
the  site,  clearance  having  been  previously 
obtained. — Mr.  Woolley:  I should  have 
thought  that  a rural  district  council 
might  have  decided  that  they  are  going 
to  have  housing  development.  It 
would  then  be  up  to  the  officials  of 
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that  council  to  bring  some  definite  pro- 
posals before  them,  and  I think  it  would 
be  in  that  interim  process  where  these 
things  would  be  taking  place.  I am  sub- 
ject to  correction  on  that,  but  that  is 
what  I assume  would  be  happening.  At 
that  stage  they  would  be  discussing  things 
with  the  Land  Commissioner.  Now  if 
they  said  to  him,  “ We  think  it  would 
be  a good  thing  to  have  them  here”, 
if  that  was  on  Mr.  Brown’s  farm,  it 
would  be  a reasonable  thing  then  to  go 
to  the  owner  and  occupier  of  that  farm 
and  say,  “ Here  is  what  we  have  in  mind. 
There  is  nothing  firm  or  definite  about  it 
at  the  moment.”  He  would  then  be  able 
to  say,  “ I shall  oppose  it  on  agricultural 
value  grounds  ”,  or  “ If  you  are  going 
to  come  here,  this  is  the  way  in  which 
it  would  least  affect  my  farming  Mr. 
Phillips  did  refer  to  a particular  in- 
stance in  which  a Service  Department 
wanted  to  put  some  gun  sites  on  my 
land.  They  were  proposing  to  put  them 
in  really  the  most  difficult  place,  and  I 
said,  “ They  will  only  go  there  over  my 
dead  body,  but  if  you  must  put  them 
anywhere  at  all  then  how  about  trying 
this  position?  ” Eventually,  they  agreed 
to  my  suggestions,  after  having  stated 
that  it  would  upset  the  whole  of  the 
European  defence  strategy,  and  in  the 
end  they  never  put  them  anywhere.  But 
that  is  what  we  mean  by  consultation. 
It  does  not  mean  that  the  owner  or 
occupier  will  not  object:  often  he  will, 
but  he  may  also  say : “ I do  not  mind 
if  you  do  it  this  way”.  At  the  moment 
he  does  not  get  the  opportunity  to  do 
that.  Then,  of  course,  psychologically  he 
is  much  more  likely  to  object  if  the  thing 
is  put  to  him  at  a later  stage,  by  reason 
of  the  fact  that  ho  has  not  had  an  oppor- 
tunity to  talk  about  it  earlier. 

4780.  Are  there  any  objections  which 
anyone  could  raise,  which  would  have 
substance  in  them,  to  early  consultation 

with  the  owner  or  occupier? Mr. 

Phillips'.  We  have  heard  sometimes  of 
objections.  It  has  been  suggested  to  us 
that  if  there  was  a plurality  of  owners 
and  occupiers,  they  would  have  to  be  con- 
sulted, and  perhaps  some  unnecessary  dis- 
ffirbance  created  in  their  minds,  because 
it  was  going  to  affect  only  one  of  them  in 
the  end.  We  do  not  regard  that  as  being 
a substantial  objection,  and  that  is  the 
only  one  we  have  heard  put  forward. 

4781.  It  would  not  be  a substantial 
objection,  for  instance,  that  the  owner 


might  sell  the  property  quickly  before 
anything  happened  and  in  that  way 

do  what  was  not  intended? Mr. 

Woolley : I have  never  heard  that  put 
forward,  and  I do  not  think  it  would  be 
very  easy. 

4782.  In  town  or  country? We  can 

only  speak  for  the  country. 

4783.  You  think  that  the  country 

would  not  do  that? It  would  not  be 

easy  to  try  to  sell  it  on  the  strength  of  a 
possibility,  and  leave  someone  else  to 
find  out. 

4784.  The  reason  I am  asking  this 

question  is  that,  as  you  have  put  the 
matter  to  us,  your  reasons  sound  per- 
suasive, and  it  seems  very  reasonable ; 
but  if  it  has  not,  in  fact,  happened  it 
seems  likely  that  there  are  considerations 
of  some  sort  on  the  other  side.  I was 
wondering  what  they  might  be,  because 
in  so  many  questions  the  answer  turns 
out  to  be  a balance  rather  than  pure 
blacks  or  pure  whites. 1 think  prob- 

ably one  argument  the  other  way  is  that 
the  authorities  think  they  might  have 
more  trouble  on  their  hands  if  they  tell 
people  too  soon.  Of  course,  they  always 
put  it  that  it  would  cause  undue  disturb- 
ance in  the  minds  of  people  who  were 
unlikely  to  be  affected.  We  do  not  think 
that  is  a very  valid  argument.  We  can 
only  think  that  they  want  as  little  oppo- 
sition as  possible,  and  that  they  feel  that 
the  further  that  they  get  in  these  things 
the  more  difficulty  there  is  in  opposing 
them.  We  do  not  think  that  is  neces- 
sarily true— we  think  that  on  balance 
they  might  get  more  co-operation  if  there 
was  a little  more  consultation. 

4785.  Sir  Geoffrey  King:  First,  may 
I just  clear  up  one  small  point?  I think 
Mr.  Phillips,  when  talking  about  the  eggs 
marketing  scheme,  used  the  expression 
that  action  was  to  take  place  in  Parlia- 
ment. I want  to  be  quite  sure  about  this 
— the  Minister  has  no  function  to  decide 

anything  at  the  moment,  has  he? Mr. 

Phillips'.  Not  at  the  moment.  Sir,  but 
putting  it  in  very  informal  terms,  follow- 
ing the  report  to  the  Minister  the 
Minister  has  to  make  up  his  mind,  in  the 
light  of  all  the  relative  factors,  whether 
he  should  suggest  to  the  promoters  of 
the  scheme  any  modifications  in  the 
scheme.  If  he  does  that,  and  the  pro- 
moters accept  the  modifications  which 
have  been  suggested,  then  comes  the 
time  for  the  Minister  to  take  action  in 
Parliament,  by  passing  before  both 
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Houses  a Motion  or  Order  for  an  aflBr- 
mative  resolution.  I only  mentioned  it 
in  passing  to  show  that  here  was  a case 
where  the  Minister  would  be  subse- 
quently responsible — or  might  be— for 
Parliamentary  action. 

4786.  That  is  why  I raised  the  point. 

I rather  wondered  whether  the  case  was 
quite  on  “ all  fours  ” with  an  ordinary 
Bill  or  something  like  that,  where  the 
Minister  had  to  decide  and  might  there- 
fore be  more  directly  embarrassed  by 
the  publication  of  the  report  than  he 
would  be  if  all  he  had  to  do  was  to  sub- 
mit some  issues  to  Parliament:  but  in 
fact  he  will  have  to  decide,  because  he 
will  have  to  decide  whether  to  put  an 
Order  before  Parliament. Most  cer- 

tainly, Sir. 

4787.  May  we  go  back  for  a moment  to 

this  question  of  notification,  in  the  con- 
text of  paragraph  14?  Am  I right  in 
thinking  that  in  the  circumstances  which 
you  have  described  so  lucidly  there  that 
a situation  may  arise  where  the  tenant 
farmer  loses  what  protection  he  gets  as 
regards  security  of  tenure  without  hear- 
ing anything  about  it  at  all? ^Exactly, 

Sir.  That  can  and  does  happen. 

4788.  In  paragraph  19,  you  say  that 
the  Union  firmly  recommends  that  in 
cases  where  the  acquisition  of  land  by 
a Government  Department  is  involved, 
the  case  for  the  proposal  should  be 
argued,  and  that  an  opportunity  should 
be  given  to  the  objectors  to  challenge  the 
arguments.  Now,  leaving  aside  Service 
cases,  how  far  do  you  think  that  chal- 
lenge could  reasonably  go?  In,  for 
example,  a trunk  road  case,  are  you 
suggesting  that  at  the  enquiry  it  would 
be  reasonable  to  have  a lot  of  argument 
about  whether  there  should  be  a trunk 
road,  sa,y.  between  Birmingham  and 

London,  for  example? ^That  is  one 

issue:  the  other  issue  is  whether  the 
road,  when  built,  should  go  through 
Black  Acre.  There  might  be  a reason- 
able case  for  the  trunk  road  not  going 
through  Black  Acre,  even  though  it  did 
go  from  A to  B.  Another  case  may  be 
the  designation  of  a new  town.  I know 
that  we  have  no  new  towns  to  be  desig- 
nated now,  but  there  have  been  quite  a 
few  in  the  past.  It  was  following  the 
case  of  Stevenage,  in  particular,  that  the 
practice  developed  of  the  Ministry  of 
Housing  and  Local  Government — as  it 
now  is — sending  a senior  official  to  the 
enquiry,  who  sat — I am  speaking  from 


memory — on  the  platform  with  the 
Inspector,  and  from  that  position  made 
a general  statement  which  was  not  sub- 
ject to  any  sort  of  cross-examination  or 
challenge  in  any  way.  It  was,  as  it  were, 
a statement  by  the  Minister,  or  on  his 
behalf,  of  the  basis  of  the  enquiry.  That 
was  a step  forward  because  up  to  that 
time  there  never  had  been  any  public 
explanation  given  at  the  enquiry  of  the 
reason  why  the  proposal  had  been  put 
forward.  We  welcome  that  as  a step 
forward.  We  should  like  to  see  it  de- 
veloped and  extended.  We  should  not 
like  to  express  a categorical  opinion 
about  the  extent  to  which  it  should  be 
developed,  but  you  can  see  that  it  is 
a step  forward. 

4789.  I am  glad  you  have  mentioned 
the  new  town,  because  would  you  not 
agree  that  in  point  of  fact  it  is  almost 
impossible  to  have  a logical  argument 
that  leads  you  to  the  conclusion  that 
there  is  the  place  for  your  new  town  ; 
and  it  would  be  very  difficult  to  have 
much  cross-examination  of  that  decision? 
Mr.  Woolley'.  I think  you  could  chal- 
lenge the  proposition  on  the  agricultural 
land  value  aspect.  A case  that  comes 
to  my  mind  is  Bracknell.  There  was  a 
public  enquiry,  and  we  went  down  and 
gave  evidence  that  in  our  view  there  was 
no  question  at  all  that,  from  an  agricul- 
tural land  value  consideration,  it  was  a 
bad  decision.  We  would  have  said  that 
it  could  have  been  sited  anywhere  in  the 
area  on  much  less  valuable  land.  That 
is  the  sort  of  challenge  that,  in  those 
circumstances,  we  would  have  put  up, 
but  we  were  not  given  the  opportunity, 
because  they  did  not  have  to  make  their 
case.  In  other  words,  we  simply  had  to 
oppose  the  scheme,  while  they  did  not 
have  to  justify  it. 

4790.  I am  a little  puzzled,  because  if 
you  held  strong  views,  there  was  nothing 
to  prevent  you  putting  them  forward 

as  forcibly  as  possible. Indeed,  we  did. 

But  we  did  not  have  the  advantage  of 
the  Ministry’s  exposition  of  why  he 
thought  it  should  go  there. 

4791.  In  the  last  resort  I think  you 
would  be  icompelled,  would  you  not. 
to  agree  that  it  must  be  a matter  of 
opinion  on  a very  large  number  of 

issues? ^Yes,  it  is,  but  fundamentally 

we  feel  that  on  some  of  these  things 
the  opinion  is  a little  weighted,  though 
we  realise  the  responsibility  rests  on  the 
Minister  ultimately. 
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4792.  We  are  constantly  Jiearing  about 
the  Land  Commissioner,  who  gives 
clearance  certificates.  Could  you  teU  me 
what  the  procedure  is?  Is  he  just  an 
official  of  the  Ministry,  sitting  in  his 
office  and  saying,  “I  do  not  think  this 

is  much  of  a farm  ”,  or  what? Mr. 

Phillips:  WeU,  in  the  first  place,  the 
Land  Commissioner  is  an  official  of  the 
Ministry  of  Agriculture.  He  is  one  of 
the  out-stationed  officials  of  the  Ministry. 
There  is  a Land  Commissioner  for  each 
county  and  a Provincial  Land  Com- 
missioner for  the  provinces  into  which 
the  country  is  divided  for  this  purpose. 
It  would  be  wrong  for  me  to  detain  you,, 
even  if  I could,  with  a historical  back- 
ground, but  it  is  rather  interesting  to 
bear  in  mind  that,  during  the  war,  the 
office  of  Rural  Land  Utilisation  Officer 
was  constituted,  and  his  work,  when  the 
Agricultural  Land  Service  was  developed, 
was  drawn  into  the  Agricultural  Land 
Service.  The  Land  Commissioner  is  an 
officer  of  that  Service,  and  he  has  several 
duties  to  perform.  One  of  them  is  to 
advise  landowners  in  connection  with 
estate  management  matters,  buildings, 
water  supply,  drainage  and  the  like. 
Another  important  function  is  to  give 
advice  concerning  relative  values  of 
agricultural  land  in  connection  with  other 
claims  of  use.  As  I understand  it — 
though  this  is  a domestic  administrative 
procedure— ^when  the  regional  planning 
officer  is  seized  of  a proposal  which  con- 
cerns Black  Acre,  being  agricultural  land, 
the  Land  Commissioner  iis  consulted. 
He  has  to  express  a view.  Now  in  some 
cases — certainly  in  cases  of  substantial 
difficulty  or  doubt — he  will  go  to  his 
colleague,  the  County  Agricultural 
Officer,  who  is  the  chief  executive  of 
the  County  Agricultural  Executive  Com- 
mittee, and  a view  will  be  expressed  for 
his  benefit  by  the  C.A.E.C.  He  will 
avail  himself  perhaps  of  other  sources 
of  information — his  own  records  and 
production  records,  and  so  on.  He  may 
go  and  inspect  the  holding,  too,  but  that 
is  not  essential.  He  may,  in  fact,  answer 
from  his  office  that  the  land  is  suitable 
or  not  suitable,  without  recourse  to  any- 
body else. 

4793.  And  when  that  certificate  is 
given  is  it  in  practice  extremely  difficult 

to  vary  it  or  get  it  varied? 1 think 

the  answer  must  be  yes  to  that.  Sir, 
because  it  represents  a civil  servant’s 
view  to  which  he  has  committed  himself. 


and  I hope  I am  not  offending  any 
susceptibilities  when  I say  that, 
notoriously,  it  is  difficult  to  secure  a 
variation. 

4794.  My  point  is  really  this,  that  here 
is  a bit  of  procedure  leading  to  the 
acquisition  of  land  in  which,  so  far  as 
I can  see,  the  word  of  one  person  goes, 
and  there  is  nothing  very  much  anybody 

can  do  about  it,  is  that  right? ^There 

are  some  opportunities  ; for  example,  let 
us  suppose  it  is  an  application  for 
planning  permission,  a view  has  been 
expressed  by  the  Land  Commissioner 
and  the  planning  authority  comes  to  a 
decision  in  the  light  of  that  and  other 
evidence.  The  applicant  for  planning 
permission,  supposing  permission  is 
refused,  may  then  appeal  to  the  Minister 
of  Housing  and  Local  Government  and, 
if  agricultural  land  and  its  value  is  a 
serious  issue  in  this  discussion,  there  will 
be  consultation  between  the  Ministry  of 
Housing  and  Local  Government  and  the 
Ministry  of  Agriculture.  To  that  extent 
therefore  there  is  some  appeal,  as  it 
were,  from  the  view  expressed  by  the 
Land  Commissioner. 

4795.  But  the  occupier  or  the  person 

mainly  concerned  has  no  part  in  it? 

No,  Sir.  To  be  fair  I must  say  that 
representations  may  be  made  to  us  by 
the  member  or  by  the  county  branch  of 
which  the  farmer  is  a member,  where- 
upon we  may  make  representations  to 
the  Ministry  of  Agriculture  asking  for  a 
special  investigation,  but  shall  I say  that 
starting  friction  is  greater  than  sliding 
friction. 

4796.  Lord  Balfour  of  Burleigh : In 
relation  to  that  discussion  at  what  point 
would  you  wish  the  owner  and  occupier 

to  be  informed? ^To  put  it  precisely. 

Sir,  before  the  Land  Commissioner  gives 
clearance. 

4797.  While  he  is  considering  it? 

Yes. 

4798.  And  would  the  Land  Commis- 
sioner in  your  view  be  under  obligation 
to  enquire  of  the  owner  and  occupier,  or 
would  it  be  sufficient  that  notice  would 
have  been  given  to  the  owner  and  occu- 
pier to  make  representations  if  he  wanted 

to? think  perhaps  the  latter  would 

suffice,  so  long  as  they  had  knowledge 
and  the  opportunity. 

4799.  Sir  Oliver  Franks'.  If  I under- 
stand the  earlier  part  of  your  written 
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evidence,  you  are  on  the  whole  satisfied 
with  the  working  of  the  Agricultural 

Executive  Committees? Mr.  Wool- 

ley  : Yes. 

4800.  We  have  had  of  course  varying 

views  expressed  to  us  about  the  working 
of  these  Committees,  and  I want  to  put 
one  before  you  which  is  different  from 
yours  and  know  on  what  grounds  you 
would  differ  from  it — because  I think 
you  would  differ  from  it.  This  is  a 
view  which  was  expressed  to  us  by  the 
Royal  Institution  of  Chartered  Survey- 
ors. They  say : “ Much  of  the  work  of 
Committees  is  directed  to  securing  good 
estate  management  and  good  husbandry. 
They  have  to  act  as  their  own  ‘detec- 
tives ’ in  discovering  cases  where  statu- 
tory action  by  them  is  necessary.  When 
they  discover  such  a case  the  ‘ detective  ’ 
becomes  not  only  the  ‘ prosecutor  ’ but 
also  the  ‘judge’  in  the  statutory  pro- 
ceedings which  follow.  This  arrangement 
is  unsatisfactory,  for  it  breaches  the  prin- 
ciple that  nobody  should  be  a judge  in 
his  own  cause,  and  the  duties  of  detec- 
tive and  prosecutor  on  the  one  hand, 
should  be  separated  from  the  function  of 
the  judge  on  the  other  Then  they 
go  on  to  say  that  this  is  not  a simple 
matter,  and  so  on.  I am  really  raising 
I think  a point  about  the  constitutional 
duties  of  Agricultural  Executive  Com- 
mittees rather  than  their  de  facto  work- 
ing, so  to  speak.  They  might  have,  if 
you  like,  this  rather  difficult  combina- 
tion of  duties  and  yet  work  very  well, 
or  they  might  have  an  easy  combination 
of  duties  and  yet  do  their  work  badly. 
I am  raising  this  constitutional  issue  that 
they  are,  detectives,  prosecutors  and 
judges.  By  any  notions  of  ordinary 
justice  and  fair  play  that  would  seem  to 
be  a bad  show.  Now  what  is  your  com- 
ment?  1 would  say  on  the  constitu- 

tional issue  that  there  is  nothing 
antagonistic  in  being  detective  and 
prosecutor,  in  fact  those  are  roles  that 
are  usually  combined  or  at  least  closely 
associated. 

4801.  You  mean  as  for  example  the 
district  attorney  in  the  United  States? 

1 would  say  that  in  the  normal 

course  of,  shall  we  say,  police  duties, 
the  detective  part  is  a part  of  the  police 
duty  and  the  prosecution  is  very  often 
brought  by  the  police  too,  on  that  sort 
of  issue.  The  other  part  of  course  is 
much  more  serious — of  their  being  the 
judge  of  their  own  prosecution.  Of 


course,  the  broad  comment  I would  make 
about  that  is  that  it  is  easy  to  exaggerate 
the  constitutional  validity  or  importance 
of  a thing  of  this  kind,  but  you  are  not 
referring  to  whether  or  not  it  works,  you 
are  referring  to  whether  it  is  right  in 
its  basic  concept? 

4802.  I was  really  taking  a point  which 
I think  Mr.  Phillips  perhaps  took 
earlier  that,  although  the  actual  work  of 
the  inspectors  was  satisfactory,  you  could 
not  be  sure  that  it  would  always  be  so 
and  that  therefore  constitutionally  and 

fundamentally  there  was  a weakness. 

Yes,  I accept  that,  Sir,  and  I think  it 
is  very  fair.  On  the  judge  side  of  their 
duties,  there  is  the  appeal  and  the  appeal 
is  not  to  the  prosecution,  but  to  an  inde- 
pendent body,  the  Agricultural  Land  Tri- 
bunal. That  is  where  we  think  the  safe- 
guard lies  when  the  proprietorial  interest 
is  seriously  affected.  We  know  that 
it  can  be  argued  that  a supervision  order 
can  be  held  to  affect  the  proprietorial 
interest,  but  our  view  is  that  it  usually 
affects  it  beneficially.  Very  few  people 
need  supervision  treatment  and  the  man 
who  needs  it  benefits  from  it.  I think 
the  constitutional  answer  is  that  the 
detective  and  prosecution  functions  quite 
normally,  and  the  judicial  part  of  it  is 
safeguarded  by  the  Agricultural  Land 
Tribunal. 

4803.  I think  that  is  a good  answer. 

I am  not  sure  that  it  takes  us  all  the 
way,  because  to  say  that  the  difficulties 
of  combining  detective  and  prosecutor  on 
the  one  hand  with  the  duties  of  judge  on 
the  other  are  mitigated  by  the  fact  that 
there  is  an  appeal  to  another  body  does 
not  quite  clear  the  issue.  It  may  miti- 
gate, but  would  you  say  that  it  is  quite 
satisfactory? ^We  say  that  it  is  satis- 

factory in  practice  and  that  it  is  not 
so  illogical  constitutionally  as  to 
outweigh  the  practical  advantages  of  it. 
If  I may  take  it  a little  further,  it  is  not 
entirely  the  A.E.C.  which  is  the  detec- 
tive and  it  is  rather  dramatising  the 
thing,  we  feel,  to  use  these  terms.  The 
district  committees  are  the  people — 
granted  they  are,  as  it  were,  sub- 
committees of  the  A.E.C. — ^who,  operat- 
ing in  their  own  locality,  really  have  that 
function  of  bringing  to  the  attention  of 
the  A.E.C.  these  cases. 

4804.  That  of  course  is  true,  but  it  is 
also  true  that  district  committees  exist 
by  virtue  of  being  offshoots  of  A.E.C.’s. 
I think  I understand  very  clearly  what 
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you  are  saying.  You  are  saying  that 
there  is  a point  here,  but  that  in  practice 
you  do  not  think  it  arises.  The  system 
does  work  well,  and  in  any  case  there 
is  a safeguard  which  should  prevent  any- 
thing going  very  wrong. ^Yes. — Mr. 

Phillips'.  In  case  there  should  be  any 
misunderstanding,  it  is  not  just  a 
formality  that  r^erence  to  the  Agricul- 
tural Land  Tribunal  is  in  fact  called  a 
reference.  It  is  not  an  appeal,  and  I 
think  that  ought  to  be  emphasised.  In 
other  words,  if  a proposal  is  made  by  an 
A.E.C.  affecting  the  proprietorial  inter- 
ests of  owner  or  occupier,  for  example, 
dispossession,  the  person  aggrieved  by 
the  proposal  can  say  to  the  A.E.C. : 
‘‘You  shall  not  decide  it,  is  shall  he 
referred  to  the  Agricultural  Land  Tri- 
bunal, an  independent  body”.  It  is  not 
an  appeal,  it  is  a reference  of  a proposal 
to  an  independent  body. 

4805.  Major  Morrison:  I understand 
Mr.  Phillips  to  say  that  there  is  an 
appeal  or  the  equivalent  of  an  appeal 
on  everything  except  a supervision 

order? would  seek  to  avoid. 

because  of  the  constitutional  issue  raised 
by  Sir  Oliver  Franks,  the  use  of  the  word 
“ appeal 

4806.  A further  reference  then,  let  us 

put  it  like  that? It  is  very  difficult  to 

select  an  appropriate  adjective.  One 
does  not  like  to  use  the  word  “drastic”, 
but  any  final^  decision  which  affects  the 
proprietorial  interests  of  owner  or  occu- 
pier which  could  be  made  by  the  A.E.C 
may  be  demanded,  as  of  right,  to  be 
merred  to  an  Agricultural  Land 
Tribunal. 

4807.  Then  I would  like  to  ask  you 
the  answer  to  this  one : I am  having  a 
row  with  my  County  A.E.C.  at  the 
moment,  and  shall  continue  to  do  so, 
because  I strongly  object  to  their  putting 
down  strychnine  on  my  property  with- 
out telling  me,  and  there  is  no  appeal  or 
reference  to  anybody  on  that.  I think  it 
IS  gross  bad  manners  and  extremely 
dangerous,  but  as  far  as  I know  there  is 
no  reference. — -With  respect,  Sir,  I do 
not  think  that  is  part  of  the  executive 
functions  of  A.E.C. ’s. 

4808.  They  give  the  order. 1 may 

be  corrected,  of  course,  but  I think 
almost  certainly  they  will  be  doing  this 
under  a contract  with  the  occupier. 

■*.  1?^^* excuse  for  doing 
It,  hut  they  do  not  even  inform  the  pro- 


prietor.  1 may  be  quite  wrong,  but  I 

would  suspect  that  what  has  happened  is 
that  the  tenant  desires  to  kill  moles,  he 
has  asked  the  A.E.C.  to  undertake  this 
work  under  contract  and  they  are  carry- 
ing it  out  as  contractors. 

4810.  Do  you  not  think  the  owner 
ought  to  be  informed  before  deadly 
poison  is  put  on  property?  There  is  no 

appeal  against  it. The  question  is 

whether  one  should  refer  to  the  Agricul- 
tural Land  Tribunal  the  question  of 
whether  an  A.E.C.  should  accept  a con- 
tract.— Mr.  Woolley:  You  see,  Sir,  you 
could  have  the  same  position  arising, 
could  you  not,  if  the  tenant  had  in  fact 
made  a contract  with  a private  firm  to 
do  that  sort  of  thing? 

4811.  It  would  be  possible. They 

are  only  acting  instead  of  a private  firm, 
I think,  in  their  trading  capacity,  they 
are  not  acting  statutorily.  I think  that 
really  is  the  answer.  I am  not  saying 
it  is  right  or  wrong,  but  I do  not  think 
it  applies  particularly  to  A.E.C.’s. 

4812.  Sir  Oliver  Franks:  There  is  just 
one  last  point  that  I want  to  put  to  you, 
about  the  Agricultural  Executive  Com- 
mittees. I do  not  pretend  myself  to 
know  exactly  how  the  various  functions 
and  duties  of  officers  of  the  Ministry  of 
Agriculture  who  have  to  do  with  Agri- 
cultural Executive  Committees  fit  in  with 
the  actual  functions  and  duties  of  the 
A.E.C.’s  themselves,  but  this  is  a point 
on  which  from  time  to  time  there  has 
been  criticism  directed.  I believe  that 
the  arrangements  are  somewhat  changed 
from  what  they  were,  but  what  I want 
to  ask  you  is  this:  do  you  think  that 
the  arrangements  at  presen.t  between  the 
officers  of  the  Ministry  and  the  A.E.C.s 
are  such  that  the  independence  of  the 
A.E.C.  as  a tribunal  which  decides  things 
is  sufficiently  marked?  That  is  quite  an 
important  question  from  the  point  of 
view  of  the  confidence  felt  in  the  action 

taken  by  the  A.E.C.s. 1 think,  Sir, 

that  it  is  a problem  that  is  inherent  in 
any  system  of  this  kind  to  some  extent, 
but  in  practice  it  has  not  constituted  a 
major  difficulty.  Inevitably  the  officials 
and,  as  it  were,  the  representatives  of  the 
farmers  are  mixed  up.  We  are  con- 
cerned to  see  the  continuance  of  the 
syst^  of  ^ self-government  and  self-dis- 
cipline which  has  worked  so  well  so-  far 
and  given  rise  to  a remarkable  degree  of 
confidence  in  A.E.C.s  generally. 
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4813.  Then  am  I to  take  it  that  the 
National  Farmers’  Union  on  'the  whole 
thinks  that  Agricultural  Executve  Com- 
mittees should  continue,  and  that  agricul- 
ture and  the  country  would  be  the  worse 


off  if  they  did  not  exist? Quite  defin- 

itely, Sir. 

Sir  Oliver  Franks:  Thank  you  very 
much.  We  are  obliged  to  you  for  your 
evidence  this  afternoon. 


{The  witnesses  withdrew.) 


Memorandum  submitted  by  Sir  Reginald  Sharpe  on  the 
National  Health  Service  Tribunal 

1.  In  accordance  with  the  provisions  of  section  42  of  the  National  Health 
Service  Act,  1946,  there  has  been  constituted  a Tribunal,  for  England  and  Wales, 
for  the  purpose  of  inquiring  into  cases  where  representations  are  made  to  it  in  the 
prescribed  'manner  that  the  continued  inclusion  of  any  person  in  any  list  prepared 
under  Part  IV  of  that  Act  would  be  prejudicial  to  the  efficiency  of  the  service  in 
question.  The  Tribunal  consists  of  a Chairman  (who  must  have  certain  legal 
qualifications)  appointed  by  the  Lord  Chancellor  and  two  other  members  appointed 
by  the  Minister  of  Health.  There  is  only  one  question  to  be  answered  by  the 
Tribunal,  when  it  inquires  into  such  a case,  and  that  question  is:  Are  they  of 
opinion  that  the  continued  inclusion  of  the  person  in  question  in  any  list  to  which 
the  representation  relates  would  be  prejudicial  to  the  efficiency  of  the  service?  If 
their  answer  is  “ No  ”,  there  is  an  end  of  the  matter.  If  their  answer  is  " Yes  ”, 
they  have  the  statutory  duty  to  direct  that  the  person’s  name  be  removed  from 
that  list — ^they  have  no  discretion  whatever  in  the  matter  and  cannot  impose  any 
lesser  penalty  than  removal  of  the  name  from  that  list — and  they  have  a discretion 
whether  or  not  to  direct  that  the  name  be  also  removed  from,  or  not  be  included 
in,  any  corresponding  list  kept  by  any  other  Executive  Council  under  Part  IV  of 
the  Act 

2.  The  Tribunal  is  also  empowered,  by  section  42,  to  direct  that  a person,  whose 
name  has,  under  the  direction  of  the  Tribunal,  been  so  removed  from  a list,  be  no 
longer  disqualified  for  inclusion  in  any  lis.t  to  which  the  direction  relates. 

3.  The  Tribunal  is  also  invested  with  powers  in  regard  to  costs. 

4.  By  Regulation  34  of  the  National  Health  Service  (Service  Committees  and 
Tribunal)  Regulations,  1948,  the  procedure  at  any  inquiry  held  by  the  Tribunal 
was  placed  entirely  within  the  discretion  of  the  Tribunal,  save  that  the  proceedings 
were  directed  to  be  held  in  camera  unless  the  respondent  asked  for  the  inquiry  to 
be  held  in  public. 

5.  The  Tribunal  has  now  had  before  it  73  cases  in  the  11  years  of  its  existence, 
and  in  none  of  those  cases  has  a respondent  asked  for  the  inquiry  to  be  held  in 
public.  The  Tribunal  regards  it  as  most  unfortunate  that  its  proceedings  should 
thus  be  veiled  from  the  public  gaze  and  would  welcome  any  change  in  the  Regula- 
tions which  would  permit  of  a public  inquiry  in  every  case. 

6.  So  far  as  the  procedure  has  been  left  to  the  discretion  of  the  Tribunal,  it 
has  thought  fit  to  decide  that  all  witnesses  must  give  their  evidence  on  oath,  and 
that  the  rules  of  evidence  must  be  strictly  followed.  The  Tribunal  does  not  concern 
itself  with  what  has  previously  transpired  at,  or  with  what  has  been  the  outcome  of, 
a preliminary  inquiry  by  a Service  Committee ; the  whole  matter  starts  de  novo 
before  the  Tribunal.  In  short,  the  Tribunal  seeks  to  conduct  the  proceedings  before 
it  as  near  as  may  be  in  conformity  with  the  course  which  the  proceedings  would 
take  in  a court  of  law,  and,  above  aU,  the  Tribunal  strives  to  be  absolutely 
impartial  and  entirely  independent  of  the  Minister  of  Health  and  of  his  Ministry ; 
the  Clerkship  of  the  Tribunal  is  a part-time  office  held  by  an  independent  Solicitor 
of  the  Supreme  Court  in  private  practice  on  his  own  account. 

7.  If  the  Tribunal  is  of  opinion  that  the  continued  inclusion  of  the  person  in 
question  in  any  list  to  which  the  representation  relates  would  not  be  prejudicial 
to  the  efficiency  of  the  service,  there  is  no  appeal  against  its  decision ; if,  however, 
the  Tribunal  takes  the  contrary  view,  and  accordingly  directs  (as  it  must  do) 
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that  the  person  s name  be  removed  from  that  list,  the  respondent  has  the  right 
of  appeal  to  the  Minister  of  Health  within  fourteen  days.  The  procedure  on  appeal 
IS  that  the  Minister  of  Health  shall  appoint  a person  to  hear  the  appeal  and  report 
thereon  to  him  ; and  for  the  purpose  of  assisting  the  person  hearing  the  appeal  the 
Minister  of  Health  shall  also  appoint  a practitioner  to  sit  with  that  person.  The 
Minister  shall  consider  the  report  made  by  the  person  hearing  the  appeal  and 
shall  give  his  decision. 

8.  This  appellate  prt^edure  has  not  been  regarded  as  satisfactory  by  the  members 
of  the  Tribunal,  a view  shared  (it  is  believed)  by  the  Executive  Councils,  the 
unsatisfactory  feature  of  it  being  the  standing  and  experience  of  the  persons  from 
time  to  time  appointed  by  the  Minister  of  Health  to  hear  these  appeals.  So  far  as 
the  Tribunal  is  aware,  the  Minister  of  Health  has  never  appointed  any  person 
outside  his  Ministry  to  hear  such  an  appeal,  either  from  the  Bar  or  otherwise. 
The  person  who  has  been  appointed  has  more  often  than  not  been  a not  very 
senior  member  of  the  Minister’s  legal  staff.  This,  of  course,  is  an  extremely  delicate 
matter  for  me,  of  all  people,  to  mention,  and  I would  very  much  prefer  not  to 
have  to  do  so.  But  it  is  necessary  that  I should  mention  it,  in  order  to  lay  the 
foundation  for  what  I am  about  to  say. 

9.  The  matter  really  came  to  a head  at  the  end  of  1951 : the  Tribunal  had  had 

before  it  the  case  of  a dentist,  whose  continued  inclusion  in  the  Dental  List 
concerned  would,  it  was  said,  be  prejudicial  to  the  general  dental  services.  It  was 
alleged  (and  the  Tribunal  so  found)  that,  from  1949,  this  dentist  had  failed  to 
show  in  a substantial  number  of  cases  the  professional  competence,  care  and  skill 
and  the  standard  of  general  conduct  and  behaviour  which  was  to  be  expected  of 
him.  There  was  no  doubt  whatever  that  the  basic  cause  of  the  whole  trouble  was 
the  dentist’s  persistent  addiction  to  drink  and  in  fact,  during  the  hearing  itself, 
an  application  was  made  to  the  Tribunal  on  his  behalf  that  his  attendance  might 
be  excused  on  the  ground  that  he  was  at  the  time  suffering  from  delirium  tremens 
and  unable  to  be  present.  It  was  a clear  case  and  the  Tribunal  directed  his 

name  to  be  removed  from  the  list,  but  the  dentist  appealed  to  the  Minister  of 

Health.  The  appeal  was  somewhat  protracted  and  in  the  end  its  result  was 
rather  surprising : the  Minister  of  Health,  when  giving  his  decision  upon  the  report 
made  to  him  by  the  person  hearing  the  appeal,  stated  that  he  took  a very  grave 
view  of  the  dentist’s  conduct  (as  just  indicated)  and  that  he  fully  accepted  the 
findings  of  fact  recorded  by  the  Tribunal,  but  he  went  on  to  say  that,  since  the 
dentist  now  seemed  to  b?  restored  to  health,  he  had  decided  to  allow  the  appeal 
and  to  revoke  the  direction  of  the  Tribunal.  The  view  was  generally  taken,  and, 
I feel,  not  unnaturally,  that,  accepting  as  he  did  the  findings  of  the  Tribunal  as 

to  the  dentist’s  incompetence  at  the  material  time,  the  Minister  of  Health  ought 

to  have  dismissed  the  appeal,  leaving  the  dentist  to  apply  to  the  Tribunal  for 
removal  of  the  disqualification  on  the  ground  that,  as  he  had  now  given  up  drink, 
he  would  in  future  be  able  to  conduct  his  practice  in  a competent  and  skiUui 
manner. 


10.  After  careful  consideration  of  the  position,  and  at  the  request  of  my  fellow 
mernbers  of  the  Tribunal,  I made  certain  representations  in  what  was  thought  to  be 
a suitable  quarter  with  a view  to  a change  in  the  law,  so  as  to  give  a right  of  appeal 
to  the  High  Court  instead  of  to  the  Minister  of  Health,  the  need  for  which  change 
I stressed  as  strongly  as  I could.  No  appeal,  so  far  as  I am  aware,  has  since  been 
successful.  But  that  is  not  what  matters;  I still  look  forward,  and  so  do  the  other 
members  of  the  Tribunal,  and,  I believe,  Executive  Councils  generally  to  a change 
in  the  law  so  that  the  High  Court  takes  charge  of  the  matter. 

11.  Altogether  two  appeals  from  decisions  of  the  Tribunal  have  been  successful- 
the  one  of  the  dentist,  mentioned  above,  and  an  earlier  one,  a case  of  a chemist. 

thi  ^ Address  to  the  Annual  Conference  of 

the  Executive  Councils  Association  (England)  and  the  subject-matter  of  mv  Address 

*at  Association  sZe  copS 
of  my  Address  have  been  made  available  for  the  members  of  the  Committee  on 
Enquiries.  I will  now  refer  to  that  AddrSf  Esays 
a great  deal  of  what  I would  have  put  into  this  Memorandum,  but  I do  not  desire 
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to  repeat  here  its  main  points.  I only  Vfish  to  say  that  the  language  of  the  AddrMS 
is  in  many  respects  not  what  I would  have  chosen  if  I had  had  any  idea  that  copies 
of  it  might  be  going  to  be  put  to  the  present  use.  I had  not  at  the  time  any 
knowledge  of  the  setting  up  of  the  Committee  on  Administration  Tribunals  and 
Enquiries,  and  the  Address  was  purposely  couched  in  informal  language,  suitable, 
as  I thought,  to  that  occasion.  I hope,  however,  it  will  be  read,  if  only  in  part, 
but  with  the  foregoing  reservation  in  mind.  One  of  the  copies  which  I have  sent 
forward  has  certain  of  the  more  important  passages  underlined,  with  a view  to 
saving  the  time  of  the  Committee. 

13.  I think  that  I ought  to  refer  to  the  Reports  issued  by  the  Tribunal.  Where 
there  is  a serious  dispute  about  the  facts,  the  evidence  is  carefully  analysed,  after 
setting  out  the  allegations  in  the  Statement  of  Complaint.  Should  the  Committee 
on  Administrative  Tribunals  and  Enquiries  desire  to  have  before  it  a specimen  of 
the  Tribunal’s  Reports,  I would  refer  to  the  case  of  a doctor,  heard  at  Maidstone 
in  August,  1950.  Unfortunately  the  Tribunal  has  not  the  means  to  have  copies 
made  of  any  of  its  Reports,  but  this  particular  Report  was  reproduced  (almost  in 
full)  in  The  Lancet  for  the  19th  May,  1951  (pp.  1122-4),  and  that  is  why  I mention 
this  particular  Report,  which  is  a fair  sample,  as  it  may  be  possible  for  the  Committee 
on  Administrative  Tribunals  and  Enquiries  to  furnish  itself  with  copies.  (It  is  not 
uninteresting  to  note  that,  although  the  Tribunal  heard  the  case  in  August,  1950,  its 
Report  did  not  “filter  through”  to  the  public,  via  the  Minister  of  Health,  till 
May,  1951,  about  nine  months  later.) 

14.  In  connection  with  the  Reports  of  the  Tribunal  I would  like  to  refer  to 
the  Parliamentary  Report  of  The  Times  relating  to  the  proceedings  in  the  House 
of  Commons  on  Monday  the  20th  February  last:  Mrs.  Eirene  White  asked  the 
Minister  of  Health  if  he  would  give  the  names  of  the  two  Flintshire  doctors  who 
were  recently  censured  for  having  drawn  more  than  £3,000  each  excess  travelling 
expenses.  It  is  important  that  the  Inference  should  not  be  drawn  from  the  answer 
given  to  that  question  by  the  Parliamentary  Secretary  to  the  Ministry  of  Health 
and  from  Mrs.  Eirene  White’s  supplementary  question  that  the  Tribunal’s  Reports 
only  mention  the  name  of  the  practitioner  if  the  Tribunal  takes — and  it  is  the 
only  body  which  can  take — the  “ extreme  ” step  of  removing  a practitioner  from 
an  Executive  Council’s  list,  and  that,  in  cases  where  the  name  is  withheld,  it  is  so 
withheld  by  reason  of  some  agreement  between  the  Tribunal  and  the  representatives 
of  the  profession  concerned.  Such  is  definitely  not  so.  There  are  no  “ Doctors 
A and  B ” in  the  Reports  of  the  Tribunal.  Every  one  of  its  Reports  sets  out  the 
name  of  the  practitioner  concerned,  whether  or  not  his  name  is  removed  from  the 
list,  and  a full  copy  of  every  Report  is,  in  accordance  with  the  relevant  statutory 
Regulations,  forwarded  to  the  Minister  of  Health.  Every  decision  of  the  Tribunal 
is,  by  the  same  Regulations,  required  to  be  “published  by  the  Minister  in  such 
manner  as  he  thinks  fit  ”.  The  Tribunal  has  no  responsibility  in  the  matter  if,  when 
the  Minister  of  Health  publishes  any  decision  of  the  Tribunal,  he  considers  that 
he  is  entitled,  under  the  Regulations,  to  withhold,  and  does  withhold,  the  practitioner’s 
name.  Most  certainly  no  agreements  whatever  have  been  entered  into  by  the 
Tribunal  with  the  representatives  of  the  professions  whose  members  are  brought 
before  it.  The  Tribunal  is  just  as  independent  of  the  professional  bodies  concerned 
as  it  is  of  the  individual  practitioner  and  of  the  Executive  Councils,  and,  indeed, 
of  the  Minister  of  Health  himself. 

15.  The  Tribunal  holds  its  enquiry  in  each  case  at  such  place  as,  in  its  opinion, 
is  Kkely  to  prove  most  convenient  for  the  greatest  number  of  people  concerned 
in  the  enquiry,  with  particular  regard  to  the  convenience  of  the  parties  and  their 
witnesses.  The  majority  of  enquiries  have  been  held  outside  London,  the  places 
being  as  widely  distributed  as  Liverpool  and  Birmingham,  Maidstone  and  Carlisle, 
Ipswich  and  Ruthin,  and  Bodmin  and  Newcastle-upon-Tyne. 

16.  If  the  Committee  on  Administrative  Tribunals  and  Enquiries  should  wish 
for  any  of  the  points  in  this  Memorandum  to  be  expanded  or  clarified,  it  will  give 
me  much  pleasure  to  attend  before  the  Committee,  with  the  Clerk  of  the  Tribunal, 
with  a view  to  giving  oral  evidence  before  it. 
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Examination  of  Witness 

Sir  Reginald  Sharpe,  Q.C. 


Called  and  Examined. 


4814.  Sir  Oliver  Franks:  Sir  Reginald, 
there  are  a few  questions  which  we 
should  like  to  ask  you  o-n  the  written 
evidence  which  you  have  submitted. 
Your  Tribunal  of  course  comes  into 
operation  not  at  the  end  but  still  late 
on  in  the  fairly  complex  procedure  under 
Part  IV  of  'the  National  Health  Service 
Act,  1946.  It  deals  with  the  issue  of 
whether  a practitioner  should  or  should 

not  continue  in  the  Service? Sir 

Reginald  Sharpe:  Yes,  Sir. 

4815.  From  the  decision  of  your  Tri- 
bunal there  is  an  appeal? One  way. 

4816.  If  you  decide  that  the  practi- 
tioner should  continue  in  the  Service 
there  is  no  appeal,  but  if  you  decide 
that  he  should  go  then  there  is  an  appeal 
to  the  Minister  available  only  to  the 
practitioner.  Then  the  iMinister  appoints 
people  to  hear  the  appeal  on  his  behalf, 
and  he  may  decide  that  the  decision  of 
the  Tribunal  is  'not  to  stand  and  that 

the  practitioner  shall  be  retained? 

Yes. 

4817.  In  that  picture  there  seemed  to 
me  to  be  several  points.  First  of  all  it 
may  be  reasonable  that  the  original  hear- 
ing of  the  complaint  before  the  appro- 
priate Service  Committee  should  'be  in- 
formal, not  on  oath  and  in  private,  but 
when  a case  gets  to  your  Tribunal  I 
presume  that  diere  is  a serious  matter 
at  stake  and  also  a quite  general  issue 

of  the  public  interest? ^The  Executive 

Councils  are  also  interested.  I did  not 
want  to  interrupt  you  when  you  said  that 
we  were  at  the  end  of  a somewhat  com- 
plex line.  We  are  not,  if  I may  say  so. 
We  are  the  tbeginning  and  end,  because 
it  is  not  a question  of  an  appeal  to  us 
from  a Service  Committee.  In  fact  the 
matter  need  never  have  been  to  a Service 
Committee  because  under  the  Act  a pri- 
vate individual  may  lodge  a complaint 
before  us,  by-pass  everything  else  and 
come  straight  to  us.  The-Service  Com- 
mittee stage  is  no  link  in  any  chain  in 
which  we  are  a link.  Either  an  individual 
or  ian  Executive  Council  may  bring  a case 
before  us.  An  Executive  Council  does 
not  usually  do  so  unless  they  have  first 
had  an  enquiry  before  a Service  Com- 
mittee, but  they  are  not  bound  to  do 
that,  and  we  are  in  no  way  affected  by 


any  recommendation  of  a S^vice  Com- 
mittee. We  start  afresh,  so  we  are  the 
beginning  and  the  end. 

4818.  Thank  you.  Do  you  think  there 
are  sufficient  reasons  why  your  Tribunal 

should  not  sit  'in  public? 1 see  no 

reason  at  all.  Under  the  regulations  the 
proceedings  cannot  be  public.  That  is  to 
me  one  of  the  most  distressing  features 
of  our  existence  as  a .tribunal. 

4819.  It  might  be  argued  that  on  occa- 

sion frivolous  or  unreasonable  complaints 
are  raised  by  patients  about  their  prac- 
titioners, and  that  if  the  proceedings  are 
taken  in  public  the  rumour  persists  even 
though  the  whole  thing  is  completely 
blown  up  by  the  Tribunal  and  the 
practitioner  emerges  unscathed.  You 
do  not  regard  that  as  a sufficient 
reason  for  die  secrecy  of  the  proceed- 
ings?  ^No,  Sir,  and  I have  go-t  one 

or  two  reasons  which  I would  like  to 
advance.  You  have  mentioned  proceed- 
ings initiated  by  a patient.  A patient  may 
on  his  own,  as  I have  just  said,  without 
going  to  an  Executive  Council,  stM-t 
before  us,  but  the  regulations  provide 
that  in  that  case  we  should  look  over  the 
papers  and  see  if  there  is  a prima  facie 
case,  and  we  are  not  bound  to  proceed 
unless  we  think  that  there  is  something  in 
it.  We  have  never  had  a case  of  a patient 
taking  steps  on  his  own,  because  of  the 
cost  involved  and  one  thing  and  another, 
but  if  he  did  we  should  investigate  it 
quietly,  maybe  on  paper  only,  and  see  if 
there  was  anything  in  it  before  we  held 
an  enquiry.  In  the  cases  we  have  had, 
the  Executive  Council  has  almost 
invariably  had  an  enquiry  at  Service 
Committee  level  and  I venture  to  tbink 
that  they  do  not  even  go  through  the 
Service  Committee  stage  unless  they  have 
had  a good  many  complaints  from  a 
great  variety  of  patients  about  a particu- 
lar practitioner.  You  do  not  often  have 
criminal  or  quasi-criminal  proceedings 
launched  unless  there  has  been  something 
which  has  led  up  to  it  beforehand.  If  the 
matter  goes  before  a Service  Committee 
it  may  be  thrown  out  at  that  stage  com- 
pletely ; alternatively  the  Service  Com- 
mittee may  decide  to  recommend  that  the 
Minister  should  withhold  remuneration 
— fine  him,  in  other  words.  Then  the 
case  does  not  come  to  us. 


Printed  image  digitised  by  the  University  of  Southampton  Library  Digitisation  Unit 


EVIDENCE  OF  Sm  REGINALD  SHARPE 


947 


Cases  have  had  a good  sifting  at  the 
Service  Committee  stage  before  they  ever 
come  to  us.  I should  not  have  thought 
that  the  doctors  could  have  any  con- 
fidence at  all  in  this  Tribunal  of  mine  if 
they  were  not  prepared  to  have  it  in 
public.  In  a Press  report  of  an  earlier 
hearing  before  this  Committee  there  was 
a reference  to  “ terrified  ” doctors.  They 
were  said  to  be  terrified,  I think,  because 
of  the  publication  of  names  involved  in 
disciplinary  proceedings.  But  they  think 
of  course  that  “ no  smoke  without  fire  ” 
is  what  people  are  thinking  about.  But 
what  would  happen  if  criminal  proceed- 
ings were  brought?  The  practitioner 
might  be  committed  for  trial— there 
might  be  thought  to  be  a prima  fade 
case— and  then  the  jury  might  find 
him  not  guilty.  I think  the  experience 
of  professional  people  before  the 
Tribunal  shows  that  if  anything  we  lean 
on  their  side.  I could  give  you  many 
instances  of  cases  involving  rather  elderly 
practitioners,  where  we  felt  that  if  the 
case  really  did  go  through  to  the  end 
we  might  have  to  take  the  course  of 
removing  his  name  and  we  suggested 
instead  that  he  should  give  an  under- 
taking not  to  practise  further.  We  have 
had  several  cases  where  the  practitioner, 
seeing  how  the  case  was  going,  has  said: 

“ I will  give  an  undertaking.  Rather  than 
end  with  the  disgrace  of  removal  I will 
go  quietly  ”. 

There  is  one  final  point  on  this  ques- 
tion of  publicity,  which  is  very  important, 

I think.  As  far  as  I can  find  out,  the 
Service  Committee  proceedings  are  very 
well  publicised,  though  it  may  be  under 
the  name  of  Mr.  X or  Mrs.  Y.  I remem- 
ber a case  we  had  in  Nottingham,  two  or 
three  years  ago  now,  where  in  the  course 
of  cross-examining  some  witness,  counsel 
produced  cuttings  from  the  local  paper 
of  what  had  happened  at  the  Service 
Committee.  It  would  have  been  quite 
obvious  to  anybody  who  lived  in  Notting- 
ham who  was  involved  in  the  case.  There 
is  far  more  publicity,  as  far  as  I can  see, 
for  Service  Committee  reports  than  for 
anything  we  ever  do.  So  the  question 
about  publicity  is  very  insignificant  as  far 
as  we  are  concerned.  I do  not  know  how 
it  is  that  Service  Committee  cases  get 
reported  so  fully,  but  apparently  they  do. 
I often  see  them  in  the  papers  myself. 

4820.  But  your  view  is  that  the  balance 
of  argument  in  favour  of  the  proceedings 
of  the  National  Health  Service  Tribunal 
being  in  public  is  clear  and  strong? 


Yes.  If  it  were  to  be  watered  down  at 
all,  one  way  of  dealing  with  the  matter 
might  be  as  is  done  in  the  Divorce 
Division  of  the  High  Court,  where  the 
proceedings  are  in  public  but  nothing 
may  be  reported  by  the  Press  except  the 
judgment.  But  I should  prefer  the  whole 
thing  to  be  open  if  possible. 

4821.  We  were  told  yesterday,  when  the 
British  Medical  Association  were  before 
us,  that  the  reason  why  there  was  a one 
way  appeal  from  the  decisions  of  your 
Tribunal  to  the  Minister  was  that  in  the 
end  the  practitioners  were,  in  a broad 
sense,  the  employees  of  the  Minister,  and 
that  therefore  in  the  last  resort  the 
decision  must  go  to  him.  May  I ask 
you  to  comment  on  that?— ^I  feel  there 
may  well  be  something  in  it,  that  he 
should  have  the  last  word.  All  I would 
say  is,  let  those  who  advise  him  on  the 
appeal  be  persons  somewhat  similar  in 
standing  to  the  members  of  the  Tribunal. 

4821a.  You  are  not  so  much  question- 
ing the  existence  of  this-  appeal  as  sug- 
gesting that  the  circumstances  in  which 
it  is  conducted  and  the  calibre  of  the 
persons  hearing  it  should  be  suitable? 

^That  is  really  What  it  conies  to. 

T am  not  afraid  of  appeal — think  it  is 
probably  only  right  that  there  should  be 
appeal — ^but  let  it  be  appeal  upwards 
rather  than  downwards,  if  you  know 
what  I mean.  You  mentioned  the  word 
“calibre”,  and  some  members  of  the 
Tribunal  feel  that  perhaps  that  is  the 
point. 

4822.  Professor  Wheare'.  You  had 
thought  of  an  appeal  to  the  High  Court? 
^Yes. 

4823.  It  would  not  just  be  on  a ques- 
tion of  law,  would  it,  but  taking  the 
whole  matter  of  merits  and  fact  to  the 

High  Court? ^But  above  all,  I should 

think,  to  see  whether  the  Tribunal  had 
acted  in  accordance  with  natural  justice. 

4824.  But  they  would  also  look  at  the 

whole  case,  I suppose? ^What  they 

would  be  empowered  to  do,  I do  not 
know. 

4825.  I wondered  why  these  cases 

should  not  stop  at  your  Tribunal? 

I am  quite  happy  that  it  should  be  so, 
but  I am  only  thinking  that  people  might 
not  like  the  idea  of  there  being  no 
appeal.  If  there  is  an  appeal,  all  I 
would  say  is,  let  it  go,  as  I have  sug- 
gested, to  the  High  Court  or  to  anybody 
else  similarly  placed. 
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4826.  You  take  the  High  Court  just  to 
get  an  acknowledged  impartial  body? 

Yes,  and  furthermore,  as  I said  in 

my  written  evidence,  we  do  try  to 
conduct  the  proceedings  as  nearly  as  may 
be  in  conformity  with  the  practice  which 
would  be  followed  in  a court  of  law, 
which  is,  as  far  as  I can  see,  exactly  what 
the  Bar  Council  suggested  to  you. 

4827.  Lord  Balfour  of  Burleigh:  Sir 
Reginald,  you  said,  I think,  that  no 
patient  has  ever  come  direct  to  the 
Tribunal?  Do  you  think  that  is  because 
they  do  not  know  of  the  right  or  because 
it  would  be  difficult?  There  must  be 
lots  of  patients  who  have  complaints  ? 

^The  patience  which  some  patients 

have  is  surprising.  I can  recall  more 
than  one  case  of  people  being  repeatedly 
told  to  come  back  again  to  try  in  their 
dentures  on  Friday  night,  and  there  was 
one  woman  who  paid  Is.  6d.  return  bus 
fare  every  week  for  almost  a year — it 
seems  incredible,  but  she  swore  to  it  and 
it  was  accepted.  The  dentist  put  her  off 
with  various  excuses.  So  there  is  a class 
of  person  who  is  very  reluctant  to  launch 
out  and  iriitiate  proceedings  before  our 
Tribunal,  if,  indeed,  they  know  of  its 
existence. 

4828.  One  would  have  thought  that 
patients  would  come  freely  to  the 

Service  Committees? believe,  so  far 

as  I can  judge  from  the  correspondence 
in  the  cases  which  have  come  before  us, 
that  what  happens  is  that  if  a patient 
writes  -in  to  the  Executive  Council : “ I 
cannot  get  any  satisfaction  out  of  Mr. 
So-and-so,  he  will  not  do  th^,  that  and 
the  other  ”,  and  then  they  get  a letter 
frorn  another  one,  then  a third  one,  they 
begin  to  make  some  enquiries  on  their 
own  and  follow  it  up,  and  finally  they 
say  that  the  doctor  must  come  to  the 
Service  Committee.  That  is  how  I 
believe  it  works. 

4829.  And  I suppose  that  a patient 

who  happened  to  be  pertinacious  might 
get  to  the  Service  Committee  by  him- 
self?  do  not  know  how  the  Service 

Committees  work.  All  I can  say  is  that 
from  the  correspondence  which  I have 
seen  in  the  cases  which  ultimately  come 
to  this  Tribunal  of  mine  it  appears  that 
there  have  always  been  a number  of 
complaints  by  different  patients,  but 
whether  if  an  individual  patient  were  to 
persevere  sufficiently  he  would  get  there 
on  his  own,  I do  not  know.  I should 
think  it  very  likely. 


4830.  And  you  are  not  in  a position 
to  express  any  opinion  whether  there  is 
a great  deal  of  dissatisfaction  which 
never  finds  expression  before  either  the 
Service  Committees  or  your  Tribunal? 

^No,  we  are  not  an  investigating 

body,  we  just  try  the  cases  that  come. 

4831.  Would  you  care  to  express  any 
opinion  on  the  secrecy  question  down 
below?  You  have  given  us  a very 
strong  view  that  at  your  level  secrecy  is 
wrong.  You  have  told  us  that  there 
seems  to  be  a good  deal  of  publicity  at 
the  Service  Committee  level,  and  that, 

you  think,  is  probably  right? 1 gather 

that  the  position  is  that  the  press  is 
admitted  to  meetings  of  the  Executive 
Councils  and  thus  learn  of  the  reports 
by  the  Service  Committees,  though  in 
ffie  garbled  version  of  “ Mr.  X ” or 
“ Mrs.  Y 

4832.  Would  you  tell  us  a little  more 
about  your  statement  that  the  Tribunal 
is  not  hearing  an  appeal  in  a sense,  but 
starts  afresh?  Is  it  possible  that  that 

would  exclude  relevant  material? -We 

only  try  the  case  on  the  material 
presented  to  us.  We  have  pleadings 
analogous  to  those  in  the  High  Court, 
that  is,  like  the  statement  of  claim — 
we  call  it  a statement  of  complaint — so 
that  the  respondent  knows  what  he  has 
got  to  meet. 

4833.  Then  how  do  the  proceedings 
go  on  in  front  of  you?  The  respondent 
practitioner  is  there  to  hear  everything 
that  is  said  and  to  be  cross-examined  and 

so  on? No,  it  is  not  like  that  at  all. 

We  are  in  no  position  to  allow  anybody 
to  cross-examine  the  respondent,  because 
he  is  not  compelled  to  give  evidence. 

It  is  entirely  his  choice  whether  he  gives 
evidence,  in  the  same  way  as  in  a 
criminal  court.  If  a man  is  defending 
himself  I would  always  say  to  him: 
“You  have  got  various  courses  open 
to  you : you  can  make  a statement  from 
the  dock  to  the  jury,  or  you  can  go  into 
the  witness  box  and  give  evidence  on 
oath,  in  which  case  you  may  be  cross- 
examined”.  We  do  exactly  the  same 
thing  to  the  practitioner  who  is  appear- 
ing in  person. 

4834.  Then  how  are  the  proceedings 

conducted? It  is  just  like  an  ordinary 

action  or  proceeding  in  a court  of  law- 
The  Executive  Council  is  usually  repre- 
sented by  counsel ; be  will  get  up  and 
open  his  case,  state  to  us  the  facts,  the 
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grounds,  refer  to  the  pleadings,  the  reply 
of  the  practitioner,  if  he  has  filed  one, 
and  indicate  to  us  generally  what  the 
nature  of  the  case  is.  He  will  then  pro- 
ceed to  call  his  witnesses  and  as  each 
of  them  goes  into  the  witness  box  the 
respondent,  either  by  his  counsel  or 
solicitor  or  in  person  if  he  is  not  repre- 
sented, will  be  given  the  opportunity  of 
cross-examining  them  exactly  as  in  a 
court  of  law.  When  all  that  is  gone 
through  and  all  the  documents  which 
the  Executive  Council  desires  to  put  in 
evidence  have  been  put  in  evidence, 
whoever  is  appearing  for  the  Executive 
Council,  the  complainant,  will  say : 
“That  is  the  case  for  the  Executive 
Council  ”,  at  which  stage  we  may  well 
say  that  there  is  no  case  for  the 
respondent  to  answer  and  that  he  can 
go,  or  that  we  think  that  there  are  some 
things  here  which  call  for  explanation. 
Then  it  is  open  to  the  respondent  to  give 
evidence  or  call  any  witnesses  he  likes. 
If  he  does  that  they  will  be  cross- 
examined  by  counsel  for  the  Executive 
Council,  and  then  when  all  the  evidence 
for  him  ha^  closed  there  will  be  speeches 
on  both  sides,  exactly  as  in  a trial. 

4835.  And  the  witnesses  called  by  the 

complainant  will  all  be  patients? Not 

necessarily.  Very  often  the  Executive 
Council  calls  the  Clerk  of  the  Council 
to  give  figures  of  the  remuneration  of 
the  respondent  over  the  various  years. 
It  may  be  material  to  see  how  his 
practice  is  falling  off.  You  also  asked 
whether  some  relevant  point  might  be 
overlooked.  It  is  entirely  for  the 
Executive  Council  to  bring  it  forward. 
I can  remember  a case  where  a solicitor 
appeared,  and  he  presented  the  case  so 
badly  that  we  threw  it  out.  I believe 
there  may  have  been  a very  good  case 
against  the  respondent,  but  the  soHcitor 
did  it  so  badly  and  we  were  not  going  to 
help  him.  So  we  are  not  always  out  to 
do  down  the  respondent. 

4836.  Sir  Geoffrey  King:  I just  want, 
Sir  Reginald,  to  go  back  to  &e  question 
of  appeal.  As  I understand  it,  in  answer 
to  Sir  Oliver  Franks,  you  said  that  you 
did  not  see  very  much  wrong- with  the 
appeal  to  the  Minister  on  this  one  way 
question : “ Should  the  doctor  after  ^ 
be  allowed  to  go  on  in  the  Service”? 
^The  theory  of  it  is  all  right. 


4837.  Now  what  I want  to  put  to  you 

is  this : the  High  Court  already  has  juris- 
diction, under  certiorari,  to  keep  you  in 
order  on  points  of  law  arising  on  proce- 
dure, or  perhaps  even  wider? It  may 

well  have. 

4838.  Have  you  in  mind  that  there 
should  be  anything  more  than  that — 

natural  justice  and  all  that? ^These 

prerogative  writs  are  _ rather  tricky 
things,  if  I may  put  it  like  that. 

4839.  I am  quite  sure  that  the  High 
Court  have  very  wide  powers  now,  but 

they  do  stop  short  of  the  merits? 

Yes. 

4840.  And,  as  I understand  it,  you 

would  not? 1 do  not  want  to  worry 

the  Queen’s  Bench  Division  with  the 
minutiae  of  the  evidence,  that  is  what  1 
feel  about  it. 

4841.  So  long  as  they  have  power  to 
correct  any  errors  that  you  might  make? 

^Yes,  and  as  my  Tribunal  has  been  at 

some  pains  to  evolve  a legal  procedure 
which  conforms  generally  to  the  prin- 
ciples adopted  in  the  courts,  it  is  all  the 
more  desirable  that  the  appeal  should 
be  heard  by  somebody  who  understands 
that  procedure.  I wiU  say  no  more. 

4842.  Lord  Balfour  of  Burleigh: 

Might  I ask  one  more  question?  In 
paragraph  8 of  your  Memorandum  you 
say:  “This  appellate  procedure  has  not 
been  regarded  as  satisfactory  by  the 
members  of  the  Tribunal  That  is 
quite  a general  statement.  I have  been 
refreshing  my  memory  about  the  com- 
position of  the  Tribunal,  and  I see  that 
there  are  two  members  appointed  by  the 
Minister  of  Health,  one  to  watch  the 
interests  of  the  Executive  Councils  and 
the  other  to  watch  the  interests  of  the 
professional  man.  They  are  both  doctors, 
are  they? ^No. 

4843.  Who  are  they?  Are  they  legal 

men? ^The  Minister  appoints  these 

persons,  but  after  consultation  with  cer- 
tain interested  bodies.  So  far  as  the 
professional  side  is  concerned,  he  con- 
sults with  the  appropriate  body.  On  the 
other  side  there  is  the  representative,  as 
you  might  call  him,  of  the  Executive 
Councils,  who  might  be  anybody.  He  is 
not  a medical  practitioner  nor  indeed 
necessarily  a lawyer. 

I have  a letter  here  from  Mr.  Lesser, 
who  is  a member  of  the  Tribunal  and 
formerly  chairman  of  the  London  Execu- 
tive Council,  He  wrote  to  me  after  he 
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had  seen  this  Memorandum  which  I 
prepared:  — 

“ If  when  a decision  is  given  by  the 
Tribunal  the  Minister  may  by  a purely 
administrative  act  reverse  that  deci- 
sion on  appeal,  not  by  way  of  formal 
judgment  but  on  a report  made  to  him 
by  one  of  his  officials,  the  status  and 
true  function  of  the  Tribunal  is  there- 
by seriously  impaired.” 

Those  are  Mr.  Lesser’s  words.  He  is 
one  of  the  people  appointed  by  the 
Minister  on  the  Executive  Council  side. 

4844.  Then  is  the  suggestion  of  an 

appeal  to  the  High  Court  your  own,  or 
may  we  take  it  that  it  would  be  the 
recommendation  of  the  other  members 
of  the  Tribunal?- do  not  think  any- 

body is  going  to  question  that. 

4845.  Sir  Oliver  Franks:  Thank  you 

Very  much. Might  I mention  one  very 

small  matter,  the  question  of  costs.  There 
is  a very  cumbersome  procedure  which 
the  Tribunal  is  anxious  to  remove.  We 
can  order  costs  but  when  we  make  an 
order  it  has  to  be  followed  by  application 
by  a member  of  the  Bar  to  the  Divisional 
Court  for  it  to  be  enrolled  in  the  High 
Court.  Nothing  can  be  done  to  stop  the 
order  {^ing  enrolled  once  we  have  made 
it,  but  it  would  be  so  much  simpler,  if  we 
were  given  the  power  to  make  an  order 
for  costs  and  that  that  should  be  as  effec- 
tive as  if  it  had  gone  all  through  this 
mill. 


Council,  not  knowing  whether  the  re- 
spondent was  going  to  appear  at  the  last 
moment,  have  had  to  bring  all  their  wit- 
nesses. Eighteen  months  ago  it  was 
almost  agreed  with  the  doctors  that 
the  rules  should  provide  that  a respon- 
dent might  be  deemed  to  have 
admitted  the  truth  of  all  or  any 
of  the  allegations  appearing  in  the  state- 
ment of  complaint  unless  he  gave  notice 
within  a certain  time  disputing  them,  but 
with  power  to  the  Tribunal  to  permit 
him  to  file  at  a later  stage,  after  the  time 
had  expired,  a notice  disputing  those 
allegations,  but  on  such  terms  as  the 
Tribunal  thought  fit.  If  he  did  it  the 
night  before  the  hearing,  weeks  after  he 
ought  to  have  done  it,  he  might  have  to 
pay  the  costs.  Such  an  amendment  of 
the  Rules  would  save  an  enormous 
amount  of  expense.  The  Ministry 

thought  that  that  was  very  reason- 
able and  they  took  it  up  with  the 
doctors,  and  I am  sorry  to  say  that  only 
last  month  we  heard  from  the  Ministry 
that  the  representatives  of  the  British 
Medical  Association  had  expressed  some 
uneasiness  about  this  provision,  lest  it 
might  seem  to  assume  the  respondent’s 
culpabihty.  That  does  rather  confirm 
that  the  doctors  are  terrified— but  of 
what?  Nothing  comes  to  us  imtil,  as  I 
have  shown,  there  has  been  some  sort 
of  investigation,  so  what  are  they  terri- 


4846.  And  that  would  be  generally 

agreed.  I think? ^I  think  so.  There 

IS  just  one  other  matter : under  the  regu- 
lations the  complainant  has  to  set  out  in 
wnting  what  his  complaint  is,  or  the 
Executive  Council  if  it  is  them.  There  is 
however,  no  provision  in  the  regulations 
whereby  the  respondent,  the  practitioner 
or  the  chemist  or  whoever  he  may  be,  is 
compelled  to  say  what  his  case  is.  But 
the  regulations  provide  that  he  may  with- 
in so  many  days  of  receiving  the  state- 
ment _ of  complaint  file  a reply,  state 
what  if  any  of  the  facts  he  admits,  and 
pnerally  what  his  position  is.  We  have 
had  sepral  practitioners,  mostly  dentists 
l am  afraid,  who  have  not  done  anything 
about  it.  They  have  been  served  with 
an  the  papers,  and  they  never  turn  up. 
We  have  been  to  Liverpool,  Peter- 
borough and  all  over  the  place,  but 
nobody  turned  up,  and  the  result  was  a 
tremendous  cost,  because  the  Executive 


HOH-/. 


j^ura 


J^aijour  o;  Burlmgh: 

Would  you  care  to  express  an  opinion 
on  whether  your  Tribunal’s  jurisdiction 
could  be  beneficially  widened,  from  the 

point  of  view  of  public  interest? do 

not  think  that  it  would  be  thought  that 
It  could,  but  we  have  got  round  one  dif- 
ficulty, If  we  think  that  the  man  really 
ought  to  be  removed  from  the  list 
because  of  what  he  has  done,  but  that  it 
IS  not  as  bad  a case  as  some — in  other 
words,  ]f  he  were  a motorist  he  would 
be  disqualified  from  holding  a licence 
for  two  years  or  five  years— although 
we  cannot  specifically  disqualify  him  for 
a period,  we  can  give  a good  hint,  and 
very  often  do : “ If  you  come  back  in  a 
year  and  apply  to  us  under  the  Act  for 
reinstatement  we  may  probably  do  it”. 
It  is  almost  like  telling  the  man  we  will 
suspend  him  for  a year. 


Sir  Oliver  Franks : We  are  very  grate- 
ful to  you  for  coming  before  us  and 
giving  your  evidence.  Thank  you. 


(The  witness  withdrew:) 
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Memorandum  submitted  by  Mr.  R.  T.  Hanwell 

Constitution  of  Rent  Tribunals 

There  is  a lack  of  information  as  to  the  qualifications  of  the  persons  appointed 
hy  the  Minister  for  Housing  as  Chairmen  and  Members  of  Rent  Tribunals,  and  an 
enquiry  addressed  by  me  to  the  Minister  of  Housing  regarding  the  qualifications  of 
the  Chairman  and  members  of  a Rent  Tribunal  (Croydon),  who  made  a decision 
in  a case  in  which  I was  a party,  elicited  the  reply  that  the  Minister  had  no  informa- 
tion on  the  matter.  Surely  it  is  essential,  in  the  interests  of  all  concerned,  that 
persons  appointed  by  the  Minister  to  serve  as  Rent  Tribunals  should  be  fully  qualified 
to  discharge  the  functions  of  these  bodies,  and  that  parties  appearing  before  Rent 
Tribunals  should  have  the  knowledge  that  decisions  are  given  by  persons  so  qualified. 

In  the  absence  of  this  information,  it  must  be  assumed  that  many  Rent  Tribunals 
are  composed  of  persons  unqualified  to  serve  on  such  bodies — not  a pleasant 
thought,  and  most  alarming  to  parties  who  are  affected  by  the  decisions  of  Rent 
Tribunals. 

Conduct  of  Business 

There  is  no  uniformity  of  practice  or  procedure  of  Rent  Tribunals,  and  they 
appear  to  conduct  their  business  very  loosely.  In  the  printed  copy  of  my  landlord’s 
application  to  the  local  Rent  Tribunal,  with  which  I was  supplied,  there  was  a 
question  to  which  my  landlord’s  reply  had  no  bearing.  Wishing  to  resolve  the 
matter,  I visited  the  Clerk  to  the  Tribunal,  who,  in  reply  to  my  query,  said  that  the 
question  had  been  amended,  and  handed  me  a cyclostyled  copy  of  the  amendment 
but  was  unable  to  say  whether  the  question  as  amended  was  contained  in  the 
original  form  of  application  to  the  Tribunal  completed  by  my  landlord. 

Subsequently,  I communicated  with  the  Rent  Tribunal  and  asked  for  a certified 
true  copy  of  ray  landlord’s  application.  I received  no  reply.  This  procedure  is 
open  to  grave  objection,  for  parties  appearing  before  Rent  Tribunals  should  be 
furnished  with  authenticated  copies  of  documents  forming  the  basis  on  which  the 
Tribunals  conduct  their  affairs. 

Also,  Rent  Tribunals  should  conduct  their  affairs  along  uniform  lines,  which  does 
not  appear  to  be  the  case,  since  I am  informed  that  the  method  of  conduct  of 
business  is  left  to  the  discretion  of  the  Tribunals. 

Terras  of  Reference 

Under  their  terms  of  reference.  Rent  Tribunals,  as  part  of  their  functions,  are 
required  to  decide  on  what  is  the  reasonable  rent  for  certain  types  of  property. 
This  direction  is  most  vague  and  indeterminate  since  no  standards  of  reasonability 
are  laid  down  in  the  Acts  under  which  they  function.  Without  standards  of 
reasonability  who  can  be  absolutely  certain  that  his  or  her  opinion  is  reasonable, 
since  reason  is  a quality  which  arises  from  many  different  factors,  such  as  education, 
environment,  social  position  and  knowledge  of  life. 

Surely  it  would  be  equitable  and  in  the  interests  of  fairness  for  all  concerned  if 
the  terms  of  reference  given  under  Acts  of  Parliament  to  Rent  Tribunals  in  this 
respect  could  more  clearly  be  defined,  and  some  limit  given  to  their  powers  to 
decide  the  rents  for  certain  types  of  property  by  either  placing  a percentage  limit 
to  the  amounts  by  which  they  can  vary  rents  or  by  placing  a ‘^stopper  ” to  the 
amount  of  rent  variation,  such  as  is  contained  in  the  Housing  and  Repairs  Act, 
1954,  relating  to  the  repairs  increase  permissible  in  respect  of  houses  let  for  the 
first  time  before  1st  September,  1939. 

Decisions  of  Rent  Tribnnals 

Rent  Tribunals  are  not  required  to  give  reasons  for  their  decisions.  This  is  most 
unsatisfactory.  Surely  parties  to  a decision  of  a Rent  Tribunal  should  be  left  in  no 
doubt  as  to  why  a decision  had  been  reached. 

In  this  connection  it  appears  that  Rent  Tribunals,  having  decided  what  is  a 
reasonable  rent  for  a property,  are  incapable  of  explaining  the  reason  for  arriving 
at  their  reasonable  decision.  A Gilbertian  situation  indeed. 
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Lack  of  Right  of  Appeal  from  the  Decisions  of  Rent  Tribunals 

At  the  moment  there  is  no  right  of  appeal  against  the  decision  of  a Rent  Tribunal. 
As  the  qualifications  of  Members  of  Rent  Tribunals  are  unknown  to  the  public  and 
the  Minister  of  Housing,  there  is  a need  for  a right  of  appeal  from  their  decisions. 
To  deny  this  right  of  appeal  is  most  unjust.  That  the  decisions  of  Rent  Tribunals* 
equipped  with  legal  or  quasi-legal  powers,  should  be  unchallengeable  is  most 
remarkable  when  even  the  decisions  of  a Lord  Chief  Justice  can  be  reversed  by  the 
Court  of  Appeal. 

In  conclusion,  I should  like  to  add  that  I consider  that  all  matters  concerning  the 
relations  of  landlord  and  tenant  and  the  determination  of  any  disputes  arising 
between  landlords  and  tenants  should  be  dealt  with  by  the  County  Courts,  and  Rent 
Tribunals  abolished.  Landlords  and  tenants  would  then  have  the  knowledge  that 
decisions  affecting  their  relationship  are  made  by  fully  qualified  persons. 

Examination  of  Witness 

Mr.  R.  T.  Hanwell 


Called  and  Examined. 


4848.  Lord  Justice  Parker:  Mr.  Han- 
well, the  Committee  have  read  your 
Memorandum  and  are  much  obliged  to 
you.  First  of  ail,  might  I ask  this.  How 
have  you  acquired  your  experience  of 

Rent  Tribunals? 1 have  acquired  my 

knowledge  by  a study  of  the  Acts.  I 
also  foresaw  their  being  formed  and 
followed  the  debates  in  Parliament  very 
closely. 

4849.  Your  knowledge  is  not  derived 
from  personal  experience  as  landlord  or 

tenant? am  a tenant  and  have  had 

personal  experience  of  a Rent  Tribunal, 

4850.  You  make  a number  of  points. 
The  first  is  that  the  Tribunal  should 
consist  of  fully  qualified  persons. 
What  are  your  views  on  that?  Should 
the  chairman  'be  a legally  qualified 

chairman?: 'I  think  he  should  be  a 

legally  qualified  chairman. 

4851.  And  the  other  two  members? 

The  ideal  constitution,  I should  say, 

should  be  perhaps  a professional  man. 

4852.  Somebody  with  experience  of 

valuation? With  experience  of  valua- 

tion, yes  ; and  that  leaves  one  member 
outstanding,  and  I should  say  I do  not 
think  it  really  much  matters  whether  he 
is  a landlord  or  a tenant,  but  I think  he 
should  'be  a landlord  or  tenant  who  has 
perhaps  made  a name  for  himself  in 
local  life,  and  therefore  his  ability  to  sit 
would  be  substantiated. 

4853.  Another  point  you  make  is  that 
there  is  no  definition  of  what  is  a reason- 
able rent. 'Perhaps  I could  read  the 

extract  from  the  Act?  This  is  section 


1 (4)  of  the  Landlord  and  Tenant  (Rent 
control)  Act,  1949 ; 

“ . . .the  rent  which  is  reasonable 
for  a dwelling-house  shall,  for  the 
purposes  of  this  section,  be  'the  rent 
which  is  in  all  the  circumstances 
reasonable  on  a lettdng  of  that  dwell- 
ing-house on  the  terms  and  conditions, 
other  than  terms  and  conditions  fixing 
the  amount  of  rent,  on  'which  the 
dwelling-house  is  let  at  the  time  of  the 
application.” 

It  does  not  define  what  is  the  yardstick 
of  reason.  As  I said  in  my  Memoran- 
dum, reason  is  a variaible  quality,  which 
varies  from  person  to  person  according 
to  quite  a numiber  of  factors,  some  of 
which  I have  enumerated. 

4854.  How  would  you  define  it? 

In  this  context  I should  say  reason  in 
regard  to  the  rent  would  be  connected 
with  what  is  a rent  for  property  similar 
in  size  and  appearance  and  locality  to 
the  property  concerned. 

4855.  If  you  are  going  to  base  it  on 

what  other  properties  are  let  for,  you 
are  seeing  what  rent  can  be  commanded 
according  to  the  ordinary  laws  of  sup- 
ply and  demand. ^Yes,  but  'With  the 

reservation,^  that  the  laws  of  supply  and 
demand  exist  in  a free  market.  Under 
rent  control  there  is  no  free  market. 

4856.  I am  afraid  I was  thinking  for 

the  moment  about  furnished  lettings. 

I am  not  personally  interested  in  fur- 
nished rents,  since  my  own  letting  is 
unfurnished. 

4857.  What  you  are  dealing  with  is 
the  1949  Act,  fixing  standard  rents  for 
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premises  first  let  after  Septeml?er,  1939? 

The  1949  Act,  as  amended  by  the 

Housing  and  Repairs  Act  of  1954. 
Prior  to  1954  iRent  Tribunals  had  only 
power  to  reduce  a rent. 

4858.  In  those  cases  you  say  the  rents 
ought  to  be  the  same  as  comparable 
premises  which  are  not  controlled,  is 

that  it? ^That  would  be  the  broad 

yardstick. 

4859.  Then  fiiere  would  be  no  need 

to  have  control  at  all,  would  there? 

No  ; the  housing  position  in  this  country 
is  not  as  one  would  wish  it ; until  we 
reach  that  state,  we  have  got  to  have 
control. 

4860.  But  as  there  has  to  be  control, 

you  are  fixing  rents  at  less  than  they 
would  command  if  there  was  no  control, 
are  you  not? Yes. 

4861.  By  what  criterion  are  you  going 

to  define  it? If  I might  take  the  posi- 

tion prior  to  the  operation  of  this 
Housing  and  Repairs  Act ; the  rent  con- 
trol of  houses  had  reference  to  the  rent 
demanded  or  obtained  when  it  was  first 
let.  If  that  rent  was  operative  on  the 
outbreak  of  war,  3rd  September,  1939, 
that  became  the  rent  controlled.  If  it 
was  let  after  3rd  September,  1939,  then 
in  the  same  circumstances  the  rent  at 
which  the  first  let  was  made  became  the 
controlled  rent,  subject  to  the  London 
maxima  and  the  provincial  maxima  of 
the  rent  control  operations. 

4862.  I am  sorry  to  keep  bothering 

you  ; are  you  saying  there  is  uo  need 
for  the  fixing  of  the  rent  of  such  houses 
by  the  tribunal? No ; that  is  a desir- 

able state,  but  since  Parliament  has  set 
up  Rent  Tribunals  we  must  take  the 
IK>sition  as  it  is,  as  distinct  from  what  is 
desirable. 

4863.  How  would  you  say  they  were 

to  fix  such  a rent? 1 am  entirely  in 

the  dark  as  to  the  reason  on  which  the 
Rent  Tribunal  operated  in  my  case. 
Therefore  I can  only  say  what  would  he 
my  reason  if  I were  placed  in  the  posi- 
tion of  a tribunal. 

4864.  What  I was  suggesting  to  you, 

Mr.  Hanweh,  was  that  necessarily  every- 
body is  in  the  dark,  because  it  is  im- 
possible to  apply  a formula  or  a calcula- 
tion in  order  to  arrive  at  the  result. 

Yes  ; that  is  when  you  have  a body  work- 
ing on  terms  of  reference  of  which  the 
yardstick  is  reason.  I say  that  no  body 
appointed  by  Parliament  should  be 


asked  to  apply  reason  unless  that  reason 
is  qualified. 

4865.  Therefore,  Mr.  Hanwell,  I was 

asking  you  what  would  you  substitute 
for  reason — what  formula  would  you  em- 
ploy?  ^I  would  say  the  rent  of  pro- 

perty of  similar  size,  character  and 
appearance,  which  I was  able  to  quote 
to  the  Rent  Tribunal.  That  is  my 
opinion,  and  that  was  my  opinion  given 
to  the  Tribunal.  I quoted  in  the  same 
road  a rent  of  property  built  by  the  same 
builder,  similar  in  size,  character  and 
appearance,  which  was  let  at  the  same 
controlled  rent  as  mine. 

4866.  And  if  you  could  not  point  to 

that,  what  would  you  do? 1 was  able 

to  point  to  that.  That  was,  in  my 
opinion,  reason. 

4867.  But  you  cannot  always  find  a 

house  next  door. 1 was  fortunate 

enough  to  do  so,  and  it  was  in  the  same 
locality  as  the  area  in  which  this  Rent 
Tribunal  had  powers  to  operate. 

4868.  That  was  in  your  case ; but  if 
you  had  not  been  able  to  find  a house, 
how  would  the  Tribunal  have  been  able 

to  decide? 1 should  still  have  quoted 

the  rents  of  houses ; I should  have  had 
to  hunt  round  to  find  one — ^I  would  have 
had  to  quote  a rent  controlled  price,  be- 
cause the  terms  of  reference  of  the  Tri- 
bunal do  not  say  that  their  reason  shall 
be  the  reason  applied  to  a house  which 
is  let  in  a free  market. 

4869.  You  go  on  to  say  that  you  would 

prefer  that  the  matter  was  dealt  with  by 
the  County  Court? 1 do. 

4870.  Of  course  a County  Court  judge 

has  no  experience  of  valuation? No, 

but  when  you  go  before  him  you  do 
know  he  is  a qualified  person  legally. 

4871.  You  say  he  is  a qualified  per- 
son, he  is  legally  qualified,  but  he  has 

no  valuation  expert  to  assist  him? If 

he  were  functioning  in  the  case  of  Rent 
Tribunals,  I would  assume  he  would 
have  valuation  experts  with  him. 

4872. 1 am  only  trying  to  find  out  your 
views.  It  is  not  merely  a matter  to  be 
dealt  with  by  the  County  Court  judge', 
it  is  to  be  dealt  with  by  a court  presided 
over  by  a County  Court  judge? — ^Yes, 
with  advisers,  if  necessary. 

4873.  Who  would  sit  with  him? 

Somebody  conversant  with  property  in 
the  neighbourhood,  it  might  be  an  estate 
agent  or  a solicitor  who  deals  with  pro- 
perty in  that  neighbourhood. 
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4874.  But  if  your  Tribunal  was  re- 
constituted as  suggested  at  the  outset, 
with  a legally  qualified  chairman,  a man 
of  valuation  experience,  and  a third 
member  respected  in  the  neighbourhood, 
would  not  you  achieve  the  same  result? 
Yes,  provided  the  court  was  desig- 
nated— it  may  be  a small  point — as  a 
County  Court,  and  not  as  a Rent  Tri- 
bunal. It  is  a slight  distinction,  but  I 
feel  it  is  one  which  should  be  made. 

4875.  I am  not  following  why  you 
want  a change  of  name.  Do  you  want 
the  procedure  the  same  as  in  the  County 

Court? :Yes  ; I have  never  actually 

appeared  in  the  County  Court,  but  I take 
it  there  are  rules  of  evidence. 

4876.  So  that  the  procedure  ought  to 

be  more  strict  and  the  personnel  pro- 
perly qualified? Yes.  From  the 

answer  I had  about  the  Rent  Tribunal, 
I can  only  assume  that  these  people  had 
no  qualifications.  I do  not  think  that 
it  is  a desirable  state  of  affairs  for  a 
citizen  to  be  placed  in — to  appear  before 
a body  composed  of  people  who  have  no 
qualifications. 

4877.  Then  again  you  say  there  should 

be  a right  of  appeal? ^Yes,  on  fact  as 

well  as  on  law.  I believe  on  law  there 
is,  but  what  that  law  is  I do  not  know. 

4878.  There  is  no  appeal  on  a point 
of  law.  So  far  as  fact  is  concerned,  if 
you  have  got  a properly  constituted  tri- 
bunal with  qualified  members,  then  J 
suppose  you  would  not  be  so  keen  on 

an  appeal  on  facts? ^Provided  their 

terms  of  reference  v/ere  defined  and  not 
given  the  broad  basis  of  reason. 

4879.  Lord  Linlithgow:  Mr.  Hanwell, 
supposing  you  had  had  a reply  to  your 
question  as  to  what  the  qualifications  of 
the  members  were,  what  steps  would  you 

have  taken? 1 know  there  was 

nothing  I could  have  done  to  upset  the 
decision,  but  it  would  have  been  a re- 
assuring factor. 

4880.  In  other  words,  if  the  members 
of  the  tribunal  had  been,  according  to 
your  definition,  qualified,  you  would  have 

been  happier  with  the  decision? Yes, 

I would  have  been  happier. 

4881.  Mr.  Burman:  You  suggested  the 
composition  of  the  tribunal  as  a legal 
chairman  and,  I think,  you  suggested  a 
member  who  knows  something  about 
valuation.  You  were  very  hesitant  about 
the  qualifications  o>f  the  third  member  of 


the  Tribunal ; you  thought  that  he  might 
possibly  be  a landlord  or  tenant.  What 
would  you  think  of  somebody,  fairly  well 
known  in  the  district,  who  was  concerned 
with  welfare  or  social  work  among 
people  who  lived  in  property  of  the  type 
likely  to  come  before  a Rent  Tribunal? 
— -A  social  worker  deals  with  problems 
which  arise  distinct  from  rents.  He  deals 
with  human  problems  over  the  whole 
field  of  human  relations. 

4882.  You  do  not  think  that  is  a very 

good  idea? No.  I would  like  to  see 

these  Rent  Tribunals  disappear  alto- 
gether. 

4883.  And  to  be  replaced  by  what? 

By  the  County  Courts.  I have  been 

opposed  in  that  argument  by  people  say- 
ing that  the  County  Courts  could  not 
deal  with  them.  I think  I am  right  in 
saying  that  on  1st  January  this  year  or 
last  year  they  had  their  powers  extended 
to  deal  with  debts.  If  the  Government 
can  increase  the  functions  of  a County 
Court  in  one  direction,  surely  they  can 
increase  them  in  all  directions,  bearing 
in  mind  that  County  Courts  already  deal 
with  disputes  between  landlord  and 
tenant  for  possession.  In  dealing  with 
those  disputes  the  judge  acquires  some 
sort  of  knowledge  of  local  conditions  in 
the  rent  field. 

4884.  If  they  did  go  to  the  County 
Court,  do  you  think  the  County  Court 
judge  would  have  to  sit  with  an  assessor 
or  somebody  who  understood  valuation 

matters?^ When  I was  faced  with 

going  before  the  Tribunal  I consulted  a 
solicitor  and  he  declined  to  represent  me. 
I do  not  know  whether  it  was  because 
of  the  disfavour  with  which  a profes- 
sional looks  upon  an  amateur — the  pro- 
fessional being  the  solicitor,  and  the 
amateur  being  the  rent  tribunal — or 
because  of  his  experience  of  Rent  Tri- 
bunals, and  particularly  the  looseness  of 
the  way  in  which  they  accepted  evidence. 

I thereupon  consulted  a local  estate  agent 
and  he,  from  experience  of  Rent 
Tribunals  and  from  the  position  of  a 
professional  in  this  field,  also  declined  to 
represent  me.  Not  wishing  to  waste  any 
further  time,  I had  to  handle  the  case 
myself. 

4885.  Mr.  Pritchard:  Can  you  help  us 
about  a point  with  regard  to  the  proce- 
dure. There  was  a printed  form  of  appli- 
cation, as  I understand  it,  to  which  your 
landlord  made  a reply.  The  reply,  you 
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say,  was  irrelevant  to  the  question 

One  of  the  questions  put  forward  to  me 
on  what  purported  to  be  my  landlord’s 
application  was  irrelevant  to  the  question 
as  framed  on  the  printed  form. 

4886.  What  was  the  question? No. 

13.  This  was  the  question. 

"If  you  are  the  owner  state  (a)  in 
what  manner  you  became  owner,  (b) 
at  what  date,  (c)  at  what  price  you 
bought  the  house,  (d)  the  amount  of 
interest  paid  on  any  mortgage  on  the 
house  ”. 

The  landlord’s  reply  was: 

“ Freehold  purchased  in  1943,  £800  ” 
it  continued: 

" Water  tanks,  structural  alterations 
to  bathroom  and  outside  painting,  out- 
side done  by  myself,  repairs  to  fences, 
etc.,  receipts  to  show,  total  £108.” 

X was  curious  as  to  why  a qu^tion 
framed  like  that  should  produce  such  an 
answer. 

4887.  Then  you  say  there  was  a 

cyclostyled  amendment? went 

along  to  the  Rent  Tribunal,  and  I was 
handed  a cyclostyled  addendum  to  that 
question,  in  which  the  questions  were 
re-framed. 

4888.  Where  did  you  get  the  original 

form  from? ^From  the  Clerk  of  the 

Tribunal. 

4889.  Was  that  the  form,  with  copy  of 

the  anwers? ^Yes. 

4890.  And  that  failed  to  tell  you  there 

had  been  alterations? ^No ; as  I said 

I was  a bit  curious  as  to  why  a question 
framed  on  the  printed  form  should  pro- 
duce such  a ridiculous  answer,  so  I 
asked  for  the  authenticated  copy — 
which  I think  would  be  the  procedure  in 
a court  of  law.  I think  it  was  reasonable 
to  ask  for  an  authenticated  copy,  but  I 
never  received  any  reply,  and  I have  not 
to  this  day. 

4891.  Where  did  you  get  the  amend- 
ment from? From  the  Clerk  to  the 

Tribunal ; when  the  original  application 
was  sent  'it  said  that  points  of  doubt 
should  be  referred  to  the  Clerk  to  the 
Rent  Tribunal  who  would  give  a deci- 
sion on  any  definite  points  of  doubt  to 
be  resolved.  I might  say,  although  my 
opinion  is  as  good  as  anybody  else’s,  I 
think  by  asking  for  that  I may  have 
prejudiced  myself.  I cannot  naturally 
put  my  finger  on  it  and  say  it  did 
prejudice  me,  but  I think  it  did. 


4892.  You  mean  by  pressing  for  the 

certified  copy? ^Yes,  it  showed  doubt 

on  the  procedure — that  I thought  there 
was  some  fault  in  the  procedure. 

4893.  How  long  ago  did  this  happen? 

March,  1955.  That  was  when  the 

extended  powers  were  given  to  the  Rent 
Tribunal  to  uplift  a rent,  as  distinct 
from  reducing  it.  Another  question  I 
asked  the  Minister  of  Housing  was,  bear- 
ing in  mind  that  the  Rent  Tribunals  had 
only  had  the  power  to  raise  rents  for 
less  than  six  months  at  the  time  they 
raised  mine,  could  I have  for  reference 
purposes  a percentage  chart  of  the  addi- 
tions given.  My  reply  from  the  Minis- 
try was  that  the  average  raising  was  30 
per  cent.  My  100  per  cent,  must  have 
weighted  that  30  per  cent,  up  from  a 
figure  perhaps  of  about  25  per  cent., 
which  was  the  average. 

4894.  Lord  Justice  Parker : Mr. 

Hanweli,  I am  not  certain  I am  follow- 
ing your  complaint  about  the  form.  You 
are  bringing  that  forward  as  an  illustra- 
tion of  slack  procedure,  is  that  it? 

Yes. 

4895.  In  fact  you  were  not  pre- 

judiced ; it  was  merely  that  this  was  a 
thing  which  ought  not  to  have  hap- 
pened.  1 cannot  say  I was  pre- 

judiced, but  it  is  just  a feeling  I have. 

4896.  On  the  addendum  for  the  new 
form,  what  were  the  questions  there? 

May  I compare  id)  with  (a)  and  so 

on?  On  the  original  form: 

“ (u)  In  what  manner  you  became 
owner 

On  the  addendum : 

“ Have  you  the  freehold  or  lease- 
hold of  the  house?” 

On  the  original  form : 

“ {b)  At  what  date?” 

On  the  addendum: 

“ What  price  did  you  pay  for  the 
house?” 

ic)  on  the  original  form; 

" At  what  price  have  you  bought 
the  house?” 

(c)  on  the  addendum: 

"What  was  the  year  purchased?” 

id)  on  the  original  form: 

“The  amount  of  interest  paid  by 
you  on  any  mortgage  on  the  house”. 
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(^0  on  the  addendum: 

“ Give  any  expenses  on  improve- 
ments or  structural  alterations  to  the 
house  since  purchased,  excluding 
decorations  and  repairs 
Then  there  is  a further  question: 

‘‘  Year  the  lease  commenced  to  run 
and  the  period  of  the  lease,  ground 
rent,  rateable  value.” 

4S97.  It  rather  looks  as  if  the  form 
you  were  sent  was  one  applicable  before 
the  1954  Act?  It  may  have  been  deal- 
ing with  the  1949  Act,  and  not  with  the 


point  of  raising  rent  for  increased  costs 
of  services  under  the  1954  Act.  Does 
it  look  like  that? ^I  am  afraid  I can- 

not say.  The  additional  function  given 
to  Rent  Tribunals  to  increase  a rent  was, 
to  get  back  to  my  old  point,  to  be  based 
on  reason,  not  on  what  structural  repairs 
had  been  done  to  the  house  over  any 
stated  period. 

4898.  Was  your  application  concerned 
with  the  1954  Act? ^Yes,  it  was. 

Lord  Justice  Parker : Thank  you  very 
much  for  coming  here  and  giving  your 
evidence. 


{The  witness  withdrew.) 

Examination  of  Witness 

Mr.  J.  E.  Perkins 


Cailed  and  Examined. 


4899.  Lord  Justice  Parker:  The  Com- 
mittee have  had  your  letters  and  have 
read  them  and  I think  I am  right  in 
saying  that  you  have  a number  of 
grievances  against  the  Ministry  of 
Agriculture,  but  you  have  not  actually 
had  experience  of  the  working  of  either 
County  Agricultural  Executive  Com- 
mittees or  the  Agricultural  Lands 
Tribunal ; you  have  never  been,  for 

instance,  under  supervision? 1 have 

never  been  under  supervision — not  under 
proper  supervision — and  I have  never 
been  under  any  orders  for  dispossession  ; 
but  I have  been  under  a type  of  super- 
vision which  is  not  covered  by  the 
Agricultural  Act  in  any  way  whatsoever 
for  the  last  ten  years.  During  that  ten 
years  I have  had  a very  great  deal  of 
experience  of  the  Committees  and  the 
Ministry  itself;  I have  been  to  the 
Ministry  on  many  occasions. 

4900.  I wonder  if  you  would  explain 
what  you  mean  by  having  in  fact  been 

under  supervision  for  ten  years. -Yes. 

When  I came  out  of  the  Services  in 
1946  I did  not  realise  exactly  what  was 
going  on.  As  you  know,  the  newspapers 
are  very  apt  to  print  all  the  good  points 
which  are  written  about  the  Committees 
whereas  they  do  not  print  very  often 
the  bad  points.  The  people  who  should 
get  letters  into  the  paper  on  the  subject 
of  bad  Committees  do  not  appear  to 
■do  so. 

4901.  Let  us  leave  the  press  out  for 
the  moment.  In  what  way  were  you 

under  supervision? The  impression  I 

had  from  the  newspapers  was  that  the 


committees  were  quite  good.  I was 
invalided  out  of  the  Royal  Air  Force  in 
1946,  and  the  doctors  told  me  that  if 
I wanted  to  live  I had  better  get  out 
of  doors.  So  I decided  to  go  into 
agriculture,  about  which  I knew  quite  a 
lot,  and  I applied  to  go  on  a college 
course.  Of  course  it  would  have  been  a 
very  good  thing  for  me.  But  I had  to 
go  before  a board  from  the  local 
Agricultural  Committee,  and  they  were 
very  definite  in  their  views.  They  said: 
“You  do  not  want  to  go  to  the  college 
at  all,  you  want  to  go  on  our  training 
course,  it  would  stand  you  in  far  better 
stead  ”.  I was  a little  bit  green  in  those 
days  and  suffering  from  a nervous  com- 
plaint, and  I accepted  this.  So  I went 
on  their  course,  and  it  was  not  until  the 
year’s  course  was  over  that  they 
informed  me  the  training  scheme  did  not 
actually  exist.  Therefore  I had  done  a 
year  as  a farm  labourer  at  £3  a week 
instead  of  £4  10s.,  and  I had  nothing  at 
all  m recognition  of  that  course.  They 
refused  to  give  me  any  letter,  not  even 
a note  to  say  that  I had  been  on  that 
course.  Therefore,  as  far  as  I was  con- 
cerned, I had  not  been  on  it ; by  that 
they  had  cheated  me  out  of  the  post-war 
training  which  I was  entitled  to  and 
which  could  have  been  worth  a lot  of 
money.  I had  no  qualflications  whatso- 
ever  to  get  a ^ job  in  agriculture,  and 
therefore  I decided  to  start  on  my  own 
in  a small  way.  I bought  a holding; 
and  this  is  very  interesting,  it  was 
derelict.  It  is  rather  amazing  it  should 
have  been  if  the  Committee  had  been 
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doing  their  work  properly ; but  it  was 
derelict.  The  amount  of  money  required 
to  put  it  into  good  order  was  very  small ; 
there  was  only  draining  required,  and 
cleaning  the  land.  I asked  the  Com- 
mittee about  the  ex-Service  grant  of 
£150.  They  said:  “Yes,  you  can 

certainly  have  that  for  draining  and 
ditching ; it  is  there  for  you.  But  you 
will  have  to  apply  for  it  on  the  proper 
form.”  I applied  for  it  for  those  reasons 
and  I was  informed  that  -it  should  be 
through  in  three  weeks,  but  that  I must 
not  do  any  of  the  work  until  it  was 
through,  otherwise  they  would  say  I did 
not  need  it.  The  first  step  -they  made  to 
do  anything  about  it  at  all  was  in  August, 
and  I applied  in  March.  It  was  a wet 
summer  and  .as  a result  my  place  was 
flooded.  In  the  end  they  came  along  and 
altered  what  I was  going  to  do  for 
draining.  They  refused  to  have  the 
ditches  done,  which  the  Ministry  had  told 
me  must  'be  done  'first,  and  insisted  on 
putting  in  a ridiculous  scheme  of  under- 
ground drainage.  The  reason  for  that, 
of  course,  was  that  they  were  short  of 
work.  The  underground  drainage 
scheme  was  placed  on  my  land,  and 
from  the  start  it  was  obvious  it  was  going 
to  flood  the  land ; and  of  course  when 
they  had  finished  it  did  flood  ithe  land 
completely  and  made  the  land  aibsolutely 
unusable.  They  then  went  off,  said  they 
had  done  a wonderful  job,  and  left  me 
with  completely  flooded  land  and  no 
hope  of  getting  any  redress  whatever.  I 
have  fought  for  fen  years,  but  appar- 
ently it  is  quite  impossible  to  get  justice 
from  Agricultural  Committees. 

4902.  What  it  really  comes  to  is  ithat 
you  feel  you  had  very  bad  advice  from 
a body  which  was  there  to  advise  you? 

Quite  so.  This  was  a tribunal  set  up 

by  the  Committee.  They  advised  me  to 
go  on  a farm  for  -a  year  under  their 
training  scheme,  and  they  very  strongly 
wanted  me  to  go  on  the  farm  of  one 
of  the  members  of  the  Committee.  I 
found  out  later  he  was  going  to  get  a 
really  keen  farm  labourer  for  £3  a week 
instead  of  £4  10s,  The  fact  was  that 
the  administrative  tribunal  tricked  me  out 
of  not  only  my  post-war  savings,  but 
the  ultimate  betterment  of  my  position. 
At  the  end  of  their  training  I was  just 
nobody. 

4903.  What  you  are  really  saying,  as 
I understand  it,  is  that  there  is  really 
no  need  for  'these  Agricultural  Executive 


Committees ; they  do  not  do  their  job 
properly  and  there  is  no  need  for  them. 

^Not  only  do  they  not  do  their  job 

properly  ; they  do  not  do  the  job  they  are 
supposed  to  be  doing. 

4904.  Therefore  you  think  they  ought 

to  be  abolished? 1 am  absolutely 

certain  they  should  be  abolished. 

4905.  You  will  appreciate,  although  it 
is  quite  right  you  should  express  your 
own  views,  that  of  course  it  is  not  for 
us  to  decide  whether  they  should  be 
abolished.  We  are  here  to  see  that, 
provided  they  do  exist,  they  do  their  job 
properly  insofar  as  they  are  not  advising, 
but  are  acting  as  a court  deciding  ques- 
tions of  supervision,  dispossession,  certifi- 
cates of  bad  husbandry,  notices  to  quit 

and  matters  of  that  sort. But  they  are 

not  acting  as  a court,  because  in  a court 
of  law  you  have  fair  play  and  you  have 
a right  of  appeal  'if  you  feel  you  have 
been  wronged  by  that  court.  But  there 
is  absolutely  no  appeal  in  a case  in  the 
hands  of  an  administrative  tribunal. 

4906.  I think  there  .is  a little  confu- 
sion ; because  insofar  as  they  are  acting 
as  a tribunal,  in  cases  of  supervision, 
there  is  no  appeal ; but  on  the  matters  of 
advice  they  are  acting  in  an  advisory 

capacity  and  not  as  a court. ^In 

matters  of  advice,  yes.  But  do  they  act 
in  matters  of  advice?  They  have  never 
acted  for  me. 

4907.  It  may  have  been  bad  advice, 
but  they  have  not  been  adjudicating  in 
any  way,  they  have  been  acting  as  an 

advisory  .body,  have  they  not? ^Yo'U 

may  say  that  of  the  board  before  which 
I appeared  for  the  ex-Service  training  ; 
but  after  I had  applied  for  this  ex- 
Service  grant  in  March  I found  myself 
under  a kind  of  supervision. 

4908.  May  I interrupt  you?  What  you 
are  trying  to  say  is  this  ; having  applied 
for  the  grant,  you  had  to  do  twhat  they 
said,  otherwise  you  would  forfeit  your 
right  to  the  grant.  In  that  sense  you 

were  under  supervision. Quite,  &r  ; 

hut  it  was  not  only  that.  They  informed 
me  the  grant  would  be  through  in  about 
three  weeks.  But  by  withholding  it  and 
doing  nothing  about  it  for  months  they 
put  me  in  a very  awkward  position, 
because  they  told  me  I was  not  to  touch 
my  draining  ; and  therefore  I had  to  risk 
the  weather.  And  by  the  time  they  did 
do  anything  about  it,  the  weather  had 
spoilt  the  land.  Then  they  came  along 
and  ffiey  altered  the  reasons  for  the 
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grant  and  said  they  were  not  going  to 
give  me  the  grant  for  doing  what  I 
wanted  to  do,  they  were  going  to  do 
what  they  wanted  to  do,  which  were 
the  very  things  they  should  not  have 
done. 

4909.  Mr.  Pritchard:  This  afternoon 
you  have  been  criticising  the  Agricultural 
Executive  Committees.  In  the  letter  you 
have  written  you  also  referred  to  the 
Agricultural  Land  Tribunals.  Have  you 
a criticism  to  make  of  the  Tribunals  as 

well  as  the  Committees? 1 have 

never  had  actual  experience  of  them. 
But  I have  been  before  about  a dozen 
Tribunals  myself. 

4910.  What  type  of  tribunals  were 

these? ^They  were  just  thought  up  on 

the  occasion  really  to  qualify  the  Com- 
mittee’s mistakes.  When  the  Agricultural 
Committee  finds  itself  in  a tight  corner 
the  procedure  seems  to  be  that  a letter 
is  written  to  the  person  enquiring  about 
the  case.  To  give  an  example ; if  I 
wrote  to  a Member  of  Parliament  and 
he  wrote  to  the  Ministry,  the  Ministry 
would  write  to  the  Committee  and  want 
to  know  what  the  matter  was  about.  The 
Committee  would  want  to  write  back  and 
say  they  had  not  done  anything  that  was 
wrong.  They  would  decide  what  they 
were  going  to  tell  the  Ministry  and  then 
they  would  hold  a board.  They  would 
call  me  before  this  board,  which  would 
sometimes  have  as  many  as  13  members, 
and  the  decision  of  that  board  would 
obviously  have  been  decided  beforehand. 
The  proceedings  in  such  a board  are 
really  quite  remarkable.  There  is  no 
sense  at  all  in  them.  But  the  result, 
composed  _ by  the  Committee,  would 
always  be  in  their  favour. 

4911.  I think  what  you  are  criticising 

then  is  the  Agricultural  Executive  Com- 
mittees and  any  ad  hoc  board  set  up 
by  that  Committee  but  not  the 
Agricultural  Land  Tribunals? ^No. 

4912.  It  is  within  the  Committee  that 

you  are  concerned  with? ^Yes,  quite. 

I have  not  had  any  experience  at  all  of 
the  actual  tribunals,  although  by  the 
Minister’s  own  words  the  other  day  in 
the  House  of  Commons  there  must  be 
something  wrong  with  them.  He  said 
that  from  the  time  the  Committee  took 
over  supervising  Lady  Garbett’s  farm 
the  standard  of  farming  dropped  to  such 
a low  level  that  there  was  nothing  left 


to  be  picked.  Surely,  if  the  Committee 
were  supervising  that  farm  they  were 
responsible  for  what  went  on  in  the 
farm? 

4913.  Lord  Justice  Parker:  May  J 
interrupt  to  make  dt  clear  ; Mr.  Pritchard 
is  asking  you  about  the  Agricultural 
Land  Tribunals.  Lady  Garbett’s  case 
never  got  to  the  Agricultural  Land 
Tribunal.  You  keep  on  talking  about 
Committees  but  he  is  asking  you  at  the 
moment  whether  you  have  any  criticism 

of  the  Agricultural  Land  Tribunal? 

Then  I had  ibetter  refrain  from  making 
any  remarks  lon  that. 

4914.  Mr.  Pritchard:  I think  the 

answer  is,  no,  and  that  you  are  con- 
cerned only  with  the  Committees? 

Yes. 

4915.  Can  you  tell  me  the  purpose  of 
one  of  these  boards  set  up  ad  hoc  by 
the  Committee  before  which  you 

appeared? 1 went  to  the  Committee 

for  this  board.  When  I got  there  they 
discovered  that  they  had  another  board 
to  deal  with,  the  same  afternoon,  at  the 
same  time,  so  they  just  went  round  the 
building  and  collected  a few  odd  people 
and  had  a board  with  those  odd  people. 

4916.  In  other  words,  your  board  was 
composed  of  these  odd  people,  was  it? 
Yes. 

4917.  What  was  the  purpose  of  this? 

^The  purpose  was  to  disqualify  a 

letter  which  was  handed  to  the  Ministry. 

4918.  To  disqualify  a letter? ^Yes, 

to  be  able  to  send  an  answer  to  the 
Ministry  saying  that  what  I had  said 
was  wrong,  although  actually  it  was 
right. 

4919.  Did  they  tell  you  in  advance  that 

this  was  the  purpose  of  it? No,  but 

that  was  the  purpose. 

4920.  They  just  invited  you  to  come 

to  a board,  did  they? They  did  not 

invite,  they  more  or  less  ordered  me. 

4921.  Lord  Justice  Parker:  May  I 

interrupt?  You  wrote  to  the  Ministry 
a letter  of  complaint? Yes. 

4922.  They  obviously  passed  that  on  to 
the  Committee  and  said:.  “Look  into 

this  ”. Yes,  but  it  is  rather  more 

involved  than  that. 

4923.  Perhaps  I am  short  circuiting  it, 

but  when  the  Committee  call  upon  you 
to  come,  you  know  perfectly  well  what 
it  is  about? ^Yes. 
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4924.  It  is  the  result  of  the  letter  you 

have  written? Yes.  To  give  you  an 

example  of  the  way  these  boards  are 
worked,  I complained  to  my  M.P.  He 
wrote  a letter  to  the  Committee  and 
asked  why  they  had  done  what  they  had 
done  and  they  brought  me  before  a 
board.  They  hired  a room  in  the  town 
and  held  this  board  with  13  members. 
One  was  the  head  of  the  Women’s  Land 
Army,  two  were  Trade  Union  represen- 
tatives and  the  chairman  was  a farm 
manager,  not  a farmer.  The  rest  were 
paid  employees  of  the  committee,  the 
very  people  who  had  got  to  write  the 
letter  back. 

4925.  Mr.  Pritchard-.  That  was  the 

composition,  what  happened? They 

brought  me  before  this  board.  The 
chairman  really  did  not  know  what  he 
was  talking  about,  he  just  sat  and 
mumbled  and  the  rest  asked  rather  silly 
questions  and  if  I began  to  speak  at  all 
the  paid  members  of  the  Committee 
would  immediately  interrupt.  The  result 
of  that  board  was  that  I said : “ Well, 
Gentlemen,  if  you  cannot  talk  any  sense 
in  this  room  you  had  better  come  out 
and  inspect  the  result  of  the  bad  draining 
of  the  Committee  on  the  land  itself  ”.  At 
the  time  of  that  board  the  land  was 
flooded — it  was  in  the  wintertime.  They 
said:  “ Right,  we  will  send  a board  out 
to  visit  your  land  and  inspect  the  drain 
Of  course,  had  they  sent  a board  out  then 
they  would  have  had  difficulty  in  walking 
round  the  fand,  but,  no,  they  waited  until 
the  spring,  until  we  had  had  about  a fort- 
night of  really  good,  drying  winds.  They 
then  informed  me  that  the  board  was 
visiting  my  farm  on  a certain  day.  I 
was  there  to  receive  them  but  only  the 
paid  members  of  the  Committee  arrived, 
the  rest  of  the  board  did  not.  They  said  : 

“ They  must  have  made  a mistake  in  the 
date  or  got  lost”.  They  walked  round 
and  in  fact  I rather  smelt  a rat  at  the 
time  because  they  were  very  interested  in 
the  state  of  the  ground  drying  out.  The 
board  was  then  brought  the  following 
week — another  appointment.  When  the 
board  arrived,  of  course,  the  ground  was 
dry,  any  ground  would  be  at  that  time, 
and’  it  was  quite  obvious  that  the  previous 
abortive  board  had  merely  been  arranged 
to  see  if  the  ground  was  dry  enough  for 
them  to  bring  the  real  people  round.  One 
of  the  people  who  came  round  was  a 
representative  of  the  Transport  and 
General  Workers’  Union.  He  had  come 
30  miles  to  be  on  this  board  and  I drew 


him  aside  afterwards  and  said ; “ Excuse 
me,  but  would  you  mind  telling  me  why 
you  are  on  this  committee,  because  you 
were  the  only  person  who  was  prepared 
to  accept  that  there  might  be  two  sides 
to  the  question?”  He  said : “ Well,  I do 
not  know',  I am  only  here  because  I was 
told  to  come  ”.  I said  : “ Who  told  you 
to  come?”,  and  he  said:  “The  Agricul- 
tural Committee”.  I said:  “Do  you 
mind  telling  me  what  you  know' 
about  land  draining?”,  he  said;  “To 
be  quite  honest,  I do  not  even  know 
what  a farm  should  look  like 
I said: — “Do  you  know  why  you  are 
here?”,  and  he  said: — “No,  except  that 
I w'as  told  to  come  He  was  obviously 
there  just  to  swell  the  numbers  of  people 
against  me, 

4926.  How  long  ago  did  this  happen? 

1 could  tell  you  exactly  on  looking  it 

up,  but  I think  it  was  1950. 

4927.  Mr.  Burman:  What  do  you 
mean  by  the  paid  members  of  the  board, 

do  you  mean  the  permanent  staff? In 

my  dealings  with  this  Committee  I have 
had  all  sorts  of  people  to  deal  wdth. 
When  you  speak  of  an  Agricultural  Com- 
mittee, there  is  an  unpaid  committee 
composed  of  the  chairman  and  members 
who  are  supposed  -to  be  local  people  who 
have  knowledge  of  farming.  I believe 
they  draw  expenses  but  not  actual  pay. 
Then  there  are  the  actual  members  of  the 
Agricultural  Committee  who  are  fulltime 
members — the  Agricultural  Officer,  for 
instance. 

4928.  From  the  Ministry,  in  fact? 

Yes,  that  is  right. 

4929.  They  are  the  Minister’s  officers 
who  with  the  other  members  act  as  the 

tribunal,  is  that  it? ^The  people  who 

act  on  the  tribunal  are  not  the  Agricul- 
tural Executive  Committee.  I have  never 
had  to  deal  with  any  of  the  members  of 
the  Committee  itself,  only  the  members 
of  sub-committees. 

4930.  Did  you  ever  get  this  grant  you 

applied  for? 1 never  got  it  in  cash, 

no. 

4931.  They  did  the  job  instead,  or  they 

did  the  job  you  have  told  us  about? 

They  said: — “ Right,  you  can  have  it  for 
draining  and  building  repairs  ”,  but  when 
in  the  end  they  did  decide  to  give  me 
the  grant  they  said : — We  are  not  going 
to  give  you  the  money  we  are  going  to 
do  the  work  and  pay  ourselves  for  it”. 
They  did  give  me  a grant  of  £50  straight 
off  and  they  said  I had  to  buy  an  in-pig 
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gilt,  which  was  rather  ridiculous  because 
I had  to  put  that  in-pig  gilt  into  a pigsty 
which  just  would  not  contain  it,  so  there- 
fore I could  not  comply  with  that  order. 
They  then  said Right,  we  will  ask 
for  that  £50  back  ”,  but  they  never  did. 
The  rest  of  the  money,  of  course,  went 
on  tWs  ridiculous  draining  scheme  which 
flooded  my  land.  1 had  to  turn  round 
and  dig  the  ditches.  I had  a contract 
with  them  for  a 50  per  cent,  grant  but 
that  grant  was  never  paid  to  me  and  I 
have  no  right  to  claim  it  in  law.  The 
rest  of  the  grant  was  spent  on  the  drain- 
ing and  they  insisted  they  had  spent  all 
the  money  which  I knew  they  had  not. 
It  took  eight  years  of  really  hard  work 
on  my  part  to  get  the  local  Committee 
to  admit  that  they  had  paid  themselves 
exactly  twice  for  the  work  they  had  done 
I was  very  fortunate  in  sending  a letter 
to  the  present  Minister  just  after  he  took 
otftce.  He  wrote  a letter  to  the  Commit- 
tee they  had  been  sitting  on  the  audited 
accounts  which  had  been  sent  to  them 
from  August  until  December — and  I 
imagine  it  was  when  they  got  the  Minis- 
ter s letter  that  they  decided  they  had 
pt  to  tell  the  truth.  They  wrote  to 
S'  j ®°try  they  had 

double,  It  was  a regrettable  error 
and  they  hoped  I would  accept  an 
apology  and  accept  the  amount  of  cash 
interest  from 

very'liTfle  ‘hen  worth 

Linlithgow.  I am  still  a 
little  bit  muddled  because  of  your  use 
of  the  word  “ board  Were  you  deal- 
ing with  what  I would  call  a panel,  or 
board  set  up  by  ’ the 
or  was  it  in  fact  not  the  A.E.C. 
a^t  all  but  the  Agricultural  Advisory 

Committee— the  A.A.C.? Well,  the 

Advisory  Committee  and  the  A.E.C. 
really  are  all  one.  They  are  now  con- 
sidering splitting  them,  of  course. 

applied  for  a grant,  which 
you  had  a perfect  right  to  do,  for  the 
schemes  you  have  described.  Normally 
yeaking,  .the  most  that  an  A.E.C.  can 
do  is  to  refuse  the  grant  if  they  do  not 
consider  that  you  are  doing  with  the 

grant  what  they  want  you  to  do'> - 

Quite. 

4934.  What  I want  to  know  is,  what 
committee  was  using  what  power  to  take 
over  and  do  the  job  themselves  in  a 
way  which  you  did  not  approve  of 
because  in  the  cases  that  I know  of.  in 
order  to  do  that,  they  have  got  to  put 


a supervision  order  on  you?  What  com- 
mittee, acting  with  what  powers,  can 
come  on  to  your  land  and  do  to  your 
land  something  which  you  did  not  want 

them  to  do? ^That  is  a point  where 

you  have  got  to  differentiate  between 
the  Agricultural  Committee  and  the  paid 
members.  It  was  the  paid  committee,  or 
the  permanent  civil  servants. 

4935.  Let  us  get  this  clear.  The  Com- 

mittee, as  such,  acts  as  a Committee  and 
the  members  of  that  Committee  usually 
act  by  the  order  of  the  whole  Committee, 
and  that  Committee  has  not  got  power, 
so  far  as  I know,  without  a supervision 
order  to  come  on  to  your  land  and  do 
what  you  do  not  want  them  to  do.  What 
I want_  to  know  is,  was  the  Agricultural 
Executive  Committee  using  a power 
which  they  do  not  possess,  if  it  was  not 
then  who  was  it? It  was  the  Agricul- 

tural Executive  Committee  using  powers 
which  they  do  not  possess. 

4936.  What  I am  trying  to  get  out  of 
you  is  whether  or  not  there  is,  or  you 
have  shown,  a loophole  by  which  a Com- 
mittee can  use  a power  of  that  sort 
against  you  and  you  have  no  redress 
against  it.  You  have  no  doubt  about 

that  in  your  mind  at  all? ^Absolutely 

none.  I can  prove  it  all. 

4937.  No  supervision  order  at  all? 

No  supervision  order  at  all,  no. 

4938.  Lord  Justice  Parker-.  Might  I 

interrupt,  because  I am  not  certain  1 
follow  this?  May  it  not  have  been  that 
although  they  had  no  power  you  agreed 
to  their  doing  it  because  you  were  afraid 
that  otherwise  you  would  not  get  a 
grant? No,  that  is  not  correct. 

4939.  In  other  words,  when  in  their 

advisory  capacity  they  came  along  and 
said : ‘You  ought  to  drain  in  this  way  ” 
you  agreed  to  it? ^No,  Sir. 

4940.  Although  it  turned  out  to  be 

bad  advice? ^No,  I had  no  alternative 

They  came  along  and  I said:  “I  want 
you  to  dig  the  ditches  ”,  but  no,  they 
were  not  going  to  touch  the  ditches  in 
fact  they  said  the  ditches  did  not  need 
digging,  that  I was  almost  entirely  in- 
correct. They  insisted  on  putting  under- 
ground draining  in— I know  the  reason 
why  they  did  that— ^but  there  was  nothing 
I could  do  about  it. 

4941.  Lord  Linlithgow:  Why  do  you 
say  there  was  nothing  you  could  do 
about  it?  They  have  no  power  without 
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a supervision  order,  so  far  as  I know,  to 
come  on  to  your  land  and  do  what  they 
did.  I am  not  a lawyer  but  I am  quite 
certain  that  the  Chairman  will  say  there 
must  be  some  redress  for  a citizen  whose 
land  is  invaded  by  an  army  of  officials 
who  are  doing  to  the  land  what  you  do 

not  want  them  to  do? 1 have  spent 

10  years  trying  to  find  that  redress  and 
I am  afraid  I have  not  found  it.  I think 
I have  investigated  every  channel  right  up 
to  His  Majesty,  the  late  King  and  Her 
Majesty,  The  Queen. 

4942.  Are  you  telling  me  that  an  Agri- 
cultural Executive  Committee  can  walk 
into  anybody’s  land  in  this  country  and 
drain  it  in  a way  you  do  not  want  them 

to  do  without  a supervision  order? 

That  is  what  they  did  to  me,  they  forced 
me  into  it. 

4943.  And  you  did  not  agree  at  all 

anywhere  along  the  line? ^Well,  I had 

to  agree  with  them  in  the  end  and  allow 
them  to  do  it. 

4944.  Why? Because  that  was  the 

only  thing  they  would  do,  they  had  got 
me  in  such  a mess,  the  land  was  flooded 
right  up  and  they  said  they  would  put 
this  underground  draining  in.  They  came 
and  did  it  and  so  far  as  I know  there 
was  no  way  of  my  stopping  them  because 
they  already  had  the  money,  you  see, 
they  had  already  paid  themselves  for  the 
job. 

4945.  How  do  you  mean,  they  paid 
themselves,  I do  not  understand  that? 
^They  had  this  government  grant. 

4946.  Which  you  had  applied  for? 

Which  I had  applied  for. 

4947.  But  they  did  not  give  it  to  you 

because  they  advised  you  not  to  use  it 
for  the  time  being  and  they  kept  it  them- 
selves?  ^They  kept  it  themselves. 

They  said  they  were  going  to  use  it. 

4948.  And  they  did  the  job  without 

your  authority? It  would  be  wrong 

to  say  without  my  authority  because  they 
made  me  sign  blank  contract  forms. 

4949.  This  is  a new  point. 1 had  to 

sign  blank  contract  forms  before  they 
would  do  anything.  I am  sure  mey 
would  deny  that  they  were  blank,  but 
they  were.  Anybody  with  any  reason 
would  admit  that  it  was  very  wrong  to 
do  underground  draining  before  the 


ditches  were  done  but  they  gave  me 
absolutely  no  alternative,  I was  com- 
pletely dominated  by  them. 

4950.  Lord  Justice  Parker:  It  really 
comes  to  this,  does  it  not,  what  I was 
putting  to  you  earlier,  that  in  that  posi- 
tion von  felt  you  were  forced  to  agree 

to  what  they  did? ^There  was  no 

alternative  you  see. 

4951.  Because  if  you  did  not  they 
would  either  put  you  under  supervision 

or  withhold  the  grant? 1 do  not  think 

they  would  put  me  under  supervision 
because  they  should  have  done  that  long 
ago. 

4952.  We  have  heard  complaints  from 
people— I thought  yours  might  be  one— 
that  once  you  go  to  ask  for  advice  it  is 
said  vou  may  be  in  this  difficulty.  If 
you  ignore  the  advice  completely  you 
run  the  risk  sooner  or  later  of  being  put 
under  supervision.  Therefore,  if  you 
go  for  advice,  you  must  be  quite  certain 
in  advance— so  it  is  said— that  you  will 
take  it  whatever  the  result,  good  or  bad. 
There  is  a lot  in  what  you  say  there. 

4953.  In  fact  you  did,  for  good  or 
ill,  because  you  thought  you  had  to, 
agree  to  their  doing  it,  you  signed  the 

forms? Yes,  I had  to  sign  a blank 

form.  I did  not  agree  to  the  system 
they  put  in  because  it  was  quite 
ridiculous  from  the  start  but  I was  forced 
to  sign  that  form  before  they  would  even 
consider  doing  anything.  I have  tried 
over  the  last  10  years  to  make  them  take 
me  to  court.  I thought  I had  achieved 
that  once  when  the  land  was  completely 
covered  in  thistles  and  they  were  about 
to  burst  into  flower  and  spread  seed  all 
over  the  neighbourhood.  A young 

member  of  the  Committee  asked  me 
what  was  I going  to  do  with  the  thistles, 
and  I replied  “nothing”.  He  said  that 
he  would  make  a report.  He  put  in  his 
report  but  I heard  nothing  more  about 
it  because  they  knew  if  they  went  to 
court  I could  bring  up  the  other  matter. 

4954.  I am  afraid  we  must  now  bring 

this  meeting  to  an  end. 1 would  like 

to  say  one  thing,  if  I , may,  that  since 
I came  out  of  the  R.A.F.  I have  'not 
been  able  to  earn  myself  a penny,  I have 
had  to  live  on  capital,  and  as  a result 
administrative  tribunals  have  more  or 
less  ruined  me. 


(The  witness  withdrew.) 
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Examination  of  Witness 


Called  and  Examined. 


4955.  Lord  Justice  Parker:  We  have 
read  your  letter  to  the  Committee.  It 
deals  with  surcharges  made  upon  you 
by  the  District  Auditor  and,  I think  you 
make  two  complaints.  First  you  were 
never  properly  informed  as  to  your 
rights,  and  secondly — this  is  a complaint 
that  vve  have  heard  from  another  quarter 
already — that  when  an  enquiry  is  held, 
it  is  held  by  a member  of  the  Ministry 

and  not  by  an  independent  person? 

Mr.  Broddle:  Yes. 

4956.  Therefore,  you  get  the  feeling 
that  the  prosecutor  and  judge  are  the 

same  person? Yes.  I want  to  go 

further  and  say  that  I feel  that,  after 
the  experience  that  I have  had  of  these 
people,  it  is  essential  that  there  should 
be  investigation  at  Ministry  level  into 
the  whole  of  the  powers  and  the  duties 
of  District  Auditors.  They  seem  to 
have  built  up  for  themselves  a procedure 
which  is  peculiar  to  them  and,  to  my 
way  of  thinking,  is  out  of  keeping  with 
that  first  principle  of  British  justice  which 
is  that  it  should  be  manifest  that  justice 
is  being  done.  In  this  case  I want  to 
say  that  it  certainly  was  not  done,  that 
facts  were  ignored  which  if  taken  to  the 
courts — which  I hoped  it  would  have 
been — ^would  have  meant  that  I would 
have  been  acquitted  as  I was  by  the 
Director  of  Public  Prosecutions.  An 
allegation  was  made  but  the  Auditor 
pleaded  immunity  so  that  I could  not  get 
at  him  for  slander. 

4957.  You  did  not  in  fact  appeal,  is 

that  right? Yes,  because  to  have 

appealed  on  facts  I should  have  had  to 
go  to  the  High  Court. 

4958.  The  amount  involved  was  under 

£500? It  was,  it  was  £3. 

4959.  Therefore  you  could  go  either 
to  the  Minister  or  to  the  High  Court? 

I could  go  to  the  Minister  for  relief, 
on  the  grounds  of  ignorance  or  some- 
thing like  that,  but  to  fight  the  case  on 
fact,  which  is  what  I wanted  to  do,  1 
could  not  do  that  without  going  to  the 
High  Court. 

4960.  You  are  saying  that  an  applica- 

tion to  the  Minister  would  not,  as  it  were, 
expunge  the  whole  thing,  but  would 
merely  entitle  him  to  say  that  in  ah  the 
circumstances  you  had  acted  reasonably 
and  could  be  excused? ^Definitely. 


4961.  Whereas  you  wanted  to  say: 

“There  is  nothing  to  excuse”? Yes, 

with  the  facts  that  I have  to  prove  that 
there  was  nothing  to  excuse. 

4962.  And  for  that  you  would  have 

had  to  go  to  the  High  Court? The 

papers  were  sent  to  the  Director  of  Public 
Prosecutions  who  said  in  his  report  that 
there  was  no  fraudulent  intent. 

4963.  You  knew,  I gather,  of  your 
rights  but  you  said  that  to  go  to  the 

High  Court  . . . Was  impossible 

financially,  yes. 

4964.  For  £3  it  was  not  an  economic 

proposition? Financially,  yes. 

4965.  And  so  what  you  are  really  say- 
ing is,  amongst  other  things,  that  in  such 
cases  as  yours  there  ought  to  be  a simple 
and  expeditious  and  cheap  method  of 

appeal? think  it  should  be  the 

County  Court,  or  to  a minor  court,  be- 
cause appeal  to  the  High  Court  precludes 
a working  man  as  I am  from  taking 
action.  I am  a gardener,  but  I would 
certainly  fight  this  in  any  court  in  the 
country  if  financial  circumstances  would 
permit  me  to.  But  I could  not  and  I 
do  not  think  that  is  in  keeping  with  tradi- 
tiona^British  justice. 

4966.  Another  point  you  make  is  that 
even  if  you  had  gone  to  the  Minister  it 
would  have  been  determined  by  some- 
body in  his  Department,  or  reported  on 

by  somebody  in  his  Department? 

There  should  be,  in  my  opinion,  a pool 
of  inspectors  independent  of  any  Minis- 
try and  perhaps  responsible  to  the 
Treasury  that  can  be  called  upon  in  any 
circumstances  to  hold  an  enquiry  and 
report  independently  to  the  Minister  con- 
cerned. At  present  you  have  the  Auditor 
and  you  have  the  inspector  probably  rub- 
bing shoulders  together  in  the  same  Min- 
istry. 

4967.  Mr.  Pritchard:  I do  not  quite 

follow  one  of  these  matters  that  hap- 
pened. You  were  asked  to  meet  the  Dis- 
trict Auditor  and  you  were  called  upon 
to  sign  a statutory  declaration? Yes. 

4968.  And  at  some  stage  you 

appealed  to  the  Minister? Yes. 

4969.  On  what  did  you  appeal  to  the 

Minister? When  I appealed  to  the 

Minister  I was  under  the  impression  from 
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the  circular  that  was  issued  setting  out 
our  privileges  that  I could  appeal  not 
only  for  relief  but  also  on  fact.  I was 
shot  down  by  the  first  words  of  the 
auditor  who  said  to  the  inspector : “ Mr. 
Inspector,  neither  you,  the  Minister,  nor 
any  other  authority  in  this  country  can 
challenge  my  facts.  Only  the  High  Court 
can  do  it  ”,  and  my  reply  to  him  was : 
“Well,  what  are  we  here  for?  I am 
not  interested  in  the  financial  side,  I am 
only  interested  in  the  accuracies  ”.  To 
which  the  Inspector  replied : “ Sorry,  Mr. 
Broddle,  I cannot  deal  with  that  I 
said : “ Well,  then  let  us  pack  up  and 
go  home  ”. 

4970.  I still  have  not  quite  got  the 

picture.  The  District  Auditor  was 
minded  to  surcharge  you  and  he  did 
surcharge  you? Yes,  he  did. 

4971.  And  then  you  appealed  to  the 

Minister,  did  you? -Yes. 

‘4972.  And  the  Minister  sent  an 
inspector,  am  I right? ^Yes. 

4973.  To  hear  your  appeal? Yes. 

4974.  And  your  complaint  now  is  that 

the  inspector  was  not  able  to  go  into 
matters  of  fact  at  all. No,  not  at  all. 

4975.  And  did  the  proceedings  come 

straight  to  an  end  then  and  there  or  did 
you  go  on  with  it? No.  The  inspec- 

tor struck  out  all  suggestion  of  mis- 
conduct. The  Minister  struck  that  out 
on  appeal  and  I did  get  that  satisfaction 
from  the  appeal.  He  left  in  the  ques- 
tion of  negligence  but  I am  going  to 
ask  the  Committee  to  examine  two  forms 
on  which  council  members  claim 
travelling  and  subsistance  allowances 
and  decide  where  the  negligence  lay. 
The  negligence  lay  not  with  me  but  the 
compiler  of  these  forms. 

4976.  Just  before  you  get  on  to  the 
form,  may  I ask  at  what  stage  the  refer- 
ence to  misconduct  was  struck  out,  was 
that  at  the  end  of  the  hearing  of  your 

appeal? About  a month  later  when 

the  report  came  from  the  Minister. 

4977.  So  you  were  heard  in  full  except 
that  you  could  not  be  heard  on  fact? 
Yes. 

4978.  And  after  the  hearing  you  were 

notified  that  the  reference  to  misconduct 
had  been  struck  out? Deleted,  yes. 

4979.  But  the  negligence  remained 

and  the  surcharge  remained? Yes.  As 

far  as  the  financial  side  was  concerried 
T was  not  interested,  but  I am  worried 


about  my  honesty  and  integrity  and  1 
will  let  no  one  challenge  that. 

4980.  Lord  Linlithgow : 1 am  not 

clear  where  the  Director  of  Public 
Prosecutions  came  in.  Did  the  District 
Auditor  say  to  you  that  the  papers  were 
going  to  the  Director  of  Public  Prosecu- 
tions, or  did  he  say  they  had  already 
been  to  the  Director  of  Public  Prosecu- 
tions?  What  occurred  was  this.  I am 

on  two  councils.  I have  been  a member 
of  the  Cleethorpes  Borough- Council  for 
25  years,  and  on  the  Lindsey  County 
Council  for  10  years.  After  the  report 
of  the  Auditor  was  made  I asked  cer- 
tain members  to  suggest  to  the  council 
that  the  papers  be  sent  to  the  Director 
of  Public  Prosecutions  with  a view  to 
prosecuting  me  in  order  that  these  claim 
forms  could  be  put  to  the  court.  As  you 
probably  are  aware,  arising  out  of  the 
1948  Act,  there  have  been  many  cases 
taken  in  the  Assizes  and  in  nearly  every 
case,  the  person  charged  has  been 
acquitted.  I am  arguing  that  if  they 
will  take  the  case  to  the  court  I am 
prepared  to  defend  it, 

I asked  them  to  send  these  papers  to 
the  Director  of  Public  Prosecutions  and 
the  Cleethorpes  Borough  Coimcil  did  so. 
The  Lindsey  County  Council  would  not 
send  them.  The  Director  of  Public 
Prosecutions  caused  the  police  to  have 
investigations  made  into  the  two  sur- 
charges, one  for  £29  for  the  Lindsey 
County  Council  and  one  for  £3 
for  the  Cleethorpes  Borough  Council. 
The  reply  from  the  Director  of 
Public  Prosecutions  was  sent  to  the 
Clerk  to  the  Cleethorpes  Council  and 
was  published  in  the  Council  minutes. 
It  said  that  there  was  no  case  to  answer 
— all  I had  signed  for  was  money  to 
meet  expenses. 

In  that  same  letter  was  a report  on 
the  Lindsey  County  Council  expenses  but 
the  Director  of  Public  Prosecutions  never 
sent  a copy  of  that  to  the  Council.  T 
have  a letter  from  the  Clerk  to  the 
Lindsey  County  Council,  to  the  effect 
that  he  knew  nothing  whatever  about  it, 
15  months  later  I had  to  threaten  legal 
action  against  the  Town  Clerk  of  Clee- 
thorpes to  produce  the  whole  of  the 
letter.  He  had  published  the  part  that 
was  applicable  to  Cleethorpes  but  not  a 
soul  knew  of  the  remainder  lOf  the  con- 
tents in  which  the  Director  of  Public 
Prosecutions  said  there  was  no  fraudu- 
lent intent,  that  to  proceed  with  the  case 
was  hopeless,  and  that  the  forms  were 
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misleading.  The  forms  are  here  and  I 
would  like  the  Committee  to  see  them. 

I am  not  a combative  fellow  by  any 
means  hut  I would  certainly  have  wel- 
comed this  going  to  court. 

4981.  Lord  Justice  Parker:  May  we 
come  back  to  this  question  of  appeal. 

I have  the  Local  Government  Act,  1933 
before  me  and  I find  that  under  Section 
229  there  is  an  appeal  on  fact  to  the 
High.  Court  if  the  amount  is  over  £500, 
if  it  is  under  £500,  the  appeal  is  either 
to  the  High  Court  or  the  Minister. 
Either  body  could  completely  quash  the 
surcharge.  Under  Section  230  it  is  pro- 
vided that  whether  or  not  there  has  been 
an  appeal  under  the  preceding  section 
there  can  be  an  application  made  to  'the 
Minister  or  the  High  Court  to  be 
excused.  There  are  the  two  separate 
things.  In  one  section  you  can  expunge 
the  surcharge  completely,  on  the  other 
you  plead  reasonable  excuse.  It  rather 
looks  as  if  in  your  case,  perhaps  by  mis- 
take or  because  you  did  not  know  the 
position,  you  have  not  appealed  as  such 
under  the  first  section  but  have  merely 
applied  under  the  second  section  to  be 

excused. May  I say  that  the  'Whole 

of  the  instructions  governing  an  explana- 
tion of  the  procedure  is  contained  in  a 
small  sheet  of  paper.  The  Auditor  defi- 
nitely told  the  inspector,  and  the  inspec- 
tor agreed  that  I could  only  appeal  to 
the  High  Court  on  fact.  If  that  is  what 
the  Act  says,  it  was  a deliberate  and 
intentional  he  and  makes  me  mo^re  deter- 
mined than  ever  to  get  to  the  'bottom  of 
it. 

If  you  look  at  a claim  form  for  travel- 
ling expenses  and  allowances  applicable 
to  members  of  the  Council  -who  travel 
you  will  see  that  it  says: — “By  railway, 
1st  Class  fare  It  provides  for  every 
mode  of  travel  but  by  railway  it  says 
“ 1st  Class  “.  When  the  Auditor  first 
saw  me  I frankly  told  him  that  I 
travelled  3rd  but  I did  claim  1st  as  an 
allowance  and  used  the  balance  to  pay 

{The  witness 


for  taxis,  for  example,  travelling  the  two 
miles  from  home  to  the  station.  My 
argument  is  that  it  is  a travelling  allow- 
ance payable  however  I actually 
travelled. 

4982.  If  I may  say  so,  I think  there 
is  something  to  be  said  for  that.  If  you 
look  at  the  very  next  heading : “ By 
public  service  vehicle  ”,  what  appears 

after  that  is : “ actual  fare  paid  

That  is  so,  but  not  .in  the  case  of  railway 
travel.  The  Auditor  said  that  for 
travelling  alLo-wances  I should  have  put 
down  what  I actually  spent  but  he  ad- 
mitted that  I could  come  to  London, 
spend  the  night  on  the  embankment, 
have  a cup  of  coffee  and  a bun  and 
claim  two  guineas  as  subsistence  allow- 
ance quite  properly.  I 'dO'  not  think  it 
would  need  a judge  of  the  High  Court 
to  say  that  that  document  is  ambiguous 
and  rotten  in  law.  In  fact  as  a result 
of  the  Auditor’s  enquiries  a new  form 
was  issued  on  which  these  ambiguities 
are  remedied.  My  point  is  that  it  was 
•not  me  who  was  guilty  of  negligence  or 
misconduct:  it  was  the  designer  of  the 
form. 

4983.  The  matter  is  made  perfectly 
clear  on  the  new  form  because  it  says  in 
Paragraph  1:  — 

“ The  rate  for  travel  by  public  trans- 
port shall  not  exceed  the  amount  of 
the  ordinary  fare  or  any  available 
. cheap  fare,  and  where  more  than  one 
class  of  fare  is  available  the  rate 
shall  be  determined  by  reference 
to  first  class  fares,  provided  that 
in  no  case  shall  the  rate  exceed 
that  which  is  actually  paid  by  the 
member  ”. 

^Yes.  That  is  the  new  form  which 

has  been,  on  a directive  from  the  Minis- 
try, issued  since  this  case  of  mine  arose. 

Lord  Justice  Parker : You  have  made 
your  point  very  clearly.  Thank  you  for 
coming. 

withdrew) 


Memorandum  submitted  by  Mrs.  G.  M.  H.  JefiEeries 

The  Agricultural  Holdings  Act,  1948,  gives  a tenant  security  of  tenure  however 
small  the  acreage  may  be  and  if  this  acreage  is  counted  with  another  small  acreage 
to  make  up  a holding,  the  landlord  is  caused  a great  deal  of  expense  in  trying  to 
get  possession  of  the  land  if  the  tenant  allows  it  to  get  in  bad  condition.  He 
may  look  after  one  part  but  not  the  other  and  when  before  an  Enquiry  the  good 
outweighs  the  bad  because  the  tenant  can  say  he  is  going  to  put  it  in  order  but 
never  does  and  no  check  is  made  by  the  Committee  to  see  that  he  does. 
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When  cases  are  before  the  Agricultural  Committees  or  Land  Tribunals  and 
colossal  amounts  are  submitted  as  production,  thorough  examination  of  the  figures 
should  be  made  to  see  how  such  figures  are  arrived  at  as  it  may  be  found  that 
production  from  another  producer’s  holding  has  been  included  which  is  most  unfair 
in  assessing  the  production  from  the  holding  under  review  by  the  Committee  or 
Tribunal. 

If  a tenant’s  total  acreage  does  not  constitute  a holding  from  which  it  is  con- 
sidered he  can  get  a living  that  holding  should  not  have  the  protection  of  the 
Act. 

If  a member  of  the  Agricultural  Committee  has  any  acquaintance  with  either 
landlord  or  tenant  in  the  case  he  should  be  replaced  by  another  person. 

When  notifying  tenant  and  landlord  of  the  Minister’s  decision  either  way,  the 
reason  should  be  given,  thus  enabling  either  party  to  assess  if  an  appeal  is 
warranted.  The  Committee’s  present  way  of  working  is  that  one  must  lodge  an 
appeal  before  receiving  the  reason  of  the  Minister’s  decision. 

Under  no  consideration  should  the  Agricultural  Executive  Committees  or  Land 
Tribunals  in  their  judgment  of  the  holding  take  into  consideration  buildings  which 
are  not  agricultural  and  not  used  for  agricultural  purposes. 

In  my  opinion  Agricultural  Executive  Committees  should  be  abolished  because 
of  the  corrupt  manner  in  which  the  Committee  sits.  Records  supplied  pending  an 
appeal  should  be  a true  record  of  the  statements  given  by  the  tenant  and  landlord 
at  the  enquiry. 

It  is  most  unfair  that  when  a Committee  inspects  the  holding  only  the  tenant  is 
advised  and  enabled  to  be  present  and  discuss  the  matter  with  the  Committee  and 
is,  therefore,  in  a position  to  sway  the  Committee’s  decision  by  explaining  things 
to  his  advantage. 

I would  submit  that  it  is  very  wrong  that  a Chairman  of  a Tribunal  has  to  rely 
solely  on  newspaper  cuttings  when  making  reference  to  past  cases  and  on  which 
he  is  assessing  costs.  ' Surely  sufficient  money  is  allotted  to  the  Department  for  the 
provision  of  a Clerk  to  take  authentic  notes  as  the  case  proceeds. 

Land  Tribunals  should  be  more  efficient  in  their  working  and  not  so  ready  to 
jump  to  conclusions. 

There  should  be  a right  of  appeal  against  excessive  costs  awarded  by  a Lands 
Tribunal. 

I have  proof  that  the  foregoing  has  happened. 


Examination  of  Witness 


Mrs.  G.  M.  H.  Jefferies 

Called  and  Examined. 


4984.  Lord  Justice  Parker:  Mrs. 

Jefferies,  I expect  your  experience  of 
Agricultural  Executive  Committees  and 
Agricultural  Land  Tribunals  comes  from 
personal  experience? It  does,  yes,  Sir. 

4985.  It  is  right  to  say  that  broadly 
speaking  you  think  that  Agricultural 
Executive  Committees  perform  no  useful 

function  and  should  be  abolished? 

That  is  so,  yes. 

4986.  Of  course,  whether  they  are  to 

be  retained  is  a matter  of  policy. 
Assuming  they  are  to  be  retained,  the 
question  remains  how  can  they  best  func- 
tion, or  in  what  ways  do  they  not  func- 
tion properly? rYes. 


4987.  You  make  a number  of  points. 

I think  ,one  which  has  been  made  by 
everybody,  and  seems,  if  I may  say  so, 
sense,  is  that  they  should  always  give 
reasons  for  their  decisions? ^Yes. 

4988.  You  also  make  another  point, 
which  I think  is  a new  one,  that  when  a 
Committee  inspects  a holding  that  only 
the  tenant  is  advised  and  enabled  to  be 

present  and  not  the  landlord? ^That 

is  so. 

4989.  Is  that  right? ^That  is  so  in 

my  county  but  it  is  not  so  in  the  ad- 
joining county. 

4990.  Which  county  is  yours? 

Wiltshire. 
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4991.  That  is  an  illustration  of  how 
the  procedure  varies  between  counties. 

It  was  a point  which  was  taken  up 

by  my  agent  who  is  in  the  adjoining 
county,  Somerset,  where  both  parties  are 
advised.  He  was  told  by  the  Committee 
that  it  was  not  their  policy  to  advise  the 
landlord,  only  the  tenant. 

4992.  Then  you  make  rather  a drastic 
accusation  that  in  your  opinion  Agricul- 
tural Executive  Committees  should  be 
abolished  because  of  the  corrupt  manner 

in  which  the  Committee  sits? That 

is  rather  a strong  word  but  I did  not 
mean  it  in  that  sense. 

4993.  Could  you  develop  what  you 

mean? ^They  are  not  corrupt  by  their 

own  action — it  is  in  administering  the 
Act.  Shall  I go  into  my  own  case? 

4994.  Only  in  so  far  as  it  will  illustrate 

the  point. When  an  application  for  a 

certificate  of  bad  husbandry  was  applied 
for  . . . 

4995.  You  as  the  landlord  applied  for 

that? ^Yes,  the  answer  was  as  for  a 

notice  to  quit.  I know  that  certain  points 
in  that  have  to  be  brought  in  but  I main- 
tain that  they  should  answer  the  applica- 
tion and  say  whether  the  land  is  good 
or  bad  in  their  opinion  and  how  they 
propose  to  deal  with  it.  But  no  reference 
to  bad  husbandry  was  made  at  all.  We 
thought  that  a certificate  would  be  given 
because  they  had  not  answered  the  appli- 
cation. 

4996.  Do  you  find  that  Committees 
hesitate  long  before  they  give  a certifi- 
cate for  bad  husbandry  because  it  does 

involve  notice  to  quit? Do  you  mean 

when  they  send  the  notice  out  as  to 
whether  they  are  going  to  grant  the  cer- 
tificate or  not? 

4997.  I mean — correct  me  if  I am 

wrong — if  the  landlord  applies  f&r  a cer- 
tificate for  bad  husbandry  and  it  is  given 
the  landlord  can  give  notice  to  quit  and 
get  rid  of  the  tenant? That  is  so. 

4998.  That  being  so,  I suppose  Com- 

mittees will,  if  possible,  shirk  the  issue  of 
deciding  whether  a certificate  of  bad  hus- 
bandry should  be  given? Well,  I 

would  say  not.  I was  before  the  com- 
mittee at  5 o’clock  one  afternoon  and  the 
next  morning  I had  the  letter  saying  that 
they  would  not  grant  the  certificate. 

4999.  They  would  not  grant  it? 

No. 


5000.  And  your  complaint  is  that  they 

would  not  give  any  reasons? ^No, 

they  did  not  give  any  reasons.  I asked 
my  agent  the  same  day  if  he  would  ask 
for  the  reasons,  and  he  said : “ I am 
sorry,  I cannot  do  that  unless  you  lodge 
an  appeal  I therefore  lodged  an  appeal 
and  on  getting  their  reasons  my  legal 
adviser  advised  me  not  to  take  it  to 
appeal  at  the  time. 

5001.  You  did  then  get  reasons;  was 

that  as  an  act  of  grace? No,  it  is 

the  usual  thing.  I understand  that  when 
you  lodge  an  appeal  you  are  then  given 
the  reasons  why  the  Minister  does  not 
allow  your  certificate. 

5002.  That  is  when  it  comes  before  the 

Agricultural  Lands  Tribunal? ^That 

is  so,  yes. 

5003.  And  then  for  the  first  time  you 

know  the  reasons? Yes. 

5004.  Just  to  follow  it  up  ; if  after  this 

you  come  to  the  conclusion  that  the 
reasons  are  good  ones,  or  reasons  that 
you  cannot  resist,  then  you  have  tO'  aban- 
don your  appeal? ^Yes. 

5005.  Is  that  where  the  question  of 
costs  comes  in  which  you  referred  to? 
^That  is  so. 

5006.  Then  your  complaint  is,  is  it,  that 
costs  ought  not  to  be  awarded  against 
you  when  you  have  withdrawn  your 
appeal  immediately  you  know  the 

reasons? No,  I do  not  altogether  say 

that,  not  reasonable  costs,  because  the 
opposite  side  may  have  prepared  a brief. 

5007.  What  happened  in  your  case? 

Well,  I would  say  that  my  costs 

according  to  my  legal'adviser  were  rather 
excessive. 

5008.  Costs  were  awarded  against  you? 
Yes. 

5009.  In  what  amount? ^Twenty 

guineas.  There  were  previous  cases  taken 
into  consideration,  you  see.  It  was  not 
awarded  just  on  the  fact  that  I had  can- 
celled the  appeal. 

5010.  In  fact,  the  costs  would  have 
probably  been  very  much  more,  would 
they,  that  was  just  a figure  fixed  by  the 

tribunal? That  was  a figure  fixed  by 

the  tribunal,  yes. 

5011.  Why  do  you  say  that  was 

excessive? ^It  was  thought  to  be 

excessive  by  my  advisers. 

5012.  I presume  they  would  have  been 
present  when  the  tribunal  decided  the 
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matter? They  were  not  present,  I was 

the  only  one  present.  I had  to  go  right 
into  Dorset  from  Wiltshire  to  answer  the 
charge.  My  legal  adviser  is  a person  who 
is  rather  costly  to  employ  and  he  could 
not  spend  the  time  travelling  a very  long 
distance  to  answer  a charge  which  would 
take  about  half  an  hour. 

5013.  Lord  Linlithgow.  You  say  that 
Land  Tribunals  should  be  more  efficient 
in  their  working  and  not  so  ready  to 
jump  to  conclusions,  can  you  elucidate 

what  you  mean  by  that? am  afraid 

the  chairman  did  jump  to  many  con- 
clusions in  my  case.  The  buildings  were 
specifically  said  not  to  be  taken  into  con- 
sideration but  he  definitely  expressed  his 
opinion  on  the  buildings. 

5014.  We  have  had  very  good  reports 
from  most  sides,  tenants  and  landlords 
and  various  bodies,  of  how  efficient  the 
Agricultural  Land  Tribunals  are.  You 

have  had  an  unlucky  experience.- 1 

have  had  a most  unfortunate  experience. 

5015.  Do  you  feel  that  you  were  not 
asked  the  right  questions,  or  do  you  feel 
they  did  not  take  sufficient  notice  of  the 
answers  you  gave  to  the  questions  they 
asked?  Can  you  be  a little  more  specific? 

1 felt  they  rather  accepted  the 

defendant’s  statements  without  confirma- 
tion of  them. 

5016.  You  thought  that  there  was  an 
error  in  their  conclusions.  Is  there  any- 
thing in  the  atmosphere  of  the  Agricul- 
tural Land  Tribunals  procedure  which 
you  can  think  of  that  might  have 
improved  the  chances  of  you  getting  a 
fair  hearing?  That  is  what  we  are  really 

after,  you  see. Am  1 right  in  thinking 

that  they  do  not  have  from  the  Agricul- 
tural Committee  all  the  papers  relating 
to  the  case,  all  the  records  of  the  matter? 

Lord  Linlithgow : There  is  one  record 
that  they  do  not  have  and  that  is  the  one 
of  the  privileged  documents. 

5017.  Lord  Justice  Parker:  They  do 
not  have  the  report  of  the  inspecting 

panel. 1 think  possibly  something  like 

that  might  help  and,  whether  the  tenant 
is  a registered  producer,  and  all  the 
things  connected  with  the  farm. 

5018.  Lord  Linlithgow:  Was  there  an 
inspection  by  the  Tribunal  of  the  land  in 
this  case,  a physical  inspection,  do  you 

remember? Yes.  I personally  did  not 

consider  it  was  good. 

5019.  You  were  told  about  it  and  you 

were  there? Yes,  I was  there. 


5020.  Lord  Justice  Parker:  Th'dt  was 
on  a previous  occasion,  was  it,  because 
on  this  last  occasion  you  withdrew  your 

appeal? That  was  when  I allowed 

notice  to  quit  to  stand,  the  tenant 
appealed  and  that  was  on  appeal. 

5021.  Lord  Linlithgow:  You  say:  “If 
a member  of  the  Agricultural  Committee 
has  any  acquaintance  with  either  landlord 
or  tenant  in  the  case  he  should  be 
replaced  by  another  person  ”.  Is  that  not 

normally  done? 1 should  not  say  so. 

Jt  appeared  in  my  case  that  a member 
was  known. 

5022.  Known  to  you? Not  to  me. 

It  might  seem  a bit  one-sided  but  it 
was  so. 

5023.  I am  not  quite  clear  what  you 
mean  by  your  second  paragraph.  You 
say : “ It  may  be  found  that  production 
from  another  producer’s  holding  has 
been  included  which  is  most  unfair  . . 

It  would  be  unfair.  How  does  that 
arise? It  happened,  it  is  a fact. 

5024.  What  you  are  saying  is  that  the 

production  figure  from  a particular  area 
was  given  as  “ X ” and  in  fact  that  figure 
“ X ” included  production  from  land  next 
door? Definitely. 

5025.  Kow  does  that  arise — ^bad 

inspection? 1 do  not  know.  If  a man 

is  not  a registered  producer  they  would 
not  know,  would  they? 

5026.  I am  not  quite  clear.  A man 
has  got  a holding  of  say  40  acres,  they 
go  out  to  inspect  and  see  what  pro- 
duction he  is  getting  from  that,  and  you 
say  that  they  get  a figure  which  also 
includes  the  production  from  the  next  40 

acres  as  well? ^If  a bank  statement  is 

submitted  showing  his  milk  cheques  for 
a certain  figure  they  would  not  know  it 
included  another  holding,  would  they? 

5027.  I am  sure  they  would  if  they 

went  and  looked. ^Yes. 

5028.  Do  not  'they  go  and  look  in  every 

case? ^That  is  a point  here. 

5029.  What  is  the  suggestion  that  arises 
from  that,  that  more  care  should  be 
taken  in  checking  the  figures  by  making 
it  invariable  that  the  members  of  the 
Committee  inspect  the  holding,  or  is  it 
a case  that  there  is  always  an  inspection 

of  the  holding? My  point  here  is 

that  at  that  time  one  was  a registered 
producer  and  the  other  was  not  a regis- 
tered producer  and  the  registered  pro- 
ducer was  taking  with  his  milk,  milk 
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from  another  holding  which  was  not 
registered. 

5030.  Was  he  the  owner  of  both 

holdings? ^No. 

5031.  He  was  putting  it  on  the  bank 

statements? It  was  included  in  his 

milk  sent  to  the  factory  every  day. 

5032.  Mr.  Bunnan : When  you  went 
before  the  Land  Tribunal  did  you  find 
it  a formal  or  an  informal  sort  of  pro- 
ceeding? Did  you  feel  able  to  get  over 

what  you  wanted  to  say? Definitely 

not.  It  was  a great  ordeal.  It  is  a thing 
that  when  I look  back  at,  I look  back 
with  fear  and  trembling.  It  was  really 
worse  than  going  before  a County  Court 
which  I have  had  to  do  before. 

5033.  You  would  have  felt  happier  if 

It  was  less  formal,  would  you? Yes 

certainly.  ' ’ 

5034.  Mr.  Pritchard:  I take  it  you 

were  not  legally  represented  on  that 
occasion? ^1  was,  yes. 

5035.  It  was  only  when  it  was  the 

question  of  costs  that  you  were  not 
legally  represented? ^That  is  so,  yes. 

5036.  Was  counsel  instructed? Yes. 

5037.  Then  in  the  case  of  the  inspec- 

tion of  the  land  by  the  Agricultural 
Executive  Committee,  that  was  where 
there  was  a dispute  between  you  and 
your  tenant ; do  I understand  it  that  the 
tenant  was  present  and  you  were  not 
present? ^That  is  so,  yes. 

5038.  You  were  not  given  the  oppor- 

tumty  of  being  present? No,  I was 

not  advised  in  any  way. 

5039.  Lord  Justice  Parker:  Just  to 
return  to  this  matter  of  the  figures  of 

{.The  witness 


one  holding  including  the  production 
figures  of  another.  I suppose  your 
advisers  were  on  to  the  point  and  were 
trying  to  show  that  the  amount  returned 
for  the  holding  could  not  have  come  off 
that  holding? They  didn’t. 

5040.  I suppose  counsel  cross-examined 

the  tenant  about  that? No,  he  did 

not,  Sir.  I was  rather  disappointed  about 
that  but  I did  not  know  how  he  was 
briefed. 

5041.  I am  not  certain  what  your 
complaint  is  against  the  Land  Tribunal 

there? If  a large  sum  is  submitted  as 

being  received  into  the  bank  by  a milk 
cheque  surely,  I think,  they  could  say, 
“ Well,  this  man  has  two  cows,  surely 
he  could  not  produce  this  amount  of  milk 
with  two  cows? 

5042.  But  if  you  and  your  advisers 
did  not  take  up  the  point  how  do  you 

expect  the  Land  Tribunal  to  do  so? 

I should  have  thought  they  would  be 
experienced  .in  the  method  of  it. 

5043.  I have  no  doubt  that  if  the 
point  was  taken  and  investigated  the 
Land  Tribunal  would  go  into  it  in  very 
great  detail  because,  in  a sense  it  is 

rather  a fraud?- As  far  as  ray 

memory  serves  me  my  counsel  did  not. 
He  may  have  done  so  but  I cannot 
remember. 

5044.  1 am  not  attaching  blame  in  any 
way  but  it  may  be  because  the  point 
was  .not  raised  it  escaped  the  eye  of  the 

Land  Tribunal. ^Yes,  possibly  I 

agree  with  that. 

5045.  Well,  thank  you,  Mrs.  Jefferies, 

fm  coming  and  giving  evidence. 

Thank  you  for  hearing  me. 

withdrew.) 
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A.  INTRODUCTION 

1.  This  memorandum  is  based  on  two  considerations.  The  first  is  that  too  little 
attention  is  paid,  when  criticisms  are  made  of  administrative  procedures,  to  the 
primary  purposes  of  such  procedures.  Thus,  the  primary  purpose  of  the  procedure 
for  the  compulsory  purchase  of  land  is  to  provide  a method  whereby  land,  needed 
by  public  authorities  for  statutory  objects,  can  be  acquired.  The  procedure  includes 
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steps  designed  to  ensure  that  the  owners  of  property  may  have  full  opportunity  for 
stating  their  objections  to  the  acquisition.  It  is  on  all  accounts  desirable  that  the 
owner  should  be  told  the  reasons  for  the  decision  : it  is  essential  that  his  statutory 
rights  to  a fair  hearing  should  be  enforceable  in  the  Courts.  But  the  primary 
purpose  of  the  procedure  is  the  promotion  of  the  public  interest.  So  also,  it  is 
the  primary  purpose  of  town  and  country  planning  procedures  to  control  the  use 
of  land  in  the  public  interest,  and  thus  to  control  it  with  equity.  One  of  the  main 
points  made  below  is  that  the  meaning  of  the  public  interest  has  remained  vague 
in  the  process  of  administration.  As  a result,  there  have  been  criticisms  of  planning 
administration — not  on  the  ground  that  the  use  of  land  should  be  uncontrolled,  but 
because  control  appears  to  be  arbitrary.  Reforms  are  therefore  needed:  they 
should  be  designed  to  improve  administrative  procedures  by  making  their  primary 
purposes — the  definition  of  the  public  interest — explicit,  and  thus  to  ensure  that 
those  powers  are  duly  exercised  in  the  public  interest.  The  requirements  of  a fair 
hearing  for  objectors  would  thereby  also  be  met. 

2.  The  second  consideration  is  our  belief  that  it  must  be  the  responsibility  of 
central  and  local  authorities  to  make  the  decisions  involved  in  the  administration 
of  statutory  powers  (such  as  decisions  on  applications  for  permission  to  develop 
and  compulsory  purchase  orders).  This  responsibility  should  not  be  transferred  to 
“independent”  or  “judicial”  bodies. 

3.  Our  memorandum  deals,  therefore,  first  with  the  responsibility  for  administrative 
decisions,  with  reference  to  town  and  country  planning  and  other  procedures  ; and 
secondly  with  some  aspects  of  the  procedures  and  policy  of  town  and  country 
planning.  Suggestions  for  procedural  reforms  are  added. 

4.  In  our  view,  the  value,  equity  and  efficiency  of  administrative  procedures  can 
be  properly  assessed  only -with  regard  to  the  whole  context  of  their  organisation, 
and  to  their  purposes  within  that  context. 

B.  RESPONSIBILITY  FOR  DECISIONS 
I.  General  Observations 

5.  There  is  a growing  tendency  to  suggest  that  difficult  and  controversial  decisions 
are  best  removed  from  the  administrative  authorities  otherwise  responsible  (Ministers 
and  local  government  authorities)  and  entrusted  to  some  “ independent  ” body.  Thus 
it  has  been  suggested  that,  for  example,  the  confirmation  of  compulsory  purchase 
orders  should  be  left  to  the  determination  of  some  such  body.  Similar  views  have 
been  expressed  concerning  the  final  decisions  in  planning  matters.  Much  is  said 
in  this  connection  about  the  undesirability  of  administrative  authorities  being  “ judges 
in  their  own  cause  This  analogy  with  the  strictly  judicial  process  seems  to  be 
of  little  value.  Where  a Minister  is  given  administrative  powers  by  statute,  the 
exercise  of  these  may  or  may  not  involve  interference  with  private  rights.  If 
there  is  such  interference,  the  statute  may  or  may  not  require  so-called  quasi-judicial 
procedures  to  be  followed.  The  existence  or  otherwise  of  this  interference  and  of 
this  quasi-judicial  procedural  requirement  cannot  by  itself  preclude  the  Minister 
from  determining  the  matter.  If  .the  Horae  Secretary,  after  a conviction  for 
murder,  instructs  an  officer  in  his  department  to  make  full  enquiries  and  to  lay 
before  him  a report  on  the  factors  which  are  relevant  when  the  Home  Secretary 
has  to  decide  whether  or  not  the  murderer  should  be  reprieved,  no  one  suggests 
that,  because  the  Home  Secretary  has  initiated  the  investigation,  he  should  not 
“ judge  the  cause  ”.  The  reductio  ad  absurdum  of  this  argument  was  perhaps  that 
advanced  in  the  Stevenage  case  where  it  was  in  effect  alleged  that  because  the 
Minister  had  expressed  the  policy  of  his  Department,  he  was  debarred  from  imple- 
menting it.  The  Stevenage  case  has  been  widely  misunderstood  but  seems  to  have 
decided  nothing  of  any  novelty,  the  House  of  Lords  determining  merely  that 
Ministerial  policy  is  not  invalidating  bias, 

6.  The  danger  of  removing  the  power  of  making  policy  decisions  from-  adminis-,, 
trative  authorities  is  obvious.  These  authorities  are  traditionally  accountable  and 
responsible  to  Parliament  and  to  the  electorate.  To  transfer  the  making  of  decisions 
to  an  “ independent  ” body  is  to  transfer  it  to  an  irresponsible  body.  Nationalisation  r 
of  industry  ha's  created  similar  problems  but  a strong  case  on  grounds  of  business  ^ 
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efficiency  can  there  be  made  out.  There  can  be  no  similar  justification,  and  much 
comparable  difficulty  and  danger,  in  removing  responsibility  from  administrative 
authorities. 

7.  Moreover,  the  “ independent  ” body  requires  “ independent  ” members  to 
decide  questions  which  are  often  the  subject  of  political  party  controversy.  To 
find  such  persons  would  be  difficult ; to  persuade  all  interested  parties  and  the 
public  that  the  proper  persons  had  been  found  might  prove  impossible. 

8.  The  responsibilities  for  providing  housing  accommodation,  schools,  fire,  police 
and  health  services,  and  for  exercising  the  vast  regulatory  functions  of  the  modern 
State,  are  in  the  hands  of  elected  persons  and  qualified  officers.  The  officers  are 
accountable  to  the  elected  persons  who  in  their  turn  are  responsible  to  the  electorate 

' and  to  Parliament.  Such  a system  of  government  is  more  satisfactory  and  safer 
than  a system  by  which  od  hoc  commissions,  committees,  tribunals,  courts  (what- 
ever they  may  be  called),  make  policy  decisions  of  the  kind  instanced  above. 

II.  The  Function  of  the  Courts 

9.  The  present  function  of  the  Courts  depends  partly  on  the  provisions  of  par- 
ticular statutes  and  partly  on  the  exercise  of  its  supervisory  powers. 

10.  The  supervisory  powers  of  the  High  Court  over  judicial  and  quasi-judicial 
functions  are  at  present  principally  used  to  control  excess  of  jurisdiction,  breach 
of  the  rules  of  natural  justice  (i.e.  procedural  rules)  and  errors  of  law  on  the 
face  of  the  record.  In  the  exercise  of  regulatory  functions  like  the  control  of 
land  use,  the  supervisory  powers  are  most  frequently  used  to  ensure  that  proper 
procedures  are  followed. 

11.  There  are  some  who  see  in  the  increased  power  of  the  Courts  a partial 
and  further  solution  of  the  problem  of  control  of  administrative  power.  From 
what  we  have  said  about  the  desirability  of  fixing  responsibility  on  to  the  adminis- 
trative authorities,  it  follows  that  we  do  not  regard  such  an  increase  as  desirable. 

12.  There  is  general  agreement  (with  which  we  concur)  that  excess  of  juris- 
diction and  breach  of  the  procedural  rules  are  essentially  and  properly  matters  for 
the  Courts.  So  also,  we  would  have  thought,  are  allegations  of  corruption  and 
bad  faith.  But  the  attitude  of  the  Courts  to  discretionary  powers  of  administrative 
authorities  has,  in  the  last  fifteen  years,  been  so  variable  that  it  is  difficult  to 
discover  what  powers  they  will  exercise  and  in  what  direction.  Thus  the  Courts, 
faced  with  statutory  powers  in  a Minister  to  act  “ if  he  is  satisfied  ” have  rightly 
refused  to  interpret  this  as  meaning  “ if  the  Courts  are  satisfied  But  the  Courts 
have  gone  to  the  extreme  of  refusing  to  go  behind  the  expression  of  the  Minister’s 
satisfaction  to  see  whether  there  were  any  grounds  on  which  the  Minister  could 
have  been  satisfied.  Liversidge  v.  Anderson  (1942)  is  the  much  quoted  example. 
On  the  other  hand,  the  extension  of  the  action  for  a declaration  and  of  the 
availability  of  certiorari  (/?.  v.  Northumberland  Compensation  Tribunal  ex  parte 
Shaw  (1952),  and  some  Rent  Tribunal  cases),  and  the  invention  of  new  quasi-tnistee 
obligations  for  public  authorities,  all  seemed  to  suggest  a revival  of  the  power 
of  the  judiciary.  But  the  recent  decision  of  the  House  of  Lords  in  Smith  v.  East 
Elloe  R.D.C.  (1956) ; where  their  Lordships  were,  in  the  majority  ; not  prepared  to 
examine  allegations  of  bad  faith,  suggests  that  the  highest  tribunal  is  not  ready 
for  such  a revival. 

13.  The  view  is  often  advanced  that  there  should  be  a right  of  appeal  on 
“ questions  of  law  ” from  all  judicial  and  quasi-judicial  decisions  of  tribunals  and 
administrative  authorities.  The  three  grounds  on  which  the  supervisory  jurisdiction 
of  the  High  Court  is  at  present  exercised  (excess  of  jurisdiction,  breach  of  procedural 
rules  and  errors  of  law  on  the  face  of  the  record)  are  all  “ questions  of  law 
In  addition  to  these  three,  the  most  important  “ question  of  law  ” is  the  meaning 
of  Acts  and  statutory  instruments.  In  many  fields  of  administrative  activity,  such 
interpretative  “ questions  of  law  ” have  little  practical  significance.  There  is  nothing 
comparable,  for  example,  in  town  and  country  planning  administration  to  the 
problems  solved  by  the  National  Insurance  Commissioner.  Similarly,  rent  tribunals 
have  to  decide  virtually  no  questions  of  law  except  those  that  go  to  jurisdiction 
and  procedure. 
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14.  Where,  as  in  national  insurance,  detailed  questions  of  statutory  interpreta- 
tion arise,  the  device  of  appointing  a barrister  or  solicitor  of  experience  to  deter- 
mine appeals  is  sometimes  adopted.  Where  a lawyer  of  the  status  of  a county 
court  or  puisne  judge  is  appointed  with  appellate  functions  within  the  scheme  of 
administration  of  a social  service,  there  would  seem  to  be  no  advantage  in 
allowing  an  appeal  on_  questions  of  law  (other  than  jurisdictional  or  procedural 
matters)  from  his  decision  to  the  High  Court.  From  tribunals  of  this  kind, 
decisions  on  the  interpretation  of  statutes  should  not,  we  suggest,  be  appealable 
whether  or  not  the  reasons  for  the  decision  appear  on  the  case  of  the  record. 

in.  Administrative  Court  of  Appeal 

15.  It  follows  from  the  emphasis  we  have  placed  on  the  necessity  of  fixing  on 
the  administrative  authorities  the  clear  responsibilities  for  the  decisions  which  must 
be  made,  that  we  do  not  favour  the  creation  of  an  Administrative  Court  of  Appeal 
having  any  policy  functions.  Such  a body  would  be  inappropriate  to  replace  local 
authorities  and  the  Minister  in  the  determinations  made  under  the  planning  Acts. 
Equally,  it  would  be  inappropriate  to  hear  substantive  appeals  from  decisions  to 
make  or  confirm  compulsory  purchase  orders. 

16.  A Court  of  Appeal  of  this  kind  is  usually  thought  of  as  being  composed 
of  a judge  of  the  High  Court  and  one  or  two  other  members,  being  retired  (or 
transferred)  civil  servants  or  other  persons,  perhaps  from  local  government  or  the 
armed  forces,  who  have  had  experience  of  administration.  The  functions  of  a 
body  so  composed  would  presumably  be  wider  than  those  of  an  ordinary  court 
of  law  and  therefore,  according  to  our  argument,  misplaced.  It  is,  indeed,  difficult 
to  see  what  valuable  service  would  be  performed  by  such  a body  hearing  appeals 
on  fact  or  law  from,  say,  the  National  Insurance  Commissioner,  the  Lands  Tribunal, 
the  National  Health  Service  Tribunal  or  even  from  Rent  Tribunals.  One  of  the 
most  cogent  reasons  for  the  establishment  of  administrative  tribunals  is  that  their 
members  become  experts  in  a difficult  or  complicated  field  of  law  and  administra- 
tion. If  from  such  an  expert  body  appeal  hes,  on  any  ground  of  substance,  to  a 
non-expert  body,  the  whole  process  is  self-defeating. 


C.  PROCEDURES  AND  POLICY 

17.  The  administration  of  town  and  country  planning  was  designed  as  a system 
of  arbitration  in  the  public  interest  between  competing  claims  for  the  use  of  land. 
Planning  policy  is  the  developing  definition  of  the  public  interest.  The  Minister’s 
discretionary  powers  in  the  planning  process — ^in  designating  new  towns,  approving 
development  plans  and  giving  appeal  decisions — are  derived  from  his  statutory 
“duty  of  securing  consistency  and  continuity  in  the  framing  and  execution  of  a 
national  policy  with  respect  to  the  use  and  development  of  land  throughout  England 
and  Wales  ”.(i) 

18.  These  propositions  are  generally  accepted.  Nevertheless,  there  are  increasing 
misgivings  about  their  moral  implications.  In  principle,  unfair  use  of  discretionary 
administrative  power  in  the  public  interest  is  a contradiction  in  terms ; arbitration 
should  not  be  arbitrary.  In  practice,  are  .there  sufficient  safeguards  for  equity  in 
the  planning  process?  So  long  as  injustice  is  sometimes  seen  to  be  done,  and 
justice — or  rather  equity — is  not  seen  to  be  done,  the  doubts  remain. 

19.  So  far  criticisms,  prompted  by  Such  doubts,  have  been  directed  mainly  against 
the  procedure  of  town  and  country  planning,  and  especially  against  the  Minister’s 
functions  in  the  procedure:  the  public  enquiries  and  appeal  hearings  held  by  his 
inspectors.  These  aspects  have  been  singled  out  for  observation  not  necessarily 
because  they  are  the  most  important  stages  of  the  process,  but  because  they  are 
the  only  stages  .that  can  so  far  be  observed  by  the  public,  and  that  also  appear  to 
bring  the  problems  of  arbitration  in  this  field  to  the  fore. 


(1)  Minister  of  Town  and  Country  Planning  Act,  1943. 
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I.  Lack  of  Information  on  Planning  Procedures 

Development  Plan 

20.  Indeed,  the  extensive  activities  of  the  146  planning  authorities  in  England 
and  Wales  (county  and  county  borough  councils)  are  barely  documented.  The 
public  knows  little  of  the  preparation  of  the  development  plan,  though  interest 
groups  which  might  be  affected  by  significant  planning  provisions  are  usually 
consulted  while  the  plan  is  being  drafted.  There  is  no  statutory  obligation  to 
publish  the  survey  report,  despite  the  insistence  in  1947  planning  doctrine  on  the 
rational,  factual  basis  of  planning  proposals.  The  proposals  are  usually  exhibited 
in  the  form  of  maps  and  diagrams,  and  also  published,  together  with  a “ written 
statement  ”,  before  the  enquiry  is  held.  But  in  this  form,  the  plan  is  an  odd 
mixture  of  precision  and  imprecision  ; it  is  far  too  technical  and  also  too  vague 
!to  be  easily  understood.  It  becomes  an  object  of  press  reports  and  public 
discussion  mainly  through  the  inquiry  when  objections  due  to  the  inevitable  mis- 
understanding of  diagrammatic  presentation  have  to  be  dealt  with,  and  when 
genuine  controversial  aspects,  too,  begin  to  be  apparent. 

Development  Control 

21.  While  at  least  a record  of  development  plans  exists,  there  is  none  at  present 
of  development  control — the  other,  in  the  long  run  more  important,  function  of 
local  planning  authorities.  The  Minister  can  answer  general  questions  on  develop- 
ment plans — on  the  number  submitted  and  approved  at  various  dates,  for  instance 
— and  he  could,  on  request,  provide  national  summaries  of  planning  proposals. 
But  the  Minister  cannot  give  reliable  answers  to  any,  not  even  to  the  most  rudi- 
mentary, questions  on  the  extent  and  effects  of  development  control — on  the  number 
of  applications  for  permission  to  develop  which  have  been  received  by  local 
planning  authorities  and  on  the  decisions,  given  since  1st  July,  1948  (the  appointed 
day  of  the  1947  Planning  Act)  or  during  any  given  month  or  year  thereafter.  As 
he  does  not  ask  the  local  authorities  for  any  regular  returns  on  these  matters,  he 
himself  does  not  know  how  many  outright  permissions,  conditional  permissions 
and  refusals  have  been,  and  are  being,  issued.  (The  occasional  returns  which  the 
Minister  may  obtain  from  some  of  the  authorities  which  keep  records;  are  not 
of  much  use  to  him.  As  he  has  no  global  picture,  nor  a systematic  sample,  he 
cannot  tell  whether  such  returns  are  representative).  He  does  not  know,  therefore, 
whether . decisions  are  predictable:  whether  definitions  of  “development”,  as  well 
as  the  reasons  for,  and  the  frequency  of,  the  various  decisions  are  fairly  consistent 
throughout  the  country,  or  within  particular  regions  ; how  many  of  the  unsuccessful 
applicants  accept  the  local  verdict  and  do  not  appeal  to  him  ; whether  the  increasing 
number  of  appeals  is  due  to  a general  increase  of  applications,  to  an  increase  of 
particular  types  of  application  or  of  adverse  decisions  as  such ; whether  develop- 
ment follows,  or  deviates  from,  the  plans  ; at  what  rate  and  in  what  manner  the 
map  of  Britain  is  being  changed.  Thus  the  Minister  himself  does  not  possess 
elementary  information,  indispensable  for  the  appraisal  of  both  policy  and 
administration. 

22.  Nor  are  the  local  planning  authorities  individually  much  better  informed. 
Quite  a number  are  not  even  aware  of  their  total  “ case  load  ”,  and  of  the  frequency 
of  the  various  types  of  decision  which  they  have  given.  Some  of  the  county 
councils,  especially,  which  have  delegated  a good  deal  of  their  development  control 
functions  to  district  councils,  find  it  diificult  to  collate  such  information.  Others, 
including  several  counties  with  extensive  delegation  schemes,  keep  fairly  detailed 
development  control  statistics  because  they  regard  them  as  essential  for  their  work. 

23.  For  the  public,  however,  the  record  of  development  control  is  by  and  large 
a closed  book,  though  there  is  a “ statutory  register  ” of  applications  and  decisions 
which  each  authority  must  keep,  and  which  is  open  to  inspection.  But  few  members 
of  the  public  are  aware  of  its  existence,  and  none  could  be  expected  to  summarise 
its  contents,  especially  as  many  local  planning  authorities  fail  to  do  so  even  for 
their  own  use.  So  far  the  Ministry  has  been  unable,  and  the  local  authorities 
have  not  thought  it  necessary,  to  issue  annual  or  even  occasional  reports  on  this 
important  field  of  administration — a striking  omission  by  comparison,  for  example, 
with  official  publications  on  education  and  public  health. 
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H.  Appeals  to  the  Minister 

24.  It  is  not  surprising,  therefore,  that  attention  is  focussed  on  appeals  as  a 
“ public  ” hearing  (though  few  members  of  the  public  are  ever  present)  and  as  the 
sole  stage  in  the  whole  process  of  development  control  which  gains  publicity,  and 
about  which  some  general  information  is  available.  But  this  information  is 
lamentably  scarce,  and  as  it  is  produced  out  of  context,  it  is  also  misleading. 


Number  of  Appeals 

25.  To  date,  the  Ministry  has  published  two  sets  of  global  figures  on  the  number 
of  appeals  (excluding  those  relating  to  advertisements)  which  have  been  lodged 
and  decided. (^)  These  figures  are  as  follows : 


Appeals  Decided 


Year 

Total  Number 

Per  cent. 
Allowed 

Appeals  Withdrawn 
Total  Number 

1947  ... 

f*  1,337 

31-0 

1,144 

1948  ... 

1 1,255 

34-0 

1,495 

1949  ... 

1,937 

40-0 

2,300 

1950  ... 

2,266 

44-0 

1,531 

1951 

1,813 

44-0 

1,447 

1952  ... 

2,304 

54-0 

1,222 

1953  ... 

2,219 

45-0 

1,292 

1954  ... 

3,167 

42*0 

1,761 

Total 

16,298 

43-0 

12,192 

* (The  figures  up  to  1st  July,  1948,  not  shown  separately  in  the  Ministry  report,  relate  to 
appeals  under  the  1932  Planning  Act.) 

26.  At  the  end  of  1954,  there  were  2,133  cases  outstanding. 


The  Ratio  of  Appeals 

27.  Though  the  absolute  number  of  appeals  appears  to  be  rather  large,  they 
are  relatively  rare.  A survey  of  development  control  decisions  in  England  and 
Wales  during  1951  (excluding  advertisements)  showed -that  only  about  one  in  ten 
of  all  unsuccessful  applications  to  local  planning  authorities  had  to  be  settled 
by  the  Minister  on  appeal.(2)  As  the  refusal  rate  itself  was  rather  low  (about  one 
in  ten  of  all  applications  was  refused  by  local  planning  authorities)  only  one  in  a 
hundred  of  all  applications  was  subject  to  ministerial  arbitration. 


(*)  Town  and  Country  Planning,  1943-1951.  April,  1951,  Cmd.  8204,  pp.  179-180.  Report 
of  the  Ministry  of  Housmg  and  Local  Government  for  the  period  1950-51  to  1954  August  1955 
Cmd.  9559,  p.  152.  ’ 

(^)  This  enquiry  was  part  of  a general  study  of  planning  administration  carried  out  by  the 
Social  Research  Unit,  Department  of  Town  Planning,  University  College  London.  Similar 
data,  covering  counties  only,  have  been  collected  for  several  years,  though  not  for  all  counties, 
nor  continuously,  by  the  County  Planning  Officers’  Society.  But  as  these  returns  were  not 
provided  in  a uniform  and  precise  form  by  all  the  members  of  the  society  (advertisement  applica- 
tions, for  instance,  were  included  in  some  cases  and  not  in  others  and  carmot  be  separated), 
they  are  not  strictly  comparable.  Nevertheless,  to  our  knowledge,  these  two  enquiries,  so  far 
unpublished,  are  the  sole  sources  of  information,  however  limited,  on  development  control  in 
England  and  Wales. 
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Development  Control  Decisions  in  England  and  Wales  during  1951, 
excluding  advertisement  control 

Estimate  of  decisions  given  by  145  local  planning  authorities 
(i.e.,  excluding  the  Scilly  Isles). 

No.  Per  cent. 

Total  L.P.A.  Decisions 187,830  100-0 

Refusals  17,183  9*0 

Appeal  Decisions  1,810  TO 

No.  of  decisions  per  1,000  total  population  of  England  and  Wales:  4-3 

No.  of  refusals  per  1,000  total  population  of  England  and  Wales:  0-4 

(This  estimate  is  based  on  the  full  and  precise  returns  provided  by  45  counties 
and  59  county  boroughs,  i.e.,  by  104  local  planning  authorities  which  together 
cover  over  two-thirds  of  the  country’s  total  population.  The  analysis  of  these 
returns,  together  with  the  less  detailed  information  provided  by  most  of  the 
remaining  41  authorities,  made  it  possible  to  give  the  global  estimate.  In  considering 
it,  especially  the  number  of  appeals  in  relation  to  refusals,  two  qualifications  have 
to  be  borne  in  mind.  First,  there  are  appeals  not  only  against  refusals  of  planning 
permission,  but  also  against  conditions  which  the  authority  attaches  to  a planning 
permission.  Such  conditional  approvals  occur  frequently,  though  appeals  against 
them  are  rare.  There  is  also  a third,  even  smaller  group  of  appeals  against  decisions 
under  section  17  of  the  1947  Planning  Act — i.e.,  against  the  verdict  that  development 
is  involved  and  that  therefore  planning  permission  is  required.  Second,  the 

Minister’s  appeal  decisions  of  any  one  year  do  not  necessarily  relate  to  the  local 
decisions  of  that  year — i.e.,  more  appeals  might  have  been  lodged,  and  not  subse- 
quently withdrawn,  during  a given  period  than  have  been  dealt  with.  However, 
additional  information,  not  here  shown,  confirms  the  estimate  ; in  fact,  about  one 
in  ten  of  the  unsuccessful  applicants  used  the  appeal  procedure  in  1951.  There  are 
also  indications  that  this  ratio  has  remained  fairly  constant ; it  appears  that  the 
recent  increase  in  the  number  of  appeals  corresponds  to  a general  increase  in 
applications,  and  in  particular  of  those  for  industrial  and  commercial  development 
for  which  the  appeal  procedure  has  been  most  readily  used.) 

28.  The  estimate  shows  that  in  some  respects  development  control  is  far  less 
formidable  than  has  been  suggested  by  the  lack  of  oflScial  information  about  it. 
From  the  point  of  view  of  the  administrator,  the  proportion  of  rejected  cases  may 
appear  to  be  rather  small,  though  from  the  point  of  view  of  the  applicant  the 
probability  of  obtaining  a negative  answer  is  not  negligible.  But  as  appeals  occur 
only  in  exceptional  cases,  it  would  be  wrong  to  judge  the  conduct  of  planning 
control  entirely  on  the  basis  of  appeals,  however  irksome  some  aspects  of  their 
procedure  may  be. 

Variations  in  Decisions 

29.  Nor  do  the  broad  figures  here  presented  provide  more  than  a bare  outline. 
They  conceal  important  variations.  V^ile  the  frequency  of  adverse  decisions,  for 
example,  is  roughly  the  same  in  counties  and  county  boroughs,  appeals  against 
such  decisions  are  more  frequent  in  the  former  than  in  the  latter.  In  the  counties, 
moreover,  the  volume  of  applications  and  the  incidence  of  positive  decisions  differ 
considerably.  The,  smaller  the  county  is  (in  terms  of  population  size)  the  greater 
is  its  case  load  (because  the  parcels  of  development,  too,  are  small)  and  the  more, 
lenient  is  the  treatment  of  applicants.  In  other  words,  in  the  smaller  counties, 
there  are  more  applications  (per  1,000  total  population),  and  these  are  approved 
more  often,  comparatively,  than  in  the  larger  ones.  (There  are  no  similar  obvious 
variations  in  the  number  and  types  of  decisions  given  by  county  boroughs.) 

30.  It  might  be  thought  that  the  small  counties  are  more  lenient  because  they 
have  to  deal  with  a host  of  minor  proposals.  Indeed,  it  might  well  be  assumed 
that  applications  for  small-scale  development  have  a higher  chance  of  being 
approved  than  those  for  large-scale  development.  While  the  general  statistics 
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suggest  such  an  interpretation,  a more  detailed  study  shows  opposite  tendencies : 
tiny  parcels  of  development  are  often  regarded  as  equally  controversial  as  the  bulky 
ones,  or  even  as  more  controversial ; the  applications  referring  to  them  are  sometimes 
even  more  likely  to  be  rejected. 

31.  Thus  in  one  county,  where  the  decisions  given  during  3^  years  were  analysed 
in  considerable  detail,  it  was  found  that  almost  twice  as  many  applications  for  one 
“residential  unit”  were  refused  as  applications  for  21  or  more  units:  15  per  cent, 
.in  the  first  category,  as  compared  with  8 per  cent,  in  the  second  and  10  per  cent, 
in  the  intermediate  category  of  applications  for  2 to  20  units.  And  yet  the  Minister 
heard  of  far  fewer  refusals  given  to  “ small  ” developers  than  to  others : appeals 
were  submitted  by  one  in  eight  of  the  unsuccessful  applicants  in  the  former  group, 
but  fay  more  than  one  in  four  of  those  in  the  latter. 


Use  of  Appeal  Procedure 

respect,  planning  control  does  not  appear  to  operate  fairly.  The 
probability  of  obtaining  a negative  answer  is  not  evenly  distributed.  It  tends  to 
be  greater  for  the  “ small  ” than  for  the  “ large  ” developer  ; for  instance,  the  man 
who  \yants  to  convert  one  house  or  to  build  a workshop  has  to  be  more  pessimistic 
than  the  industrial  firm  that  wants  to  establish  a factory  or  the  local  authority 
that  proposes  to  develop  a housing  estate.  And  the  first,  the  “small”  developer 
IS  at  a double  disadvantage:  he  is  also  less  likely  than  the  latter  to  appeal  to  the 
Minister  when  he  has  received  an  adverse  decision.  Often  he  himself  has  not,  or 
assumes  that  he  has  not,  sufficient  knowledge  of  the  procedure  ; he  may  not  be  able 
V appeal  or  to  postpone  an  investment  until  the  Minister  gives  his 


f “small”  developer  who  is  intimidaled  by  the  quasi-judicial 
features  of  appeal  proceedings.  As  there  is  no  legal  aid  for  administrative  tribunals 
f cannot  afford  to  pay  the  fees  of  counsel  or  a technical  witness 

authority  is  always  represented  by  its  legal 
Md  technical  officers.  (On  the  other  hand,  if  the  applicant  asks  a prominent  Q C 
forma!  Spokesman,  the  authority  will  do  likewise.)  The  hearings  are  rather 

rormal . there  are  usually  arguments  and  counter-arguments  by  lawyers  and 
technical  experts,  and  cross-examination  of  witnesses.  In  the  circumstances  the 
applicant  may  well  feel  that  aU  this  is  above  him,  and  that  from 

S I ^ t™st  himself 

to  state  his  case  unaided,  he  will  forego  his  right  of  appeal.  In  practice,  there  is 
not  at  present  equality  of  opportunity  to  use  the  appeal  procedure. 

Reasons  for  Appeal  Decisions 

34  As  an  instrument  of  arbitration  the  appeal  to  the  Minister  is  thus  not  as 
significant  as  it  has  been  thought  to  be.  It  is  not  often  used,  and  it  is  not  Xavs 
aP^al  occurs  at  a critical  stage  of  the  planning  prcSSs,  wten 
a conflict  of  views  between  an  applicant  and  the  planning  authority  has  to  be 
resolved  by  the  Minister,  it  has-or  could  have-nevertheless  consideSble  import- 
ance as  a measure  of  disagreement  between  the  planners  and  the  planned  and  as 
a signpost  moreover,  to  Iwal  and^  national  policy.  For  can  it  not  be  ’assumed 
ffiat  m refusing  an  application  (or  m imposing  conditions)  the  local  authority  has 
to  state  its  views  more  explicitly  than  m approving  one?  And  the  Minister  is 
of  course,  supposed  to  base  his  verdict  on  national  policy. 

■ been  various  official  pronouncements  on  the  importance  of  appeals 

in  this  respKt.( ) It  has  been  said  repeatedly  that  these  decisions  would  serve  to 
illustra  e and  thus  to  develop  policy:  they  should  and  would  show  how  planning 
principles  are  applied  and  clarified,  and  they  should  therefore  be  widely  known 
36.  In  the  circumstances,  their  concealment  in  ministerial  files  is  a disappoint- 
ment.  Only  the  cont^tants  themselves— the  appellant  and  the  local  planning 
authority— get  some  mkhng  of  the  Minister’s  “mind”  (or  rather  of  that  of  thl 
civil  servant  who  writes  to  them  on  the  Minister’s  behalf).  In  the  letter  which  is 

Septemtoi introduction  to  the  first  Bulletin  of  Selected  Appeal  Decisions, 
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sent  to  them  to  announce  the  ministerial  decision,  the  reasons  for  it  are  stated 
briefly,  without  detailed  reference  to  the  considerations  derived  from  the  evidence 
given  at  the  hearing,  from  other  sources,  or  from  other  decisions,  which  were 
regarded  as  being  relevant.  As  is  well-known,  the  Inspector’s  report  is  not  published. 
M-c^re  surprising  still,  only  a fraction  of  all  appeal  decisions  (as  stated  in  the  decision 
letters)  has  ever  been  published  by  the  Ministry:  the  eleven  numbers  of  the- 
Bulletin  of  Selected  Appeal  Decisions  which  have  so  far  been  issued  cover  only  229 
cases,  out  of  the  total  of  16,298. (^)  (As  the  last  bulletin  was  published  in  September, 
1952,  it  is  rather  puzzling  to  read  in  the  Ministry’s  report  on  the  period  1950-51 
to  1954,  Cmd.  9559,  p.  75,  that  “The  Department  also  continued^-)  the  issue  of  the 
series  of  bulletins  of  selected  appeal  decisions  for  the  information  of  developers 
and  authorities  Perhaps  this  sentence  should  be  regarded  as  an  example  of 
ministerial  “ overstatement  ”.) 

37.  It  is  not  only  the  contestants  themselves — the  appellant  and  the  local  authority 
— ^who  have  the  right  to  know  the  arguments  and  considerations  which  have  been 
influential  in  settling  their  case.  The  general  public,  too,  are  entitled  to  this 
information.  They  should  be  told  how  the  custodians  of  the  “ public  interest  ” — 
the  local  authority  and  the  Minister — interpret  the  public  interest:  in  other  words, 
why  and  how  the  disagreement  between  the  appellant  and  the  local  authority  has 
arisen,  and  how  it  has  been  resolved.  They  should  know  what  the  policy  is  from 
which  the  Minister  derives  the  mandate  of  his  discretionary  policy  function  as 
an  arbiter.  What  does  he  call  “policy  ”,  and  has  he  got  one?  Indeed,  it  may  well 
be  argued  that  the  appeal  hearing,  as  the  development  control  inquiry,  has  the 
twin  purpose  of  informing  the  mind  of  the  citizen  as  well  as  that  of  the  Minister. 

38.  These  considerations  alone  provide  a strong  reason  for  recommending  the 
puiblication  of  all  appeal  decisions  as  well  as  of  inspectors’  reports.  And  the  need  for 
publication  is  confirmed  by  the  arguments  against  it  put  forward  by  government 
, spokesmen,  ilt  is  isaid,  for  example,  that  publication  would  be  embarrassing 
because  the  Minister’s  decision  is  occasionally  contrary  to  the  advice  given  by  the 
Inspector.  ' But  how  could  this  possibly  be  embarrassing  if  the  Minister  ^Ifils 
his  obligations  adequately?  Are  these  not  the  very  cases  which  would  justify 
the  Minister’s  functions?  For  unless  he  has  a policy — a set  of  value  judgments 
for  the  approval  of,  and  discrimination  between,  verifiable  technical  criteria — 
he  would  hardly  (in  principle)  be  entitled  to  disagree  with  his  technical  advisers, 
nor  to  act  as  the  final  arbiter.  It  is  also  said  that  the  inspectors’  reports  would 
have  to  be  written  far  more  carefully  and  comprehensively  than  they  are  now 
written  if  they  were  to  be  published.  This  objection  against  publication  is  the 
most  telling  argument  for  it.  Publication,  it  appears,  is  essential  to  encourage 
thorough  presentation  and  consideration  of  the  evidence.  At  present,  it  is  not 
known  how  the  inspector  interprets  the  evidence  given  at  the  hearing.  It  is  this 
uncertainty  and  the  suspicion  that  bias  may  be  introduced  through  an  incomplete 
highly  selective  summary  of  the  evidence,  which  makes  the  proceedings  appear 
to  be  so  arbitrary,  and  their  elaborate  paraphernalia  so  meaningless. 

in.  Planning  Policy 

Criteria  of  Appraisal 

39.  Publication  of  inspectors’  reports  and  appeal  decisions  would  perhaps  also 
prompt  the  Minister  to  state  his  criteria  of  appraisal,  and  thus  to  give  explicit 
advice  to  local  planning  authorities  and  developers  alike.  That  does  not  appear 
to  have  been  done  so  far.  In  the  few  published  decisions,  and  in  others  which 
we  have  read,  as  well  as  in  the  general  official  publications,  the  Minister  invariably 
stresses  the  unique  features  of  each  case  ; he  avoids  generalisations  ; indeed,  he 
seems  unwilling  to  establish  principles  other  than  that  “ each  case  should  be  treated 
on  its  own  merits  As  a result,  the  criteria  seem  to  be  ambiguous  and  often 
even  nebulous — another  reason  for  the  lack  of  confidence  in  this  procedure  of 
arbitration. 


(})  A few  decisions  have  also  been  published  in  technical  and  legal  journals.  Local  planning 
authorities  keep  files  of  appeal  decisions  referring  to  their  own  cases.  The  files  (or  a central  filel^ 
of  all  the  appeal  decisions  kept  in  the  Ministry  are  not  open  to  inspection  by  outsiders. 

(2)  Our  italics. 
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40.  It  is  true  that  in  the  early  years  of  administration  under  the 

Acts  the  Minister  could  hardly  have  been  expected  to  dani™strate  tto 
and  continuity”  of  policy  which  it  is  his  statutory  duty 

time  is  it  a simple  task  to  do  so.  For  odd.  as  i rnay  seem  at  first  sight  it  is 

exceedingly  difficult  to  be  rational  in  .Plannmg-that  is  to 

system  of  values  and  criteria  for  this  activity  which  is  suppos  y 

4°°  While  maintaining  a general  sense  of  aS°fe*aliSk 

in  pursuing  it,  planning  at  all  levels  is  supposed  to  be  . . . cnmoatible  with 

it  is  not  easy  to  interpret  these  adjectives  in  a manner  whi  a^nlan  unless 

the  meaning  of  the  noun  they  qualify.  There  is  no  P°“  . “ 
it  is  taken  seriously,  and  yet  “the  planner  must  f f 'f  “i"  f 

by  immediate  expediency,  even  though  he  knows  that  the 
always  the  enemy  of  the  long,  and  that  a decision  >°spned  by  the  need 
dollars  today  may  gravely  complicate  a scheme  of  ^^development  tomorrow  T 
Does  he  not  then  appear  to  be  ^consistent?  He  is  never  free  from  the  dilemma 
•of  allowing  for  change  and  yet  maintaining  continuity. 

42.  Each  development  proposal,  moreover,  appears  to  be  unique,  and  none  is 

seen  alike  by  different  observers.  Each  one,  however  small  ^ 

complex  subjective  responses-the  chapel,  the  suburban  school  the  rural  cottage 
as  well  as  St.  Paul’s,  the  Imperial  Institute,  and  the  Pimhco  flats.  Each  ha^ 
own  aura  of  tradition,  taste  and  sentiment,  and  also  its  own  particular  parish 
rsetffnrwithout  fixed  boundaries.  By  some  it  wiff  be  regarded  as  the  next  door 
Labour,  bv  others  as  part  of  the  street,  the  town,  the  nation  or  even  as  a 
bequest  to  posterity.  How  difficult  it  is,  therefore,  to  find  likenesses  both  in  the 
features  of  development  proposals  and  in  the  responses  to  theni  and  to  distinguish 
between  the  elements  in  the  responses  themselves.  How  difficult  it  is  to  be  consistent 
—to  treat  alike  proposals  that  can  be  .regarded  as  dissimilar  as  well  as  similar. 

43.  It  is  of  course,  not  beyond  the  wit  of  man  to  resolve  such  difficulties,  f^.ut 
the  planning  system  has  hardly  yet  attempted  to  do  so.  On  the  contrary,  official 
regulations  and  advice  not  only  sanction  inconsistency,  they  even  encourage  it. 


Inconsistency  . . 

44.  The  1947  Planning  Act  made  some  provision  for  inconsistency— j>resumably 
in  the  hope  that  “experience  would  show”  how  planning  itself  can  be  planed. 
Thus  the  statutory  definition  of  development  as  arising  from  material^  change 
of  use  was  perhaps  deliberately  imprecise  and  essentially  subjective.  It  is  not,  in 
fact,  a definition,  but  an  invitation  to  develop  one. 

45.  This  invitation  has  not  been  accepted.  The  experience  gained  in  planning 
administration  has  not  been  recorded  and  collated,  and  it  is,  therefore,  just  as 
difficult  in  1956  as  it  was  in  1947  to  see  the  wood  for  the  trees.  The  search  tor 
<»eneralisations  appears  to  have  been  abandoned.^  Instead,  the  individuality  oi 
planning  problems  and  proposals  has  been  increasingly  emphasised. 

46.  This  is  shown  by  the  changes  in  the  Ministry’s  approach  towards  local 
development  plans.  Originally  it  was  thought  that  these  separate  plans  would 
have  common  terms  of  reference— that  is,  national  and  regional  planning  aims— 
and  that  they  would,  in  turn,  contribute  to  the  further  development  of  national 
and  regional  policy.  But  how  could  this  in  fact  be  achieved?  The  Ministry’s 
Progress  Report  of  1951  raised  the  relevant  questions  explicitly:  “Will  plans  of 
this  kind  dovetail  into  a sensible  pattern  of  land-use  for  the  whole  of  England 
and  Wales?  . . . What  has  been  done  to  ensure  that  the  development  plans  of 
62  counties  and  83  county  boroughs  make  up  a patterned  rather  than  a patchwork 
quilt  and  that  the  joins  are  not  too  obvious?”  The  answer  then  given  was  not  a 
satisfactory  one:  “The  greater  part  of  the  work  of  dove-tailing  and  reconciling 
plans  must  be  left  to  tbe  local  planning  authorities  themselves.  ...  It  is  hoped 
that,  by  the  time  plans  are  submitted  for  the  Minister’s  approval,  the  national 
and  regional  aspects  will  have  received  their  due  attention  and  that  adjoining  plans 
will  agree 

0)  Town  and  Country  Planning^  1943-51.  Cmd.  8204,  p.  15. 

Cmd.  8204,  op.  ci?.,  pp.  25,  26.  Our  italics. 
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47.  Since  then  even  such  questions  appear  to  have  been  shelved,  to  judge  from 
the  Ministry’s  last  report.  Inconsistency— the  “ patchwork  quilt  ” — appears  to  have 
been  accepted.  As  there  are,  moreover,  no  ministerial  “ policy  ” statements — either 
with  reference  to  particular  plans  at  the  inquiry  stage,  or  with  reference  to  all  of 
them  after  their  review  in  the  Department — the  criteria  for  the  appraisal  of  these 
plans  remain  obscure.  Indeed,  the  Minister’s  letter  announcing  his  acceptance  of, 
and  amendments  to,  a development  plan,  though  a highly  important  document,  is. 
even  briefer  and  less  explicit  than  his  decision  in  the  case  of  an  appeal. 

48.  The  criteria  for  development  control  decisions,  too,  have  become  more 
indefinite.  In  principle,  the  development  plan  might  be  regarded  as  the  basis  for 
such  decisions.  In  practice,  the  plan  can  often  not  be  so  used  ; it  is  not  sufficiently 
detailed,  and  also  in  parts  too  ambiguous  and  hypothetical  for  such  a purpose. 
What  advice  then  is  given  by  the  Minister?  Lately  it  has  been  this:  "Pians  are 
built  up  on  the  experience  of  day-to-day  control ; and  day-to-day  control  is  guided 
by  the  provisions  in  the  plans  ”.(i)  (The  supplementary  advice  that  it  is  not 
possible  to  learn  from  experience  unless  its  lessons  are  systematically  recorded 
has  not  been  given.)  So  the  relation  between  the  development  plan  and  develop- 
ment control  seems  to  have  become  a vicious  circle. 

49.  It  is  a statement  of  the  kind  just  quoted  which  raises  so  many  doubts. 
The  Minister  is  supposed  to  be  consistent  in  the  exercise  of  his  functions.  Is  he . 
We  do  not  know.  More  important  still,  does  he  know  whether  he  is  consistent 
or  not? 


Issues  for  Arbitration 

50.  It  is  a pity  that  answers  to  these  questions  cannot  even  be  found  in  the  appeal 
decisions,  especially  as  on  close  observation,  they  tend  to  show  admirable  common 
sense.  In  particular,  they  have  one  outstanding  beneficial  effect ; the  Minister 
usually  protects  the  applicant  against  rigid,  unreasonable  application  of  planning 
dogmas : he  rejects  doctrinaire  local  control.  The  trouble  is  that  he  does  this 
without  pointing  the  moral,  without  preventing  further  unnecessary  frictions 
between  the  planner  and  the  planned. 

51.  For  example:  in  a classic  case,(®)  a man  was  refused  permission  to  convert 
into  two  fiats  his  rather  substantial  three-storey  house  which  had  become  far  too 
large  for  his  own  family.  The  reason  given  by  the  planning  authority  was  that  this 
development  would  involve  a population  density  in  excess  of  the  maximum  proposed 
for  the  area  under  the  plan.  However,  as  a result  of  the  conversion,  there  would 
have  been  probably  only  six  people  in  the  building  altogether,  no  more  than  there 
might  be  in  a single  family  house.  And  in  any  case,  of  course,  the  woman  next  door 
might  take  in  lodgers  or  have  twins  without  having  received  planning  permission. 
The  Minister  allowed  the  appeal  with  reference  to  individual  circumstances,  without 
pointing  out  that  it  is  impossible  and  undesirable  to  control  population  density  so 
meticulously. 

52.  Disagreements  of  this  sort  between  the  local  planning  authority  and  the 
citizen  occur  more  frequently  than  genuine  conflicts  of  interest,  as  is  shown  by  a 
study  both  of  adverse  local  decisions  in  development  control  and  by  the  fact, 
moreover,  that  the  planning  system  has  won  bi-partisan  approval.  And  in  this 
context  it  should  be  remembered  also  that  only  those  who  object  against  the 
development  plan  appear  at  the  inquiry.  Attention  is  focussed  on  this  minority, 
not  on  the  majority  who  approve  of  the  plan.  There  is  indeed  far  more  community 
of  interests  in  planning  than  is  generally  realised.  Opposed  factions  often  reach 
the  same  decisions  and  accept  the  same  proposals,  though  for  different  motives. 


53  Nevertheless,  administrators  are  far  too  ready  to  assume  that  the  interests 
of  planning  are  contrary  to  the  interests  of  the  citizen— an  assumption  which 
implies  that  a definition  of  the  public  interest  which  would  help  to  reconcile  such 
differences  cannot  he,  or  has  not  as  yet  been,  found — i.e.,  that  plannmg  administra- 
tion operates  without  policy.  ' 


(1)  Report  of  the  Ministry  of  Housing  and  Local  Government  for  the  period  1950-51  to  1954. 
Cmd.  9559,  p.  60. 

P)  Bulletin  of  Selected  Appeal  Decisions,  No.  V/14. 
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54.  Indeed,  it  is  the  lack  of  observable  policy,  based  on  systematic  enquiry  and 
thought,  that  is  largely  responsible  for  frictions  between  planning  authorities  and 
citizens.  Stresses  and  strains  arise  because  the  authorities  often  fail  to  recognise 
” the  limits  of  the  plannable  Their  prohibitions  are  unnecessary  or  even  have 
injurious  effects.  Thus  it  is  the  rejection  of  applications  on  the  grounds  that  the 
proposed  development  is  “ detrimental  to  the  amenities  of  the  area  ” (a  constant 
refrain  in  planning  decisions)  that  itself  may  be  detrimental:  approval  would  have 
been  harmless,  or  even  beneficial.0  Again,  the  fixation  on  arbitrary  planning 
dogmas  has  the  effect  of  producing  exaggerated  estimates  of  land  needs,  and  also  far 
too  meticulous  zoning  proposals,  which  in  turn  accentuate  the  competition  for 
land  unnecessarily. 

55.  While  undue  precision  (both  in  the  plan  and  in  development  control)  thus 
creates  disharmony  between  the  planners  and  the  planned,  it  is  alleged  that  there 
is  undue  imprecision  as  well.  Objections  against  the  development  plan,  especially^ 
are  often  made  for  this  reason  (as  was  shown,  for  example,  by  an  analysis  of  the 
London  Development  Plan  Inquiry). (-)  Prospective  developers  complain  that  plan- 
ning proposals  are  far  too  inde^ite  both  in  content  and  presentation.  These 
objectors  do  not,  in  other  words,  complain  of  restrictive  planning,  of  limitations  of 
their  rights  and  opportunities : they  simply  want  to  be  told  quite  plainly  what  their 
rights  and  opportunities  are.  And,  of  course,  their  demands  are  understandable. 
Vagueness  in  these  matters — and  the  vacillation  between  vagueness  and  rigidity — 
have  not  only  economic  disadvantages  for  the  prospective  developer,  they  also 
cause  resentment  against  the  administrative  system  as  such.  In  essence,  these 
objectors  want  to  know  whether  the  planning  system  does  any  more  than  tie  neat 
bow's  of  red  tape  on  laisser-faire- 

56.  There  are,  of  course,  blanks  on  the  planning  maps  which  can  hardly  be 
filled  in,  for  there  are  inevitable  uncertainties  in  the  formulations  of  proposals  and 
inaccuracies  in  the  language  of  diagrams.  There  are  also  vested  interests  in  planning 
dogmas  which  cannot  be  readily  dismissed:  as  land  use  planning,  in  general,  has 
so  many  complex  and  subjective  facets,  the  administrators  are  loath  to  discard 
(or  even  to  review)  the  few  simple  formulas  of  design  which  they  have  inherited. 

57.  There  are  also  conflicts  between  aims — between  that  of  preservation  and  that 
of  change,  for  example — between  authorities,  land  needs  and,  most  important, 
between  short-term  and  long-term  interests.  For  such  conflicts,  arbitration  will 
always  be  required. 

58.  Yet  the  need  for  arbitration  could  be  considerably  reduced,  and  confidence 
in  arbitration  could  be  confirmed,  through  the  “accumulation  of  knowledge  and 
experience  ” which  the  fathers  of  the  present  planning  system — ^the  Barlow,  Scott 
and  Uthwalt  Reports — regarded  as  its  essential  basis.  Though  this  cannot  be 
achieved  through  procedural  changes  alone,  there  are  some  revisions  of  procedure 
which  would  be  helpful:  those  which  would  make  the  planning  system  more  overt 
and  thus  also  more  systematic  than  it  has  been  seen  to  be  so  far. 

Is  there  a policy? 

59.  Most  important,  procedural  changes  are  required  to  make  the  criteria  of 
local  and  ministerial  planning  decisions  observable  and,  therefore,  perhaps  also 
more  articulate.  At  present,  Sie  word  “ policy  ” is  far  too  often  used  as  a magic 
spell  to  hide  the  criteria  instead  of  showing  them.  Bare,  unadorned,  just  by  itself, 
it  is  supposed  to  provide  sufficient  explanation.  Administrators — central  and  local 
— employ  the  term  so  fondly  and  so  indiscriminately  that  it  has  lost  all  meaning. 

60.  They  use  it  as  an  umbrella  term  for  value  judgments  and  technical  criteria 
alike,  indeed  as  a pretext  for  failure  to  define  either,  and  inability  to  distinguish 
between  the  two.  The  constant  statement,  “ policy  is  involved  ” — heard  at  the 

(^)  Approval  would  usually  have  been  beneficial  in  those  cases  where  buildings  of  new  design 
■are  rejected  on  the  grounds  that  they  are  " out  of  harmony  with  the  development  of  the  locality,” 
althou^  the  existmg  development  has  no  architectural  merit  whatsoever.  E.g.,  Bulletin  of 
Selected  Appeal  Decisions,'^o.Ymin.  ' s.  ^ 

aJD  Analysis  of  the  Public  Inquiry  into  the  Development  Plan  for  London,  A.C. 

1951.  Thesis  submitted  for  the  Diploma  in  Town  Planning,  University  College  London. 
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central  level  of  planning  administration  with,  reference  to  all  sorts  of  issues  and 
decisions — is  an  excuse  for  lack  of  interest  in  factual  observation  and  enquiry.  It  is 
supposed  to  explain  the  lack  of  respect  for  technical  advice,  particularly  of  that 
given  inside  a department  (though  this  is  perhaps  in  part  also  due  to  the  traditional 
status  distinction  between  the  administrative  and  the  technical  Civil  Service). 

61.  Occasionally,  of  course,  the  “expert”  is  listened  to — especially  when  his 
advice  confirms  sentiment.  For  instance,  there  “ was  a proposal  to  establish  a 
range  for  anti-aircraft  guns  firing  at  a radio  controlled  aeroplane,  which  would 
be  recovered  by  dropping  it  by  parachute  on  to  the  mud  flats  inside  the  Chesil 
Bank.  The  main  objection  was  that  the  recovery  would  frighten  away  swans 
from  the  Abbotsbury  Swannery.  In  view  of  specialist  advice  about  the  likely 
effect  on  the  swans,  the  proposal  was  abandoned.”(i)  But  if  the  specialist  can 
have  the  last  word  on  swans,  why  not  also  on  traffic  and  slum  clearance — that  is, 
on  the  definition  of  unfit  dwellings? 

62.  Indeed,  verifiable  technical  criteria  could  frequently  be  decisive  in  determining 
allocations  of  land  use  and  development  proposals.  Once  the  basic  value  jud^ents 
have  been  unanimously  accepted,  as  they  have  been  in  many,  issues,  it  is  not 
considerations  of  “ policy  ” but  of  technique  that  are  in  fact  relevant — often 
unequivocally.  For  example,  land  use  planning  has  the  unchallenged  aim  of 
providing  for  safety  and  convenience  of  development.  It  is,  therefore,  the  technical 
interpretation  of  safety  and  convenience,  as  is  given  in  standards  of  road  width, 
access,  density  of,  and  daylight  in,  buildings — that  could  settle  many  issues.  And 
there  is  by  no  means  always  a need  for  a “ policy  ” of  arbitration  between  technical 
considerations : they  tend  to  be  interrelated  and  therefore  in  harmony.  They  would, 
moreover,  reveal  the  general,  objective  features  of  proposals,  and  thus  reduce  the 
controversy  arising  from  their  individual  subjective  features. 

63.  Although  such  technical  criteria  could  be  most  valuable  in  the  planning 
process,  few  attempts  have  been  made  to  develop  and  to  apply  them.  Because  of 
the  glib  use  of  the  term  “ policy  ”,  and  the  consequent  confusion  between  policy 
and  technique,  the  study  of  both  has  been  neglected.  Because  of  it,  planning 
processes  are  made  out  to  be  more  subjective  and  thus  more  arbitral?  than  they 
need  to  be,  and  than  they  are  entitled  to  be  as  discretionary  administrative  decisions. 
(For  example,  the  rejection  by  government  spokesmen  of  the  demand  for  the 
review  of  ministerial  decisions,  and  for  subsequent  cross-examination  of  technical 
witnesses,  on  ffie  grounds  that  this  would  make  the  process  “ endless  ” implies  that 
the  process  is  irrational.  For  if  ministM’ial  decisions  are  verifiable,  they  can  be 
reviewed  without  making  the  process  endless.) 

64.  It  is  thus  not  ministerial  arbitration  as  such  that  causes  the  suspicion  that 
planning  is  “unfair”,  but  the  fact  that  discretionary  administrative  decisions  are 
being  made  on  matters  that  do  not  lend  themselves  easily  to  objective  systematic 
treatment,  and  that  are,  moreover,  neither  studied  nor  known  sufficiently  to 
introduce  such  treatment.  Arbitrariness  in  planning  seems  to  be  cumulative. 

65.  Surely  this  is  not  inevitable.  • It  is  the  Minister*s  responsibility  to  Parliament 
and  to  the  electorate  that  provides  the  sanction  of  his  powers.  Parliament  and 
the  electorate  must,  therefore,  be  able  to  review  the  operation  of  these  powers 
so  as  to  confirm  them.  At  present,  they  are  unable  to  do  so.  Perhaps  even  the 
Minister  himself,  and  certainly  planning  administrators  in  general,  are  insufficiently 
informed,  for  the  records  of  the  planning  system — published  and  unpublished — are 
meagre.  It  is  thus  not  the  exercise  of  discretionary  administrative  functions  that 
is  disturbing,  but  the  exercise  of  policy  functions  without  an  observable  policy. 
This  defect,  primarily,  has  to  'be  remedied  to  re-establish  confidence  in  the  equity 
of  planning  administration. 

D.  RECOMMENDATIONS 

66.  The  argument  of  this  memorandum  can  be  restated  as  follows.  Administrative 
procedures  are  designed  to  put  the  social  purpose  of  an  Act  of  Parliament  into 
feect.  They  must,  therefore'  be  regarded  against  the  background  of  that  purpose. 
This  does  not  mean  that  they  are  not  open  to  criticism.  Indeed,  the  most  important 

(‘)  Report  of  the  Ministry  of  Housing  and  Local  Government  for  the  Period  1950-51  to  1954 
Cmd.  9559,  p.  79. 
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criticism  of  the  town  and  country  planning  procedures  is  that  they  operate  in  a 
way  which  makes  for  obscurity,  apprehension  and  fear  of  arbitrariness.  They 
should  be  changed  so  as  to  remedy  these  defects. 

67.  While  control  over  the  powers  of  administrative  authorities  must  be  strong, 
it  must  not  take  the  form  of  transferring  a few  of  the  powers  of  those  authorities 
to  “ independent  ” bodies  which  are  responsible  to  no  one.  There  is  danger,  in 
particular,  in  giving  to  such  bodies,  or  to  the  Courts,  or  to  a specially  created 
Administrative  Court  of  Appeal,  the  right  to  exercise  administrative  or  quasi-judicial 
powers.  The  grounds  on  which  such  powers  should  be  subject  to  judicial  review 
are:  excess  of  jurisdiction,  breach  of  the  rules  of  natural  justice,  bad  faith,  and 
the  absence  of  any  evidence  to  support  the  exercise  of  the  powers.  This  review  is 
the  function  of  the  Courts. 


Procedural  Reforms 

68.  The  defects  which  have  been  set  out  above  indicate  that  certain  procedural 
reforms  are  desirable.  We  here  limit  ourselves  to  planning  procedures.  We 
suggest : 

(1)  Before  development  plans  or  amendments  to  plans  are  opened  to  objections 

and  representations  at  local  inquiries,  the  Minister  should  state  his  prmm 
facie  opinion  on  their  general  merits  or  demerits.  This  provisional  opinion 
would  be  reviewed  by  the  Minister  after  he  had  received  the  report  of 
the  inquiry. 

(2)  The  reports  of  local  inquiries  on  development  plans  and  on  appeal  hearings 

should  be  published.  These  reports  should  state  the  facts  found  by  the 
inspector,  his  deductions  from  those  facts  and  his  recommendations. 

(3)  The  Minister’s  decisions  on  development  plans  and  appeals  should  be 

published,  indicating  to  what  considerations  other  than  those  in  the 
inspector’s  report  he  paid  regard  and  stating  the  reasons  for  his  decision. 

(4)  There  should  be  regular  returns  to  the  Minister  from  local  planning  authori- 

ties on  the  applications  for  permission  to  develop  which  they  have  received 
and  on  the  decisions  which  they  have  given.  A review  of  these  decisions 
should  be  instituted  by  the  Minister  to  prevent,  and  allay  suspicion  of, 
arbitrariness. 

(5)  A periodic,  comprehensive  review  of  planning  administration  should  be 

published  by  the  Minister,  perhaps  quinquennially.  This  should  include : 
{a)  A survey  of  development  control,  covering  statistical  information 
about  applications  and  decisions  by  local  planning  authorities  and 
by  the  Minister  on  appeal,  as  well  as  the  Minister’s  review  of  these 
decisions  and  of  their  effects. 

{b)  A general  review  of  development  plans  and  of  local  statutory  quin- 
quennial surveys,  including  national  and  regional  summaries  of 
planning  proposals,  and  an  exposition  of  the  Minister’s  views  on 
•these  matters. 

(6)  Legal  aid  should  be  extended  to  all  local  inquiries  and  other  occasions  when 
professional  representation  is  permitted. 


Examination  of  Witnesses 

Mrs.  Ruth  Glass 
Mr.  J.  a.  G.  Griffith 

Called  and  Examined. 


5046.  Chairman : I want,  if  I may,  to 
put  one  rather  general  question  to  you. 
In  paragraphs  5-8  you  are  stating  a 
general  view  that,  in  cases  that  are  con- 
nected with  town  and  country  planning, 
what  you  are  essentially  dealing  with  is 
the  interpretation  of,  or  if  you  like  the 
developing  definition  of,  the  public 
interest  and  you  argue  very  clearly  that, 


because  of  the  nature  of  the  decision  to 
be  taken  in  those  terms,  it  should  be 
taken  by  the  administrative  authorities 
who  are  responsible.  You  point  out  that 
when  it  comes  to  the  Minister  he  is  re- 
sponsible to  Parliament,  and  his  servants 
are  accountable  to  him,  and  so  forth,  and 
you  use  all  this  as  an  argument  for  say- 
ing these  decisions  should  not  be  laid  off 
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on  to  independent  bodies,  for  example 
tribunals.  How  far  have  you  taken  into 
account  the  fact  that  nowadays  the  con- 
stitutional picture  is  so  different  from 
that  which  the  words  used  suggest? 
There  is  a great  body  of  evidence  that 
the  time  at  the  disposal  of  the  House  of 
Commons  to  go  into  these  matters  and 
deal  with  Ministers  on  the  subject  of 
their  decisions  is  so  limited  that  that 
direct  form  of  political  control  is  largely 
ineffective.  Another  point  is  that  the 
decisions  which  are  taken  in  the  Minis- 
ter’s name  are  so  often  and  so  largely 
taken  for  him  by  his  servants  without 
his  real  knowledge.  Do  you  think  that 
these  two  considerations  in  any  import- 
ant sense  weaken  the  strength  of  your 

general  position? Mr.  Griffith-.  I 

think  they  do  a little,  but  I do  not  think 
that  the  theory  of  the  constitution  would 
say  that  there  has  ever  been  at  any  point 
in  history  a really  completely  effective 
control  by  Parliament  of  the  whole  of  the 
administrative  process.  I think  that  the 
function  of  Parliament  in  these  matters 
is  to  pick  up  things  which  do  occur,  and 
which  members  either  get  to  know  of  or 
are  informed  about.  The  whole  system 
of  parliamentary  control  is  fundament- 
ally a spot  check  system,  and  it  cannot 
be  an  entirely  comprehensive  one.  There- 
fore the  civil  servant  acting  on  behalf 
of  the  Minister  may  very  well  not  make 
his  Minister  accountable  in  fact  although 
he  will  make  him  normally  accountable 
in  theory.  I think  it  is  weakened  a little 
if  we  assume,  as  I say,  that  parliamentary 
control  means  that  Parliament  ever  has 
minutely  controlled  administrative  action. 
Since  that  has  never  been  the  case,  to 
that  extent  the  argument  perhaps  stands 
up  a little  better.  If  I may  add  to  that, 
when  we  are  dealing  with  local  inspec- 
tors, the  reports  of  local  enquiries  and 
the  question  of  their  publication,  I think 
there  that  this  is  a development  which 
from  your  point  of  view  and  the  point  of 
view  of  your  question  has  its  advantages. 
I think  we  have  seen  many  cases  re- 
cently, perhaps  Crichel  Down  was  one 
of  them.  Commander  Crabb  was  another, 
where  this  divergence  between  Civil  Ser- 
vice action  and  ministerial  responsibility 
has  been  rather  pronounced,  and  I think 
that  the  constitution  will  be  forced  to 
develop  in  certain  ways  without  weaken- 
ing ministerial  responsibility.  The  Minis- 
ter would  still,  for  example,  be  respon- 
sible clearly  for  his  inspector’s  report, 
but  the  publication  of  certain  aspects  of 


Civil  Service  action  may  be  a desirable 
development  to  fill  this  bit  of  a gap 
which  is  certainly  growing,  as  you  have 
indicated. 

5047.  Then  may  I take  you  on  to  the 
paragraphs  which  begin  at  about  para- 
graph 59  with  observations  on  the 
deficient  magic  of  the  word  “ policy  ” 
The  main  argument  as  I understand  it  is 
that  since  in  aU  these  matters  of  town 
and  country  planning  the  effect  of  the 
legislation  broadly  is  to  establish  respon- 
sibility for  the  control  of  land  and  to 
say  who  has  to  decide  as  between  com- 
peting claimants  for  it,  it  is  very  im- 
portant that  the  policy  which  is  involved 
in  this  control  should  grow  more  and 
more  explicit  and  should  be,  if  not  codi- 
fied, at  least  made  articulate  and  applied. 
^Yes. 

5048.  Then  you  go  on  to  say  that  one 
of  the  things  which  makes  this  not  hap- 
pen for  whatever  reason  is  confusion 
between  the  technical  and  the  value  judg- 
ment element  in  policy,  I suppose  that 
there  are  quite  a lot  of  decisions  in  this 
field  which  are,  as  you  say,  really  capable 
of  being  determined  by  verifiable  techni- 
cal criteria.  Is  there  still  a case  for  say- 
ing that  these  decisions  should  be  taken 
by  the  Minister?  Take  the  particular 
case  of  slum  clearance  which  seems  to 
me  to  contain  a very  ^eat  deal  of  tech- 
nical and  expert  consideration,  do  you 
think  that  you  would  still  maintain  the 
general  position  that  all  these  matters 
should  be  dealt  with  by  the  Minister  or 
by  persons  using  bis  name  and  acting  on 
his  behalf,  or  would  you  think  that, 
where  the  technical  and  expert  element 
is  as  predominant  as  it  is  in  some  cases, 
it  was  reasonable,  as  it  were,  to  hive  it 

off  for  separate  decision? ^In  the  case 

of  slum  clearance  I suppose  the  technical 
criteria  go  to  the  standards  of  fitness. 

5049.  Yes. can  see  that  there  is 

clearly  a weaker  case  for  saying  'that 
must  be  ministearial.  On  the  other  hand 
ministerial  policy  itself  is  clearly  depen- 
dent on  such  standards,  because  accord- 
ing to  the  standards  so  the  amount  of 
slum  clearance  must  vary.  There  mi^t 
be  a conflict  if  in  fact  the  ministerial 
policy  is  based  on  things  like  capital 
investment,  the  amount  of  money  which 
ought  to  be  spent  on  slum  clearance, 
distinguishing  between  the  building  of 
new  houses  for  others  than  those  from 
cleared  slums  and  for  those  people 
cleared  from  slums. — Mrs.  Glass:  I 


Printed  image  digitised  by  the  University  of  Southampton  Library  Digitisation  Unit 


986 


COMVnTTEE  ON  ADMINISTRATIVE  TRIBUNALS  AND  ENQUIRIES 


would  like  to  support  that.  I think  on 
the  whole  what  one  normally  calls  policy 
judgments  and  technical  criteria  ought 
to  be  interdependent.  One  of  the 
difficulties  at  the  present  time  is  that  they 
are  often  not  interdependent ; they 
are  regarded  as  being  quite  separate  sorts 
of  decision.  If  1 remember  rightly,  I 
think  in  one  of  the  hearings  here  it  was 
actually  said  by  a Government  repre- 
sentative that  a technical  fact  is  an 
opinion,  w'hich  is  rather  a peculiar  inter- 
pretation of  that  term.  The  other  diffi- 
culty is  that  the  policy  itself  in  these 
matters  is  of  course  not  permanent,  it 
has  to  change,  and  with  it  the  technical 
criteria,  too,  have  to  change  ; so  again  it 
would  be  very  difficult  indeed  in  advance 
to  hive  off  certain  types  of  decision, 
and  to  say  which  ones  should  be  dealt 
with  by  which  particular  agencies.  Then, 
of  course,  there  is  the  last  difficulty, 
which  must  have  occurred  very  often  in 
discussing  this  matter — who  shall  decide 
which  is  which?  This  decision  itself  is  a 
policy  matter. 

5050.  A great  part  of  the  argument  of 
the  paper  really  turns  on  the  possibility 
of  being  able  pro^essively  to  make 
policy  in  the  regulation  and  control  of 
use  of  land  articulate.  Let  us  not  go  to 
the  other  extreme  and  say  does  that 
mean  can  it  be  embodied  in  a set  of 
hard  and  fast  regulations,  obviously  not, 
but  I think  there  would  be  opinions  for 
an  intermediate  stage  in  which  there  was, 
as  it  were,  a corpus  of  instructive 
generalisations  which  at  least  was  useful 
as  guidance  and  gave  some  criteria  by 
which  the  persons  and  bodies  concerned 
could  make  what  they  do  more  consis- 
tent and,  therefore,  appear  in  your 
opinion  less  arbitrary.  There  would  be 
opinions  that  even  that  was  demanding 
from  the  subject  matter  a degree  of 
accuracy  to  which  is  not  susceptible.  It 
would  be  said  that  all  you  can  do  is  to 
try  to  see  your  general  policy  case  by 
case.  I should  be  grateful  if  you  would 
comment  on  the  practicability  of  your 

demands?; Mr.  Griffith:  First  of  all 

I think  it  is  worth  saying  that  the 
Minister  is  charged  with  statutory 
responsibility  to  be  consistent.  That  does 
not  mean  to  say  that  he  can  be  consist- 
ent, but  at  least  he  is  asked  to  be.  Also 
of  course  he  is  making  to  a certain 
extent,  and  the  local  planning  authority 
to  a greater  extent,  a great  number  of 
d^isions  day  by  day.  If  this  position 
which  you  put  as  the  opposite  one  is  true 


then  I think  it  amounts  to  a denial  of 
the  possibility  of  planning  policy  at  all, 
01  at  least  other  than  in  the  most  vague 
and  most  general  terms.  That  I think  is 
a fundamental  criticism  of  the  whole  idea 
of  town  and  country  planning.  I should 
have  thought  that  there  was  sufficient 
evidence,  for  example,  the  bigger  issues 
like  the  Green  Belt  and  London  itself,  to 
say  that  at  any  rate  it  is  possible  to  have 
planning  policy  at  a certain  level  of 
generalisation.  It  is  a very  difficult  ques- 
tion to  answer,  but  the  fact  that  there 
are  these  series  of  decisions  being  made 
up  and  down  the  country  and  by  the 
Minister  himself  seems  to  suggest  that 
he  must  have  in  his  mind,  and  the  plan- 
ning authorities  ought  to  have  in  their 
minds,  some  system  of  criteria  whereby 
their  decisions  can  be  consistent,  and 
also  those  of  the  Minister.  Otherwise 
it  seems  to  be  saying  that  town 
and  country  planning  is  purely  a 
matter  of  expediency.  Every  decision 
can  only  be  taken,  in  that  awful 
phrase,  “ on  its  merits,”  which  means,  I 
think,  without  any  merits  at  all  but  just 
what  the  authority  happened  to  think  at 
a particular  time.  Tf  there  is  any  degree 
of  consistency  to  be  got  it  should  be 
formulated  and  be  able  to  be  formulated 
at  least  in  ways  which  would  be  helpful 
to  local  planning  authorities.  I think 
that  you  do  see  if  you  look  at  the  de- 
cisions of  different  planning  authorities, 
very  often  neighbouring  ones,  decisions 
made  which  do  not  seem  to  be  able  to 
stand  logically  together.  It  seems,  at  any 
rate  without  knowing  perhaps  all  the 
facts,  that  one  of  them  is  wrong,  if  that 
is  a word  which  applies  here,  at  least 
they  are  different,  and  they  obviously 
could  have  been  the  same,  and  from  that 
one  would  deduce  the  assumption  that 
some  form  of  policy  could  be  evolved. 
— Mrs.  Glass : The  whole  case  for 

statutory  town  and  country  planning 
was,  of  course,  made  out  on  grounds  of 
particular  policies  to  be  followed,  so  I 
find  it  rather  difficult  to  understand  the 
opinion  which  has  just  been  mentioned. 
It  was  felt  that  there  was  a need  for 
policies  for  the  allocation  of  land  in 
general.  Policies  of  that  kind  are  out- 
lined in  successive  Government  reports. 
It  could  hardly  be  argued,  therefore,  that 
land-use  policies  can  be  evolved  only 
through  individual  decisions  based  on 
the  particular  circumstances  of  each 
case.  Also.,  to  follow  up  what  Mr. 
Griffith  has  said,  when  one  looks  at  the 
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decisions  that  have  actually  been  made 
there  is  more  coherence  in  iem 
than  the  individual  decisions  them- 
selves show.  It  is  just  that  the  indivi- 
dual decisions  are  frequently  phrased 
in  such  a way  that  the  individual 
aspects  are  predominant  instead  of  the 
general  policy  issues  which  have  been 
important  in  deciding. 

5051.  Lord  Silkin:  Is  not  the  whole 
policy  of  requiring  local  authorities  to 
prepare  a development  plan  a big  step 
forward  in  the  direction  of  consistency? 

Mr.  Griffith : Yes,  I should  think 

that  was  so.  One  would  like  to  see  per- 
haps in  individual  planning  decisions  a 
little  more  relationship  to  the  develop- 
ment plan. 

5052.  You  must  be  patient.  It  is  a 

fact  that  the  whole  country  has  not  yet 
been  completely  planned,  has  it? No. 

5053.  The  plan  being  approved  is  in 

many  cases  an  outline  development  plan, 
leaving  the  plan  to  be  filled  in  in  greater 
detail. ^Yes. 

5054.  That  is  at  any  rate  a step  in  the 

right  direction,  is  it  not? ^Yes. 

5055.  The  next  step  is  to  get  the  whole 
country  planned,  and  that  is  proceeding? 

^That  is  so. — Mrs.  Glass:  With  all 

due  respect,  I am  not  sure  whether  that 
is  not  beg^ng  the  question,  because  one 
of  the  things  that  bothers  people  in- 
creasingly is  whether  a national  plan  can 
be  built  up  inductively.  That  is  the 
problem  shown  up  especially  by  recent 
developments.  There  have  been  indi- 
cations in  recent  statements  that  have 
been  made,  such  as  those  in  the  last 
Ministry  report  that  is  quoted  in  our 
Memorandum,  which  make  it  diffi- 
cult to  see  what  the  actual  policy  on  the 
development  plans  is  supposed  to  be,  in 
other  words,  how  consistency  is  to  be 
achieved.  Some  of  the  quotations  from 
.the  report  on  these  matters  are  almost 
pathetic. 

5056.  The  last  thing  I want  to  do  is  to 
beg  any  question,  but  it  did  occur  to  me, 
and  I thought  Mr.  Griffith  was  going  in 
the  direction  of  agreeing,  that  the  pre- 
paration of  these  development  plans  for 
the  whole  country  was  an  attempt,  may 
be  an  ineffective,  may  be  a poor  attempt, 
but  was  an  attempt  to  get  a consistent 
plan  for^  the  whole  country.  I know 
your  criticism  of  them,  that  they  are  not 
detailed  and  also  there  is  no  necessary 
relationship  between  one  and  the  other, 


but  you  do  agree  it  is  a step  that  way? 
Mr.  Griffith : I think  so. 

5057.  A good  many  other  decisions  on 
policy  are  known,  for  example,  that  you 
cannot  build  on  the  Green  Belt,  or  that 
you  cannot  build  more  offices  in  Lon- 
don. Are  not  these  attempts  to  get  some 
kind  of  consistency  and  some  kind  of 

policy? do  not  think  that  I,  nor 

Mrs.  Glass,  would  deny  that  there 
have  been  movements  towards  these 
things  which  we  are  suggesting  are  very 
important.  We  are  saying,  however, 
that  for  the  ordinary  applicant  these 
general  matters  sometimes  apply,  but  as 
a general  principle  the  policy  is  not  yet 
explicit.  It  may  be  as  you  say  we  should 
be  patient — ^we  are  only  ten  years  or  less 
from  the  beginning  of  this  new  Act. 

5058.  When  you  say  the  ordinary 
applicant  is  not  aware  always  of  the 
grounds  upon  which  a decision  is  made, 
that  may  be  a criticism  of  the  way  in 
which  the  decision  is  communicated,  it 
is  not  necessarily  a reflection  of  whether 

there  is  a policy  or  not. ^No.  We 

cannot,  of  course,  allege  that  the  Minis- 
ter has  no  policy.  We  can  only  allege 
that  the  policy  has  not  yet  become  as 
explicit  as  we  would  like,  and  I think  the 
individual  applicant  would  feel  the  same. 
It  may  be  the  Minister  has  a magnificent 
policy,  but  if  so  it  would  be  helpful  if 
he  made  it  a little  more  clear. 

5059.  I want  to  come  now  to  para- 
graph 38  where  you  say:  — 

“These  considerations  alone  provide 

a strong  reason  for  recommending  the 

publication  of  all  appeal  decisions  as 

well  as  of  inspectors’  reports.” 

I have  read  the  preceding  paragraphs  to 
which  you  refer,  and  while  I would  agree 
that  they  do  provide  a strong  reason 
for  recommending  the  publication  of 
appeal  decisions,  whether  all  of  them  or 
a sufficiently  representative  number,  1 
cannot  in  the  least  see  how  these  justify 
your  statement  that  they  confirm  the 
desirability  of  publishing  inspectors’ 
reports.  Could  you  refer  me  to  any- 
thing you  have  said  previously  which 
justifies  your  statement?  You  go  on  to 
deal  with  the  argument  against  publish- 
ing the  inspectors’  reports,  but,  with 
respect,  you  do  not  seem  to  me  to  have 

made  the  case  for  it. We  make  the 

point  in  paragraph  36  that  it  is  surprising 
that  only  some  appeal  decisions  are 
published  and  the  inspector’s  report  is 
not  published.  One  of  the  considera- 
tions to  support  the  publication  of 
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inspectors’  reports  is  that  it  would  make 
policy  more  explicit  to  the  particular 
applicants  concerned.  Then  in  paragraph 

37  we  say  that  there  are  other  people, 
besides  the  applicants,  who  are  inter- 
ested in  this  policy,  that  is  to  say  the 
general  public,  either  as  such,  or  because 
as  individuals  they  may  be  subsequently 
affected.  The  publication  of  inspectors’ 
reports  would  help  to  make  policy  more 
explicit  to  them.  Later  on  in  paragraph 

38  after  the  quotation  that  you  have 
made,  we  suggest  that  the  publication 
of  inspectors’  reports  might  ensure  to 
the  satisfaction  of  the  public  that  there 
had  been  a thorough  presentation  and 
consideration  of  the  evidence  and  in 
particular  of  their  case.  Then  the  last 
point  is  one  I think  which  I have  men- 
tioned. and  which  is  not  here,  this  more 
difficult  question  of  constitutional 
development. 

5060.  I can  see  that  it  might  ensure  that 
there  had  been  a full  and  thorough 
presentation  of  the  case,  but  I cannot  see 
how  it  would  explain  to  the  public  the 
policy.  The  inspector’s  report  would 
contain  a statement  of  the  evidence  given 
on  both  sides,  that  is  a factual  statement, 
and  would  contain  the  recommendation 
of  the  inspector  which  might  or  might 
not  be  followed.  How  would  that  mike 
clear  to  the  public  the  general  policy? 
Is  not  that  for  the  Minister  to  do  in  his 

decision? Oertainly.  I think  I would 

say  that  the  publication  of  the  inspector’s 
report  is  a bit  of  scaffolding,  as  it  were, 
which  it  is  necessary  to  exhibit.  If  the 
Minister  is  going  to  give  reasoned  deci- 
sions, the  thing  becomes  more  explicit  if 
you  can  look  first  at  a previous  document 
and  say  “Here  is  the  inspector’s  report, 
and  these  are  facts  which  he  found. 
These  are  his  deductions  from  the  facts 
and  these  are  his  recommendations  ”. 
You  follow  that  up  with  the  Minister’s 
decision,  his  reasons  either  for  accepting 
that  report,  or  for  differing  from  it,  or 
for  rejecting  it  wholly.  Those  two 
documents  together  it  seems  to  me  give  a 
great  deal  more  information  than  merely 
a statement  of  the  Minister’s  decision 
with  reasons. 

5061.  I do  not  want  to  debate  this 

with  you  at  too  great  length.  You  are 
going  rather  further  than  making  it  clear 
to  the  person  concerned  what  is  the 
policy.  Can  the  policy  not  be  perfectly 
well  set  out  in  the  decision  letter?  I 
do  not  know  whether  you  have  seen 
one? have. 


5062,  In  a large  number  of  decision 
letters  it  is  exactly  what  the  Minister 
does  seek  to  do.  He  sets  out  the  facts 
that  were  found  on  both  sides,  and  he 
then  sets  out,  sometimes  at  considerable 
length,  the  policy  on  which  his  decision 
is  based,  and  then  he  gives  the  decision. 
That  may  not  be  as  fuU  as  you  would 
like,  but  supposing  it  were  fuller,  rather 
fuUer  than  is  the  case  at  present,  would 
that  not  exactly  meet  your  case  on  the 
point  of  making  clear  the  Minister’s 

policy? If  the  Minister’s  decision 

letter  went  to  the  length  of  saying 
“ These  are  the  facts  which  the  inspector 
found,  these  are  his  recommenda- 
tions. ...” 

5063.  Not  “ These  are  his  recommen- 
dations   No. 

5064,  My  suggestion  is  not  related  to 
the  inspector  at  all.  The  Minister  would 
say : “ These  are  the  facts  that  were  pre- 
sented by  each  side.  This  is  the  policy 
upon  which  I give  my  decision,  and  this 
is  my  decision.”  Would  that  not  make 

clear  the  policy  of  the  Minister? Mrs. 

Glass:  I am  not  quite  clear  how  one  can 
really  dissociate  policy  from  the  process 
by  which  it  is  arrived  at  and  to  which 
it  is  applied,  and  that  was  one  ,of  the 
points  which  we  had  in  our  minds. 
Our  argument  for  the  publication 
of  the  inspector’s  report  rests  not 
entirely  on  the  same  grounds  as  the  argu- 
ment  for  the  publication  of  deci- 
sions. Two  inter-related  matters  are 
involved  here.  The  objector  in  an 
enquiry  has  no  idea  how  the  Minister 
got  his  facts  about  the  decision,  because 
there  is  nothing  about  it  in  the  decision 
letter.  He  would  also  like  to  know  what 
you  know  already,  how  the  inspector 
presents  his  report  to  the  Minister. 

5065.  I am  sorry,  but  I was  taking  the 

two  legs  of  your  argument  about  pub- 
lishing the  inspector’s  report,  and  dealing 
with  one  of  them  first,  and  that  one  was 
whether  it  is  necessary  in  order  to  make 
clear  the  policy  of  the  Minister.  Is  it 
necessary  to  pubUsh  the  inspector’s  re- 
port for  that  purpose? 1 should  have 

said  yes,  for  the  simple  reason  that  it 
would  show  where  there  are  in  fact 
policy  elements  in  the  truer  sense  of  the 
term.  Very  often  the  inspectors’  reports 
are  fairly  factual,  they  deal  with  tech- 
nical matters.  If  in  those  cases  the 
Minister  has  to  differ  from  these  recom- 
mendations and  from  the  factual  evi- 
dence as  found  by  the  inspector  he  is 
making  his  policy  abundantly  clear. 
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5066.  Can  he  not  make  it  abundantly 
clear  without  disclosing  the  inspector’s 
views,  if  any?  The  inspector  does  not 

always  make  a recommendation. Mr. 

Griffith : I think  that  from  the  point  of 
view  of  the  individual  applicant  he 
appears  in  front  of  the  board,  the  board 
hear  his  evidence  and  make  a report.  . . , 

5067.  You  are  now  bringing  in  the 
other  argument  which  I do  not  wish  to 
pursue  because  we  have  heard  so  much 
of  that.  We  understand  the  point  of 
view  of  the  applicant,  but  the  point  of 
view  of  making  clear  the  Minister’s 
policy,  that  is  the  only  point  I am  on. 

1 come  back  to  what  I said  at  the 

beginning.  It  seems  to  me  that  it  would 
make  it  clearer  if  you  had  more  of  the 
information.  You  stopped  me  when  I 
said  that  the  inspector’s  recommendations 
might  go  into  the  decision  letter.  I was 
not  quite  clear  whether  you  were  mean- 
ing in  the  decision  letter  there  could  be 
a statement  of  the  facts  as  found  by  the 
inspector,  or  whether  merely  there  would 
be  a statement  of  facts,  and  I think  that 
is  an  important  matter  from  your  point 
of  view  in  this. 

5068.  I want  to  come  on  to  one  other 

point.  You  seem  to  have  formed  the 
judgment  that  the  small  developer,  the 
applicant  in  respect  of  one  property,  is 
at  a disadvantage  as  compared  with  the 
larger  one.  That  is  a matter  of  opinion 
and  statistics,  but  I just  want  to  put  this 
to  you  as  an  explanation.  Is  it  not 
generally  the  case  that  where  there  is  a 
larger  applicant  he  is  not  always  the 
owner  of  the  land,  but  often  a prospec- 
tive purchaser.  He  makes  his  applica- 
tion, he  gets  a decision  one  way  or  the 
other,  and  he  is  no  longer  concerned  if 
there  is  a refusal,  he  is  not  interested 
in  the  purchase. Yes. 

5069.  He  -is  in  a position  to  get  ample 
advice  before-hand  as  to  what  are  the 
possibilities  of  getting  his  plans 
approved.  If  he  has  consultations  and 
if  he  finds  that  the  plans  are  not  likely 
to  be  approved  he  has  not  bought  the 
land  and  he  is  no  longer  interested,  so 
that  the  number  of  applications  that  go 
in  are  eliminated  by  the  knowledge  of 
what_  is  likely  to  happen,  whereas  the 
individual  owner  puts  in  his  application 
without  going  to  that  -trouble  and  conse- 
quently 'the  number  of  refusals  is  likely 

to  be  greater. 1 think  we  accept  that. 

This  preliminary  investigation  in  my 
experience  is  always  made,  and  to  that 


extent  1 think  there  are  likely  to  be 
fewer  refusals  for  the  big  man.  I do 
not  think  with  respect  that  it  knocks 
away  the  bottom  of  the  argument  we 
have  put  forward,  I think  it  perhaps 
reduces  it. 

5070.  In  my  opinion  it  reduces  it  to 
the  extent  that  it  has  eliminated  any 
suggestion  that  there  is  any  differential 

treatment  as  between  the  two. Mrs. 

Glass : That  would  to  some  extent 

depend  on  the  actual  evaluation  of  the 
sort  of  development  that  has  or  has  not 
been  allowed.  It  is  difficult  to  argue  just 
on  grounds  of  procedure,  that  the  big 
man  always  knows  better  what  he  should 
do  and  gets  advice  beforehand  and  gets 
out  before  he  is  refused.  If  one  found 
as  one  might  possibly  find,  that  a lot  of 
rather  insignificant  small  development 
has  been  prohibited  and  perhaps  some 
not  very  desirable  large  development 
has  been  allowed — and  again  the  criteria 
for  desirable  and  undesirable  are  of 
course  not  objective  ones — it  would  look 
rather  different.  The  main  point  which 
I think  we  were  trying  to  make  is  that, 
whatever  the  reasons  for  this  differing, 
it  is  important  to  note  that  appeal  pro- 
cedure is  not  in  fact  equally  open  to  all 
those  who  have  had  a refusal  on  an 
application  to  develop. 

5071.  Lord  Justice  Parker'.  I am  not 
certain  that  I understand  the  view 
expressed  in  paragraph  13.  Your  view 
is  this,  is  it  not,  that  there  is  no  need 
for  any  specific  right  of  appeal  on  points 
of  law  to  the  court?  Such  points  of 
law  as  do  arise  can  be  dealt  with  by  the 
court  in  its  supervisory  capacity  by 
means  of  prerogative  orders  and  the 

like? Mr.  Griffith:  Yes.  I am  not 

suggesting  that  all  points  of  law  are 
covered  by  the  prerogative  orders,  but 
we  have  _ suggested  a little  earlier  that 
the  function  of  the  court  in  this  matter 
ought  to  be  limited  to  those  matters 
which  are  in.  fact  covered  by  prerogative 
orders. 

5072.  Of  course  here — correct  me  if  I 

am  wrong — you  are  dealing  together  with 
what  are  really  two  parts  of  the  matter 
before  us,  namely  tribunals  proper,  and 
procedures  of  the  type  you  get  in  com- 
pulsory acquisition  and  town  and  country 
planning. iMay  I say  “ yes  ” tenta- 

tively for  the  moment. 

5073.  So  far  as  the  ordinary  adminis- 
trative procedure  of  compulsory  acquisi- 
tion and  town  and  country  planning  is 
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concerned,  it  is  right  I think,  and  I think 
you  are  making  the  point,  that  there  can 
really  be  no  questions  of  law  arising 
other  than  whether  the  action  is  within 
the  powers  of  the  particular  Act,  or 
whether  the  procedure  has  been  carried 
through? ^Yes. 

5074.  And  no  other  question  of  law 

can  arise,  or  it  is  difficult  to  think  of  any 
arising. ^Yes. 

5075.  Therefore  for  that  type  of  pro- 

cedure you  require  nothing  more  than 
you  have  got  now? ^Yes. 

5076.  But  so  far  as  ordinary  tribunals 
are  concerned  are  you  saying  that  there 
should  never  be  an  appeal  on  a question 

of  law  to  the  High  Court? ^That  was 

why  I was  tentative,  because  in  para- 
graph 14  we  try  to  make  a distinction 
between  the  sort  of  tribunal  which  is 
presided  over  by  what  we  call  here  a 
lawyer  of  the  status  of  county  court  or 
puisne  judge  and  others.  The  contention 
here  is  that  where  such  a lawyer  is 
appointed  with  appellate  functions,  such 
as  the  National  Insurance  Commis- 
sioner, then  there  can  be  no  case  for 
saying  there  ought  to  be  a right  of  appeal 
on  questions  of  law,  other  than  those 
which  go  to  jurisdiction.  The  other 
tribunals,  let  us  take  Rent  Tribunals 
which  often  have  a lawyer,  but  not 
generally,  with  respect  to  them,  the  sort 
of  la-wyer  I am  talking  about  here,  fall 
into  the  same  sort  of  category  I think 
as  the  first  group.  It  seems  to  me  with 
Rent  Tribunals,  for  example,  there  are 
very  few  questions  of  law  except  those 
which  go  to  jurisdiction. 

5077.  You  do  agree,  I suppose,  at 

some  stage  in  an  appeal  from  any 
tribunal  there  should  be  a competent 
appeal  tribunal  to  deal  with  law,  whether 
it  be  a Commissioner  or  the  High 
Court? Yes. 

5078.  And  you  would  not,  for 
instance,  interfere  with  the  appeal  from 
the  Lands  Tribunal  to  the  Court  of 
Appeal  on  points  of  law,  or  would  you? 

1 have  always  been  a little  perplexed, 

if  I may  take  what  I think  you  will 
agree  is  a comparable  example,  by  the 
right  of  appeal  to  a nominated  judge  of 
the  High  Court  from  the  Pensions 
Appeal  Tribunal.  When  you  compare 
that  structure  with  the  National  Insur- 
ance Commissioner  structure  I cannot 
see  any  logical  reason  for  the  difference. 


It  seems  to  me  that  if  one  is  good 
enough  the  other  is  good  enough- 

5079.  May  I say  I entirely  agree  with 
you.  What  I was  saying  was  at  some 
stage  in  the  appellate  structure  there 
must  be  somebody  qualified  to  deal  with 

it? But  then  when  you  come  to  the 

Lands  Tribunal  the  anomaly  seems  even 
greater.  The  Lands  Tribunal  is  com- 
parable to  the  National  Insurance  Com- 
missioner in  status  and  therefore  I have 
never  quite  been  able  to  see  the  logical 
whole,  as  it  were,  of  having  a right  of 
appeal  to  the  Court  of  Appeal  from  the 
Lands  Tribunal,  if  one  is  satisfied  not 
to  have  one  for  national  insurance. 

5080.  I follow  your  point,  but  it  does 
not  alter  the  question  I think  on  which 
you  are  agreeing,  -that  at  some  stage 
there  must  be  a highly  qualified  lawyer 

to  deal  with  the  question  of  law? 

Yes. 

5081.  So  far  as  Rent  Tribunals  are 

concerned,  of  course,  there  are  innumer- 
able questions  of  law  going  to  jurisdic- 
tion.  ^Yes. 

5082.  And  for  that  reason  are  all  the 

more  important,  are  they  not? 

Certainly,  yes, 

5083.  Therefore  there  should  be  some 

body  capable  of  dealing  with  those 
questions,  and  it  becomes  a question 
whether  it  is  to  be  the  Divisional  Court 
exercising  supervisory  jurisdiction,  or 
somebody  else? ^Yes. 

5084.  But  quite  apart  from  that,  there 

are,  are  there  not,  particularly  under  the 
Act  of  1954,  important  points  of  law 
arising  apart  from  questions  of  jurisdic- 
tion?  Yes. 

5085.  In  paragraph  16  you  say:  — 

“ One  of  the  most  cogent  reasons  for 
the  establishment  of  administrative 
tribunals  is  that  their  members  become 
experts  in  a difficult  or  complicated 
field  of  law  and  administration.  If 
from  such  an  expert  body  appeal  lies, 
on  any  ground  of  substance,  to  a non- 
expert body,  the  whole  process  is  self- 
defeating.” 

There  again  may  I draw  the  distinction 
between  tribunals  proper  and  what  one 
might  call  administrative  procedures. 
In  tribunals  proper,  of  course,  the  appeal 
body  would  be  comparatively  non 
expert,  that  is  the  point  you  are  making 
on  that? Yes. 
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5086.  When  you  come  to  the  adminis- 

trative procedures  it  is  not  quite  the 
same,  is  it?  The  object  of  the  advocates 
of  an  administrative  court  of  appeal  is 
that  there  should  be  responsible  people 
who  will  have  another  look  at  the 
decision? ^Yes.  I have  always  under- 

stood it  as  another  look  at  it  on  points 
of  substance  which  would  therefore  in- 
volve policy,  if  I might  use  that  word ; 
in  other  words  they  would  not  be  merely 
looking  at  the  legal  aspects  of  a decision. 

5087.  I do  not  know  what  the  advo- 
cates of  this  scheme  have  in  mind,  but 
would  not  a lawyer  and  two  retired  civil 
servants  with  a lot  of  experience  of 
administration  be  a proper  expert  body 
in  this  connection  to  have  another  look 
at  whether  A’s  land  or  B’s  land  should 

be  taken  for  a school? My  objection 

would  be  that  they  are  retired ; in  other 
words  that  you  are  now  putting  it  outside 
the  Minister’s  umbrella.  The  Minister  is 
the  person  responsible  for  such  matters. 

5088.  You  may  substitute  somebody 

else’s  discretion  for  the  Minister’s? 

Yes. 

5089.  Mr.  Pritchard : May  I ask  about 
the  recommendation  which  you  make  in 
paragraph  68  (1)  which  is:  — 

“ Before  development  plans  or 
amendments  to  plans  are  opened  to 
objections  and  representations  at  local 
inquiries,  the  Minister  should  state 
his  prima  facie  opinion  on  their  general 
merits  or  demerits.” 

I take  it  this  is  his  opinion  on  the  general 
merits  or  demerits  of  the  development 

plan,  is  it  not,  not  of  the  objection? 

Of  the  plan. 

5090.  I would  like  to  appreciate  the 
advantages  and  disadvantages  of  this  pro- 
posal. Could  you  first  of  all  develop  the 

advantages  of  it? ^The  principal 

advantage  we  had  in  mind  was  that  the 
objector  would  know  what  was  in  the 
Minister’s  mind  and  would  thereby,  so 
to  speak,  have  more  weapons  in  his 
locker.  If  I may  take  a parallel,  which 
has  perhaps  a little  more  bearing  as  an 
illustration,  under  the  new  towns  pro- 
cedure there  has  been  as  you  know  con- 
siderable argument  about  the  general  atti- 
tude of  the  Minister.  It  has  been  sug- 
gested that  the  general  reasons  why  he 
"has  chosen  a certain  site  and  designated 
it  for  a new  town  should  be  made  clear 
at  the  enquiry  so  that  objectors  will  have 
•something  more  positive  to  object  to. 


Comparably  here  it  would,  I think,  be 
an  advantage  if  the  objector  knew  some- 
thing of  the  mind  of  the  person  who  was 
after  all  going  to  decide  the  issue. 

5091.  There  is  this  important  distinc- 

tion, is  there  not,  that  in  the  case  of  the 
new  town  there  are  only  two  parties,  the 
Minister  on  the  one  hand  and  the  objec- 
tor on  the  other,  and  in  the  case  of  the 
development  plan  there  are  three  parties, 
the  local  planning  authority  who  are 
initiating  the  plan,  the  Minister  and  the 
objector. Yes. 

5092.  In  the  case  of  a new  town  the 
Minister'  has  got  two  capacities,  one  as 
promoter  and  one  as  decider,  and  it  is  in 
his  capacity  as  promoter  that  he  now  sets 
out  his  reasons  or  proposals  at  the  begin- 
ning. If  we  come  to  development  plans, 
at  what  stage  are  you  suggesting  that  the 
Minister  should  express  his  prima  facie 
opinion,  before  or  after  the  objections 

have  been  lodged? Before.  When  the 

plan  comes  to  him  from  the  authority  he 
has  a look  at  it  before  he  makes  the 
arrangements  for  the  enquiry  and  before 
it  is  opened  to  objections.  I should  have 
thought  that  was  the  appropriate  point 
at  which  he  should  make  this  statement 
so  that  the  objection  could  be  related  in 
part  to  that. 

5093.  There  would  be  a public  state- 
ment of  the  Minister’s  decision  on  the 
whole  of  the  plan  before  it  was  even 
known  whether  there  would  be  any 

objections? ^I  think  the  word 

“ general  ” is  of  importance  here. 

5094.  Chairman : He  would  give  what 

I might  call  general  and  provisional 
findings. ^Yes.  that  is  the  intention. 

5095.  Mr.  Pritchard'.  One  effect  of 
this,  of  course,  would  be  that  there 
would  be  a considerable  delay  between 
the  publication  of  the  plan  and  the  local 

enquiry. ^There  would  be  a delay. — 

Mrs.  Glass : There  is  already  a great 
delay.  Do  you  suggest  it  would  be  even 
longer? 

5096.  I suggest  it  would  be  very  much 
longer  if  the  Minister  had  to  make  his 
statement  on  the  development  plan 

before  the  time  of  the  objection. We 

did  not  have  in  mind  anything  terribly 
elaborate  on  this,  but  assuming  again 
that  the  Minister  has  some  kind  of 
national  policy — he  has  looked  at  a 
number  of  plans,  he  has  certain  a priori 
views  about  them  for  different  reasons — 
he  should  be  able  to  give  his  major  pro- 
visional views  about  the  plan  without 
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too  great  a trouble,  or  too  great  a delay. 
We  thought  that  this  would  have  the 
advantage  of  first  of  all  making  the 
development  plan  enquiry  more  an 
enquiry  into  the  merits  of  the  plan 
rather  than  entirely  an  enquiry  into 
objections,  l his  in  turn  would  also  have 
the  advantage  that  a very  serious 
criticism  now  made  of  the  proce- 
dure, namely  the  criticism  that  the 
Minister  makes  modifications  right 
at  the  end  against  which  no  objec- 
tions could  ever  have  been  made, 
would  be  diminished.  Thirdly  another 
very  serious  criticism  of  the  development 
plan  enquiry  would  be  met,  and  that  is 
that  people  who  approve  of  the  plan, 
and  the  general  public  who  agree  with 
Ae  local  planning  authority,  have  no  say 
in  the  matter  at  all  at  the  enquiry,  and 
therefore  the  Minister  tends  to  get  a 
distorted  view  of  the  public  response  to 
^e  plan ; in  other  words  it  would  make 
it  possible  for  people  who  really  approve 
of  the  plan  to  come  forward  and  state 
their  views. 

5097.  How  would  they  have  the 

opportunity  of  doing  that  under  this  pro- 
posal?  Under  this  proposal  the 

Minister  would  make  a statement  on 
the  general  merits  of  the  plan.  When  the 
Minister  has  made  that  statement, 
probably  the  local  planning  authority 
would  follow  up  with  a similar  state- 
ment. That  would  mean  that  if  the 
Minister  considers  that  certain  major 
modifications  may  have  to  be  made,  it 
would  then  be  possible  for  people  who 
supported  the  local  planning  authority’s 
views  rather  than  the  Minister’s  to  give 
evidence  on  the  side  of  the  local  plan- 
ning authority  at  the  enquiry. 

5098.  So  the  Minister  having  seen  the 
plan  would  say  “ Generally  I approve 
this  plan,  but  I do  not  like  A,  B,  C and 
D ”,  and  without  going  into  too  much 
detail  he  will  state  his  criticism  of  it. 

He  might  not  put  it  in  the  form  of 

criticism  at  that  stage.  He  might  say 
“ These  seem  to  me  to  be  controversial 
matters.”  I would  not  expect  him  to 
produce  an  actual  criticism — that  would 
be  very  difficult,  but  he  should  be  able 
to  spot  the  controversial  aspects,  or  at 
least  what  seem  to  be  the  controversial 
aspects  at  that  stage. 

5099.  The  other  difficulty  is,  is  it  not, 
that  once  the  Minister  has  publicly 
expressed  a prima  facie  view  it  will  not 
be  easy  to  persuade  him  to  change  it? 


^It  depends,  of  course,  how  he  words 

it.  Surely  he  will  be  wise  enough  to  get 
over  this  difficulty.  It  is  only  a matter 
of  terminology.  He  obviously  would  not 
say  “ I fully  approve  of  this  ” and  “ I 
heartily  detest  that  ”.  He  would  make 
the  provisional  nature  of  his  observa- 
tions very  clear  indeed. 

5100.  Then  there  would  be  a period, 

after  the  Minister  has  expressed  these 
views,  for  the  objections  to  be  lodged, 
and  also  for  supporters  who  do  not  agree 
with  the  Minister  to  put  in  their  counter 
objections? Yes. 

5101.  You  are  not  suggesting  that  this 
should  be  applied  to  any  procedures 
other  than  development  plans  or  the 

amendments  ? Mr.  Griffith  : We  had 

not  thought  of  that.  New  towns  are  a 
possibility. 

5102.  I would  suggest  that  new  towns 

are  essentially  a different  matter. 1 do 

not  think  that  it  ought  to  be  essentially 
different.  Much,  as  you  know,  of  the 
legal  interpretation  of  some  of  the  cases 
on  this  subject  has  tended  to  turn  on 
the  fact  that  there  is  no  Us  inter  partes 
and  that  the  Minister  has  not  in  the 
new  town  cases  substantially  to  meet 
the  opposing  views.  I think  that  in  both 
new  towns  and  the  development  plans 
the  Minister’s  policy  should  be  of  con- 
siderable importance.  The  fact  that 
some  other  administrative  body  has  a 
duty  under  the  Act  of  initiating  the  idea 
ought  not  to  detract,  at  any  rate  wholly, 
from  the  responsibility  which  rests  on 
the  Minister  finally  to  say  “This  is  a 
plan  which  I have  approved  and  which 
I accept.”  I do  not  think  the  difference 
of  ministerial  responsibility  is  as  great 
in  fact  as  it  formally  appears  because 
you  have  two  parties  in  one  case  and 
three  in  the  other. 

5103.  Chairman : I want  just  to  ask 

you  one  last  question  on  the  meaning  of 
a word.  In  your  first  paragraph  you 
say  that  the  primary  purpose  of  the  pro- 
cedure is  the  promotion  of  the  public 
interest.  When  in  the  ongoing  course  of 
administration  the  Minister  and  his 
officials  intervene  in  or  interfere  with 
the  rights  or  privileges  or  interests  of 
citizens  and  the  citizen  objects,  you  get 
something  supervening  so  to  speak  in  the 
course  of  administration  and  you  get  this 
business  of  considering  and  hearing  the 
objections. Yes. 

5104.  And  you  get  something,  not 
using  it  in  a strictly  legal  sense,  in  the 
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nature  of  an  issue  between  the  first  inten- 
tion of  the  administration,  and  on  the 
other  hand  the  objection  taken  by  the 
citizen,  and  these  have  to  be  considered 
together. ^Yes. 

5105.  Obviously  the  whole  of  the 
administrative  procedure  which  falls 
within  {b)  in  our  terms  of  reference  has 
this  dual  character.  It  is  not  the  straight- 

■ forward  course  of  administration.  It  is 
when  it  becomes  self-reflective  because 
of  objection  and  has  to  decide  whether 
in  the  light  of  the  objection  to  go  on 
with,  modify,  or  stop  what  it  had  first 
intended  to  do.  When  that  is  the  case, 
and  you  have  supervening  on  the  original 
first  intention  of  administration  this 
second  characteristic  of  resolving  a 
difference  of  opinion  on  a dispute 
between  a citizen  and  the  administration, 
do  you  feel  that  besides  saying  “ prime  ” 
in  the  sense  of  coming  first,  it  is  right  to 
say  “ primary  ” which  I think  carries 
with  it  the  notion  that  this  is  what  really 
matters  and  the  other  is  secondary  and 

not  so  important? ^Yes,  I see  your 

point. 

5106.  Because  I think  that  a very  great 
deal,  if  I might  just  add  this,  of  how  you 
look  at  the  particular  aspects  of  this 
total  reflexive  administrative  procedure 
depends  on  that  value  judgment,  and 
you  seem  to  me  to  have  taken  one  here. 
1 think  we  have. 

5107.  Do  you  stick  by  it? 1 think 

so. — Mrs.  Glass:  Might  I just  add  some- 
thing. I think  that  I personally  would 
not  like  to  have  made  that  value  judg- 
ment, and  I am  sorry  if  it  has  crept 
in.  It  seems  to  me  that  one  of  the 
reasons  why  it  looks  as  though  there 
are  two  aspects  here  is  that  administra- 


tors themselves  seem  to  look  at  these  as 
opposed  aspects.  One  appears  to  have 
a different  purpose  from  the  other.  One 
aspect  is  regarded  as  more  important 
than  the  other.  One  has  to  be  sub- 
jected to  the  other.  In  practice  it  should 
not  be  like  that  and  it  need  not  be  like 
that.  The  social  purpose  of  administra- 
tive procedure  could  be  pursued  with 
due  regard  to  the  rights  of  individuals 
whose  interests  may  be  affected  by  the 
procedure.  Administration  would  there- 
by be  improved  and  its  social  purposes 
would  be  followed  more  efficiently  than 
has  been  done  previously.  I think 
that  was  really  our  view. — Mr.  Griffith : 
Could  I just  add  one  thing,  because,  as 
you  say,  I used  those  words  and  you 
did_  not.  It  is  in  a sense  a matter  of 
political  philosophy  which  way  one  looks 
at  this  thing.  If  you  look  at,  shall  we 
say,  a compulsory  purchase  procedure, 
you  may  say  “ To  what  extent  does  this 
safeguard  the  rights  of  the  citizen?  ” or 
“ To  what  extent  could  this  be  efficient 
from  the  point  of  view  of  the  public?  ” 
In  the  latter  case  “ efficient  ” must  cover 
economy  and  the  paying  of  due  regard 
to  private  interest.  The  thing  is  not 
going  to  be  efficient  if  in  fact  it  is  going 
to  cause  a tremendous  amount  of  upset, 
or  even  considerable  injustice  to  any  one 
person. 

5108.  Certainly,  but  then  my  comment 
would  be,  given  your  definition, 
“ primary  ” should  be  changed  to  " sole  ”, 
because  the  equity  to  the  individual  is 
included  in  the  nature  of  the  promoter 
of  the  public  interest. ^Yes. 

Chairman : Thank  you  for  submitting 
your  Memorandum  and  for  coming  and 
discussing  it  with  us  to-day. 


{The  witnesses  withdrew. y 
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Memorandum  submitted  by  the  London  Executive  Council 
(National  Health  Service) 

c ^ Service  Committees  and  Tribunal  Regulations,  1948, 

S.i.  1948/507,  requires  every  Executive  Council  to  establish  a Medical  Service 
Cornmittee,  a Pharmaceutical  Service  Committee  and  a Dental  Service  Committee. 
Each  of  these  Committees  consists  of  a Chairman  and  six  persons  of  whom  three 
are  appointed  by  and  from  the  lay  members  of  the  Council  and  three  by  the  appro- 
priate professional  committee.  The  Joint  Services  Committee,  which  is  also  estab- 
lished under  the  Regulations,  consists  of  eight  members,  tiwo  lay  and  two  appointed ' 
by  each  of  the  three  Service  Committees  from  their  professional  members. 

The  Committee  investigates  complaints  against  medical  and  dental  practitioners, 
pharmacists,  etc.,  who  have  entered  into  contract  with  the  Council. 

The  procedure^of  a Service  Committee  is  set  out  in  Regulation  5 and  provides 
that  the  proceedings  at  the  hearing  before  the  Committee  shall  be  private.  No 
person  is  adrnitted  to  these  proceedings  except  (a)  the  parties  to  the  investigation  and 
the  persons,  if  any,  permitted  to  appear  for  the  purpose  of  assisting  them  ; (b)  the 
secretary  or  other  officer  of  the  professional  committee  concerned ; (c)  persons 
whose  attendance  is  required  for  the  purpose  of  giving  evidence  and  who,  unless 
the  Committee  otherwise  direct,  are  excluded  from  the  hearing  except  when  they 
are  actually  giving  evidence ; and  (d)  the  officers  of  the  Council. 

The  Committee  are  required  to  draw  up  a report  stating  such  relevant  facts  as 
appear  to  them  to  be  established  by  the  evidence  and  the  inferences  which  in  their 
•opinion  may_  properly  be  drawm  from  the  facts,  together  with  a recommendation 
as  to  the  action,  if  any,  which  should  be  taken  and  that  report  is  presented  to  the 
Council.  The  Council  are  required  to  accept  as  conclusive  any  finding  of  fact  con- 
tained in  the  report.  ^ The  Committee  may  recommend  the  Council  to  caution 
or  reprimand  a practitioner  or  contractor,  to  withhold  remuneration,  etc.,  and  may 
also  _ recommend  the  Council  to  make  representations  to  the  National  Health 
Service^  Tribunal  that  the  continued  inclusion  of  the  practitioner  on  the  list  of  the 
Executive  Council  would  be  prejudicial  to  the  efficiency  of  the  Service. 

The  Council  are  required  to  furnish  the  Minister  with  a copy  of 
the  report  of  the  Service  Committee  and  a statement  of  the  Council’s  decision 
thereon.  The  parties  to  the  investigation  are  furnished  with  a copy  of  the  report 
of  the  Service  Committee  and  the  Council’s  decision,  and  are  informed  of  their 
right  of  appeal  to  the  Minister  except  that  an  appeal  may  not  be  made  to  the 
Minister  if  the  Council  have  decided  to  make  representations  to  the  National 
Health  Service  Tribunal. 

Regulation  9 sets  out  the  procedure  on  appeal  and  provides  for  the  dismissal  of 
an  appeal  without  an  oral  hearing  in  certain  cases.  If  an  oral  hearing  is  decided 
upon,  three  persons  are  appointed  by  the  Minister  to  hold  an  enquiry  and  to  draw 
up  a report.  The  Minister’s  decision  on  that  report  is  final  and  conclusive. 

The  Council  are  of  opinion  that  the  Committee  may  wish  to  examine  the  Regu- 
lations in  relation  to  their  Terms  of  Reference,  and  in  this  connexion  the  Council 
would  observe : — 

(a)  The  persons  appointed  by  the  Minister  to  hear  an  appeal  on  one  occasion 
refused  an  adjournment  which  might  have  enabled  the  Council  to  produce 
an  essential  witness,  and  then  decided,  on  the  evidence  given  by  one  party 
only  to  reverse  the  decision  of  the  Executive  Council. 

(b)  Although  an  appellant  is  requested  to  indicate  the  grounds  on  which  he 
wishes  to  appeal,  at  the  actual  hearing  it  is  customary  to  state  that  the 
appeal  is  taken  by  way  of  re-hearing.  The  report  of  the  Service  Com- 
mittee is  not  admitted  as  evidence. 

(c)  If  the  appeal  is  by  a practitioner  who  the  Council  have  decided  shall  be 
cautioned,  it  is  not  easy  to  secure  the  attendance  at  the  appeal  of  the 
complainant. 

(d)  It  is  suggested  that  an  appeal  should  be  an  “ appeal  ” on  specific  points 

and  not  a re-hearing.  ^ 

(c)  No  comments  are  offered  on  the  procedure  before  the  National  Health 
Service  Tribunal. 
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Examination  of  Witnesses 

Mr.  W.  H.  Owen 
Dr.  J.  Green 
Mr.  G.  R.  D.  Bradfield 
Mrs.  Mary  Stocks 
Mr.  G.  F.  Rowe 

Mr.  C.  S.  Bangay,  Clerk  of  the  Council 

on  behalf  of  the  London  Executive  Council  (National  Health  Service). 

Called  and  Examined. 


5109.  Chairman:  May  I just  be  clear 
about  one  thing,  which  is  simply  a matter 
of  procedure?  Let  us  suppose  that  the 
Service  Committee  draws  up  a report 
giving  the  facts  that  it  has  found,  the 
inferences  that  it  has  drawn  from  them 
and  a recommendation,  and  that  report 
is  sent  to  the  Executive  Council,  what 
I am  not  quite  clear  about  is  what  the 
Executive  Council  does  at  that  stage. 
Does  it  simply  consider  the  written 
material  before  it,  or  may  it  send  for  the 
members  of  the  Service  Committee  and 
hear  what  they  have  to  say,  or  may  it 
send  for  the  patient  who  may  have  com- 
plained, or  the  respondent  practitioner 
against  whom  the  complaint  may  have 

been  made? Mr.  Owen:  May  I say 

first  of  all  that  there  are  four  service 
committees.  The  two  main  ones  are  the 
Medical  Service  Committee  and  the 
Dental  Service  Committee ; there  is  also 
a Pharmaceutical  Committee  and  an 
Ophthalmic  Committee.  When  a com- 
plaint is  made  by  any  one  as  to  any  of 
those  services  the  complaint  is  brought 
to  the  Executive  CouncU.  It  is  then  sent 
to  the  Chairman  of  the  respective  Service 
Committee,  who  decides  whether  the 
claim  is  one  that  should  be  submitted  to 
the  Service  Committee  proper.  If  there 
is  no  prima  facie  evidence,  the  complain- 
ant is  told  so  and  given  an  opportunity 
to  put  in  a further  statement.  If  he  puts 
in  a further  statement  and  it  is  then 
deemed  sufficiently  clear  for  the  case  to 
be  heard,  it  is  heard.  If  it  is  not 
sufficiently  satisfactory  to  deem  a hearing 
the  claimant  is  then  told  that  the  case 
will  not  be  heard.  Then  the  case  comes 
before  the  Service  Committee.  The 
service  committee  is  composed  of 
three  lay  people  and  three  profes- 
sional people.  The  three  lay  people 
are  appointed  by  the  Executive 
Council.  The  professional  members 
are  appointed  by  their  respective 
Local  Committees — the  Local  Medical 


Committee,  the  Local  Dental  Committee, 
the  Local  Pharmaceutical  Committee,  etc. 
The  Chairman  is  not  always  a member 
of  the  Executive  Council.  In  London  we 
appoint  an  outside  chairman  for  the 
Medical  Service  Committee,  but  the  other 
chairmen  are  members  of  the  Executive 
Council.  After  the  case  is  heard  the 
Service  Committee  invariably  set  forth 
the  facts  in  detail,  and  their  recommenda- 
tion. That  is  presented  to  the  Executive 
Council  at  its  next  meeting.  The  Execu- 
tive Council  is  not  permitted  to  alter  the 
facts  of  the  case,  but  it  can  alter  the 
recommendation.  The  recommendations, 
as  a rule,  are  that  the  practitioners  should 
be  cautioned  or  that  some  monies  should 
be  withheld.  If  that  recommendation  is 
adopted  by  the  Executive  Council,  the 
report  is  sent  to  both  sides  and  to  the 
Ministry. 

5110.  The  action  of  the  Executive 

Council  is  not  in  any  sense  another  hear- 
ing.  ^No,  Sir — not  in  any  respect. 

5111.  The  hearing  takes  place  in  the 

Service  Committee  only? ^That  is  so. 

5112.  Unless  the  matter  goes  to  appeal, 

when  it  is  heard  again? ^Yes. 

5113.  May  I ask  then,  are  the  delibera- 
tions of  the  Executive  Council  on  '•he 
report  of  a Service  Committee  in  public 

or  in  private? ^In  public.  Sir.  The 

public  very  rarely  attend.  The  press  is 
always  present  unless  they  are  asked  to 
withdraw.  By  a resolution  of  the  Execu- 
tive Council,  the  press  and  the  p'ublic 
may  be  excluded.  That  is  according  to 
the  regulations. 

5114.  And  in  the  cases  where  the  press 
and  the  public  are  not  excluded,  is  the 
whole  report  of  the  Service  Committee 
then  before  the  press  and  the  public  as 

well  as  the  Executive  Council? ^I 

might  say.  Sir.  that  the  press  gets  the 
report  to  the  Executive  Council  before- 
hand. Sometimes  we  find  they  are  made 
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public  property  even  before  the  meeting 
is  held. 

5115.  But  does  that  include  the  names 

of  the  persons  involved? Never. 

5116.  So  these  are  not  made  public? 
No. 

5117.  And  the  proceedings  of  the  Ser- 
vice Committee  itself  are  in  private? 

Yes,  that  is  by  regulation,  of  course. 

5118.  Do  you  regard  that  as  satisfac- 
tory?  Not  exactly,  Sir.  The  regula- 

tion provides  that  when  a case  is  heard 
the  professional  side  may  be  supported 
by  a member  of  his  profession.  The  com- 
plainant has  of  course  got  the  same  right, 
but  invariably  that  does  not  happen.  The 
complainant  is  usually  there  on  his  own 
fighting  his  own  case  without  any  know- 
ledge of  regulations  or  how  far 
he  can  proceed.  We  sometimes  think. 
Sir,  that  it  is  hardly  just  to  the 
complainant. 

5119.  Am  I right  in  thinking  that  you 

are  saying  that  you  have  no  objection 
to  the  proceedings  of  the  service  com- 
mittee being  in  private,  but  you  do  have 
the  feeling  that  the  refusal  to  both  sides 
of  permission  to  have  legal  representa- 
tion is  doubtful? You  know  that  this 

is  a fact  finding  Committee.  It  is  not  a 
Committee  where  evidence  is  taken  on 
oath-  Perhaps  even  that  would  not  be 
fair  because  the  professional  man  could 
probably  afford  legal  representation  and 
the  complainant  could  not. 

5120.  Then  how  would  you  think  that 

this  difficulty  could  be  met? It  is 

very  difficult  for  me  to  answer  that 
question,  but  I can  tell  you  what  hap- 
pened in  the  past.  In  the  days  of  the 
Insurance  Committees,  when  a patient 
made  a complaint  against  a doctor  it  was 
brought  before  the  Service  Committee. 
If  the  complainant  was  a member  of  an 
approved  society — and  usually  he  was — 
the  approved  society  would  send  a repre- 
sentative to  help  him  in  presenting  his 
case.  Now  there  are  no  approved 
societies  and  there  are  no  bodies  that 
can  do  that  sort  of  thing.  We  think 
that  perhaps  there  should  be  some 
arrangements  made  for  the  complainant 
to  get  some  help,  perhaps  from  an  officer 
of  the  Executive  Council  who  would  be 
there  to  tell  him  what  his  rights  were 
and  how  to  present  his  case. 

5121.  If  the  recommendations  of  the 
Executive  Council  were  that  the 
respondent  practitioner  should  not  con- 


tinue in  the  National  Health  Service,  the 
matter  would  go,  would  it  not,  to  the 

National  Health  Service  Tribunal? 

Yes,  Sir. 

5122.  But  if  the  view  of  the  Executive 

Council  were  that  there  should  be  a 
penalty  less  than  that,  then  the  matter 
would  not  go  to  the  National  Health 
Service  Tribunal? No,  Sir. 

5123.  It  would  be  reported  to  the 

Minister? Exactly. 

5124.  And  whether  it  goes  direct  to 
the  Minister  or  whether  it  goes  to  the 
National  Health  Service  Tribunal,  the 

respondent  practitioner  can  appeal? 

Yes,  and  of  course  the  patient  can 
appeal.  Both  sides  can  appeal  if  they 
are  not  satisfied. 

5125.  Lord  Silkin'.  The  patient  has  a 
right  of  appeal,  has  he,  if  it  is  considered 
he  has  not  made  a prima  facie  case? 
^Yes,  that  is  so. 

5126.  He  can  go  direct  to  the 

Minister,  or  to  the  National  Health  Ser- 
vice Tribunal? He  goes  to  the 

Minister. 

5127.  Are  there  cases  where  the 
patient  or  the  practitioner  has  a choice 

of  where  he  can  appeal? ^No.  It 

must  come  through  the  Executive 
Council,  and  the  right  of  appeal  is  from 
the  Executive  Council’s  decision  to  the 
Minister. 

5128.  How  often  are  your  decisions 

over-ruled? ^Not  often.  Sir. — Mr. 

Bangay.  In  1955.  There  were  twelve 
Medical  Service  cases  only,  and  in  five 
cases  the  decisions  were  varied. 

5129.  Five  out  of  twelve? Five  out 

of  twelve — ^not  substantially  varied,  but 
partially.  For  example,  in  one  case  the 
Council  held  there  had  been  a breach 
of  terms  of  service  and  suggested  there 
should  be  a withholding  of  11  guineas: 
the  Minister  decided  that  there  should 

be  a withholding  of  only  1 guinea. 

Mr.  Rowe : They  are  all  appeals  by 
doctors — never  by  the  public. — Mr. 
Bangay : There  was  one  appeal  by  a 
complainant. 

5130.  As  to  the  complaints,  what  pro- 
portion of  those  are  successful? In 

the  last  annual  report  there  were  44  cases 
considered  altogether.  The  Committee 
came  to  the  decision  that  in  14  of  those 
there  was  no  prima  facie  case.  They 
found  a breach  in  terms  of  service  in 
12  of  them. 
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5131.  That  is,  out  of  the  remainrag  30 

you  considered  12  were  justified? 

That  is  so. 

5132.  What  is  your  opinion  about  the 

whole  of  the  procedure  for  dealing  with 
complaints?  Are  there  any  modifica- 
tions which  you  yourselves  would  sug- 
gest?  1 think,  Sir,  on  the  question  of 

the  hearings  before  the  Medical  Service 
Committee,  the  Council  are  generally 
satisfied,  although  they  have  not 
expressed  an  opinion  on  that  matter. 
The  Chairman  of  the  Council  has  made  a 
point  that  there  is  no  person  to  assist  the 
lay  complainant,  but  there  is  a profes- 
sional person  to  assist  the  professional 
respondent.  But  when  we  go  beyond 
that,  when  we  get  to  the  appeals  to  the 
Minister  of  Health,  we  are  not  quite  so 
happy  there.  We  have  given  an  instance 
in  the  Memorandum  you  have  before 
you,  where  we  were  very  disappointed. 
When  the  appeals  go  to  the  Ministry  the 
Council  do  feel  that,  as  the  hearings  are 
before  a legal  assistant  of  the  Ministry, 
a professional  doctor  or  dentist,  as  the 
case  may  be,  appointed  by  the  Minister, 
plus  another  professional  representative 
from  a panel,  there  seems  to  be  no  one 
there  who  is  particularly  concerned  with 
the  interests  of  the  complainant. 

5133.  The  complainant  can  be  present? 

Most  certainly.  If  there  is  an  appeal 

from  a decision  of  the  Executive  Council 
usually  it  is  the  medical  practitioner  who 
is  the  appellant,  but  the  complainant  will 
be  there  and  will  be  called  by  the  Execu- 
tive Council  as  a witness  in  order  to  sup- 
port the  suggestion  made  by  the  Clerk 
of  the  Council  that  the  decision  of  the 
Council  should  be  upheld. 

5134.  What  is  the  ground  of  your  dis- 

satisfaction with  that?  Is  it  the  type 
of  tribunal  that  you  feel  is  unsatisfac- 
tory?  At  the  appeal  procedure  the 

whole  case  is  taken  by  way  of  re-hearing, 
and.  the  evidence  we  have  collected,  the 
report  of  the  Medical  Service  Committee, 
cannot  be  brought  before  that  appeal 
body. 

5135.  That  is  the  only  complaint  you 

have  got? ^That  is  our  main  difficulty. 

—Mr:  Rowe:  We  are  not  altogether 
happy  at  the  constitution  of  the  tribunal 
from  a lay  point  of  view. 

5136.  Chairman:  Mr.  Owen,  would 

you,  or  a member  of  your  delegation, 
wish  to  elaborate  the  point  which  has 
just  been  made? Mr.  Owen:  I want  to 


make  it  clear  to  the  Committee  that  I am 
in  rather  a precarious  position.  "Whilst 
I am  Chairman  of  the  Executive  Council, 
the  decision  to  give  evidence  before  this 
Committee  was  only  carried  by  one 
vote  ; so,  Sir,  I have  to  be  very  careful 
what  I say.  The  professional  members 
voted  solidly  against  it : the  lay  members 
voted  solidly  for  it.  Of  course  the  lay 
succeeded  by  the  one  vote.  So  whilst  we 
are  here  representing  our  Council  it  is 
only  by  the  substance  of  one  vote.  So 
I have  to  be  very  careful  what  I say 
because  I may  be  called  to  account  when 
I get  back.  But  we  are  certainly  not 
satisfied  with  the  procedure  of  the  service 
committees. 

5137.  I do  not  want  to  interrupt  Lord 

SiDcin’s  questioning,  but  one  of  the  mem- 
bers of  your  delegation  said  that  he  was 
not  satisfied  with  the  constitution  of  the 
tribunal  conducting  the  hearing  when 
there  is  an  appeal  to  the  Minister.  That 
was  the  point  I was  asking  you  to  elabo- 
rate.  Mr.  Rowe : May  I say,  Sir, 

without  being  irresponsible,  I do  not  have 
to  be  quite  so  careful  as  our  Chairman. 
The  tribunal  consists  of  two  medical 
men,  one  a member  of  the  Ministry  of 
course,  and  the  Chairman  who  is  also 
^ independent  Ministry  official.  There 
is  no  one  at  all  on  the  tribunal  who 
represents  the  lay  side.  As  the  Clerk  has 
pointed  out,  on  appeal  the  position  of  the 
complainant  is  not  easy  by  any  means, 
whereas  on.  the  professional  side  they 
have  all  the  support  and  all  the  oppor- 
tunity to  put  a case  and  present  it 
properly. 

5138.  Lord  Silkin : Is  the  position 

really  this — that  you  arc  complaining 
both  of  the  composition  of  the  tribunal, 
i.e.  that  it  is  overloaded  in  favour  of  the 
respondent,  and  also  of  the  fact  that  the 
complainant  comes  in  the  capacity  of  a 
witness  and  not  as  the  complainant,  and 
is  therefore  not  even  in  a position,  if  be 
chooses  to  do  so,  to  be  legally  repre- 
sented?  He  can  be  if  he  wishes. 

5139.  As  a witness?  It  is  unusual  for 

a witness  to  be  represented, Mr. 

Owen : It  is  quite  so. — Mr.  Rowe : I 
also  make  the  same  complaint  with  re- 
gard to  the  Service  Committees. 

5140.  But  there  the  complainant  comes 

as  a party  to  the  proceedings. ^Yes, 

but  the  complainant  is  not  supported  as 
the  professional  side  is. 
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5141.  He  can  be  if  he  wants. He 

can  be  supported  by  a friend,  but  an 
ordinary  person  who  makes  a complaint 
against  a doctor  or  dentist  is  not  in  the 
same  position  as  a doctor  who  has  the 
services  of  the  local  medical  committee 
to  assist  him. 

5142.  Lord  Justice  Parker:  At  the  first 

stage,  when  the  matter  is  before  the 
Service  Committee,  there  is  a com- 
plainant and  a^respondent. That  is  so. 

5143.  And  the  issue  is  between  those 

two? Exactly. 

5144.  When  you  recommend  some- 
thing less  than  dismissal,  it  becomes  the 
question  of  an  appeal  to  the  Minister 
and  not  to  the  National  Health  Service 
Tribunal.  When  that  appeal  takes  place 
is  it  still  an  issue  between  a complainant 
and  a respondent,  or  is  it  an  issue 
between  the  Council  and  the  respondent? 

It  is  between  the  Council  and  the 

respondent. 

5145.  And  that  is  why  you  say  you 
have  to  call  the  complainant  as  a wit- , 

ness? ^Exactly.  And  I think  that  in 

our  statement  it  has  been  made  very 
clear  that  if  the  appellant  is  appealing 
against  a caution  it  is  very  difficult  to  get 
the  complainant  to  come  forward 
because  he  has  nothing  to  lose  or  gain 
by  so  doing. 

5146.  One  point  I am  rather  interested 

in.  When  the  matter  comes  from  the 
Service  Committee  to  the  Executive 
Council,  you  have  no  power  to  challenge 
the  facts. ^No,  Sir. 

5147.  You  have  to  accept  the  report 

as  it  is? ^Exactly. 

5148.  Your  only  power  is  to  vary  the 

recommendations? ^That  is  so. 

5149.  But  when  your  decision  is  taken 
to  appeal  before  the  Minister,  the 
Service  Committee’s  report  and  the  facts 

found  are  not  admitted. That  is  so. 

That  is  one  of  our  complaints,  Sir. 

5150.  So  you  may  find  yourselves  in 

perhaps  the  rather  odd  and  unenviable 
position  of  having  your  decision  over- 
ruled on  completely  different  facts? 

Exactly. 

5151.  I do  not  know  if  it  has  ever 
happened,  but  supposing  the  respondent 
on  appeal  proceeded  to  give  completely 
different  evidence  from  what  he  had 
given  before  the  Service  Committee, 


could  he  be  cross-examined  on  it? 

Mr.  Bangay : In  that  connection  the 
appellant  is  required  to  indicate  to  the 
Minister  the  grounds  on  which  he  wishes 
to  appeal,  and  often  it  is  done  in  such  a 
general  way  that  almost  anything  can 
be  brought  in  at  the  appeal. 

5152.  I was  wondering  if  you  had 
experience  where  the  appellant — the 
original  respondent — introduces  new 
evidence  contrary  to  the  evidence  he  has 
already  given  before  the  Service  Com- 
mittee.—Not  in  connection  with  a 
Medical  Service  case,  but  I have  had  it 
in  another  type  of  case,  where  a prac- 
titioner appealed  against  a decision  that 
he  should  be  appointed  to  a medical 
practice  vacancy.  At  the  appeal  he 
wanted  to  bring  forward  evidence  which 
he  had  not  disclosed  to  the  committee 
making  the  appointment,  and  I opposed 
the  introduction  of  that  evidence.  The 
appeal  was  dismissed — whether  it  was  on 
that  particular  ground  I do  not  know, 
but  I think  it  almost  certainly  was  for 
that  reason. 

5153.  That  was  not  quite  my  point. 
As  you  know,  depositions  are  taken  be- 
fore magistrates  in  the  case  of  a charge, 
and  a man  may  then  be  committed,  say, 
to  the  Old  Bailey.  At  the  Old  Bailey 
he  proceeds  to  give  completely  different 
evidence  to  what  was  given  before  the 
magistrates.  In  that  case,  it  is  perfectly 
legitimate  to  cross-examine  the  witness 
as  to  what  he  had  said  previously,  and 
in  fact  then  the  original  depositions  get 
in.  What  I am  wondering  is  whether 
in  the  case  of  an  appeal,  if  a doctor 
began  to  give  evidence  which  conflicted 
with  what  he  had  said  to  the  Service 
Committee,  it  would  be  legitimate  to 
cross-examine  him  on  the  evidence  he 

had  so  given. ^The  Clerk  who  usually 

represents  the  Council  would  most 
certainly  cross-examine  him  on  anything 
he  said. 

5154.  And  of  course  in  that  way  the 
facts  as  they  emerged  before  the  Service 

Committee  would  come  out? ^That  is 

so. 

5155.  But  of  course  from  your  point 

of  view,  as  I understand  it,  the  fact  that 
your  recommendation  may  be  over-ruled 
on  completely  different  evidence  tends  to 
make  you  look  foolish? Sometimes. 

5156.  And  that  is  what  you  object  to? 
^Yes. 
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5157.  Miss  Oswald:  If  a patient  wishes 
to  make  a complaint,  that  complaint  is 

made  to  the  Executive  Council? Mr. 

Owen : Yes. 

5158.  The  Executive  Council  refer  it  to 

the  Chairman  of  the  appropriate  Service 
Committee? ^That  is  so ; for  the  pur- 

pose of  deciding  whether  there  is  a prima 
facie  case  or  not. 

5159.  If  it  is  decided  that  there  is  a 

prima  facie  case  the  complaint  is  then 
considered  by  the  Service  Committee  con- 
cerned?  After  giving  due  notice  to  all 

persons  concerned. 

5160.  And  there  is  an  opportunity  for 
both  the  complainant  and  the  complained 
against  to  appear  before  the  Service 

Committee? ^Yes,  but  prior  to  the 

meeting  with  the  Service  Committee, 
observations  would  be  sought  on  the 
complaint  made  by  the  complainant. 

5161.  And  the  complainant  and  die 

practitioner  will  then  appear  before  the 
Service  Committee? ^Yes. 

5162.  The  Service  Committee  will  then 

come  to  a decision? Yes. 

5163.  Which  they  will  forward  to  the 

Executive  Council? ^That  is  so.  They 

will  elicit  the  facts  from  the  evidence 
they  have  heard  and  then  make  a recom- 
mendation to  the  Executive  Council. 

5164.  And  the  Executive  Council  will 
decide  whether  or  not  they  accept  that 

recommendation? ^They  can  vary  the 

recommendation,  but  not  the  facts. 

5165.  If  they  decide  to  vary  the 
recommendation,  there  may  be  an  appeal 
by  the  complainant  or  the  practitioner? 

With  either  side  that  is  dissatisfied 

with  the  recommendation. 

5166.  Supposing  at  an  earlier  stage  the 

chairman  of  the  Service  Committee  de- 
cides that  a complaint  is  frivolous,  that 
no  prima  facie  case  has  been  made  and 
that  therefore  he  will  not  bring  it  forward 
to  the  Service  Committee,  can  the  com- 
plainant appeal  to  anyone  against  that 
decision? Mr.  Bangay:  If  the  chair- 

man is  of  the  opinion  that  there  is  no 
prima  facie  case,  he  reports  his  view  to 
the  Service  Committee.  If  they  endorse 
that  report  it  goes  to  the  Executive  Coun- 
cil and  if  they  accept  it  the  complainant 
then  has  the  right  of  appeal  to  the 
Minister. 

5167.  To  the  Minister?  So  they  would 
not  be  seen  or  heard  at  any  earlier  stage? 
^Yes. 


5168.  That  would  be  rather  an  awe- 
some procedure  for  a humble  person  to 

embark  upon? We  have  only  had  one 

case. 

. 5169.  Do  you  know  the  result  of  that 

one? ^Yes.  In  that  particular  case 

the  Minister  decided  that  the  respondent 
practitioner  should  have  a penalty  im- 
posed upon  him. 

5170.  The  Minister  decided  that  in 

fact  there  had  been  a case? ^Yes. 

5171.  Am  I right  in  thinking  that  at  no 

stage  until  the  appeal  to  the  'Minister — 
leaving  out  the  Health  Service  Tribunal 
side — is  there  any  opportunity  for  legal 
representation? There  is  no  oppor- 

tunity for  legal  representation  until 
there  is  the  appeal  to  the  Minister. 

5172.  Not  for  any  sort  of  representa- 
tion? There  is  no  opportunity  for  the 
knowledgeable  friend,  as  it  were,  as  there 

used  to  be  under  the  old  scheme? 

The  respondent  of  course  has-  the 
advantage  at  the  appeal.  The  Clerk  of 
the  Council  appears  to  support  the  de- 
cision of  the  Executive  Council,  and  to 
that  extent  does  assist  the  complainant, 
but,  of  course,  he  is  not  in  quite  the 
same  position  as  an  independent  legal 
adviser. 

5173.  It  is  the  Executive  Council  in  fact 
who  are  making  the  case,  is  it  not,  once 
it  gets  to  the  Minister?  I was  trying  to 
see  what  the  procedure  was  like  before 
the  Service  Committee,  because  I think 
it  has  appeared  from  what  has  been  said 
to  us  already,  that  some,  at  least,  of  the 
patients  malang  a complaint  will  be  shy 
and  not  very  clever,  as  it  were,  at  making 
their  own  case.  We  are  often  told  that 
in  a County  Court  the  judge  leans  over 
backwards,  as  it  were,  to  make  sure  that 
the  inexperienced  person  is  able  to  put 
his  case  and,  so  to  speak,  do  himself 

justice. Mr.  Owen : In  the  case  of 

a Service  Committee  the  chairman^  does 
as  a rule  see  that  the  complainant,  if  he 
has  difficulty  in  giving  evidence,  is  given 
every  opportunity  to  do  so. 

5174.  Is  the  chairman  of  the  Service 

committee  a lay  person  or  a professional 
one?- ^Always  a lay  person.  The  regu- 

lations provide  that  he  will  be  selected 
from  the  lay  members  of  the  Executive 
Council.  V^ere  the  Executive  Council 
is  not  in  a position  to  recommend  a lay 
member  it  then  is  the  prerogative  of  the 
Minister, 

5175.  How  is  the  lay  person  told  of 
his  right  to  appeal?  I ask  on  behalf  of 
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the  lay  person  because  obviously  the 
practitioner  will  be  perfectly  familiar  with 

his  right  of  appeal. Mr.  Bangay: 

\\Tien  the  decision  of  the  Executive 
Council  has  been  arrived  at,  the  com- 
plainant and  the  respondent  are  each  in- 
formed at  that  time  that  if  they  are  dis- 
satisfied they  can  appeal  to  the  Minister 
within  one  month. 

5176.  How  are  they  informed? By 

letter. 

5177^  They  are  given  in  writing  the  de- 
cision of  the  Executive  Council? ^Yes. 

5178.  Just  the  decision? The 

decision  ; and  they  are  given  a copy  of 
the  complete  report  with  an  accompany- 
ing letter  indicating  that  they  may  appeal. 
I am  afraid  the  letter  is  perhaps  a little 
formidable,  as  it  draws  attention  to  the 
fact  that  the  Minister  can  award  costs 
against  either  party  in  the  event  of  his 
thinking  that  the  appeal  is  one  which 
ought  not  to  have  been  made. 

5179.  Is  it  formidable  in  the  language 
in  which  it  is  written?  Would  you  ’•e- 
gard  it  as  a letter  written  in  necessarily 

rather  official  language? ^We  write  it 

as  clearly  as  we  can,  but  we  have  to  give 
that  information  to  the  parties. 

5180.  Is  the  lay  person  told  at  any 
stage  that  if  he  or  she  does  not  com- 
pletely understand  the  procedure  he  or 
she  can  come  and  ask  the  Clerk  about  it? 

W''e  do  not  put  that  in  our  letter,  but 

of  course  we  do  sometimes  get  enquiries 
from  the  complainants  saying  they  wish 
to  appeal,  and  we  say  that  they 
should  take  note  of  what  is  in  the 
letter — ^the  appeal  must  be  made  to  the 
Minister  of  Health.  We  advise  them  if 
they  make  a request. 

5181.  But  you  would  not  actually  tell 
them  that  if  they  did  feel  puzzled  or  in 
doubt  the  Clerk  would  advise  them  on 

procedure? 1 think  if  the  Clerk  were 

to  do  that  it  might  be  thought  that  he 
was  encouraging  appeals  against  profes- 
sional persons. 

5182.  I do  see  that  difficulty,  but  I 

was  wondering  to  whom  such  people 
could  go  for  advice.  When  you  say  “ the 
Minister  has  the  power  to  award  costs 
some  people  would  hardly  know  what 
that  meant,  and  I think  again  I am  right 
in  saying  that  it  would  not  be  thought 
improper  for  such  a person  to  go  to  the 
Clerk  to  a County  Court  for  advice  on 
that  kind  of  question. ^Perhaps  not. 

5183.  But  you  think  it  might  seem  to 
be  improper  for  the  clerk  to  the  Execu- 


tive Council  to  encourage  people  to  come 

to  him? ^You  have  been  told  by  our 

Chairman  of  the  delicate  situation. 

5184.  Lord  Balfour  of  Burleigh:  I 

thought  I understood  you  to  say  in  your 
earlier  statement  that  an  outside  chair- 
man was  appointed  to  the  Service  Com- 
mittee, was  I wrong? MY.  Owen:  I 

explained  that  the  Service  Committee 
consists  of  three  lay  people  appointed  by 
the  Executive  Council  and  three  profes- 
sionals appointed  by  their  professional 
bodies.  The  regulations  provide  that  the 
chairman  shall  be  appointed  from  the  lay 
members  of  the  Executive  Council,  but 
where  it  is  impossible — as  sometimes  it  is 
in  London  because  of  the  immensity  of 
our  work — to  obtain  lay  members  as 
chairmen,  it  is  left  to  the  Minister  to 
make  the  appointment,  but  it  must,  of 
course,  still  be  a lay  man.  The  Service 
Committee  and  its  chairman  are 
appointed  for  twelve  months.  Through- 
out that  period  the  chairman  decides 
whether  on  a complaint  there  is  a prima 
facie  case. 

5185.  I am  very  interested  in  the  his- 
tory of  this  and  I quite  understand  that 
when  the  approved  society  disappeared, 
that  made  a very  big  change  from  the 
point  of  view  of  the  complainant.  Is 
there  any  other  point  of  major  departure 

from  the  old  system  to  the  new? 1 do 

not  think  there  is. 

5186.  It  does  represent  a very  great 
break  with  the  former  practice,  and  il 
does  obviously  deprive  the  complainant 

of  a very  easy  source  of  help. It 

deprives  the  members  of  the  public  of 
assistance. 

5187.  I think  you  told  us  that  the 
chairman  assists  complainants  in  the 
hearings.  Would  it  be  the  primary  duty 

of  his? At  the  tlrst  hearing  the 

chairman  as  a rule  does  all  he  can  to  help 
the  complainant  if  the  complainant  is 
a person  not  familiar  with  the  proce- 
dure. 

5188.  And  that  would  be  the  job  of 
the  chairman  rather  than  of  the  Clerk? 

^The  Clerk  is  there,  of  course,  as  an 

impartial  officer  of  the  Executive  Council. 

5189.  Is  the  Clerk  to  the  Executive 

Council  a permanent  appointment? 

It  is. 

5190.  And  what  class  of  person  ' Is 
appointed  as  Clerk  to  the  Council?-^^ — 
He  has  to  be  a person  who  has  full  know- 
ledge of  the  Acts  and  its  regulations  and 
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all  the  implications  that  follow  in  its 
wake. 

5191.  And  that  is  a whole-time  job? 

• It  is. 

5192.  What  salary  does  that  carry? 

Just  under  £2,000.  That  is  in  London, 
where  there  is  a staff  of  250. 

5193.  Observation  {d)  in  your  Memor- 
andum says : 

“ It  is  suggested  that  an  appeal 

should  be  an  ‘ appeal  ’ on  specific 

points  and  not  a re-hearing.” 

Would  you  care  to  develop  that? Mr. 

Bangay.  The  Council  felt,  Sir,  that  it 
would  be  appropriate  that  there  should- 
be  specific  grounds  to  appeal  on  because 
then  the  facts  found  by  the  Medical  Ser- 
vice Committee  would  not  need  to  be 
re-established,  as  is  the  case  under  the 
present  arrangement. 

5194.  You  mean  there  would  be  less 

ground  to  cover? ^Yes,  the  whole 

proceedings  would  not  be  traversed 
again.  A hearing  before  the  Medical 
Service  Committee  might  take  half  an 
hour,  but  an  appeal  before  the  Minister 
takes  anything  between  three  and  four 
hours. 

5195.  If  a member  of  the  public  feels 

that  he  or  she  has  a cause  for  complaint 
and  goes  into  the  office  of  the  London 
Executive  Council  for  help,  what  hap- 
pens?  ^He  would  get  assistance  as  to 

procedure. 

5196.  And  told  about  his  rights  and 

all  the  rest  of  it? ^Yes. 

5197.  And  you  are  satisfied  .that  works 

satisfactorily  ? Y es. 

5198.  Can  you  tell  me  whether  you 
feel  that  there  is  any  large  volume  of 
general  feeling  amongst  the  public — the 
less  educated  part  of  the  public — that 
they  are  at  a disadvantage?  Is  there  an 
unsatisfied  feeling  of  uneasiness  about 
the  rights  of  the  public  in  the  event  of 
a conflict  with  their  medical  attendant? 

Mrs.  Mary  Stocks:  I wonder  if  it 

would  be  helpful,  though  it  might  be  a 
little  repetitive,  if  we  had  a follow- 
through  of  the  procedure,  which  I think 
would  answer  your  question.  To  begin 
with,  of  course,  there  is  the  hearing 
before  the  Service  Coirimittee.  I think 
that  all  members  of  the  Service  Com- 
mittee, professional  and  lay,  realise  that 
the  doctor  has  far  more  at  stake  than 
the  complainant.  We  know  that.  If  he 
gets  a censure  that  is  a blot  on  his  pro- 
fessional escutcheon  which  stays  there. 


We  all  realise  too  that  in  a dispute  with 
a patient  you  must  not  blame  the  doctor 
for  a wrong  diagnosis,  but  only  for 
neglect  of  his  professional  duties.  In 
that  way  I think  both  the  lay  and  the 
professional  members  of  the  Service 
Committee  realise  the  doctor’s  point  of 
view.  But  it  is  true,  as  you  have  heard, 
that  the  doctor  (a)  on  the  whole  is  a 
more  educated  and  articulate  human 
being,  and  (6)  has  sitting  beside  him  a 
highly  expert  salaried  officer  of  his 
Association,  who  whispers  in  his  ear 
what  questions  to  answer  and  what  ques- 
tions not  to  answer,  and  so  on,  whereas 
the  presumably  more  inarticulate  mem- 
ber of  the  public  has  no  such  help.  It  is 
also_  true,  of  course,  that,  like  any 
sensible  magistrate,  the  chairman  of  the 
Service  Committee  and  the  members  of 
the  Service  Committee  will  attempt  to 
help_  an  inarticulate  member  of  the 
public.  My  impression  for  what  it  is 
worth  is  that  our  Service  Committee 
does  in  fact  come  to  very  fair  decisions, 
and  any  doubt  is  always  resolved  on  the 
doctor’s  side  for  the  reasons  that  1 have 
mentioned,  and  rightly.  Then  the 
report  comes  to  the  Executive  Council. 

I have  one  criticism  that  I do  not  think 
has  been  made  of  the  Executive  Council 
procedure,  and  that  is  that  the  salaried 
officer  of  the  Local  Medical  Committee 
who  has  been  present  to  advise  the 
respondent  at  the  Service  Committee  is 
a member  of  the  Executive  Council.  I 
do  not  think  we  have  expressed  a cor- 
porate opinion  on  that  point,  but  in  my 
view  I think  the  salaried  member  of  that 
Committee  should  not  be  a member  of 
the  Executive  Council.  Supposing  the 
report  of  the  Executive  Council  supports 
the  complaint,  it  goes,  as  you  have 
heard,  to  the  appeal  body.  Tlie  mem- 
bership of  that  body  is  predominantly 
professional,  that  is  to  say  instead  of 
consisting  of  a member  of  the  public  and 
a member  of  the  profession  it  consists  of  • 
two  members  of  the  profession. 
Although  in  fact  one  of  them  is  in  the 
services  of  the  Ministry,  I presume  that 
he  would  be  a member  of  the  profes- 
sional association,  and  would  therefore 
rather  reflect  the  professional  point  of . 
view.  You  have  heard  from  the  Clerk 
the  extent  to  which  the  Executive 
Council’s  representative  is  to  some  extent , 
frustrated  by  the  procedure  of  the 
appeal  body,  but  it  has  to  be  remem- 
bered that  the  complainant  is  now  a 
witness,  and  very  often  a rather  reluc- 
tant witness.  He  or  she  tends  to  take 
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less  interest  in  the  case.  It  has  been  a 
very  unpleasant  business  going  before 
the  Service  Committee,  and  he  or  she  has 
received  the  report  of  the  service  com- 
mittee and  taken  a lot  of  trouble.  Very 
ohen  it  means  raking  over  unhappy 
memories  of  a near  relative  who  may 
have  died  in  rather  unhappy  circum- 
stances, so  that  you  tend  to  be  dealing 
with  a rather  reluctant  witness  who  has 
not  anything  like  the  same  interest  in 
the  case  as  the  appellant.  That  I think 
is  a factor  to  be  considered  when  you 
are  reviewing  the  composition  of  the 
appeal  body.  Then  supposing  they  sup- 
port the  complainant,  there  is  then  a 
further  appeal  to  the  Minister  who  pre- 
sumably does  not  deal  with  the  matter 
himself.  He  acts  I believe  on  the  advice 
of  an  advisory  committee,  and  I would 
very  much  like  to  know  the  composition 
of  that  advisory  committee.  However, 

I think  you  will  see  why  it  is  that  this 
procedure  commends  itself,  or  has  com- 
mended itself  to  your  professional 
witnesses,  because  on  the  whole  I think 
if  bends  the  procedure  rather  in  the 
professional  interest. 

5199.  Thank  you  very  much.  You 
have  not  quite  answered  the  question 
which  was  whether  you  or  any  of  you 
feel  there  is  a latent  volume  -of  sup- 
pressed uneasiness  on  the  part  of  the 
public  because  of  all  these  difficulties? 
It  is  impossible  to  say  I think,  be- 
cause the  only  expressions  of  it  would 
probably  be  in  the  press,  and  I have  not 
seen  any  general  expression  of  dissatis- 
faction by  the  public  in  the  press.  We 
may  find,  of  course,  dissatisfied  indivi- 
duals, some  of  them  unreasonably  dis- 
satisfied. I,  as  a representative  of  the 
lay  element,  am  personally  somewhat  dis- 
satisfied for  the  reasons  that  I have  given. 

5200.  May  I ask  one  more  question? 
We  have  heard  about  the  lacuna  which 
now  exists  owing  to  the  disappearance  of 
approved  societies.  We  know  that  legal 
representation  is  not  permitted  and  there 
may  be  good  reasons  for  that.  Can  you 
make  any  suggestions  as  to  how  that 
role  formerly  filled  by  the  approved 

society  could  now  be  filled? 1 cannot, 

because  the  complainant  has  no  organisa- 
tion behind  him.  Of  course  it  is  possible 
for  the  complainant  to  bring  a friend 
who  will  sit  beside  him  and  may  give 
the  same  sort  of  whispered  advice  that 
the  professional  representative  gives.  I 


do  not  think  there  is  very  much  to  com- 
plain of  in  the  procedure  of  the  Service 
Committee.  I think  that  there  is  enough 
attention  paid  to  the  position  of  the 
complainant  to  make  it  a pretty  fair  hear- 
ing, very  much  like  a magistrates’  court. 

5201.  You  can  of  course  only  speak  for 

your  own  Executive  Council? Yes. 

5202.  Is  it  fair  to  ask  whether  your 
impression  is  that  that  atmosphere  of 
fairness  exists  equally  throughout  the 

Executive  Councils? ^We  do  not  know, 

but  I would  never  suggest  legal  repre- 
sentation. From  experience  as  a magis- 
trate I do  not  think  as  a rule  it  helps 
the  rather  inarticulate  complainant. 

5203.  Mr,  Pritchard:  Have  costs  ever 

been  awarded  on  an  appeal  to  the 
Minister? Mr.  Owen:  No,  never. 

5204.  Ma]or  Morrison : Could  you  first 
tell  us  how  many  there  are  on  your 

Council? The  Council  is  built  up  in 

this  way:  there  are  five  appointed  by  the 
Minister,  there  are  eight  appointed  by  the 
local  authorities,  seven  by  the  medical 
committee,  three  by  dentists  and  two  by 
the  pharmacists,  a total  of  twenty-five. 

5205.  So  the  professional  side  is 
almost  inevitably  bound  to  be  one  less 

than  the  others? ^There  is.  of  course, 

a majority  of  one  always  if  all  are 
present. 

5206.  Chairman:  I want  just  to  ask 
one  last  general  question.  I suppose  that 
this  system  of  bodies  to  deal  with  com- 
plaints, has  two  functions,  one  is  broadly 
disciplinary  in  relation  to  the  members 
of  the  service,  and  the  other  is  to  secure 
fair  play  -between  the  patient  or  member 
of  the  public  who  may  think  himself 
aggrieved  and  the  professional  person 
whose  services  he  has  used.  Leaving 
aside  for  one  moment  the  quality  of 
these  different  committees  and  tribunals 
in  their  disciplinary  aspect  and  thinking 
only  of  the  relation  between  the  prac- 
titioner, whether  doctor  or  dentist  or 
what,  and  the  citizen  who  is  a patient 
and  complains,  do  you  think  that  the 
whole  thing  is  designed  to  secure  equity 
of  treatment  and  fair  play  between  the 

one  and  the  other? 1 think  so,  Sir, 

except,  of  course,  for  what  I mentioned 
earlier  on,  that  the  inarticulate  person 
does  not  get  quite  the  same  chance  to 
put  the  case  to  the  Service  Committee 
as  the  professional  perso-n  who  is  assisted 
by  a man  who  is  trained  to  do  that 
sort  of  thing. 
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5207.  Miss  Oswald : I have  a question 
about  the  member  of  the  professional 
body  who  came  with  the  professional 
man  to  help  him  before  the  Service  Com- 
mittee. Is  there  any  similar  provision  if 
and  when  he  goes  before  the  Minister’s 

nominees? Before  the  Minister  he  is 

entitled  to  have  legal  assistance. 

5208.  And  normally  would  perhaps 

have  that? Mr.  Bangay:  Very  often 

the  medical  practitioner  would  be  legally 
represented. 


5209.  And  would  the  Executive  Coun- 
cil normally  be,  since  it  is  they  who  are 
the  parties  to  the  dispute  at  that  stage? 

^The  Act  and  regulations  enable  them 

to  be,  but  the  Minister  has  directed  that 
the  Clerk  of  the  Council  should  ordi- 
narily take  the  case. 

5210.  But  the  Clerk  of  the  Council  is 

not  normally  legally  qualified? ^No. 

Chairman : Thank  you  very  much. 
We  are  obliged  to  you  for  coming  before 
us  and  giving  us  your  evidence. 


{The  witnesses  withdrew?^ 
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